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RESTORING ARREST ON MESNE tions they could not fulfil, and paid the 


PROCESS. 

The Bill introduced by Messrs. War- 
burton and Leader into the House of 
Commons at the close of the last session 
of parliament, “ to restore arrest on mesne 
process in civil actions, under certain limi- 
tations,” the provisions of which otfr 
readers had an early opportunity of perus- 1 
is in many respects deserving ofj 
grave consideration. That a measure con-; 
taining such provisions should emanate from i 
gentlemen who are par excellence political; 
economists, and one of whom is a repre- i 
sentative of the large and popular con- 1 
stituency of Westminster, is itself suffi-| 
ciently curious. But that, after arrest on i 
mesne process has been abolished for 
eight years, and the principle extended to 
arrest on final process for debts under 20/., 
only two years since, and again further ex- 
tended, as we sliall presently show, bj' the 
Small Debts Act of last session, an appeal 
should be made to the deliberative judg- 
ment of the legislature to retrace its steps 
and go back to the point we stated from 
in 18 l 18 , if it be the triumph of good sense, 
is also the rcjiroacli of legislative igno- 
rance and temerity ! In vain were the 
government of that day reminded, that the 
law of arrest was no sudden experiment, 
but bad grown up and extended itself 
gradually with tlie increase of trade and 
commerce. Vainly were they warned, 
that the eHects of tlie law were partially 
and unfavourably considered when view c l 
in regard to die instances in which arrest 
actually took place, as tliousaiuls who were 
never arrested avoided incurring obliga- 


debts they liad incurred, from the appre- 
hension of arrest. Vainly was it also sug- 
gested, tliat the abuses which bad crept 
into the practice were not necessarily con- 
sequent upon the law, and might be re- 
medied without depriving creditor^ of the 
protection they had theretofore enjoyed. 
That sympathy so readily lavislied on the 
proHigate and the clamorous — so often de- 
nied to patient industry and endurance — 
was irresistibh'^ excited in favour of the 
debtor. Noble and learned lords, who 
loved popularity and knew how easily it 
was to be acquired by heading a move- 
ment, joined in the outcry against the bar- 
barity and inhumanity of incarcerating 
persons for debt. The few' wlio dared to 
differ from those who guided what was 
called “ public opinion,” w^ere sneered at 
and stigmatised as the advocates ofshcriffsy. 
bailiffs, and the patrons of lock-up houses. 
The debtor was assumed to he in every 
lease an injured innocent, and the creditor 
Ian unrelenting tyrant. The law for 
i abolishing arrest on mesne process passed, 
w^e had almost said, by acclamation I 
When the statute 1 & 2 V^ict, c. 110,. 
came into operation, however, it was found 
not to be quite so efficacious as those wlio 
had been most anxious for its enactment 
anticipated. It was true it could no longer 
be said, that a person charged upon the 
mere oath of a plaintiff', and before a com- 
1 petent tribunal Iiad decided that be owed 
1 any debt, v/as consigned to a debtor’s 
I prison; but it was found that the evil hour 
j was only postponcf^ Judgment was ob- 
tained, alter a course of proceeding neces- 
sarily more or less exj)ensivc, and the 
debtor was taken in execution upon final 


» 32 L. O. 520. 

VoL, xxxiii. No. 974, 


process, instead of being arrested on mesne 
process. Those who conceived that 
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Restoring Arrest on Mesne Process. 


Jelitors unable or unwilling to meet their 
obiigutiotis ouglit not to be harassed or in- 
convenienced, were disappointed but not dis- 
heartened by the result of.the act of 1838. 

The agitation «ngainst arrest on final 
process cdniinenced. All the ordinary 
niachincry, was employed, amongst the rest 
a commission was appointed to inquire 
into the law of arrest, and in 18-4() the 
commissioners reported as follows : — Ar- 
rest for debt being abolished on mesne pro- 
ces.s, we turned our atteftlion to arrest on 
final process, and hence arrived at the I 
conclusion that tl^e objections made to the 
Ibrnu r ajqdy witli equal foi ce to the latter ; 
and that out of 3,0()b persons imprisoned, 
from Xovem!;cr, I8-.'S, to December, 1<S39, ^ 
there were 3,.o-l4 who in good policy oiiglit 
never to have been arrcsteil at all.” For-! 
lifted by this report, the adversaries of. 
arrest lor debt were for a boUl and sweep- 1 
ing nu^asiiro of abolition, hut fortunatelyl 
those who w'crc at that time in office sus-: 
pected,‘lhat the anxiety evinced on the 
subject was confnjcd to a limited number 
of persons, all ol'ubom were not wholly 
disinterested, and it was suggested that 
the prineiple of abolition might with 
greater safety be carried out gradually. 

:\s a first instidment, tin* act o & C Viet. 
c. Ml), “for the relief of insolvent 
debtors,” passed in the session of I8d2, 
under which the commissioners of bank- 
rupt were authorised to grant the same 
prott'<-lioM and discharge to an insolvent 
who had never been in |)rison as the in- 
solvent commissioners are autiiorised to 
grant to petitioners who are in aetual cus-, 
tody, 'riiis statute, however, only applied 
to the case where a party being at large; 
gave the notice required I)y the act: if he 
were in custody, Ids remedy still was by! 
application to the Court for the Relief of! 
Insolvent De!)tors.*’ 'fhis restriction, bow'-' 


The wholesale discharge of debtors from 
custody upon tlieir own mere application, 
and without any notice to their creditors, 
or an^y previous investigation as to tlieir 
circumstances, excited at first surprise, 
tlieii astonishment, and ultimately alarm 
and indignation. The system of indis- 
criminate discharge without notice, as re- 
j spects debtors in execution on judgments 
'above 20/, continued, however, only from 
I the 9tli of August, 1844, (wlieii the act 
I? &: 8 Viet, obtained tlie royal assent,) 
until the 21 St December, 1841, when the 
bankrupt commissioners promulgated a 
series of rules and orders, one rule being : 
— “That where a petitioner for projection 
from process shall be a jirisoner in execu- 
tion upon any judgment obtained in any 
action for the recovery of any debt, such 
petitioner shall, before the granting of the 
interim order for protection, give sucli 
notice to the detaining creditor under such 
execution, as the court in which the peti- 
tion is prosecuted shall direct, so that such 
creditor my be heard against the granting 
of the interim order and the discharge of 
■ such petitioner out of custody.” As rc- 
; gards judgment debtors in execution for 
I sums not exceeding 20/., the regulaiitins 
i made liy the commissioners of the Court 
i of Bankn.ij>!cy w ere wholly inoperative. 
The 57ih section of the stat. 7 ik H Viet, 
c. 9G, expressly enacted, that after the 
passing of this act no person should be 
taken or charged in execution upon any 
judgment, obtained in any action for the 
recovery of any debt, wliercin the sum re- 
covered should not exceed 20/, exclusive 
of costs, and this numerous class of debtors 
were consequently redieved from all appre- 
hension of arrest. The operation of this 
enactment created extreme dissatisfaction 
amongst small tradc'rs and sbo|)keepers. 
In practice the dishonest debtor obtained 


ever, wms removed by the act 7 & 8 Viet. | a perfect impunity through the instru- 
€. 9<;, under which judgment debtors in; mentality of the kiw, and in many iu- 
extfciition wvre set at liberty upon pro- [ stances not only defrauded but laughed at 
senting a petition for protection from pro- 1 •'‘s creditor. Fortunately tlie complaints of 
cess to any Court of Hankruptcy, without the small traders andsbopkeepersfound their 
»ny notice to the detaining or other credi- way to the ears of tlieir rejireseiitatives. 
tors. I. nder the convenient provisions of 'Fhe result was tlie passing of the 
this act, a considerable niimbt r of persons Small Debts Act, 1845, (8 <S: 9 Viet. c. 
were enabled to avail themselves of the ad- 127,) under wliicli judgment creditors 
▼antages of international intercourse by | 20/. may summon their debtors be- 

visiting foreign countries, and of course a commissioner of bankrupts or judge 

weglected to appear on the day ap})ohitcd j a Court of Bequests, and if the debtor 
for tl«e hearing of their respective petitions. | appear to have been guilty of fraud, 

- I or other descriptions of misconduct enu- 

^ See Ctilpvpiwr v. Joy, 4 Q. U. 172. i the act, he may be committed 

to prison for any time not exceeding forty 
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days, siicli imprisonment not to extinguish 
the debt. i 

It w'ould now appear tlie trading com-j 
munity do not consider, that the act of 
1845 affords them any security equivalent 
to that which they lost when arrest on 
mesne process was abolislied ; and indeed, 
it must be admitted to be wholly ineffica- 
cious as a protection against vexatious de- 
fences, as its operation does not commence j 
until after a judgment has been actually | 
obtained. Messrs. Warburton and Leader j 
are not practical lawyers, and may well bej 
excused if they are ignorant, that thei 
Small Debts Act of 1846, (9 & 10 Viet, 
c. 95,)^ extends the principle of abolition | 
of arrest on judgments under 20/. to that | 
large division of actions which arc founded 
on torts. Had this bqpn fairly announced 
and ex})lained by those who introduced 
the measure to the notice of parliament, 
the honourable ineinbers we have named, 
and others wlio have come to the conclu- 
sion that it is expedient to return to the 
law of arrest for debt, could scarcely have 
been guilty of so glaring an inconsistency 
as tacitly assenting to a measure for the 
extension of a principle to whicli tliey are 
avowedly hostile. Tlie recent act, how- 
ever, was driven through the houses of 
parliament at the close of the session, 
rather in the spirit of a dexterous and un- 
scrupulous nisi prins advocate, than with 
the gravity and consideration of statesmen 
desirous of j)re])aring the public mind for 
an extensive and iinportuiit experiment. 
It is not wonderful, therefore, if the most , 
intelligent portion of the community should 
remain unacquainted with many of its pro- 
visions until tliey suffer from them. 


After the experience of the last ten years » 
it could not be difficult to state the prin** 
ciples upon which the law of debtor and 
creditor ought to be established. If the 
government within whose department the 
matter directly falls, are themselves too 
idle or too busy to undertake the task, they 
have abundant means at their disposal for 
obtaining the best practical assistance, and 
we venture to think that the subject will 
not present any difficulties wliicli may not 
be overcome by (ydinary foresight and in- 
dustry, guided hy practical experience. It 
is now demonstrated tliat, without the cor- 
dial and zealous co-operation of persons 
practically acquainted with the subject, 
no change in the law can be cither effica- 
cious or satisfactory. 

PROSPECTS OF LAW REFORM. 

We have noticed somewhat fully in our 
j first article the proposed restoratio^n of the 
I power of arrest on mesne process, and 
I shall here briefly enumerate the other 
i principal subjects of contemplated change, 

I reserving the further cousidt*ration of them 
I for another opportunity. 

BANKltUercY AND INSOLVENCY. 

It is confidently reported that the Lord 
Chancellor designs to introduce a comprv- 
itensive measure relating to the l/aw of 
Debtor and Creditor. It will be recollected 
tliat his Lordship has from session to ses- 
sion for several years introduced a bill on 
that subject. What favour the |)r()posed 
revival of arrest on mesne process will find 
ill his Lordshi})’s sight we know not. 
Then there was the bill of Mr. Masterman 


Reverting to the bill introduced at the land Mr. Hawes, which originated at a 
close of the last session of parliament, “ to! public meeting ol* bankers and merchants, 
restore arrest on mesne process,” we arc ! convened in consequence of the mischie- 
boLirul to state, that the clauses appear to| vous stale of the law as altered by recent 
have been cautiously and judiciously statutes, and at which meeiing a corn- 
framed ; but we take tliis early opportu- mittee was ajipoiuted to procure an 
nity of suggesting to those who introduced amendment of the evils complained of. 
the measure, that this is not a proper or Notwithstanding all this agitation, — not by 
benefieial mode of dealing with a subject dissatisfied lawyers, but by aggrieved and 
of such magnitude. The whole law of suffering creditors, — the measure was lost, 
debtor and creditor is in a most unsalis- and preference given to the project of 
factory state, and urgently calls for amend- Local Courts. There were also bills in- 
inent. The position of debtor or creditor I troduced by Lord lirougham, but not 
is forced on us as a condition of our social [ passed, relating to judgment creditors and 
existence. F«very head of a family — every } insolvent debtors. 


one acting sut juris — is personally in- 
terested in the speedy and satisfactory 
adjustment of the question, but all expe- 
rience has shown that piecemeal altera- 
tions in the law are worse than useless. 


From all these legislative sources we 

* The measures in progress for carrying the 
Small Debts Act into ctfect are stated at p. 14 , 
post, 
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may n*a«onably anticipate that the same or j slioulil now be tlirccteil to ^ courts 

some similar, or new, plans of alteration | the fees paid by suitors in < 
will he brouj^ht forward in the ensuing i of law' and 

sc-ssion. : a .ax oa justice am T b 

CONVEYANCING REFORM. jasaii absolute denial of it. 

rr-i I - I ' ofliect will not be achieved at first, out 

riie next sBbject on which we suitor should py only his 

t ,rta.encd with vast and ’ J,*- witnesses. The 

change. , not to thl-m will be a sufficient 

ot Heal l’ro,.erty and the Practice of Con , [ ^ i,„,, roper litigation. The rest 

vcytincing. .According to the latest m- , , , . . * *. xi, 

formation of the attempts which will be : ^ 

made in the ensuing session, it seems that! the poor laws. 

Principle and Practice are alike doomed to anticipated that further alterations 

clfstructioii. Hralpropcrt:^’istoheassinii- proposed on this comprehensive 

ated to iiersomil, and tr iiisferred f>oin the details of which 

hand to ham as readily and •"‘■Xpens.vciy the profession, 

as bank stock ! We have not heard that p„„,. Uemoval 

possesyioH (nine points of the law) will be 

deemed a'snffieient title, or that the dot-. ^ act, althon-ih, on the one 

rine of “ rcinited ownership will be ex- : ^ ,,tu.n has been 

tended from hales of goods to acres of land. oiher, luimerous questions 

It seems, however, to Imve hetm disco- , the construe- 

vered, that a short lorm of conveyance is 
not 11 suincient remedy for the alleged . j 
grievance, and rliat the evpencc of investi^ * ‘ 

f/nliny titles niiust he curtailed. Towards : highway and turnpike acts, 

this end, a map of everybody’s property is ' i,t.,,ra whether the 

tohemade, and all ./«.««• sales, mortgages, plan announced by the late premier will 

leases, settlements, or other dealings in 1,^ adopted by the present government, 
land, are to ho entered in a general regis- ,yas intended to consolidate the trusts 
tiy. At present we hear only ol the gene- which arc disjiersed so numerously over 
ral Dcopo of the plan. We shall some day, a|| parts of the country, and to place them 
wo suppose, have an oiipoi tunityot judg- ti, a su|.erinteiuleiiec, if not the 

mg ()t the mode in which it is to be nianagement of a government board. This 
cariied out, and shall have frequent anil would affect the interests of several hun- 
aniple opportunities of discussing the Jred solicitors, 
scheme, which forms loo large a tojiic for 
this III icf reviews. 

'file wliich must be the great first order to coniplele the catatoguc of 
step, we antieij ate, will he found next to eiulless changes in the law and 

iinpos.^ible, for reasons which we shall in tlie administration of justice, we may add 

due lime state. following projects, of which notices 


kxpi:n( r, of .mvmimstkkinc; justice. 


' have been given with more or less of‘ dij 


. termination to iiush ■hem forwaril : — 

J here is no ilouht, we trust, that an in- 
Uniry will be insliluled into the enormous 
proportion of the expense of ailministci im^ , • v • 

just ice which is thrown npim the shoulders Vj Jpvn.le (incomTs: the 
of the nolorlunate suitors, instead of t'.ci r ’ ‘ 

consolidaievi inn f. Mr. Kotnilly gave no- Several furtlicr 
lice of a mol ion to call tlie atteiiiion of the; of Settled Estates. 

House ol ('oinmons to this subject, and: I'urtlur iaeiliuaing the Inclosure of Lands 
Mr, Watson will, doubtless, be fouml at his tmivuruii^ that the A'doUneiits shall be 
post. We think that the lurtlier mootini::^'’^'^*^'’**^^' 

of the qiiestionlof ihe (’liancerv comnerisJi- = Amendment of the <\>nstit‘ition of Com- 
tions is usele .s: The next will l,c tlic oth I exclu.Ung all Mem- 

sess.on .smee the < onq.cnsat.ons were ( for the Rogikr.uion ot Medical Practitioners, 
gianted by pailiament. I he mailer ha> ■ for tin* Amendmt'iit of the Laws relating to 
been twice formally iliscusscd and nega— T^nirdi Disciplin:’. 
lived, and we think that every citort i 


Anic'admc'nt of the Came l.aws. 

Ameminifnt of the (’rimmal Law in regard 
tlie Eiinishinent of 
irter Sessions, 
ompulsoi V Eufraiu-hisement of Copyholds. 
Several flirt lier im asiire.s for the Drainage 
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Joint or Several Liabilities on Banker's Promissory Note,-^New Statutes^ 


JOINT OR SEVERAL LIABILITY ON 
BANKER S PROMISSORY NOTE. 

A QUKSTiON arising in bankruptcy,* as 
to the right of a holder of CL*rtaiii bankers* 
notes to prove, against the joint estate of 
• all the partners, or against the separate 
estate of one partner who bad actually 
signed the note, has led to the determina- 
tion of a point of some nicety and im- 
portance at law, and occasioned a case*‘ to 
be overruled which was considered as law ^ 
for aI)ove twenty years, and cited as an 
authority in several legal treatises.*^ I 

Tile note in question was in this form :| 
— I promise to pay the bearer, on de 
mand,; 5/.,; for J. Clarlfe, R. Mitchell, J. 
Phillips, and T. Smith. — Signed, R. 
M'tchell.*’ The firm of Clark & Co. 
having become bankrupts, the question 
was, whether R. Buckley, the holder of 
the note, was enlitled to prove against the 
separate estate of R. Mitchell. Upon ap- 
peal from the Court of Review to the! 
Lord Chancellor, the petitioner’s counsel I 
chiefly relied upon the case of Hall v. 
Smit/iy which was decided by Justices; 
Brn/let/ and Holroyd, In that case a! 
promissory note beginnirjg, “ I promise to 
pay,” was signed by one partner of a bank- 
ing firm on behalf of himself and his co- 
jiartners, and it was lield, upon a filea in 
abatement of the nonjoinder of his co- 
partners, that the party signing was seve- 
rally liable to be sued upon the note. The 
decision in that case appears to liave pro- 
ceeded on the ground, that the words ** i 
promise to pay ’* imported that the parly 
signing promised for himself and others, , 
but that lie alone promised, and the court j 
guarded against being understood to de - 1 
cide that one partner by signing could j 
make a several note for each partner. On j 
the other hand it was submitted, that the | 
reasoning on which the case of Nail v. ! 
Smith was decided was unsatisfactory ; and ; 
that if the principle of that decision pre-| 
vailed, the clerks wlio signed the notes is- j 
sued by the Bank of England must be per- 
sonally liable. 

Tile Lord Chancellor (Jjynd/mrsl) said, 
that if the case had come before him inde- 
pendently of the case of Hall v. Smithy he 
sliould certainly have thought the note was 


• Expart e Buckley in re Clarke, 15 Law 
Jour. 3, Cases in Bankruptcy. 

Hall V. Smith, 1 Barn. & Cres. 407. 

Bay ley on Bills; Byles on Bills ; Sel. 
^isi P. ; and Coll, on Partnership. 


a joint note only, but be did not feel that 
he ought to overrule a case wliicii had 
been so long unquestioned. Under these 
I circumstances, the Lord Chancellor di- 
‘rccted a case to be stated for tlie opinion 
of the Barons of the Exchequer, in which 
the question submitted to them was in sub- 
I stance, wlietlier, if an action at law bad 
' previously to the fiat been brought by R. 
Buckley (the liohfer) against R. Mitchell 
separately upon the above-mentioned note, 

I Mitchell would have bud a valid defence 
founded upon ^he form of the note? 
Ihirons Parke, Aldcrson, and Platt, after- 
wards certified to the Lord Chancellor 
that, in their opinion, if an action at law 
l)ad, previously to the fiat, been brought by 
R. Buckley against R. Mitcijell, upon tlie 
note, Mitchell would have had a valid de- 
fence upon the form of the note; and the 
Lord Chancellor ultimately acted upon 
this certificate and dismissed the ajipeal. 

The Lord Chancellor and the Court of 
Exchequer, might therefore be said to 
have concurred in overruling Hall v. 
Smith, and determining, that an aclioii on 
a banker’s note in the ordinary form must 
be brought against the partners jointly, 
and not against the partner who has signed 
the note separately. 

NEW STA'rUTES EFFECri’ING ALTERA- 
TIONS IN THE LAW. 


COMMUTATION OK TITHES. 

9 & 10 VI CT. C. 73. 

An Act further to amend the Acts for the 
Onn mutation of Tithes in Fmgland and 
AValos. [2Gth August, 1840.] 

1. 6 7 W. 4, c. 71. ~1 2 VicL c. 04.-- 

Power to landowners to redeem a rent-charye 
not apportioned where the amount does not ex- 
ceed i:il . — Whereas an act was passed in the 
session of parlianient held in the 6 & 7 W. 4, 
intituled “An Act for the Commutation of 
Tithes in England and V'ales,” and the said 
act has been amended, and the provisions 
thereof have been extended, by acts passed in 
the sessions of parliament held in the first year, 
the second and third years, the third year, and 
the fifth and sixth years of the reign of her 
present Majesty: And whereas an act wms 
passed in the session of parliament held in the 
1 & 2 Viet., intituled “ An Act to facilitate 
the Merger of Tithes in Land And whereas 
it is e.xpedient that the said acts should be 
amended as hcrein-after mentioned : Be it 
enacted by the Queen’s most excellent Ma- 
jesty, by and with the advice and consent of 
the Lords spiritual and teiuj)oral, and Com- 
mons, in this present parliament assembled. 
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and l»y the authority of the same, That where, j twenty-four times the amount of the rent- 
unfier any agreement or award which has been ! char^fe or portion of rent-charge hereby made 
or hereaffer sliall he confirmed by the commis- 1 redeemable, and it shall be lawful for the com- 
Kioiiers, the airiount of the rent-charge agreed ! inissioners before they shall proceed to direct 
oi awarded to be paid instead of the tithes of a new apportionment to give notice that the 
any parish aliall not exceed the sum of 1 5/., j rent-charge or portion of rent charge so erro- 
andsiiall not have been apportioned, or the ap- neously ajiportioned on lands not w'ithin the 
p »i lonintmt of such rent-charge shall not have parish may be rc?deeint‘d, under tlic prf)visions 
oeen confirmed by the cornTnissioners, it shall of this act, within a time in such notice to be 
he lawrnl for the owners of the land churgeablc limited in this behalf. 

irrcwith, r»r any of them, with the consent of ; 4. After redempfinn of the rent-charge erro- 

f'H ^j**^*r persons for tlie time being en- nenitsh/ app'trtiaved, the apportioument of the 
1 C( to the receipt, thereof, or, in llic ease of remainder tot te valid . — And he it enacted, That 
t n in ant, feme covert, or lunatic, with the when it sliaTI appear to the commissioners that 
^insen , of ihe guardian, husband, or com- ; the consideration money for the re<leinption of 
<d the jKM'smi so nnd< r disa- the rent-charge or ]H)rtion of rent-charge so 
in charge on payment, 'charged hy such instrument of apportifininent 

fimn .*c. ’‘ ’•I'dtei mentioned, (within such on lands not within the jiarish sliall have been 

limit in *'‘^’** vnse jKiid, according to the provisions of this act, 

lesM fli'iri fn '<■ ’ !• money not j within the time wliiclifsliall have been limited 

rent-chalje ^ " die amount of such jhy the commissioners in this behalf, or within 

o A /»./,« . y a 4 ! •» . .-any enlarged time which the commissioners 

rnntmisiinnivK t, money, |may by order under llieir hands and seal allow 

charned^f Tithes I i purpose, and that the .arrears thereof (if 

everv cL^ii^w^^^^^^ Th.at in ! any) have been paid, the commissioners shall 

excerdin/r I 'i/. Rs afm- hamls and seal certify that such 
be a varded to be naid tl ^ rent-charge or jiortioii of rent-charge has been 


. I ' snail 

ffivi n(.tic«, in such manner as they shall think 
M, of the time within which it shall he lawful 
for the owners of the land char^re(l therewith, 
or any of them, fo redeem such rent-charge- 
and wlien it shall apjicar to the eomniissioners 

tion if'" »n<>n«v for the redemp- 

tion of such rent-charge as aforesaid shall have 


the lands so erroneously charged, and the 
I rent-charge or jiortion of rent-charge apjior- 
tioned thereon, the apportionment and charges 
made by such instrument of a})]U)rtioninent 
shall he valid and eflectual in such and the 
same manner as if the aggregate rcnt-ch,arge 
h.ad originally consisted onlv of tlie sum of the 

niirfifinu rlinv.ro/l :4u:- 


been paid accordin<r to ibV nr * .* i "‘'^d orignially consisted only of tlie sum of the 

act, within the timelimitcd i charged on the lands within the parish, 

balh OI apportioned on sucli hrull and 

commissioiiers may by any orderum^ * P‘^>»‘^h)ns in the instrument of 

hands and seal 'ill \v fL expressed, 

portioninent of the rent-dinro-P^sl^iTT* Sepm'aie rent-charges, not cicreedmg 

but the commissioners ” sin if 1 shil/in f/s hi amount, may he redeemed 

under their hands and se d certificate ‘ ff/ifer apportionment. — Krtruordinary charge 

rent-charge been ^#-W.~And be. it enacted. That 

parish in dischnrcvd nf «ii/-h ’ ’*"‘Ohat the ^ m ci cry case, m which, under any confirmed 
of the tithes in lien of wliicli j '““‘' ’’'"ei't »f apiiortionmcnt or anv altered 

was4reTor a,I^"^ nmt-charg.. ; apporl onment uiuler the powers of -the said 

time as the commissioners si,., .'nnonnt of the rent charge or 
aide and declare, 3 Inch ..arish slr^n of rent-charge with ,vhich the 

thenceforth discharr'ed accordin.' to tiie'tei ''il' ^ ”f"iV •*•>'''• 1>‘' charged in respect 

Of such certificate: ‘‘‘c , «tj>rr of all tithes or of any kind of tithes pay- 

3. Prurer fo redeem rent-charae eri nnenyi^T i « ^ tithe-owners shall he a sum 

apportioned on funds not chargeable /Acme/// fid twenty shillings, it shall be law- 

-And be it enacted, That Te^ at Ins option, and with the 

which, hy any instrument of annnrtifintn T P<^»*son or persons for the time 

confirmed und'er the provisions^of [he s.aid acTs ' Ja^'of nn^h f 

any rent-charge or portion of rent-charirc has the emiilni n ^P'^ert, or lunatic, with 
have been (by reason o?"fn,r1 : uuirdian, husband, or com- 


to 


Ein or shall have been (by reason of error as ‘ ^ guardian, liusban 

boundary or otherwise! charged on lands ^ ahilitl 'll* s« 

t within the parish in respect of the tlthL. „c i t, . J.’ "I ''e'lecin such i 


which the aggregate rent-chnrge the apportion iccordimr t *;eut-charge on payment, 

mentofwrhich shall have been so confined’ ' ii J 

twe agreed or awarded to be paid, such rentl'tw3v wT"'’’’ “u * *««« 

chaweorportion ofrent.chargesoch.aivfedon4haTOr?r 

latt* not W'thin the parish »h.aU be tede^able I pay3nt IfC"! and after 

on payment by the owners of the lands el.„r™„i "‘5 ®""‘. consideration money accoi d- 

>n8 of this act Uie commig. 

P-«o7S„«ilK.-£“,SSf^ 


®" Fr™'"* »»y ‘he owners of the lands 011“^! ' m/™The‘’I,r monc 

Withthere8idiieof8nchnggregaterent-cliame”iI?on»rV 1' , ‘his act Uie 

» .. .h™, of . .™if W'4TC S of ULSK.-,- “■- 
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the same, from and after the payment of the 
half-yearly portion of such rent-charge or 
portion of rent -charge which shall next accrue 
due subsequently to the time of the payment 
of such consideration money, shall cease and 
be extinguished ; Provided always, that no 
such redemption as last aforesaid shall ex- 
tinguish or affect any extraordinary rent-charge 
which would become payable in respect of such 
land upon any change of the cultiv^ation 
thereof. 

6. Commissioners to certify the amount of 
consideration money for redemption . — And be 
it enacted. That in every case in which a rent- 
charge is redeemable under the provisions 
this acj, the commissioners shall, upon the re- 
quest of tlie owners of land chargeable with 
such rent-charge or any of them, certify under 
the hands and seal of the commissioners the 
sum of money in consideration of which such 
rent-charge nuiy be redeemed ; and when - 
shall ap])ear to the commissioners that pay- 
ment or tender of such consideration money 
has been duly made, it shall be lawful for the 
commissioners to certif}^ that such rent-charge 
has been redeemed under the provisions of this 
act, and such certificate shall he final and con- 
clusive ; Provided that if any consideration 
money shall be paid for the redemiition of a 
rent-c^harge to a person not entitled under the 
provisions of this act to receive the same, the 
land which was charged with such rent-charge 
before the redemption thereof shall be charged 
in equity with the payment of such considera- 
tion money to the person rightfully entitled 
thereto as if the same were purchase money for 
such land remaining un[)aid; but the same 
remedies may be had against the person who 
shall have wrongfully received sucli money as 
purchasers arc entitled to by the rules of law 
and equity. 

7 - ('onsiderntion money for redemption^ how 
payable . — And be it enacted, 'Fhat where the 
person entitled to a rent-charge redeemable 
under the provisions of this act shall be abso- 
lutely entitled thereto in fee simple in posses- 
sion, or shall be enabled to dispose of the fee 
simple in possession independently of the pro- 

of this act, and shall not be a spiritual 

person entitled in respect of his benefice or 
cure, or a corporation prevented from aliening 
such rent-charge otherwise than under the 
provisions of this act, a payment or tender to 
the person so entitled, or to the proper officer 
of the corporation so entitled, of the sum of 
money certified by the commissioners as afore- 
said, shall be deemed a due payment of the 
consideration money ; and in every other case 
the pavment of the sum of money so certified 
according to the provisions herein-after con- 
tained shall be deemed a due payment of the 
consideration money. 

8. Consideration for redemption of rent- 
charges payable to spiritual owners to be paid 
t^ governors of Queen Anne's Bounty, to be ap- 
plied in augmentation of benefices . — And be it 
enacted, that the consideration money for the 
redemption under this act of any rent-charge 
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agreed or awarded to be paid or payable undw 
any apportionment to any spiritual person in 
respect of his benefice or cure shall be paid U> 
the “ Governors of Queen Anne’s Bounty for 
the augmentation of the maintenance of the 
poor clergy,” and such consideration money 
shall be applied and disposed of by the said 
governors as money in their hands a])])ro])riated 
for the augmentation of such benefice or cure 
should by law and under the rules of the said 
governors hea})prKid and (lis})Osed of; and ihe 
receipt of the treasurer of tlie said governors 
shall be a sufficient discharge for such conside- 
ration money, amj the person paying the same 
to such treasurer ^hall not be concerned to sec 
to the apj)lication or disposal thereof. 

9. Consideration money in case of owners 
under disabilifj/, how payable. — And be it 
enacted, That in all other cases in which the 
person for the time being entitled to any renU 
charge or apportioned rent-charge subject to lie 
redeemed under tlie jjrovisions of this act sbal) 
he only entitled thei'eto for a limited estate or 
interest therein, or shall be under any disa- 
bility, or sliall he a corporation not autUoriied 
to make an ahsoluto sale of such rent- charge 
otherwise than under the provisions of thi* 
act, the consideration money to be paid for tlic 
redemption thereof shall be applied in manner 
hereafter i)rovided ; (that is to say,) shall, at 
the 0})tion of the person for the time being en- 
titled as aforesaid, be paid into the Bank of 
England in the name and with the jirivity of 
the Accountant-General of the Court of Chan- 
cery, to be placed to his account there 
parte the tithe commissioners, pursuant to the 
method prescribed liy any act for the time 
being in force for regulating monies paid into 
the said court, and such monies shall remain 
so deposited until the same be ap])lied to some 
one or more of the following purposes; (that 
is to say,) in the ])iirchase or redemption of the 
land tax, or the discharge of any debt or in- 
cumbrance affecting the rent-charge in respect 
of which such money shall have been paid, or 
the tithes for which the same shall have been 
substituted, or affecting other liereditaineiits 
settled therewith, to the same or the like uses, 
trusts, or purposes; or in the ])urcha£e of 
other lands, to be conveyed, limited, and 
settled u))on the like uses, trusts, purpose^ 
and in the same manner, as the reiit-cliargc 
for redemption of which such money sh^ 
have been paid stood settled ; or in jiayment 
to any party becoming absolutely entitled to 
such money ; and such money may he so ap- 
plied as aforesaid upon an order of the Court 
of Chancery made on the petition of the party 
who would have been entitled to the receipt of 
the rent-charge in respect of which such money 
shall have been deposited; and until the 
money can be so apjilied it may, upon the like 
order, be invested by the said Accountantr 
General in the pui*cha8e of three jier centum 
consolidated or three per centum reduced haak 
annuities, or in government or real secuiide!* 
and the dividends thereof paid to the party 
who would for the time being have been en- 
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titled to the rent-charge in case the same had 
not been redeemed, or otherwise such con- 
sideration money may be paid, at the like 
option of the person for the lime being so en- 
titled, to the trustees acting under the will, 
conveyance, or settlement under which such 
person having such limited interest shall be 
^ititlcd to or interested in such rent-charge, or 
if there arc no such tiiistees, then into the 
hands of trustees to be nominated under the 
hands and seal of the sajd commissioners ; 

"hen so j)aid to such trustees. 


be under the hands and seal of thQ commis- 
sioners, and shall show the amount of the con- 
sideration money for the redemption thereof, 
and to whom or in what manner the same 
shall have been paid ; and copies of every such 
certificate shall be made, and sealed with the 
seal of the commissioners, and shall be de- 
posited in the like custody and in like manner 
as by the said first-recited act is provided con- 
cerning every confirmed instrument of ap- 
portionment ; and copies of and extracts from 
any copy of such certificate shall be furnished 

111 TiLro lil'irtnai* > 1 i » rwr 


11 V * I'**”! SUCH trustees, any copy ot sucli certilicate shall he lurnisneu 

8 ail he applied by the said trustees, with the jin like manner as cojiies of any copy of a con- 
consent of the said CiJiniuissioners, in the j firmed instrument of apportionment ; and every 
manner iiereiti-before cJiiecltd concerning any * recital or statement in any such certificate or 
money to bo jiaid for redemption into the in any sealed copy thereof, shall be evidence 
an t o laigland in the name and with the of the matters therein recited, 

^ ^ Acconnlant-dencral ; and 13. Altei'fition of uppoj'fionment may he made 

tin M vacancy m tlicc office of sucli lifter inclosure, lyc.—Sucli ulleralion when, con- 

«u.ttc some otliei; fit jierson shall be apjiointed firmed, to he valid.— knCl be it eiiactecl, That 
y tnt Mici commissjoncrs in like manner. wliere lands now changed or hereafter to be 

..I 1 _ .1 ,1 ^ 


JO. to considrratwn monei/ under 20/. — 
i lovidcd also, and be it enacted, Tint when 
any consideration money so to be paid as last 


charged with rent-charges or portions of rent- 
charges under confirmed instruments of ap- 
portionment have been or shall lie (after the 


lipr<.m oiicimm as lasi nioriionmcnt Have been or shall be (after the 

Burn of :2(i/ f ‘^•'■'■vpd the confirmation of such ap)>ortionment) inclosed 

Sew 'ebsW^ the rent- 'or divided, allotted or exchanged, by agree- 

Bct and sinll iin'i I •<^‘lj‘etnahle under this ment or award made under the powers of any 
of Uiie n An ,, "s I ® Sencral or local act of inclosure, (or othenvisej 

•hall benaid if tli?^ m such manner that the apjiortionment shall 


I — • •• V..V ouiu vuuiiinMMioners snail 
the time being en- 
^ for liis own use and 

nenctit, or in ca.se of coverture, infancy, idiolcy, 
lunacy, or other iiicajiacity of the person for 
‘‘*^title(l, then such money shall 
♦ft of the person so entitled, 

o lh » husband, guardian, committee, or tms 


vcnient with reference to the altered distribu- 
tion of the land among the several owners 
thereof, it shall be lawful for the cominis- 
sioriers, upon the application of the owners of 
such lands, or the majority in number and 
value of such owners, or upon the application 
of the person or persons entitled to such rent- 


tee of such uerson • and in r 'n persons eniiiieu to sucli rent- 

ehall arise as to the jir oih r •iiinlicalinn ■ ‘’’“''Kvs or portions of rent-charges, or any of 

priation, „r invent, m of • v ^ “‘tered instru- 

iuB to the intent!, n f this act n I.e7 ■ i‘l'I>ovt.onment adapted to the altered 

ful for .he said eommis wf,’ t the lands, in order that the 
question, and (hiar decision shall he fmal . '■ l'''rt'ons of rent-charges origi- 

conclusive theriMin. ' al and , rially charged on the several portions of land 

11. to ))er<ifms entithd i have been taken or allotted away 

*ere.s7,b,cyi„,v,/,™e.ro; !;i^^ ‘>n «uvh indosure. 

commissioners, or in such ' mrr‘as"‘’thev ! .'.r i^^er ownm thereof; 


rate of 4/. l,y ,he hun.lred upon the t^lT of an am 42 be taken to be 

aucli owner which would liave been subject to 14 Frl?! apportionment, 

•uch rent-di.argc, or to an apportionc.l iiart shall he borTe^V'^ apportionment 
thereof, hut so, nevertheless, that the cliarife shall relate — \ ^ /'“'"T® lands to which if 
uron such land shall be lessened in every vear exiienses of il"*^ 'i bat all the 

after the redemption of such rent-charge’ by aforesaid slia]l^’'e apportionment last 

one twentieth jiart at least of the whole onginal 1 lands to wV T *’*® owners of the 

charge thereon. S altered apportionment 

12. Commissioiins' rertificalrs of redemption same mannerA,^ *’® recovered in the 
*0 amount of eonstderation/o^ *ame owners iro?*’."'*'® fargeable on the 

And be jt enacted, ITiat every certificate of the originiil ammrf?’ ^ making of an 

commissioners of the redemption of a rent- , charffcs cUr r the rent- 

charge under the provisions of this act shall U'oulVhave iSTenrV '^ 
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visions of the said acts in relation to such of 
.the expenses of or incident to making an ap« 
portionm#it of a rent-charge as are payable by 
the owners of the land included thferein shall 
extend and be applicable to the expenses of 
such altered apportionment. 

15. Supplemental apportionment of a renU 
charge as made payable to one owner in respect 
of tithes belonging to several owners or held in 
separate rights , — And it enacted, that where 
by any agreement or award made under the 
provisions of the said acts a rent-charge has 
been or shall have been agreed or awarded to 
be paid to ahy person in lieu of any tithes, and 
after the api)ortioninent of such rent charge 
shall have been made and confirmed under the 
provisions of the said acts, it shall appear that 
some tithes included in the aggregate tithes in 
lieu of whi(?h such rent- charge shall have been 
so agreed or awarded to be paid, or some por- 
tion or undivided share gf some tithes so in- 
cluded, were or was at tlfe time of such agree- 
ment or award tlie property of some person 
other than the person to whom the same rent- 
charge was so agreed or awarded to be paid, or 
that the whole of tiie tithes included in the ag- 
gregate in respect of which such rent-charge 
was agreed or awarded to be paid were not hedd 
by the j)crs()n to whom such rent-charge was 
so agreed or awarded to be paid in the same 
right and for the same estate, or were not sub- 
ject after the determination of the estate of 
such person to the same limitations or estates 
legal and equitable, it shall be lawful for the 
commissioners in any of the cases aforesaid, in 
])iirsuancc of or in accordance with the decree 
or direction of a court of equity of competent 
jurisdiction, or on the re(|iiest in writing of the 
parties who for the time being in case there 
had been no commutation would have been the 
owners of all the tithes included in such ag- 
gregate, to make or coritirin a su])plemenlal 
award or apj>ortiou merit of such rent-charge 
in such manner that, without altering the ag- 
gregate amount or rent-charge to which any 
owner of land may be subject, separate rent- 
charges or separate fiortions of rent-charge may 
be made payable to the jiarties wdio would have 
been owners of the tithes in case they had not 
been extinguished in lieu of the several tithes 
or portions of tithe included in such aggregate 
which would belong to different ]ier8ons, or he 
held in different rights, or be subject to dif- 
ferent limitations or estates ; and by such sup- 
plemental award and apportionment the com- 
missioners, if they shall so think fit, may ap- 
portion or award to be paid to one of the 
respective owners, or to the owner in lieu of 
one of liis respective rights, the whole of any 
rent-charges payable under the original instru- 
ment of apportionment out of specific lands, 
instead of dividing each rent-charge made pay- 
able in lieu of the aggregate of the tithes of 
each parcel of land between or among the 
owners of the separate tithes arising out of 
such parcel ; aiul such supplemental award 
and apportionment, when ‘confirihed by the 
commissioners under their hands and seal. 


shall take effect from the half-yearly day of 
payment which shall happen next after the 
confirmation thereof. 

16. Commissioners empowered to declare that 
lands t6 which doubts have arisen^ shall be con» 
sidered a separate district for commutation^ and 
the residue of the parish to remain subject to 
the original award , — ^And be it enacted, lliat 
where by any confirmed agreement or award a 
rent-charge shall have been agreed or aw^arded 
to be paid instead of the tithes of any parish, 
or of any of such tithes, and before the appor- 
tionment of such rent-charge shall have been 
confirmed, it shall appear to the commissioners 
that by reason of any question or doubt wdiich 
after the confirmftition of such agreement or 
award shall be raided or shall exist in respect 
of any actual or supj)Osed exemption from 
tithes, modus, composition real, or prescriptive 
or customary payment, ajqdicahle only to a 
part of the lands in such parish, or by reason 
of any other question or doubt whatsoever ap- 
plicable only to a part of the lands in such 
parish, or by reason of any question or dou]>t 
touching the boundaries of sucli parish, it can- 
not he immediately ascertained whether the 
agreement or award might retiuire any and 
what rectification in resjiect of the matters to 
wdiieh such question or doubt shall relate, it 
shall lie lawful for the commissioners by a 
separate award by w'ay of su})] dement to the 
agreement or award to declare tliut the lands to 
which such doubt or question shall be apjdic- 
able shall be considered a separate district for 
the commutation of the tithes thereof, and that 
the residue of the parish, or the parish exclu- 
sively of the lands to which the question or 
doubt touching lioundaries may be applicable 
shall remain subject to the agreement or 
original award, with such variation as in the 
award by way of suiqdeinent shall be directed; 
and the commissioners, in case they shall find 
that in estimating or fixing the amount of the 
rent-charge so agreed or awarded to be paid 
any sum w-as included or added in respect of 
the lands wdiich they shall have directed to he 
considered a separate district, shall declare 
what sum was so added, and shall direct the 
residue of the rent-charge, after deducting such 
sum, to be apportioned on the lands composing 
the i-esidue of the parish, or on the parish ex- 
clusively of the lands which they shall have 
formed into a separate district ; but if they 
shall find that by reason of exemption or sup- 
posed exein])tion or otherwise no sum was so 
included or added iu respect of the lands which 
they shall have formed into a separate district, 
they shall direct the whole of such rent-charge 
to be apportioned on the lands comprising the 
residue of the parish, or on the parish exclu- 
sively of the lands which they shall hjive formed 
into a separate district ; and all awards by way 
of supplement under this section shall he sub- 
ject to the provisions of the said act of the ses- 
sion of parliament holden in the second and 
third years 'bf her Majesty, concerning the 
separate awards by way of supplement to a 
parochial' agreement or award. 



17. Tlace of deposit of copy of confirmed ap- 1 
partionrnent may he altered by quarter sessions, \ 
---And be it enacted. That wWe the place of 
depc3i*\t of the copy of a confirmed instrument 
of apportionment which by the said act of the 
aesston of parliament holden in the 6 & 7 

4 , is dijectcjJ to be deposited with the incum- 
hjiit and church or chapel wardens for the 
time beinf(, or such other fit person as the 
commissioners shall aj)prove, shall be alleged 
to be inconvenient to the majority of the persons 
interested therein, or otherwise inconvenient 
CR- unsafe, it shall be lawful tfor any person in- 
terested in the lands or rent-charge to which 
such apportionment shall relate to apply to the 
conrt of general quarter sessitms of the peace 
for the county, riding, divtsion, or ])lacc in 
irhich .such place of deposit shall be situate for 
sii order for tin; deposit -of sucli coj)y in some 
more convenient or secure custody or place, 
amd fourteen days’ notice in writing of every 
Rudi application shall be given to the persons 
in whose custody such copy shall at the time 
of such a])plication be deposited ; and it shall 
be lawful for the court at the quarter session 
for which sucli notice shall be given to hear 
aii<l cletcfininc such application in a summary 
way, or they may, if they think fit, adjourn it 
to the following session ; and upon the hear- 
ing of such ajiplication tlie court may, if they 
think fit, order such copy to he removed from 
tlie custody of the persons with whom the same 
RhalJ have been deposited, and to he deposited 
with such other persons or in such other cus- 
tody as the court, having reference to the se- 
curity ami due preservation of such cn])y, and 
to the convenience of the parties interested 
therein, may think fit, and may make such 
order concerning the n<»ticc to he given of such 
Fenn»val and deposit, and concerning the costs 
of such n])plication, or of any opposition therC' 
to, as they may think reasonable. 

18. Tithes or rent^charge in lieu thereof may 
he merged after agreement or awards hut before 
nftportionrnent. — And he it enacted, 'Phat where 
by any agreement or award already made or 
hwcafter to he made a rent-charge shall have 
been agreed or awarded to he paid instead of 
the tithes of any parish, or instead of any of 
such tithes, and shall not have been appor- 
tioned, it shall be lawful for the person wdio 
under the provisions of the said recited acts 
would have been enabled in case such agree- 
ment or award had not been made to merge 
the tithes in lieu of which such rent-charge 
shall have been agreed or awarded to he paid, 
fir such of the same tithes as were payable out 
of part of the said lands, by any deed or decla- 
vation, he made in such form as the com- 
missioners shall appmve, and to be confirmed 
imder their hands and seal, to declare that the 
tithes which he would have been so entitled to 
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lands, or specified parts of sucli lands, as ^ 
case may be, shall bemerffed, and Mcn me gw 
shall take effect accordingly; and in^e roon 
merger shall extend to all the lands which 
would have been chargeable with such ren - 
charge, no apportionment of such reiat-char^ 
sliall he made under the provisions of the 
recited acts ; but in case such merger shall ex- 
tend to part only of the lands which would 
have been chargeable with such rent-charge, 
then such portion of the rent-charge 
apportioned among the other lands whitm 
wouhl have been chargeable with such rent- 
charge as such other lands would have been 
subject to in case such merger had not taken 
place ; and the owner of the land to which such 
merger shall extend shall pay such portion oi 
the expenses of or incident to the apportion- 
ment as the commissioners or any assistant 
commissioner may under the special circum- 
stances order to be paid by such owner, in- 
stead of the rateable proportions to which he 
would have been liable in case the whole of 
such rent-charge had been apportioned. 

19. Powers relating to the merger, 
any tithes may he executed by a person entitled 
in equity, — And he it enacted, That all powers 
relating to the merger and extinguishment of 
any tithes, or rent- charge instead thereof, may 
be executed by a person entitled in equity to 
such tithes or rent-charge in all respects and 
with the same consequence as^ he could have 
done if he had been legally entitled thereunto ; 
and every instrument already executed and 
purporting to be made in ])iirsuance of the 
powers of the said acts or any of them by any 
person so entitled in equity shall in every re- 
spect he as eflectual and have the same conse- 
quence as if he had been legally entitled to the 
said tithes or rent-charge at the time of the 
execution of such instrument, subject neverthe- 
less in every case to any charge, incumbrance, 
or liability which lawfully or equitably existed 
on such tithes or rent-charge to the extent of 
the value of such tithes or rent-charge ; and 
any such charge, incumbrance, or liability 
shall have such priority, and the lands and the 
owners thereof for the time lieing shall be liable 
in the same manner in respect of such rent- 
charge, incumbrance, or liability, or of any 
penalty or damages for non-payment or non- 
performance thereof respectively, as by the 
said act of the session of parliament held in the 
second and third years of the reign of her 
present Majesty is provided in the case of such 
inerger or extinguishment as therein men- 
tioned ; and every instrument purporting to 
merge any tithes or rent-charge, and made with 
the consent of the said commissioners before 
the passing of this act, shall be hereby abso- 
lately confirmed and made valid both at law 
! and in equity in all respects, subject neverthe- 


the lands, or, ! less to any charge, incumbrance, or liability in 
1 ' ^ f respects only any ; all respects as is lastly herein-before provided* 

•pecified part of the lands out of which the same | 20. 1 4- 2 Fief. c. 64. to be const nud as part 

wwe rayahle, and the rent-charRc or portion of! 0/ f^ Tithe Commutation Acts.- KnA be it 
fwi^haiwe which shnl have b^n awarded or enacted, That the said act of the session of 
ought to be apportioned m beu thereof on such . parliament holden in the first and second years 
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1841 to amount to some hundreds aud^ in* 
deed, to be indefinite. In their lieport for 
1845, they advert to the want of decision 
upon the disputed points arising out of 
that act ; and in tlieir Report for 1846, 
they express their deep regret that the 
law under that act remains as uncertain as 
ever. In that state it had been sulFered 
to remain since 1840. Mr. Ripley submits?, 
that the reasons of the late Chief Justice 
Tindal, and of i^Ir. Justice Cresswell, in 
support of their certificate in Salkeld v. 
Johnson, have done imicli to clear tlie way 
for a decision. •And he observes, tliat the 
amount of revenue of the church, and 
more particularly of the |)arochial clergy, 
dependent upon the question in Salfivld v. 
Johnson^ is very considerable, and should 
the Vice-CIuincellor VVi^ram's decree be 

%.\J U\JLHS\ICLl y m If* 1 111^ P PI 

iam/s may be exchanged nlthovgh | ii^tiniately ovxMTiiltMl, tlie means of useful- 
/o»ie;KWe»( 7 .---Andheitenacted, | »t'ss of the establishment would be pro- 
' ' *' ' ' portionally impaired. 

Mr. Ripley observes, that — 


of the reign of her Majesty shall be construed 
with and as part of the lirst-recited act as 
amended by the several acts passed for the 
amendment thereof and by this act. 

21. Decisions concerning boundary not ap- 
pealed against to be valid notwithsianding in- 
formality.-- And be it enacted, That in every 
case in which the judgment or determination 
of the cominissioners or of any assistant com- 
missioner already given respecting the boundary 
of any parish, township, district, or lands shall 
not have been removed into the Court of 
Queen’s Bench by certiorari within the time 
limited in that behalf, such judgment or deter- 
mination shall be valid and conclusive notwith- 
standing any wiint of form in such judgment 
or determination, or in the award in which the 
same iTiay he set ff)rth,and although it may not 
ajipear on the face of such award, judgment, 
or determination, or otherwise, that the com- 
missioners or assistant ci^nmissioner had juris- 
diction in relation to such boundary. 

22. Glebe ' ' ' 

no commutufinn 
That the firovisions of the said act of tlie scs 
sion of parliament holdeii in the fifth and sixth 
years of the reign of her Majesty for the ex- 
change of glebe lands for other lands shall au- 
thorize and he deemed to have autliorized the 
exchange of glebe lands for other lands, al- 
though at the time of such exchange, or of the 
applications in relation thereto, no proceedings 
for or concerning the commutation of tithes in 
the parish in which such glebe lands may be 
situate shall have lieen pending, and whether 
the commutation of tithes in such parish shall 
or shall not have been completed. 

23. Act to he construed as part of 0 7 W. 


“ By the 10th section of the Tithe Commu- 
tation Act, (() & 7 AV. 4, c. 71), the commis- 
sioners or assistant coiriinissioncr are proliibit- 
ed from recpiiring the production of any deeds, 
papers, or writings relating to the title of any 
lands or tithes j and yet by the 4r)tli section of 
the act tliey are nevertheless empowered to 
hear and determine any suit jiending or touch- 
ing the right to any tithes, or any (piestion as 
to the existence of any modus, or composition 
real, or prescriptive or customary jiayment. 


passed for the amendment thereof and by this 
act. 

24. Act may be amended, t^'C . — And be it 
enacted, That this act may be amended or re- 
pealed by any act to be passed in this session 
of parliament. 


4, c. 71, <yc.—And be it enacted. That this act i exemption from or non-liahihty 

shall be construed with and as part of the first- j circumstances to the payment of 

recited act as amended by the several ads ^^Y tithes in respect of any lands or any kind 

1 ^ I of jiroduce, and subject to apjical by an issue 

at law, the decision is to be final and conclu- 
sive on all parties. After the decision of the 
commissioners or assistant commissioner i n 
case of an ajipeal, the 40th section of thi i 
provides, that in the issue the parties ; 1 1 ' - 
I produce to each other and their respective at- 
j torneys or counsel as any judge may order be- 
TITIIES. ! fore trial, and also to the court and jury all 
deeds, books, papers and wTitings, terriers, 
maps, ])lans and sun^ys relating to the mat- 
ters in issue, in their respective custody or 
power, so that the apjieal from the decision of 
the commissioners or assistant commissioner 
is to be heard and determined upon evidence 
which w'as not, and could not be before them 
or him. Surely so extraordinary a mode of 
providing for the administration of justice 
(though the administration of justice by com- 
missioners has since 1830 become so prevalent) 


STATE OF THE LAW OF 


An able pamphlet on “the present state of| 
the Law of Tithes under Lord Tenterden’s 
Act and the Act for the Limitation of 
Actions and Suits relating to Real Pro- 
perty with reference to J'ithe Coiniiiuta' 
tions, ’ by Mr. W. R, Ripley, Solicitor, 
has just made its appearance.* 

The importance of the subject may be 
jiiclgeu oi from tJie fact that the number of is not to be found in any other actJ 
cases dependent upon the construction of i i.- -.i. 

Lord Tenterden’s Act is declared by the ‘•’f P''»‘=>pal quesyons that have 

Keport of the Tithe Commissioner in commutations are the 

let. Whether, where there has been non- 
payment of tithes for sixty years, the tithe 


•Published by Hatchard & Son, and Stevens 
& ^orton. 
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owner beinff a spiritual corporation sole, the 
liind is exempt from the payment of tithe by 
surli non-payment only tvithoiit showing any 
other ground of exerajttion ? 'I’hat was the 
lion before the ( 'ourt of Queen’s Bench in 
FcHowes V. Clay^ clerk. 

“ 2iidly. Whether, where the non-payment 
has not ht'Cii of all tithes generally, hut only 
of the tithes of particular croj)s or ]irodiu e, 
Stull as turnips, ])otato(*s, green crojis, and 
tithe of agistment, the land is in that case ex- 
CMiijit frotn the payment of tithes of those par- 
ticular cro])s or jiroduce hy^such non-pavuient, 
without showing any other ground of exemp- 
tion ? 

“ The latter is the rpiestioi^ row pending in 
Sulkrl<l V. JufinstiHy upon wlgch oj»)H)site <*eiti- 
firates Iiacc been returned to the Lord f 'han- 
ci llor, from the judges of the (’ourt of (‘om- 
inon J*lias.” 

JMr. Jiijiloy thus states tlie f]Ucstion : — 

“ ^^’helher the legislature intended hy the 
words iis(;d in the fir.st section of it, ‘ l*re> crip- 
ti(»u and claim of, or to any excm]ilion fnun or 
discharge of tithes hy composition, real, or 
orlu'rwise,* any other exemption or discharge 
tijan was ]»rcvioiisly known to the law. 'J’he 
preainhle of the act certainly does not hy any 
means lead to the coiu Insiori tliat a new ex- 
emption or discharge was intended to he en'at- 
ed l)v the act, for liow can you shorten time 
M'hieh previously availed nothing, unless a]>- 
p]-<'d to lands privdeged, and apply the slujit- 
ciumI time to lands iinprivih'ged r It is not de- 
sired, aee4)rdiiig It) the expression of Williams, 
.1., in his jiulginent in h^/h.-irrs w (luy, * to 
import frt)ni tlie preand»le limitations ami re- 
st?-ictions,’ hut only It) use it as sht)wing that 
1 iHi>ijght)Ut the act no other tliaii an existing 
legal exemption or diseharge is referred to, t 
which is to l)e sustained in the wtirds of the : 
act n|Kin evitlenee sliowing enjoyment of the 
land will out ])aymcnt, ^:c. ; ano then the land 
tlms spoken t»l must he laiul to wliieh an ex- 
isting legal exemption or discharge was apj>li- i 
cable ; and it seems to he fairly denionstrate<l i 
in the jufigment of the Viec-( 'hanccllor Wi- i 
g am in Salkeltf v. Juhnsnv^ hy the jud:rments! 
of Patleson, and Caderi lge. , 1 ., in F(fhnifs\ 
V. ( I’ty, and by the. reasons given liy tlie laic 
I’liiel Justice Tiudal and ^ir. Justice Cress- 
wcll, in supnort of their ccrtilicate in SalkHit 
V. ,f(thnso/t, not yet n'porlial, in tlie Court of 
Common Pleas, that tlie act may well he 
rcail and I idly cxtioundcd upon the suppo- 
sition that no new exemption or discharge 
was intended to he created hy it, and this 
appears to go far to determine the ques- 
tion, for where so great an alteration in the 
law is contended to have been made, it should 
be shown to have been eHeeted hy clear and 
unevpiivocal enactment, or the law must re- 
main as it was. 

“ Notliing could have been more easy than 
to have ctlected that alteration by dear and 
unaiiibigiiotis enactment if it had been iiiieud- 
ed to be made. It is obscn’cd also by Oilc- 


1 ridge, J., in his judgment in Fellawesy. Clay, 
that 110 such decree as the 2iid section coii- 
firins, is to be found within sixty years, so that, 
if that time alone created a discharge, such 
enactment was unnecessary. 

“ On the other hand, however, there arc the 
judgments in the Queen’s Bench of Lord Den- 
man, C. and Williams, J., in Fe! hives v. 
Clay, with the certificate and reasons given 
in supjiort of that ccrtilicate in Salkeld y. 
.Tohmoii, hy Coltman, and Krle, J., m 
the (aimmon Pleas, that a new exemption 
land discharge has been created by Lord Icn- 
lerdenhs ai t.'’ 

We would nc.xt call the attention of our 
readers to tlie eifect of Lord Campbell s 
; Act. Mr. ILpley observes that — , 

I “ 'I’lii-s act was certainly intended to apply 
'ill all ca.scs supposed to lie alfectcd hy Lord 
‘Tcritcrdon’s .'\ct, and Jf so, according to Lord 
jCamphclPs and the legislative exposition, the 
provisions contained in Loi'd 'iVnterden’s Act, 
previously recited in the wiu’ds ot it, and con- 
fining it to eases where ‘ the enjoyment ot the 
land has heeii without ])ayiiient or render of 
tithes, inoniy, or other unit ter in lieu thereof,’ 
(ami which words inigiil render it doubtful 
wliether the act applied or not where the en- 
joyment laid Ix^en wi'diout ])ayinc’ut or render 
of particular tithes only, money or other mat- 
ter in lieu thereof,) Lord 1’enierden’s Act is 
aj)j)licable only ‘ to lamls in respect wh.ercof 
tio fi/ltes nor any compo.^ii ion in lieu thereof 
shall have been actually n iidcred or jiaid,’ the 
language used in llic .1st section of i^ord 
(’afiijihcli's Act. 

“ \N illioul having before tlu'm the benefit of 
this exposition, tlic late Loril Chief Justice 
'f’indal and Mr. Justice Cresswell, at the con- 
clusion of tiieir reasons in .«nj)port of their 
certificate, sent to the Lord (Chancellor in. 
Salkvld V. .folittsuji, oliservc, ‘ That in that 
case the ilaiin is not of an exemption from, 
the jmyinent of tithes g vierally. but only 
from the ])ayment of certain ]iarticiilar things, 
and lliat it may be well ijonbted whether 
the .‘Statute has any application to sncli 
a state of things, h)r the evidence thcTiby re- 
ipiireil is of the enjoyment of tie* land, without 
' payment or render of tiihes, nionev, or other 
jwonh, in lieu tliereof; whereas tlie land in 
I question has not been enj.jyed without pay- 
i ment or render of tithes, alihoiigli the titlics 
j ill qiiestioM have not I)eeii rendered, nor has 
i any money or other matter been paid or ren- 
dered in lieu thereof.' ” 

I In many part? of bhigland, and particu- 
larly in the north, there have been very 
; extensive inclosujes within the last sixty 
i years. Mr. Uipicy observes, that — 

I “ Particular inquiries should be made as to 
: inclosures, for though an exemption or dis- 
i charge will extend to a common appurtenant 
I to the lands discharged, and consequently to 
I an inclosure made in respect of the common 
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Lambert v. Ctimtniuff, 1 Eagle and Younge’s 
Tithe Cases, 790, and a general modus in lieu 
of all tithes may be laid as extending to a com- 
mon appuitenant and to the lands inclosed in 
respect thereof, see StockwHl v. Terry, 2 Eagle 
and V. 118, decided l>y Lord Hardwieke,*' yet 
it was decided by Lord Maiifr field, and the 
Court of Uiieen's Bench, in XUmvaster w W at- 
sov, 3 Burr. l.'JTo; s. c., 1 BLic. 402, and sec 
2 E. & Y. 197, that where tlie modus is not a| 
general modus, hiit partial, as for corn or for j 
hay only, as neither euni nor hay grew' on thej 
corn inon before tiie inehisure, the inclosui e is | 
not covered by the n odus, in which there is n(» j 
ccjuivalcnt at all for the titlit s of agistment of j 
■wool, milk lamhs. or any other tithes of such a j 
kind as could arise upon a common, which ! 
reaso^iing of Lord Mansfield is adopted hy j 
Eyre, (\ B., in Scot! v. Fanrlck, 3 E. Y. 
'i'itlu; ( ’ases. 13I8,aii<i in the (’ourt «.»i‘ Qiieen’s i 
Bench, tli(i decision in d/o/ovav/er v. t\ (its(irt, \ 
has recently l;een anirni^d in tue ea>e (>f this- 
enr, Bart., v. Felt, Cterk, winch was heiore that 
court on the 7th of .fime, 18-t'?, Iieing a special 
case agreed ujjon under tlie ‘tOtli section of the 
Tithe ( ’ominutatioM Act (the d ik 7 W. 4, c. 

7 1 ). In Briscoe V. Fef/,\\\ 11. W atv<<>n was 
for tlie plaintill* and (.’owling for tlu^ defend- 
ant, who was rector of tlie parish of Aiklon in ' 
tlie C(»urity (d’ Ciuiiberland. 'ITe case is not 
reported, and is here stated from Mr. Cow- 
ling’s hi it'f. 'I’he common appurtenant there j 
was inclosed and di\ided l»y agivemeiit among j 
the comnioiKirs in JS27, and allofmeiils con- j 
taiiiiiig filty acres were awarded to the plaintilfi 
in res[H:ct c-f ids ancient farm or estate. The j 
modus of it. '2s. as there stated in a lerrier as ; 
to the aneient farm was eonsiderod hy the i 
court to be a modus for corn and Iiay ; the | 
case stated in tlie modus to luive been made j 
and rendered from time irnineinorial, and that; 
no titlics in kind of corn, grain, or Itay bad 
ever liccn rendered or claimed in respect of the i 
said ancient farm, but that tithes in kind liad 
been lenflered immemorially of \vo(d, lamb, 
calves, pigs, milk, fowls, and eggs, from and : 
in iTsj)ect of tins farm, and both ])reviousIy ! 
and sidisecpiently (o the inclosnre such tithes j 
in kind of wool, lainlis, tV:c., bad been rendered i 
inuncmorially in respect of the lands so in- j 
closed when any such tithes bad been pro- ; 
dnccd. Upon the case so stated, judgment; 
was given tor the defendant. | 

“ Coleridge, J., oliseia ed nothing was said 
about nniiiclosed lands by name. 'J’bat J/o//- 
casfer v. IVafscn w'as similar to the prc.«cnti 
ease, and it was determined in fact tliere that! 
it did not extend to the common. I’atteson, 
J., observed that the distinction was jiointed 
out hy Tarke, J., in Askew y. IVilkinson 3 B, & 
Ad. There the modus was for all things.” 

In addition to the full discussion of the 
present state of the Law of Tithes, on the 

" And see also Askexo v. Wilkinson, 3 B. & 
Ad. 152, and the Bishop of Carlisle v. Blair, 

1 Yo. & J. 123.” 
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points above stated, Mr. Ripley includes 
in his ap])endix, — 

“ Lord Tenterden’s Act, 2 & 3 W. 4, c. 100 ; 
the third report f)f the real property cominis- 
sioners; tlic (piestioiis relating to church pro- 
perty, submitted hy the commissioners to the 
bench <jf bishops, w'ith tlieir ans\vers; and 
then follow the judgment of Vicc-lArancelloi* 
Wigram in Solkeld v. Jofmson ; the judgment 
in the Queen’s Bench in Fellotn s y. Clay ; and 
the. ccrtiticates and reasons of the judges of the 

Court of Common Tlcas in Sulkeid v. Johnson, 

• 

NEW C)R;)K11 IN’ lUNKRUFl'CY. 

• — 

B I K M 1 X G r I A M I> I STUI C'r . 

Friday, Wth Septcmbir, 1846. 

Lord Cjiaxceli.or. 

Whereas hv a statrile made at the parlia- 
ment hohlen in the 7th & 8lh years ol the 
I'eign <if her jiresent Majesty, Queen N ictm ia, 
intituled, “ An Ar t to Amend the Law ol^ Iri- 
solvency. Bankruptcy, and Execution,’ it 
was enacted, amougsl other things, after re- 
citing that it might bo expedient that the C -ourl 
of Barjkru|)tcy sliould hold sittings in some 
mattor.s in haiikruptcy or petitions lor protec- 
tion from i.iroccss, at some place or places at 
which such court should not heretofore have 
been used to sit ; that it should he lawful tor 
the 1 . 01(1 (‘hancellor, at any time or times 
whenever it should ajipear to him under the 
circumstances of the case to ho expedient, hy 
an order or orders, to give the necessary direc- 
tions in that behalf. 

And whereas it has lieen represented to me 
that it w ill he at tended with benefit to the pub- 
lic, and it ajipears to nn*, under the circum- 
stances of tlie case, to be expedient that inat- 
ters of bankruptcy and pelilions for proteertiou 
from process, arising or to arise w’ilhin the 
Northern Divij^ion of the county of Leicester, 
or within the town or borough of Leicester, or 
wdthin the parts of Kesteven and Holland, iri 
the county of Lincoln, or within the Soiithern 
Division 'of the county of Nottingham, or 
within the town and county of the town^ of 
Nottingham, or within the Southern Division 
of the county of Derby, as such divisions are 
settled and described l)y a statute made at the 
parliament liolderi in the 2nd & 3rd years of 
the reign of his late Majesty King \\ illiam the 
Eoiirth, intituled, “ An Act to settle and (le- 
scribe the Divisions of Counties and the Limits 
of (Cities in England and 'A ales, in so far as 
respects the Election of Members to serve in 
Parliament ” should be heard and determined 
at the Tow’ll of Nottinghaui, Now I do hereby 
iirder that the C/Oiirt of Bankruptcy for the 
Birmingham District do hokl sittings, except 
as the Lord (’luincellor may otherwise direct, 
in the town of Nottingham for the opening or 
proceeding upon all commissions or fiat 
bankruptcy already issued or hereafter to be 
issued iagainst any person or persons residing 
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( within the divisionfi, towns, and places afore- 
said, and for the receiving of and proceeding 
upon all petitions for protection from process 
already presented or hereafter to be presented 
by persons residing within the divisions, towns, 
and places aforesaid, and in all matters pre- 
paratf>ry to, or arising under, or in the prose- 
cution of, such commissions, fiats, or petitions : 
Provided always, and I do hereby further order 
that in cases of joint fiats or joint petitions for 
prott?ction from process which shall be or shall 
have been issued or presented against or by 
any y)crsons', some or one of, whom shall be or 
shall liave been residents within the limits 
hereby assigned for transaeting matters in 
bankruptcy at the town of .\«ttingbam at the 
time of tlie issuing of such fiats or coinmis- 


PROCEEDINGS FOR CARRYING THE 
SMALL DEBTS ACT INTO OPERATION. 

The Lord Chancellor, it appears^ has di- 
rected Mr. Bethune to make inquiries prepa- 
ratory to putting this act into execution. The 
following is the Lord Chancellor’s letter of in- 
structions, and Mr. Bethune’s circular to the 
Clerks of the peace. 

Wimbledon, Sept, 16 . 

** Sir, — It is the intention of her Majesty’s 
government to proceed forthwith to put in e.xe- 
cution the act recently passed for the recovery 
of small debts. 

“ The first thing to be done is the division of 

. ... * “ I will 

in 


/viHi 1 do tiirtlier 

order that one of the official assignees of the 
said District (’oiirt of Birmingham do have his 
place for transacting the business appertaining 
to his office at the town of N(jttinghani, at 
which he shall transact all his husineBs in mat- 
ters of hanknij)tcy or petitions for protection 
from process by virtue of this order to he 
transa< tL*d al the town of NoUinghain. 

(’OTTINMJIIAM, C. 

TDK SOJ.lCl'J’ORS’ DIARY. 

Tiir.s work docs iiol. conic up to its promise, 
riie lists are not jieculiarly adapted for solici- 
t«)rs. Most of lliein arc the ordinary lists in 
eyeryhoily’s pocket hook. The usual legal j 
lists arc very much abridged and very inac- ^ 
curate, as shown by the following instances : — j 
i’he new judge is jilaced before two of the 
older ones and in the wrong court. IVo : 
of tile country commissioners in hankrujitcy j 
arc omitted. The Masters in Chancery j 
arc given, not according to seniority, but j 
alpliahetically ; and the name of the un- j 
qualified Master’s clerk, who never was chief : 
clerk, is jiromoled to tiiat position, and the! 
duly qualified one last appointed is not men- * 
tinned. Several of the lists are taken from the : 
Legal Almanac, williout acknowledgment;! 
amongst others, the list of country law societies • 
and perpetual commissioners. On comparing: 
the latter list in the l.egal Almanac with that 
of the Law List, several additional names wdll j 
he found. These have been invariably copied, ] 
without correcting any slight misprint.* Fifteen 
pages arc devotc(i to country hankers, whilst 
several useful professional lists arc altogether 
omitted or unduly curtailed. The index to the 
acta of last session, occupying nine pages, is a 
mere copy of the Queen’s printer’s index, and | 
comprises the miscellaneous acts. The Diary 
does not allow sufficient space for the average 
amount of business. 


1 con- 
ed by 
[insistent 

^ «... vwt. notice of 

her Majesty’s advisers. 

“ It is my wish that you should undertake to 
conduct these impiiries, for which you are well 
qualified, by your knowledge of the details of 
the act, and of the several local acts which it 
will supersede. 

‘‘ I annex the particulars of a set of districts 
with which I have been furnished ; from which, 
combined with tlic verbal instructions which 
you have received from me, you will perceive 
the principles on which I wish the division to 
be proposed. 

“ You will endeavour to ascertain from 
those jicrsons who apjiear to you most likely 
to be able to furnish correct and disinterested 
information, liow far these districts arc likely 
to prove convenient, and what alterations may 
he deemed desirable. You will he careful to 
remind those whom you consult, that this in- 
quiry is merely preliminary, and that full op- 
portunity will be given for the representations 
of all parties concerned, after the formal notice 
required by the act shall have been given in 
the Gazette, of her Majesty’s intention to take 
the matter into consideration. 

I have not thought it necessary that you 
should he furnished with more formal autho- 
rity than this letter for instituting these in- 
quiries, not doubting that you will meet with 
ready co-ojieratiou from all ]>ersons capable of 
assisting you in obtaining for her Majesty’s 
government the means of perfecting this mea- 
sure, the proper adiustment of which imports 
so highly to the common advantage. 

“ I am, vS:c., 

“COTrENHAM. 

“ J, L. D. Bethune, Esq., &c.” 

“ Gvy dir House, Whitehall, October, 1846. 

** Inclosed I send you some copies of 
a map showing the boundary of a district, 

1 which it has been proposed to place under one 
ludge for the purposes of the Small Debt 
Court Act. 

“ These districts have been formed by con- 
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sideration of the division of the country unde 
the Act for Refriatering Births, Deaths, an( 
Marriages. The district No. ( ) con 

sists of the superintendent-registrar’s districts 
which are named in the accompanying listj 
pd it is proposed that courts should be held 
in the towns named at the foot of the list. 1 
have not thought it advisable at present to 
mark on the map any subdivisions of the dis- 
trict, because these cannot be well adjusted 
until the principle of the main division into 
districts is settled ; and it is desirable to learn 
in the first instance how far that is likely to 
prove satis fiictory. The towns have been se- 
lected so as to cover the whole country with 
courts as equally as possible, having some re- 
ference alvso to those towns in which courts 
are now held under locjil acts. It is not pro- 
posed that courts should be held at the same 
intervals in all these towns ; once a week or 
oftencr will be necessary' in some, while in 
others once a fortniglit or month, or even less 
frequently, will be found sufficient. I request 
that you will take the trouble of communicat- 
ing these lists to those gentlemen of yourj 
county who, in your opinion, are most likely i 
to have considered the subject, and to intimate | 
to them that 1 shall be glad to profit by any 
.suggestions they may wish to make. These 
may be addressed either to me, or to my secre- 
tary, Eniilius Clayton, Ksq., Gwydir House, 
Whitehall, and inciorscd ‘ Small Debts Courts.’ 
After revising the lists upon such information 
as I sliidl receive in consequence of this first 
communication, I intend to send the maps, 
corrected as may then be necessary, to each 
bench of magistrates in the county, and by 
these means 1 hope to be enabled to present 
an accurate re[)ort to the Lord Chancellor for 
his consideration. 

I take leave again tt) remind you that the 
inquiry with which 1 am charged in this mat- 
ter is wholly })reliminary, and that the subject 
will come to be discussed by her Majesty in 
council, after tlie statutory month’s notice has 
been given in the Gazette, which will not be 
until after the Lord Chancellor has received 
my report, 

“ 'J’he information which I now seek is 
whether the towns selected are well chosen 
whether any others ought to be added or sub 
stituted for those in the list ; also whether any 
part of the proposed district would be more 
advantageously annexed to an adjoining dis- 
trict, or any addition taken into it. For the 
purpose of facilitating the consideration of 
these questions, I have had the situation of 
some of the chief towns in the adjacent dis- 
tricts lying near the boundary marked in the 
margin of each map. 

“ I have the honouj to be. Sir, 

“ Your obedient servant, 

‘ J. E. D. Beth UN E.” 

" I have inclosed some additional copies. of 
the Lord Chancellor’s letter of instructions to 
me.” 

[I’he list of districts throughout the country 
is too long for insertion. We may mention. 


however, that six are proposed for Middlesex, 
and two for Surrey. The latter two will com- 
prise the whole of the metropolis south of the 
Thames and its immediate neighbourhood, in- 
cluding Greenwich and Woolwich. The other 
six consist respectively of Westminster, two 
divisions of the To’vcr Ha nlets, and three 
►ther districts, formed 1 y subdividing all the 
metropolitan portion of tlie district now within 
the jurisdiction of the County Court of Middle- 
sex. The city of London is not within the 
scope of the act.] 

ji - 

INFERIOR COURTS NOT ABOLISHED. 

To the EdMr of the Legal Observer. 

• 

Sir, — I think your correspontlents have not 
paid sufficient attention to the numerous in- 
ferior courts that are not to he al)olished by the 
lew measure; thougli the idea may be tliat their 
iractice will be taken away; this, I think, 
iiestionable. 

In the reigns of Elizabeth and the Stuarts, 
the inferior courts were a good deal resorted 
to. Their action, practice, pleadings, and appeal 
were, and still are at common law, but there 
was an awkward rule, that their judginents 
should be strictly examined, and in consequence 
there were many writs of error and false judg- 
ment, and owing to this strict rule many cases 
were wrecked ; from this as one reasoU) but 
more because the superior courts administered 
better law’^s and better justice, many of the in- 
ferior courts got into disuse. 

Still it may be said, that the old inferior 
courts, many with good and experienced judges, 
will administer better laws and better justice 
than the new small debt courts with this im- 
portant advantage, that if wrong — that wrong 
can be remedied in the old inferior courts ac- 
cording to the rules of common law. 

^ S. P. 

By a ])arliamentary return recently is- 
sued, it appears that from the 10th of Nov. 
1845, to the lOth of May last, 2(5,375 writs of 
summons were issued out of the Court of 
Queen’s Bench; 12,873 from the Court of 
Common Pleas ; and 30,703 from the Court of 
Exchequer. We believe that more than one- 
half of the number of these writs were for sums 
under 20/. See the return, 32 L. O. p. 581. 

SHARP PRACTICE. 

To the Editor of the Legal Observer, 

AWARD OF VENIRE IN IS.SUES. 

Sir, — I am desirous of giving a word of 
caution to the respectable ])ortion of our pro- 
fession, on a point of practice. In making up 
and delivering an issue, it has always been my 
custom to leave the award of the venire in 
blank, and J have been informed by very many 
jthers, that they have pursued the same course. 
Judge then of my surprise to find last week, a 
summons served by one of the (I am happy to 
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LIcb'l'CRES ATP THE INCORPORATED LAW 
SOCIETY. 

The articled clerks and othere who hajre, sub- 
scrihed to the lectures at this society are Rnr 
usually numerous. The attention wnich has 
l)een excited to the necessity of a hifjher degree 
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say, comparatively few,) hfelc sheep of the 
to set asirle the iss|ie and notice of 
trial, <»ii the ground of irregularity, with costs, 

** there being no date in the award of the 
venii-e !” The summons was attended, and it 

was argiied before the learned judge, that in ^ ^ 

point of practice there was no irrcgularitv, that education than has heretofore prevaHed 

the defendant was in iuj way j)n‘judiced by the probably occasioned the increased attend* 


Want of the date, and that the summons inUxSt 
be dismissed. Ills lordship dismissed the 
Kurninons, but ord^Tcd me to pay Hd. to iny 
opponeiTi for coMts of amending issue, being of 
opinion, that there sbould J>e a date in such 
awanl of tin* vcniii'. 'I'o avoiil these sharks, J 


probably ( 

anca* The numljer of members of the society 
who exercise their right of attending, is also 
greater than formerly. 

ADMISSION or SOLICITOUS AT THE ROLLS. 
Tho Master of the Rolls has ajipointed Wed- 


neccssary. 


NOTKS OF rill-: WKEK. 


analytical digest of cases, 

KKPOUTEl) IN ALL THE COURTS. 


would siigg.'st t he insertion of a date for the : nesday, the istli Nov., at the Rolls House, 

future, tlioiigh I .‘'■(ill bclievs it perfectly uu- ' Clianccry-lane, to swear in the candidates njr 

, admission on the Roll of Solicitors for this 

VruiL. I term. 'This will allow time for the examination 

land admission in the (knnriKm l^aw Courts of 

; nearly all the cauditlates. The few whose 
' articles expire after that day, but before the 
I en<l of the term, may*he sworn in at West- 
PTUST DAY or T’KRM. — THE NEW J u DOES j penriis.-ion. 

AND COI'N.SKI.. I FURTHER TROROCi ATJON OF PARLIAMENT. 

The Riglit lion. SirThomas Wilde, the New I 'The House of Lords met on the 4th inst., 
Chief .luslici*, and now a I’rivy Councillor, ])rorogned by coinimssioii 

took his seat on the first day or 'Term, amidst . to the l‘2lh January, l)iit witiioiit the words 
a crowded coint. 'J'liis promotion is a happy “ for the (iis})atch of business.” There will, 
illustnilion of our (Vee and excellent con sti tii- . therefore, in all probability, be a further ad- 
tion. Am the liumljlest peasant may become ’ jonr.iment to the end of January or beginning 
tlie first peer of the realm, so a member of of Felnuary. 

the third hraneh of the profi ssioii may become 

a ebief of l!ie ingli.\st. Well has the present j 
chief won liis way. Rapidly as a young imin | 

ulitaiulng by his own t;ileut and exertion ri | 

large praciice as an attorney; with still in- 
creasing power, learning, and untiring energy, ?lniU of ‘AttonK}}5l. 

|ulvauc.n>{ to I'li' .no«l cuim...., position at tlie snbcUvidii.i; th^ Digest, enables 

bar, ami now <1. -Mned, we hoiie formally years, , , , r i i 

to dignify the judgment seat. eonvemently to place before our readers the 

Mr. .Tustict: i-h ie has been promoted (if it ; points decided from time to tiine under each 
may be .so termed) irom the seat of the Junior i general head of Law ainl Praetiee; and we 
Jinlj^cin tIn Conun.m l*l(■as to tlie like posi- i Series with the Law of At- 

turn in the t^neen s Hencli ; and Mr. Justice:^ , i ,, r ,, • -i , , . 

Vanglian Williams, the newjmifre, bus taken ; a”'’ ^'>'‘11 follow it with the cases relat- 

his seat in the (^)mmon lMe’’s. All the jmisne , i*^f? (^)sts; two subjects of very general 

judges, however, no matter of wliieh of the three interest and importance to our readers.] 
courts, rank according to the ilate of their ap- 1 

pointmonis to the bench. I articled clerk. 

The new QiieciT.s Serjeants and Counsel, Commvnrnnont uf .serricr vmler discretion 
whosi; promotion we amionneed in the vacation, </bT// hy 6 ” Viet. c. 7.'b .s'- 1). — Where the 

were called and took iheir seats within tlie bar attorney filmg the aflidavit under G & 7 Viet, 
of the several courts at Westminsier, viz., Mr. e. 73, s. 8, had omitted to state therein that he 
Serjeant 'TalfouiMl and Mr. Serjeant Manning, as had been duly ailinilted an attorney, as ex- 
Queen's Serjeants; Mr. Paeon, Mr. Walpole, pressly re(|uired by that aet. The court, after 
and 

Humphrey, the l ’o 
scl, and Mr. Serjer 


Mr. Holt, of the Chanecry bar; and Mr. the lap.se of six months, allowed a supplemental 
iphrcy, the Conveyancer, as Queen’s Coun- ' affidavit to that effect to be filed; and the ser- 


Merjeant Murjihy and Mr. Serjeant ' vice of the articled clerk to be computed from 

I the date of the articles, under the discretionary 
power given hy the nth section. Exparte /lo- 
bert Bruce Fraser, 32 L. O. 27S. 


IJylca having patents of precedence, 

MIDDLE TEMPLE LECTURES. 

The lectures on jurisprudence and civil law 


at the Middle 'IVmplc, we understand, will 
coiiiinent^e on Mondar the Oih November, at a 
qiittrtflr past 7 o’clocK in the evening, in the 
Midflle'lVrnple Mall. The lectures Are to be 
open to students of all the Inns of Court, upon 
application to the under* treafeurer. 


AUDIENCE. 

Bat'risfer. — Exclusire Amlience at Sessions, 
— 'The court refused to grant a rule for a cerfi- 
orari \ii order to bring up an order made by 
justices at quarter Aessions, that exclusive au- 
dience should granted to barristers there at 
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all times when four barristers w'ere present. 
The Queen v. The Justices of Denbighshire^ 32 
L. O. 323. 

DILL OF COSTS. 

Name of court in which business done , — 
Under stat. 2 Geo. 2, c. 23, s. 23, an attorney’s 
bill for work and disbursements in a suit, must 
specify the court in which the suit was. Lewis 
V. VrimrosCy 6 Q. 13. 265. 

CERTIFICATE. 

Costs. — AVhere the solicitor whose name ap- 
peared to the bill on behalf of the plaintiff, had 
not taken out his cintificate, the court upon 
motion to take the bill off the file for irregu- 
larity, ’'ordered the name of another solicitor to 
be substituted, and gave special directions for 
ensuring accuracy, and bond fides, — ordering the 
plaintiff’ and the jiarty whose name had been 
used as solicitor to the bill, to ])ay the costs of | 
the application. Richardson v. Moore, 32 1 
L. O. 516. 

CLERK TO MAGISTRATES. 

In an aj)plication at petty sessions for an j 
order in bastardy, an attorney acted as clerk to 
the magistrates, and as attorney to the person 
against whom the order was ai)i)lied for. The 
case was adjourned, on the second hearing an 
order was made, but the witnesses were not re- 
sworn on this occasion. The attorney gave 
notice of appeal, and took the objection in the 
grounds of appeal, that there was no re-swear- 
ing of the witnesses. The order was abandoned, 
and after payment of reasonable costs a second 
order was applied for, when the same attorney I 
objected to the jurisdiction of the magistrates I 
to make a second order, the former one being | 
still in existence. The court granted a rule 
nisi, calling upon the attorney to show cause 
why he should not answer the matters in the 

affidavit. In the matter of , 32 L. O. 

302. 

LIEN. 

1. Title deeds. — The mortgagee of lands 
handed over the deeds to his attorney. I’he 
mortgagor j>aid the j)rincipal and interest, and 
the lands were reconveyed to him. 

Held, that the attorney could not retain the j 
deeds against him, as a security for th ex- 
penses of the transaction due from the mort- 
gagee to the attorney : 

And that the mortgagor having, under pro- 
test, paid such e.\'penses to the attorney in order 
to get the deeds back, might maintain assump- 
sit for money had and received against the at- 
torney for money so paid ; 

And that the attorney was a principal in I he 
transaction, and could not allege that the ac- 
tion should have been brought against the 
mortgagee. Wakefield v. Newbon, 6 Q. B. 
276- 

Cnses cited in ibejudgTnent : Hollis r. Claridge, 

4 ThuaI. 807 ; Skente Beale, 11 A ■& B- 
983, 991 i Farker v. Great . VV.eatenv ItaiUvuy 
Company, 7 M. & G. 253, 292; Smith v.Sleap, 
12M. &C \V.5B5; Aahmole v. Waiiiwri^ht, 2 


Q. U. 837 ; BamfurJ v. Shut tie worth, 11 A. 

& E. 92d. 

2. Certificated conveyancer, — A certificated 
conveyancer has no lien on deeds, &c. delivered 
to him for work done “ with and in respect of'* 
them. 

Semble, per Alderson, 13., otherwise if the 
work is done upon them. Steadinan v. Hockley, 
32 L O. 590. 

3. Arbitration, — Bankruptcy, — A cause and 
all matters in difference between A, and B,, 

, were referred, C. consenting to be made a party 
I to the reference. I'he arbitrator directed a 
i verdict to be entered for B,, but directed that 
I C. should pay to ^1, 6'2l, 10,?., and costs of the 
' reference and award. A. having become b.'ink- 
rupt, C. declined to pay without authority from 
A.*s assignee : Held, tliat A.'s attorney, who 
had a lien upon the award for liis costs, was 
not entitled to an order upon C, under the 
I & 2 Viet. c. 110, s. IS. liolcro/t v. Manby, 

7 M. ^ G. 843. 

NEGLIGENCE. 

An attorney being em])loyed to conduct a 
prosecution, gave an undertaking that he would 
not charge full foes, but that lie would only 
charge the money actually e.xpeiidt'd in con- 
ducting the business. In consequence of the 
negligent conduct of the attorney the indict- 
ment failed. 

Held, that he could not, under such circum- 
stances, recover back the money so expended. 
Lends y, Samuel, 32 L. O, 471. 

PRIVILEGE. 

1. Plea in abatement . — I'hc rr.lc, that a privi- 
leged person loses his privilege if sued with an 
unprivileged person, is not affected by the 2 W. 
4, c. 39. 

A. and J3., both being attorneys of B. 11., B. 

I being also an attorney of C, I*., were sued in 
; the latter court. 

j Held, that A. could not insist upon his pri- 
I vilege of being sut'd in B. 11. liastrick v. 
i Beskwith, 7 M- & G. 905 
I 2. Attorney of two courts. — A defendant who 
‘ is an attorney of two of the sujierior courts may 
! be sued in either, at the option of the jilaintiff. 
Watford \, Fleetwood, 14 M. & AV. 4 49. 

See Rasirick v. Beck worth, 14 Law J., C.P. 
(N. S.) 1. 

RETAINER. 

In an action by A. and B., who were attor- 
neys, against surveyors of Id gh ways of a parish, 
for business done in procuring an order of 
magistrates to divert highways in the parish, 
and on an appeal against that order, it a]>pcared 
that A. and B., in their bill, charged for draw- 
ing a resolution of a )iarish meeting held before 
the order was applied for, which resolution 
stated, that the order was to be applied for “ at 
the instance and at the ex})ense of the B. & G. 
Railway Company Held, that A. and B. 
must be considered to have undertaken the 
busiuess on those terms* unless there was an 
express employment of them by the defendants, 
and on their credit, of whicli there ought to be 
direct proof. Spurrier v. Allen, 2 C. & K. 210 
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TAXATION. 

1 . Jurisdiction of common law courts. — 
" Person iiahle'" under G 7 Viet, c. 73, 39. 
•Semhle, that under the Attorneys and So- 
licitors Art, (G & 7 Viet. c. 7:h «. 37,) all the 
common law courts therein mentioned have a 
common jurisdiction to refer for taxation an at- 
torney’s bill for Ijusiiicss done in any of them. 

^yhc^; a surveyor of lii';h\vays within a 
pwish employ(M] an attorney to conduct an in- 
dictment for an obstruction ^of one of the higli- 
ways, and to transact other business, and paid 
lUB bill out of the monies rnised by the hij^li- 
way-rate : Ihld^ that the rat(Vf»ayers wore not 
persoUvS ‘Miableto pay." witlyu the meaning of 
the statute G & 7 Viet. c. 73, s. and couhl ! 
not, thevetore, a])ply for a rehu-enee cd' the bill 
to taxatijin. linrher, in rc, 14 M. VV. 720. 

CW cited in the |„ l i Law 

J., N. S., Cliniic. 100. 

2. Costs nut of y/e.' AW.- An attorney on 

neinfr retaiiiisl to br)n';jin action, ^ave the fol- 
lowin^r undc‘rl:ikino :--.“ Should the dama^rcs 
or costs not he recoverable in this action, under 
tiiTuinstant'es, ] shall churufe yon costs out of j 
purse only." 'I’he jdaintirt' obtained a verdict, 
with Goo/. damfi;ires, for wliicii sum and costs, I 
judirment was entered U]». 'riie defendant took I 
the benefit of the Insolvent Act, and the divi- i 
dend on his CKiale awj.rded to the plaintiff, was } 
272/. odd. 'file Master, on taxation, allowed ! 
the. attorney costs out of pocket only, but rc- 1 
ferred the mailer to a jn(l^'‘e, who directed the 
taxation of costs out oi' pocket only. A second 
suinrnons was taken out bi'fore tlic same jndjLje to 
review tlie tavafiori, and dismissed : JJetd, first, 
thiit the party was not [irecluded from apjieal- 
Jnff to the court ; and seeondlv, that the tax- 
ation was incorn'ct: that the attorney only 
meant to j^narantee the {goodness of the suit, 
not the solvency of the defeiidant. Strcdtoji, 
m rc, I). L. 2rs. I 

3. Hirffurai/. — Sitrrrynr . — 'Wliere an attorney ! 
IS letained by a surveyor actiui^r under the! 
liighway Act, the parties who contribute to a i 
rale out of which the attorney’s lull is paid, are 
not “ fierson.s liable to jiay tlie hill so as to 
enable them to apply for it.s ta.vation, under the 
6 tV 7 Viet. c. 73. Barber, in rc, 3 D. & L. 
244 . 

Case citod in tlio judgnuint ; In re Curew, Rolls 
Ct., Dec. 12, m il. 

UNDKIITAKINC. 

H hen summarily linblc , — An attorney may, 
upen niotiou, be ordered to pay money jiursu- 
ant to his undertaking, and to pay the costs of 
the application, though three years liave elapsed 
aince the money became due. In re Robert 
Swan, pent,, one, ^-c., 32 L. O. 229. 

UNUUAMFllilU I’RACTITIONKR. 

Indsctmmt,^Misdaneanor under 6 iJJ* 7 Vtct. 
c* 73 j® t»n indictable offence under the 
^ ^ 7 Viet, c. 73* 8. 2^ to practise as an attor 
ney without being duly qualified. 

In a matter of public concern wdiere an act 
of parluuneiit says that a particular act shall 


not be done, a disobedience to that act is itself 
an indictable offence. 

Where in the same clause in an act of par- 
liament there is a general prohibition declared, 
and some particulir penalty is inflicted, then 
the proceeding for a violation of the prohibition 
must be according to the specific remedy 
pointed out ; but where the prohibition is in 
general terms, a violation of the jirohibition is 
an indictable oflence, although a particular 
penalty maybe given in a subsequent clause in 
the same statute. The Queen v. Buchanan, 32 
L. O. 155. 


RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

REPORTED MY MAUIIISTERS OF THE SEVERAL 
CofiRTS. 

3L0ib Cbaurcllar. 

In re Pindtr. Nov. 4, 1S4G. 

TAXATION OF ATTORNEY’S UNSIGNED BILL 
A MONTH AFTER DELIVERY. 

The Lord Chancellor in this case, (of which 
we shall give a full report hereafter,) on ap- 
peal from tlic Master of the Rolls, said, that 
the () & 7 Viet. c. 73, reejuired that a solicitor’s 
bill should be signed, or equivalent to it, before 
hc could sue. I’his was for the protection of 
the client, in order that he might have timely 
and distinct notice of the demand; but did not 
restrict the taxing solicitors’ hills to such only 
as were prepared in that form. The 0 ])iniw.,, 
therefore, of the Master of the Rolls, which 
was also consistent with the practice, was cor- 
rect, namely, that a client might have a solici- 
tor’s hill taxed which had been delivered to 
him, although not signed by such solicitor. 

The ])oint raised, that the taxation was after 
the month from delivery of the bill, made no 
difference in the case : the only distinction 
drawn by the statute being, that within the 
month the court had no discretion in the 
matter, but after that time might grant the 
order to tax, with such restrictions as it should 
think necessary. 

lJuc-Cljancrnor of 

Russell V. Nicholls. — Michaelmas Term, 1846. 

MARRIAGE OF INFANT WARD. — SETTLE- 
MENT. 

The <^urt will direct a settlement on the ap- 
plication of the mother of an infant ward, 
who has married without a settlement being 
extended, although the mother may have con- 
sented to the marriage, and an assignment 
may have been made by the ward and her 
husband ajter the marriage to a third party. 

In this case a petition was presented by the 
mother of an infant who was entitled under her 
grandfather’s will to certain property on her at- 
temmg the age of 21, and who had married 
shortly after she had attained the age of 17 , 
praying for the discharge of a stop order that had 
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been obtained by a Mr. 'Arden, to whom the 
daughter and her husband had after the mar- 
riage assigned the daughter’s instalment, and 
for a settlement. 

Mr. Stuart and Mr. Hallett for the peti- 
tioner. 

Mr. Toller, for the respondents, contended 
that, as the interest of the daughter was only 
contingent, she could not have been made a 
ward of Chancery, and that as the mother was 
only in the position of a stranger she had no 
right to present the petition. Besides which 
she had consented to the marriage. 

The Vice-Chancellor said, whether the pro- 
perty of an infant were vested or contingent, 
she might in either case he made a ward of 
court, "and the court would take care of her 
property. It appeared that the young lady 
married shortly after she had attained the age 
of 17, and whether the Miolher had consented 
to the marriage or not was immaterial : she had 
a perfect right to present a jietitioii for a settle- 
ment, and this she had done. In 1844, Mr. 
Arden by indenture took a life interest by as- 
signment from this young lady, and in that 
assignment there was a reference to the proceed- 
ings in the cause, so that he might have ascer- 
tained the young lady’s jiosition. He then ob- 
tained an order on a petition by himself, that 
no part of the fund should he paid over with-| 
out notice to him. I’his was a more extensive i 
order than he was entitled to, and must be dis 
charged with costs, and as there was nothing 
special in the case, there should also be the 
usual order for a refereuce to the master to as- 
certain whether a marriage had taken place 
and to ap[)rove of a proper settlement. 

caucfii’ji 28 riicb. 

(Before the Four Judges.) 
ha Forest v. Wall, Michaelmas Teim, 1846 

PLEADING. — IlEl’LICATION. — DE INJURIA, 

In an ac^on on several bills of exchange 
against the defendant as occupier, the de- 
fendant pleaded^ that they were accommo- 
dation bills, and that the plaintiff was an 
holder without value. Replication de in- 
juria. After issue joined the defendant 
struck out the similiter and demurred to 
the replication j the demurrer was after- 
wards struck out by a judge at cham^ 
hers as frivolous,^ the case went down to 
trial, and a verdict found for the plaintiff. 
On application to set aside the order of the 
learned judge and all subsequent proceed- 
ings, on the ground that the replication was 
had; the court held that the replication 
was good, and that they would not interfere 
with the discretion exercised by the judge at 
chambers. 

This was an action on several bills of ex- 
ebange accepted^by the defendant, who pleaded 
that, the bills were accepted for the accommo- 
dation of one Clifton, and that the pllcintiff was 
a holder of the bills without any value what- 
ever.. To this plea the plaintiff replied de in- 


Ijuna, Ine issue was made up and notice 
trial was given. The similiter was afterwards 
struck out, aud the plaintiff demurred to the 
replication as not being applicable under the 
circumstances. The case came before the 
Chief Baron at chambers, when he made an 
order to strike out the demurrer as frivolous. 
The case afterwards went down to trial, and a 
verdict wiis found for the plaintiff. 

Mr. Boville now moved to set aside the order 
made by the Chief Baron and all the subse- 
quent proceedings,bn the ground, that the re- 
plication de injuria was bad on demurrer, and 
that the demurrer ought to have been allowed. 
He relied on the case of Purchell v. Suiter, 
for the purpose ot* showing that the rej)licatioii 
was bad, the rule then being bud down that de 
injuria only applies to matter of excuse or jus- 
tification, and not to matter of excuse. 

Lord Denman, C. J. It seems to me this is 
a goo(i rejilication, and I think we ought not 
to interfere with the discretion which has been 
exercised by the learned Chief Baron. 

Coleridge, JVighfman, and Frle, J.s, con- 
curred. 

Rule refused. 

The Queen v. The Justices of Radnor, 
Trinity Term, 1846. 

MANDAMUS. — COSTS OF MAINTENANCE UN- 
DER TllK 9 UKO. 4, C. 40. 

On the \?>th of November, 1843, an order was 
made by two justices of the county of Rad-' 
nor, under the 9 Geo. 4, c. 40, for the re- 
moval of an insane pauper to an asylum in 
Shrewsbury. On the 30^/^ of November an 
order was made by the same justices, ad- 
judging the pauper to be settled in II., and 
directed that parish to pay 10a*. a week for 
the support of the pauper in the asylum^ 
H. appealed against this order, and the 
sessions for the county of Radnor, on the 
l\th of April, 1844, confirmed the order, 
subject to a case which came on for argu- 
ment on the 3lst of January last, when this 
court quashed the order cjf sessions. 

The court refused a mandamus to compel the 
justices of the county of Radnor to make 
an order on the county treasurer to repay 
the parish of H, the money they had ex- 
pended in support of the pauper in the 
asylum from April, 1844, to January, 1846. 

By an order of two justices, dated the 30th 
November, 1843, the settlement of J. P. Wood, 
an insane pauper, was adjudged to be in the 
parish of Heyop, in the county of Radnor, and 
the overseers of that parish were directed to 
make certain weekly payments to the keeper of 
an asylum for the reception of insane persons 
at Shrewsbury, in the county of Salo^ On 
appeal the sessions confirmed the order, subject 
to a special case. The case was set clown in 
the Grown Papery and came on to be heard at 

1 Q. B. R. 197,. 209. 
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tlie hittinffsi after last Hilar)' Term, when the 
court quatdied the order of scssiinis, on the 
ground thnr the order ought to liavc hoen-madc 
hy two justices of the county in wdiich such 
asylum was sif uate. 

In l‘/risi(T 'JVriu last a rule wi.« was obtained 
calling upon the justices of Radnor to show 
cause why a writ of maTidaimis sliouM not is- 
8 uy, .c( unman ding them to ])ay or order tfi he 
paid to the churchwardens and overseers of the | 
parish of Heyop, out of the^’ounty rates of the 
Slid county, the sum of 5f)/. lO.v., being tiie 
Bum paid l»y the said parish for the inainte- 
naiice, medicine, and cjire of.tiie said insane 
pauper between the HOtli of ^'oveniher, Ijsl h 
and tlic Hist of January, ISHi. 

Mr. /*/. V. ll'iifiams showed cause. 'Flic 
order of justices was made under the P (ie«». 4, 
c, 40, s. HS, wliich enables justices to iiupiirc 
into tlu* settlement of iiisaiu* panj»ers, and to 
remove them to a ])uhlie hospital or a private 
asylum, and if the settlement can he ascer- 
tained, the parish where sue h pauper is settled 
is to he liable for the inaintonaTJce of the pauper 
whilst in such hosj)ital ; hut if tijc settlement 
of the lunaiic cannot be ascertained, then by the 
41st s(>clion the jnsUces are enabled to iiiako 
an order on the treasurer of the county within ' 
which sinrh insane pauper may he found, out 
of the county rates for the maintoTtance * such 
pauper in the h.ospital or licensed house. I his 
rule has heeu obtained on the assumption that 
the legislature has made the county funds 
primarily liable for tl:e support (»f insane 
paupers, wherciiH the liuhility of the county 
only attaches where their tilace of seltlcmcnt 
cannot be aHCertaiueil ; for when such settle-; 
inent is discovered the parish is made liable for : 
e.\peii.ses incurred while the pauper i.s living in . 
an asylum. | 

M»*. Pashlry, contrlk. 'I’lic cases on this .snh- j 
jeet go to slnnv that the statute 9 tleo. 4, c. 40, 
throws the ])rimarv liahiliiy of snj>j>orting in- 
sane paiipiTs on the cjuinty fund : Rf'f/hiff v. ^ 
The Jus/ices of Rftjina v. Dnrtnn}' 

Money, therefore, has been paid hy this j)ari'jh 
in ease of the county fund, which they are cn- ' 
tilled t(» havi* refunded by some nieaiis, atul 
the remedy by .‘leliou not being available in 
such case, the court will grant a mandamus. 
Money paid under a veful authority may be re- 
coveretl back, lA'idon v. Hooper and th“ 
parish ollieers Meyop having paiil a sum of 
in mey niuler au order of justices nhich they 
could not disregard, hut which was afterwards 
quashed by this court, are in the same situation 
as it no such t)rder had ever been made. The 
case in principle is much the same as the 
liability of a jjarish to pay for surgical aid and 
atUmdauce afforded to casual ]>oor, altlnniiih 
such nttondance was not given at the retjucst 
of the parisli. 

Lord Denman, (\ J. I think this rule must 
he discharged. Ai\ analogy has been drawn 
from the liability of a parish to pay for surgical 

* 2 Q. B. R. tm, ^ 12 A. & E,rs. 

« Cooper, 419. 


aid afforded to casual poor; but there is nd, 
authority for sajdug, that iti case bf bon-pay- 
merit the party might corns to this Court fbr a 
inandaintis to compel the parish to pay. 

I Mr. Justice Pnttason, Argue the case as 
you will, it corn 's to this : — the 1 1 st section (h- 
, reels that the m )n;\v can only he paid 
' an order of two jnstic.'^s, an l they have failed 
to make such an ord^r. 1 do not see. how w'e 
call grant a m ludaiuus to supfdy that defect. 
We cannot anticipate that the justices would 
omit to di» th “ir duty. 

Mr. Justice }yillinms. Wc ought to have 
some authority to satisfy the court that the 
justices of Radnor have power to make, an 
I order to pay a sum ol money out of the Qpnnty 
I fund, 'riie parish officers of lleyop seem to 
isay, that hccanst* they hive paid a sum nf 
i money which tli. y tlisuk they ought not to 
have paid, this court u^li grant a mandamus to 
I compid the rej'k-ivmeTit of such money; hiit I 
' d.) not think that any aut iiority ha.s been shown 
I for such an ajiplication. 

Rule discharged. 

€luffn’i^ Briifl) pr.arlirr (Caiirt. 

Bnshdl V. tilaek. Michad.iuas 'lerm, Nov. 2, 
lS4fj. 

; c.v. non. — i*eiikm ptohv under- 

TVKrxu. 

Wkere a rah for judf/manf as in case of a 
nonsuit^ foul been (iischarged on a pvremp- 
lory tinder/ (tkiny 1o try within a certain 
time, am/ /.hr trial took place after the ea> 
piration of the time, bat bifore the court 
emihl be mored fo' a rate for judyment for 
the default, the court yraiiled a rule in the 
atternatire for judyment as in case of a 
nonsuit, orj’or setliuy aside the trial. 

R. 11, Woofryrh moved for a rule absolute 
for judgment as in ease of a nonsuit, the de- 
fendant not having proceeded to tryil pursuant 
to his peremptory undertaking. 'Fhe under- 
taking had been to try within two months, 
wliich ex|>ired on the Tith August. Notice of 
trial li.ad lieen giv.'ii for the lOih August, on 
which day tlio defendant attended with wit- 
nesses, hut the j)l lirititV diil not appear. A 
fresh notice of trial having been served on tlie 
1 1th August for a day stih.snpie:it to the expi- 
ration of the two month the defendant re- 
' fused to apjiea’-, and a verdict jvissed ft)r the 
’ plaintiff' for <>/. The writ of trial ))eing return- 
I able before the jiresent term, the defendant ap- 
; plied to a judge at chambers and obtained an 
j order for staying ])n)ceedings in the action un- 
; I'd the present apjffication should have been 
i made to the court. It was now urged that the 
I plaintiff ’s default was complete on the 10th 
! Augn-st, and could not he purged hy the sub- 
j siMpient trial. Reference was made to Lumley 
i V. Dtthoury, 14 Mee. & W. 295’, and Royers v. 
\Vanderconi, 15 L. J., N. S. 313; and it was 
I submitted that the defendant was entitled to a 
irule. absolute. 

j Patteson, J doubted whether the trial, al- 
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though subsequent to the appointed period, MiJerspn, B* In the nttion of debt the 
could be considered' a nullity, and suggested plaintiif sues not only for the debt, but also for 
that it would be the safer course to take the its detention, the result of which is damaj^es. 
rule in the alternative, either for judgment as Then the term cause of action” includes 
in case of a nonsuit, or to S 2 t aside the trial. everything that the plaintiff goes for. 

Rule accordingly. Rule refused. 

Cirticitner. Court of Ktbkto. 

TWVfen and another v. Barrington. Michael. Humphreys. August I, IMS. 

mas Term, Nov. 3rd, 1846. assionbb. — bidding at sale oV bank* 


PLEA OF PAY.M ENT.-— DAMAGES. — DEBT. 


rupt’s effects. 


7>) debt for work and labour, d’C-> the defend- 
ant pleaded that he paid to the plaintiff 
diners swns in satisfaction and discharge 
of the “ causes of action *’ in the declara- 
tion mentioned- Held, that the term 
** causes of action^' meant both debt and 
damages, and that a judgment signed for 
the latter was irregular. 

Tins was an action (rf debt for work and 
labour, money paid, and money due on an ac- 
count stated. The defendant pleaded, “ that 
after tlie accruing of the causes of action in the 
declaration mentioned, and before the com- ^ 
niencenient ol the suit, he paid to the plaintiff | 
and the i)laintiff accepted and received divers 
sums of money amounting to the sum of 
10,000/. in full satisfaction and discharge oi 
the causes of action in the declaration men- 
tioned,” The plaintiff signed judgment for 
the damages unanswered by the plea. A sum- 
mons was taken out lo set aside the judgment, 
with costs, an Platt, B. made an order 
accordingly. 

dlvr/stoue moved for a rule to show cause 
why the order of Plotl, 13., should not be re- 
scinded. The point was before the court in 
the case of Loice v. Steele, L. O. auie, p. 375, 
Jj. J. vol 15, p. 244. The only difference is, 
that there it was a [dea of j’ayrnent into court. 
'iTie judge fit chambers ruled that the present 
case was ilislinguishahie, inasmuch as in Lowe 
V. Sitv'e liie plea j«oiiiied to the dtbt alone. 
The question then was as to the meaning of th 
term “ causes of action.” In debt the cause 
of action is the sum demanded ; the damages 
are merely cfdlatcral, and in iimsi cases nomi- 
nal, to enable the plaintiff to obtain costs, as j 
the statute of Gloucester, (3 Ed. 1, c. 1, only 
gives costs wliere a jdaintiff recovers darmiges. 
'J’he ancient tonus of w-rits show, that in llie 
action of debt the “ cause of action ” is tlie 


Where an assign^, without leave, bids at the 
sale by auction of the baukrupPs property g 
although for the purpose of raising the 
biddings merely, the court will direct a re-- 
sale, ordering* such assignee to make good 
the difference, if any, between the results of 
the two sales. 

This was the petition of a creditor of the 
bankrupt, for the purpose of obtaining the 
order of the court that the assignee, who had 
bought in part of the bankrupt's property at a 
sale by auction, might he held to his bargain. 
The bankrupt was the proprietor of an hotel 
in the Haymarkct, which w'as held subject to 
a mortgage. The hotel had been advertised 
for sale by public auction, and at this the 
hidriings had been offered uj) to OOO/. ; one of 
ihe assignees (the respondent) hade 650/. A 
protest W'as entered by the mortgagee against 
the right of the assignee to bid at all, without 
I leave of the court. The assignee ultimately 
[bade 670/., for wdiich sum the hotel was 
knocked down to him. 

Mr. Shapfer, for the petitioner, cited exparte 
Lewis, 1 Glyri. & J. 67. 

Mr. Forster, for the mortgagee, cited exparte 
Cuddon, 3 Mont. I). & De G. 302. 

Mr. Swans ton and Mr. Rogers for the re- 
spondent, (the assignee.) The bidding had 
been bondjide for the benefit of the estate. 

I’lie Chief Judge impdred w’hcther the re- 
spondent w^ished for a resale. 

'J'he counsel staled that he did. 

The Chit f Judge, — 'J’lien let the property be 
resold, and let the assignee make good such 
^ los.s, if any, as may be occasioned by the re- 
sale. 

CHANCERY CAUSE LISTS. 

J\/iclnielm(iii Term, iU4(). 


debt alone. Before the unifonnitv of Ib’ocess: 


Act, a plaintiff who commenced h\s actitin by 
original was bound to slate the “ cause of 
action ” in the WTit, and on referring to the 
forms of writs collected in Stephen on Eleading, 
2nd ed., it will be found that the writ of debt 
contains no mention of damages. Besides, if 
the damages w ere a pari of the “ cause of 
action” in debt, the plea of nunqnam indebi- 
would be bad, inasmuch as it only an- 
sw'crs the debt, 

Parke, 13. In this case there ought lo be no 
rule. The term “ cause * of . aefioii ” means 
both debt and damages. 


fJlorlr (ffOanfcIlor, 
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a dtt/ I 

S. O. HIhcV 
S. O. Joiinson 
J^ord 

(liirinicbael 

llnwkas 

llnming 

Trail 

Abated Youdo 

Wri^iitaon 

Luwri'nco 

GoniporCz 

5 Morris 
liorainau 
Tiiomus 
boiuls 
Conpur 
SnlLfld 
iSootli 
TorbfS 
Auiirou's 
Stork oil 
Walts 
Wulford 
M orison 
Kyro 
1)avia 
Annloy 
Colomkiiio 
Alartiiaium 
Duke of liCcds 

Attornoy-Cjou. 

Vreikdor^^asi 


Masters War- j 

1 

dens, &e. of the 

i appeal 

City of Jirietol. 

1 

ChavtoT do. 


Reynolds fur. dirs. by ord. 

Wi'ghtwick appeal 

Carmichael 

do. 

Howell 

do. 

Swirinerton 

do. 

Bull 

do. 

Jones 

do. 

Maenuioy 

do. 

Bowie cause by order 

Gonpertz 3 causes appeal 

Howes V . . 

1 

Abbey J “I’l’"'" 

Blackifiaii do. 

Slyinifn do. 

J*iichor do. 

Johnson on 

. read. 

f !reswickii appeal 

i 

Leemiiig do. 


Lockwood do. 


Dawsju 4 causes, do. 

Hyde 

ajipoal 

Adiri 

do. 

Morison 

do. 

Green 

do. 

Chunter 

do. 

Cotton 

Jo, 

Cliicliestor 

do. 

Bnrcliell 

do. 

Eiu l Amherst 

do. 

Mayor, Ckc., of Newcastle- 


U|)Oii'ryuu appeal 
Lushingtuii do. 


Vtrr^in’liAnrrUor of icnalaitb. 

pli<:as, iiF.Miiiini' ns, (’aosf.s, and furtiieii Di- 
li K(,t ions. 

S. O., Mimm’o r. Mitclit’ll, ‘2 (loins. 

Hotloii n. Simpson, doiu. pt. livl. 

Kinglnun v. Leo, driii. 

]Liid(vin i\ Duiiu'r, dnm. 

FindiMi 1'. SlcphiMis, doiu. 

'J'lio (’»»inpaiiv oi" I’roprietors of tbe Grand Junc- 
tion ('iiOiit r. n linos. 

Jlowcr V, Srotl, rolig, 

AVnllior V, by order. 

)*arli<T V. l)»»v* 

Dillo V. (iouile. 

Johnson r, Forrostor, fur. dir.s, 

Terry r. Windier. 

Simpson tj. Holt, fur.dirs. and costs, 

(iiirrod r. Moor. 

Snuihi r. nick ford, 'i causes. 

Peacock r. Koriiot. 

Morrison r, Watkins. 

Wright lu iSarniMvell, exons, and fur. dirs. 
CiroHiiwav V. iUichaiiua. 

Walton r. IMorritt. 

Dobson i\ Lylo, fur. dirs. &. costs. 

Ihirker r. Ilawkos, exons. 

Davi.son r. Hagley. 

Gilfiird r, W ilhingtoii. 

Daniel r. Hill. 

Insohi V, Feailiprslonhaugh. 

Lauti n. Durant, exons, and fur. dirs, 

Pocock V, Johnson. 

Cope r. Lewis. 

Evans «. Himler. 

Atiorney-Geii. v. Trevelyan. 


Stert V. Cooke. 

Hodgkinson n. Barrow, fur, dirs. and costs. 

Col bourn v» Coling, 

Hickson v. Smith, at defi.’s request. 

Palmer u. Pattison fur. dirs. and costs, 

Lee V. Kyle. fur. dirs. and costs. 

Minterv. Wraith, fur. dirs. and cause. 

Hemming r. Spiers, exons. 

Chambers v. VVaters, exons. 

Smith t’. llobinson. 

Foster v. Vernon, fur. dirs. and costs. 

Vale V. Sherwood, 7 causes, ditto. 

HuRenden v. Wood, exons. 

Branscoinb u. Bransconib, fur. dirs. and costs, 
f Stammers v. Halliby, S causes, fur. dirs. 

( Ditto V. Battye, by onler. 

Gray w. Gray, .S causes, fur. dirs. 

Dorville V. VVoltf, fur.dirs. and costs. 

Hichards w. Patterson, fur. dirs. and costs. 

Ad lain V. Barham, 2 causes. 

Beatson v. Beatson. 

Woodman p. Madgen, fur.dirs. and costs. 
Atforney-Geri. v. IVarson, exons, and fur. dirs. 
Dawson r. (^’happen,* fur. dirs. and costs. 

Wait V. Horton ditto 

Montague v, (^itor, fur. dirs. and cause.''] 

Groom v. Stiiiton, 4 causers. 

Corbett V. Liinbrick, fur. dirs. and costs, 

Baxter t*. Abbott, fur. dirs. and costs. 

Do Beauvoir v. De Beauvoir, fur, dirs. and costs, 
Beale v. Warder, rehearing. 

Turner v. Simcock, fur. dirs. and costs. 

Booth V. Liglitfoor, fur. dirs. and costs. 

Ludlow V, (luilloband, fur. dirs. and costs* 
Howell V. Su(‘r. 

Af, Term, AUoru(‘v-Gen. r. East India Company, 
Roberts r. Cardell, exons 
Warwick r. Rich irdson, exons, and fur. dirs, 
Morgan r. Kingdoii, fur.dirs. and costs, 

Lewis V. Hinton, fur. dirs. and costs. 

Wilson r, W'^illiiiins. 

Robot ham c. Amjihlett, exon?, 

I'oole r. 'rroughloa. 

FJlison V. Chirk. 

Bailitr, ^c. of Bridgnorth v. Ccliins, fur. dirs. 
and costs. 

G aches v. AVarner, 2 causes. 

Fnint V. Deffell, cause and petn. 
iiircli V. Joy. fur. dirs. uud costs, 

Tiiiti’ r. Piiillips. 

Biitori t». Frcwlieehi, 

Atkinson v. Glovc?r. 

Mayor, Her. of Rochester v. Lee. 

Day V. Slade. 

penny father r. Penny father, 2 causes. 

Radciift’t; r. lloailett. 

Lufkins r. Imfkins, fur. dirs. and costs. 

Hollis V. Jiryant, 2 causes. 

Nighlingalc (■>. Goulbourn, fur.dirs. &. costs. 
Williams c, Jones ditto. 

Howard r. Kirk. 

Reddish v. Howard, 2 causes* 

GInscott Long. 

Green r. Bailey. 

Atkins c. Hatton, fur. dirs. 

Srraker r. Wilson, 

White V. Briggs, exons. 3 sets/and fur. diis* 
Bradle}' c, 'I'eale. 

Smith r. Smith, 2 causes, 
i’arkin 'I’avlor. 

W’arde r. Hill, 

Dainer v. Portarlington, 2 causes. 

Greenhnm r. Greouiiani, fur, dirs and costs. 
Bv*llringer r. Blagrave. 

Burrow c. Jlardey, fur, dirs. and costs. 
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Finch V, Seoher. 

Croininetin v» jiuarl of BelAist* 

Cbolraondeley v. Cbolmoncloi^y, fur. diou «Dd 
cosis. 

Cotg:reaT^ «, Co^reAye. 

Middleton v. Elliot, fur. dirs. & coai(s« 

Hemming v, Pingwall. 

Booker v. Clarke, fur. dirs. and ooaU« 
liaiinister v. Ellis., 

Hyde V. Neate. exons. 

Hall V. Hugonin, fur. dirs. andnosta. 

Milne v, Loe ditto. 

Bowiiass V, Abbott, exons. 

Murtiiidule v. Hayton. 

Langston v. Cozens, fur. dirs. and costs. 

IMapp V. Kllcock ditto. 

V\ ebb V. Entifknop ditto. 

Kort right «. JVlncquoen ditto and cause. 

Hnniuer v. Hanmer ditto and cause. 

Lev^sey v. Leicester, fur dirs. 
ileuteli V. Scales. 

Myersv. Macdonald, S causes. 

Wilson V, Wilson, exons., 2 sets, 

Garratt v. Lnncefield, fur. dirs. 

Gregory v. Wade. 

Hodgson V. Hodgson. 

Ingunville v. IMackstock, fur. dirs, 

A nicy V. Walker, 2 causes. 

Fiff^CJaiirdlor Htntgit ISrurc. 

CAUSF.S, FiniTIlER niRFCriONS, AND EXCUrTlONS. 

Brighton v. North, dein. 

Cooper t'. Scott, ditto. 

Atltield V. Williams, exons. 

Apperloy v. Page, dem, 
lay lor v. 'rhomas, plea. 

J)ods\vorth V, Lord Kinnard, at request of deft. 
Ditto V. Ditto. 

'I'avlor V. 'J’aylor. 

Mai ins v. Price. 

S, 0., Gaweii v, (Jawen, fur. dirs. and costs. 

S, 0., Gibbs V. Waters. 

6'. f)., May v. Cooke. 

Dyer v. Crick, 

Massey V, Johnson. 

Hulberi V. Hulbert. 

^ Sovvcrby w. Pontop Railway Company. 
t Ditto V. ditto. 

Sabire v. Cal I beck. 

Croxtoii V. Croxton. 

'I’aylor v. Cooper. 

W ilson V. Parker. 

Twemlow v. Bullock, exons. 

I’siscoe V. Zanders, 2 causes. 

W oodvvard r. Miller, fur. dirs. and costs. 

Shaw V, Hill, 

Coward t>. Coward. 

Beach v. Rowley. 

Francis v. Francis, 2 causes. 

Edwards r. Brow’ne, fur. dirs. and coats. 
Ballard v. Bateman. 

Chambers v. Wilton. 

Westwood V. Slater, fur. dirs. and costs. 
Cuming v. Slater, cause by order. 

Glanville v, Taunton. 

Garner v. Swainson. 

Davies v. Davies, fur. dirs. and costs. 
Toinpsettv. Wickens. 

Stewart v. Busbby, fur. dirs. and costs. 

Bright V. Clark. 

Beard v. Mottatn. 

Milne r. Uamford, fur. dirs. and costs. 

Mostyu V. Mostyn ditto. 


Rogers «. Seare. 

IJigginson v. Levy. 

Jones V. Jones. 

Grayson v. Deakin. 

Hodgson V. Shovr., fur. dirs. and costs* 

Weston V, Radford. 

Dunston v. Paterson, fur. dirs. and costs. 
Quarrill v. Binmore ditto. 

'I opping V. Howard, 

Slieiswell V. Preody. 
lioakes v. Manser, 2 causes. 

Wright v» 'J'aylor, fur. dim. and costs, 

Sanford v. Sanford ditto. 

Kershaw v. Clegg ditto. 

Geary v. Norton. 

Parker v. Morrell, fur. dirs. and costs; 
Kversfifild u. 'JVoup. 

W' rougliton v. C^olquboun, fur. dirs. and costs. 
Newenbam v. P^mbei'tou. 

Boltbce r. Collier. 

Holmes V. Trajipes, 

Wall worth v, Cartwright. 


TTiccs^TfiMictllor CliLligram. 

CAUSES, rUHTIlER D1 RECTrONS, AND EXCEPTIONS. 

Hunter v. Macklew', ohjection as to parties. 

To fij,‘ a day, l.ow'es v. Lowes, fur. dirs. and costs. 
Sa)^ers v. Lacon, fur. dirs. pt. hd. 

Plowden v. Tliorpe. 

After Term, East India Company w. Coopers* 
Company. 

Campbell v. London and Brighton Railway Co. 
pt. bd. 

1 Blair v. Bromle 
Duncoinbe v. Levy. 

Fraser v, Jones. 

Leigh r. Karl Ballcarrus. 

Dale v» Hamilton. 

Bostock V, Shaw. 

Emerson v. Emerson, 

I Hainmon r, Sedgwick. 

Warner i’. Hftdgson, 2 causes. 

Kirby v. Mash. 

Pennington v. Buckley. 

'J'apperell v. fay lor. 

Parks a. Oddi, 2 causes. 

(■arlisle v» Elliot, 
llsiiidford V. llandfoid. 

IMaxwell v. Kibhlethwaite, 2 causes. 

Porter v. Porter. 

Scott V, Healey, 

Starkey v. Blake. 

Tolson V. Dykes, 3 causes. 

Ogle Hansard. 

Knight V. Knight, exons. 2 sets. 

Lewis V. Tljomas. 

Bell r. Alexander. 

Bull V. Pritchard. 

Dobson V. Land. 

Winter v. Winter, fur. dirs. and costs. 

Coates V. Ilaniinond. 2 causes. 

Shutileworth v, Beiigough, 2 causes. 

Cham))ion v. Banks. 

Woriey v, Frampton, exons, and fur. dirs. 
Dawes V, Betts. 

W’ood V. Rowel iffo. 

Attorney- General v, Lucas, exons. 

Stinton v. Taylor. 

Beacii V, Beach, fur. dirs. and costs. 

Henson v. Blackw’cll ditto. 

Moss V. Leigh I . 

Ditto V. Whitley, j ^ 
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Lake V- Stpwnrt. 
iilunilell V. Mills. 

w. Turner, 

Du. n r. f lickenbotbum. 

VVliitlow V, Dilwortii, ^ cautet* 

Koutle(l}{o r. Gibson. 

Bnchulor ()mii)>er) v, Middleton. 

Pnyrie v. Col*»8. 

f Letts V, Tbe London and Blaekwall Railway 
Com|i(iny. 

'I'lie London and Black wall Railway Company 
r. Letts. 

Cbase V. Morris, fur. dirs. and costs. 

Crockett t. Crockett, ditioarsd petition. 

SleplienKOTi V. Kveratt, fur. dirs. nnd co^tB. 

Tyler v. Lee ditto. 

Brirtf^le v, Siiiitli. 

.lu.stice V, Liiii^ster. 

Marsh v. Kingdom. 

Baby V. Ridehul;;!). 

Du S<jla v» Mesnard. 

COMMON LAW CAUSE LIST. 

®uccn*fi IScncfj— (Froton Hapcr. 

Mirhiielnins Term, I'dlo. 

Tor Saturday, Nov. 7. 

Kw^hin//.— J. N. Uynlls v. The Queen in error. 

The C^ureri i; London, Westminster, 
and Vsinxljnll Iron Steiiin Boat ('uinpsiny. 

MitliUey'T. — The (^ueen v. J'lio Inhabitants of 
Wulf<»rd, Herts. 

— I'hc (juuen v. The Inhabitants of Little I 
Marhov. | 

Surrey, — 'I'he Queen r. The Inhabitants of Oron- | 
dull, Hants. 

ContwdU. — The Queen %\ The Inliubitunts of 
Mylor. 

Enfihtuil, — 'I’he Queen v. 'I be Coinini.SHioners of 
Stamps and Tsixe.s. 

A/b/ ./e.sft — ri»e (vbicea r. Tlit* Inliabitant.s of St. 

I'liul, (’<»verit (iarden. 

J.ontlon. “(’harlivs White r. I he <J|ueen in error. 

Dors t . — I hu (^bii'un r. The Churchwardens, &c., 

- r. I lu. Cl...rcl.««rjfn», j 'f ‘ '‘“h the ’I'itlc Page and Table of 

Sc., of Htilme, St. Ciithhert’s, ! Subjects included in tbe Analytical Digest of 

y.ie.'!. Kilward W.-sthrook \ Reported in all the Courts, we have 

anil others. ' 

Cirnartvnsliiie. — 'I’he Queen r. 'Die Church- 


I Yorkahire, — The Queen v. The Inbabitaats of 
Marian cum, Grafton. 

DecoH, — 'Tbe Queen v. The IsbahitanU of 
Land key. 

Durh^The Queen v. The Great Western Rail- 
way Company. 

Bucks , — The Queen v. The Great Western Rail- 
way Company. 

Lincolnshire . — The Queen v. The Inhabitants of 
Clixby. 

Hidton . — The Queen v. Nathaniel Sliipperbottom. 

Surreff . — 'The Queen v. The Churchwardens. &c., 
of St. George the Martyr, Southwark, (de Bride- 
well and St. 'riioinas.) 

Surrey. — The Queen v. The Churchwardens, &c., 
of St. (leorgethe Martyr, Southwark, (dc Bethleni 
Hospital.) 

Monmouthshire. — The Queen v. The IiJiabitaiits of 
j Hartbury, Gloucester. 

Raruicifc. — The Qui-en w. Thomas Collins. 

IVorceitershire . — I he Queen r. The Iniiabitants of 
Halesowen. 

Lancashire, — The Queen v. The Overseers of the 
Poor of Township in Oldham Union. 

Yorkshire. 'i'he Queen v, 'The J ustices of the 
West Riding. 

Somerset . — The Queen v. William Richardson. 

Knoland. — The Qu(?en r. Elias Arnand and 
anuther. 

London . — 'The Queen v. ArcliibaUl Douglas, Kssq. 

Birminyhfim The Queen y. 'i'hotnas Phillips 

and another, .lusticps, tVc. 

aioneeslershire . — 'The Queen v. 'The Inhabitants 
of Alderley. 

L:mcusier shire. — 'The Queen v. Thomas Grim* 
shttw . 

Durham. — The Queen v. 'The Iiih.abitants of 
Waldridge. 

Oornarv-ntihire. 'I’lie Qunon i*, 'I'he Inhabitants 

of Hliosculyii ill Anglesey. 


THE Eurroirs letter box. 

In order to state fully the Contents of the 


Queen r 

wardens, Nc., of Bangor. 

MidiHese.f . — I'lie Qui-eti r. 'The Inhabitants of St. 
Anne, Westniiiis'.er, (do Maria Jones.) 


printed ail extra lialf sheet this week, which we 
beg to present to our readers. 

It will be observed, that the half-yearly 
AJidi//f>rr.~ rhe Qneen r. riie Iidiahitants of increased from 520 to G40 

Anne. Westminster, (de ti. Wood.) j pages, exclusive of the space appropriated to 

—The Queen r. The Inhabitants of! i . -.u . • ^ 

Sr. I’eter, Droitwich. ! advertisements ; and that without any increased 

J.otnlon. — I he (Jiu oii r. Henry Biitmiian. i charge, the Analytical I)ige.st has been incor* 

iifrou. — The (jueen r. I'iio Inhahiiaiits of Last | porated with the Legal Observer. The recent 

!•, 11.0 Iiiliiibitniita of Wide- any tax 
conili-in ilio-Jlo'ir. j oil our reailors for double nmubers, apjiendices, 

AVfi/.,rt.7. — riio Qu.'oi. r. Ti..' Kasu*™ Railn av j or separate iiubliratioiis of important statutes. 

”E/i/!---d‘h Queen r. The Inhabitants of Mtmd- | ^ corners 

Ijain." I of our record. 

f«..r<,s(rrs/,;.v.-Tlic Queen r. Tl.e Inbabilanis of j <• A Subscriber ” wishes to know wbether 
Blackburn. I .v • , , , , , 

Vxirnarvon . — Pbe Que n r. 'The Ghurchwardvijs, ! justices clerks are not bound to prepare the 
&c., of Bi.iigvir, (orde rs.) I recognizance under the Poor Law Act on an 

HW«7l!«re.-The | P®”/ re- 


Borougil nf Birmingham. 


j garding an illegitimate child. 
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Quod magis ad nos 

Fertinet, et nescire malutn est, agitamua/* 

Horat. 


BUSINESS OF THE COURTS.— 
RAILWAY LITIGATION. . 

During the whole of the first week of 
Term, the three courts of common law, 
and the Court of Excliequer, during a 
part of the present week, have been almost 
exclusively engaged in hearing motions for 
new trials, and a considerable proportion 
of those applications arose out of railway 
transactions. After Trinity Term, when 
the daily newspapers were filled with re- 
ports of the trial of railway actions, we 
took occasion to caution our readers 
against attaching undue weight to the ver- 
dicts then delivered, or to the extra ju- 
dicial observations which were reported to 
have fallen from the learned persons who 
presided at those trials. The circuni- 
stances surrounding those cases were so 
unprecedented — so dissimilar — and withal 
so complicated — it need excite no w’onder, 
if even extraordinary sagacity and the 
mosCextensive experience were at fault, 
when suddenly called upon to direct the 
application of legal principles to so novel a 
state of things. In point of fact, the pro- 
ceedings at nisi prius were, in many in- 
stances, little more than a hasty collection 
of ifiaterials for the future consideration of 
the courts, and the views ventilated by the 
judges were rather in the nature of tempo- 
rary impressions, than deliberate convic- 
tions. 

The most numerous class of railway 
cases were those in which goods were al- 
leged to have been provided, or services 
performed, for the advancement of railway 
projects, and in all such cases the ten- 

VoL. xxxiii. No. 975. 


dency of juries is to award liberal com- 
pensation to the claimants. For several 
months very little efiort was made to check 
or control the disposition of juries in rail- 
way actions. The verdicts were nearly all 
one way. There were some few cases, in- 
deed, where a judge interposed and non- 
suited the plaintiff’, or authoritatively in- 
formed the jury that they must find for the 
defendant, or where the party sued ap- 
peared to be the victim of some fraud, and 
the sympathies of the jury were powerfully 
excited in his behalf. In general, however, 
it appeared to have been assumed as a 
clear legal proposition, that if a person 
could be proved to have assented to the 
publication of his name as a provisional 
committee-man, he was personally re- 
sponsible for all the expenses incidental to 
the formation of a railway company. The 
apprehension and dismay which the reports 
of the trials developing this assumed prin- 
ciple created in the minds of those who 
had thoughtlessly or imprudently allowed 
their names to be used in the promotion of 
railway schemes, cannot be easily forgotten. 
The stimulus and encouragement afforded 
by those verdicts to intimidation and fraud 
is but too well known to those who were 
the dupes. It was a singular feature in 
the trials to which we have alluded, that 
counsel and judges appeared to have united 
in eschewing any reference to legal prin- 
ciples, or to those adjudged cases, to which 
the bench and the bar are usually so ready 
to resort on occasions of real or supposed 
difficulty. It would seem as if some por- 
jtion of the blind excitement which pr^ 
[vailed amongst the public during the 
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specu/atinff stage of the railway mania bad 
fallen on the profession in the litigating 
stage : as the fever has subsided, the good 
sense of the public and the acuteness ofi 
the profession seem to have simultaneously 


is pronounced in any particular case* How- 
ever desirable it may be that the opinion 
of the Exchequer Chamber should be 
taken in respect of the decision which 
may be come to as regards any of the 


returned. It is now more tlian suspected, rules moved during the present term, tne 
that a great majority of the railway cases j course of practice precludes the parties 
tried during the present year have not j from appealing to that tribunal, xhose 
■ ‘ ■ ... 1 who are dissatisfied with the judgments of 

the courts upon those rules, must therefore 
find some opportunity, by bill of excep- 
tions or otherwise, of raising the question 
in a form which will admit of a decision 


been rightly determined, and that the d^- 
trinc of implied liability ^has been carried 
too far. Provisional committee-men begin 
to breathe again. As was to be expected 
and desired, considering the magnitude ofj 


the interests involved, and the diversity of. by a Court of Error. Until this has been 
opinion which appeared to exist on the 'done, nothing can be said to have* been 
bench and in the profe.ssion generally upon absolutely determined. 


the subject, an unusual number of rules j When the law with respect to the claims 
nisi have been granted in railway cases of third persons on* projected companies 
tried at the sittings after Term and on the | has been settled, it is not unreasonable to 
several circuits. The discussion of those | suppose that many questions will arise 
rules, and the decl.sions consequent there- between those wlio stood in the relation 
upon, will, doubtless, tend to the ascertain- of joint*promoters, committee-men, or di- 
ment of correct principles, and diminish j rectors of those undertakings. If one tithe 
the incertitude which now exists as to ; of what was universally heard and gene- 
the state of the law. We must again warn j rally believed as to the extent of the frauds 
our readers, however, that railway law is • practised by, and the amount of misplaced 
only in its infancy, and that railway litiga- confidence bestowed on, the managers of 
tion lias scarcely advanced beyond its first | some of these concerns, be founded in 
stage. As we have already hinted, the j fact, the conscqtiences of the railway 
decision of any one of the courts, however | mania of 1846 will furnish abundant oc- 
ably constituted, cannot be considered con- cupation for the consideration of the courts 
elusive upon questions of such a nature, for several years yet to come. 

Unless there be an entire concurrence in ! 

tl.e judgmenls of the three courts, there; NOTES ON EQUITY, 

may, and no doubt will, be an appeal toj 

the Court ol Error. 1 hat there should be j vendor and purchaser.— putfing. 
such an Identity of opinion amongst the| Woodward v. Miller, 

judges at would render an appeal hope- , decided by the Vice-Chancellor of England, 
lets, is extremely improbable, inasmucli ! and reported in the second volume of Mr. 
as ihc judges of different courts can i Collyer’s Reports, p. 27 P, the court, under pe- 
hardJy be called upon, unless when sit- cnliar circumstances, enforced a sale, although 
ting in the Exchequer Chamber, to de- ' ^ a certain ex- 

termine any question arising upon a pre- 1 ^ were in sub- 

dtely similar state of facts. In the class >?hepWnS,'as executors, put up certain 
OT cases to which we have adverted, the ; leasehold property for sale by public auction, 
defendant may have simply assented to. in lots. By the conditions of sale the highest 
become a provisional committee-man, or bidder was to be the purchaser, and no bidder 
.me may have attended meetings, or taken was to offer less than 5h at one bidding. The 
abares, or signed the subscription deed ; became the 

or it may turn out that tlicre was or wasi of lot 17, at the price of 690/. He 

nnt 8 managing committee at the lime the * contract, wl^h 

^feadiuit assented to the publication ofj ^ound, amongst others, tLtp&were em- 
.III name. IJiese circumstances, and a | ployed at the sale by the ven^r. The puffer, 
irtifidred others which might be readily j being examined, stated that he was present at 
actions by allottees as well ^he sale ; that just previously to the sale, the 
Os against provisional committee-men, will auctiontrer stated to the persons assemble^ 
tend to vary and distinguish the cases *^® ^® ^ bond fide ont, am) that, if 

that are about to be brought under the 

deliberate oonaideration of^ie courts, and The witness stated t)^ he did Mt !!ttend^ 
may materially affect the judgment which sale with any view of being a purchaser, but 
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previously to its taking place, the auctioneer rendered his Honour not very willing to be- 
requested him to attend for the purpose of pro- lieve that the puffer could have so considered 
tecting the property from being sold under a it ; it might be due to him to suppose that if 
certain price, 'fhe witness acted upon these he had so understood it, he would not have 
instructions^ and bid up to the sum of 650^. continued to be a party to what the auctioneer 
How many biddings there were before they publicly denied to exist. The allegation in the 
reached the sum of 650/., the witness did not answer was, that the auctioneer said that the 
recollect. sale was to be a sale “ without reserve,” which 

The cases cited for the plaintiffs were it was not proved that the auctioneer did say in 
Bromley v. Alt, 3 Ves. 620 ; Comity v. Par- fact. On the whole, if it would be right to de- 
sons, Id. 625, n.; Smith v. Clarke, 12 Ves. cree a specific performance in the absence of 
477 ; Twining v. Morrice, 2 Bro. C. C. 326. that representation T)y the puffer of what the 
Those for the defendant were: — Hex well v. auctioneer said, it was not less right to decree 
Christie, (^owp. 395 ; Howard v. Castle, 6 a specific performance, in the circumstances of 
T. R. 642 ; Crowder v. Austin, 1 1 B. Moore, the case, by reasdn that such a statement was 
283, 3 Bing, 308 ; Wheeler v. Collier, Moo. & contained in the puffer's evidence. 

Malk. 123; Meadows v. Tanner, 5 Madd. 34. 

The Vice-Chancellor said, he should abide 

by the course of decisions, without reference to NEW STATUTES EFFECTING ALTE- 
any opinion of his own.« The question was, RATIONS IN THE LAW. 

whether the effect of tlie puffer’s evidence was, 
that the bill ought to be dismissed. For that 

purpose he would consider the evidence as it inclosure ok commons amendment ACT* 
would stand, without the statement which it 9 & 10 ViCT. c. 70. 

contained of the verbal representation said to ^ ^ ^ -i 

have been made by the auctioneer. It then Act to amend the Act to facilitate the 
stood thus :—'l'he particulars and conditions of f Improvement of Common*, 

sale do not state the sale to he without reserve, [2oth August, 184(>.J 
nor give notice of a bidder being to be ein- l. 8 9 Viet, c, 118. — Provisional orders 

ployed on behalf of the vendor. One of the of commissioners maybe varied or amended-^ 
conditions of sale was, that no person was to i Copy of supplementary orders to be deposited for 
advance less than 5/. at each bidding ; so that inspection, — Whereas an act was passed in the 
it was competent to each bidder to bid not 8 & 9 Viet., intituled ” An Act to facilitate the 
more than 5/. It appears that the puffer, fol- i Inclosure and Improvement of Commons and 
lowing his instructions, did bid to the amount ' Lands held in C’ornmon, the E.xchango of 
of 650/., and the amount at which the pur- Lands, and the Division of intermixed Lands ; 
chaser bought was 690/., a difference of 40/. — to provide Remedies for defective or incom* 
eight fives, — rendering it probable that there plete F^-xecutions, and for the Non-execution of 
were intervening bidding.s by substantial the Powers of general and local Inclosure 
bidders. This was probable, not certain. Acts ; and to provide for the Revival of such 
When to this are added the circumstances, that Powers in certain cases and it is expedient 
there is no proof of undervalue of the property, that the said act should be amended as herein- 
and that there ia neither proof nor allegation, after mentioned : Be it enacted by the Queen’s 
that at the sale the defendant observed the most excellent Majesty, by and with the advice 
puffer bidding, nor proof nor allegation that and consent of the Lords spiritual and tera- 
he was misled by any degree of confidence in poral, and Commons, in this present parlia- 
the puffer : — tlie defendant electing not to try j ment assembled, and by the authority of the 
the que.stion at law, the facts do not amount to same. That where it shall api>ear to the commis- 
a defence against specific performance in equity, sioners that the terms and conditions of any 
In saying this, his Honour desired to be under- provisional order heretofore issued or which 
stood as proceeding on authority only and not shall hereafter be issued by the commissioners 
on any opinion of his own; not that his own in the matter of an inclosure ought to be varied 
opinion differed from the authorities, but that or amended, it shall be lawful for the coramis* 
they rendered it unnecessary for him to form sioners at any time before they shall have cer>* 
an opinion. lifted in their annual General Report their 

71icn the puffer represents the auctioneer to opinion that the proposed inclosure would be 
said, before the commencement of the expedient, or, in case the land proposed to be 
auction, that the sale was a bond fide sale, and j inclosed shall be land to the inclosure of which 
if there were any puffers in the room he should the previous authority of parliament shall not 
hate himself.” The puffer was in the room at be necessary before they shall have caused 
the time, and heard what the auctioneer said, notice to be given of their intention to proceed 
In the defendant’s view of the case, the puffer with such inclosure, whether the requisite con- 
considered the statement as in fact amounting seats shall or shall not have been taken to 
to a representation, that no person in his po- such provisional order, to make void and cancel 
sition or having his instructions were in the the same, and to issue in lieu thereof such 
room, and yet, notwithstanding the statement, varied or amended provisional order as they 
proceeded to do that which the auctioneer said shall think fit ; and such deposit shall be 
was not to be done. That was a result which made, and notice given, and other proceedings 

c 2 
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had thereupon, aa by the said act would have 
been required in respect of an original pro- 
visional order in the like matter ; and in cane 
any consents shall have been taken to a pro- 
visional order, and it shall not appear neces- 
sary to the cotniiiissioners wholly to cancel the 
same, then it shall be lawful for the commis- 
sioners, at any time before they shall have cer- 
tified in their annual General Report their 
opinion that the proposed inclosure would he 
expedient, or in case the land proposed to be 
inclosed shall be land to the inclosure of which 
the previous authority of parliament shall not 
be necessary at any lime before they shall have 
caused notice to be given of their intention to 
proceed with such inclosure, to vary or amend 
the terms and conditions of such provisional 
orcler, or any of them, by a supplemental jiro- 
visional order : Provided always, that in every 
case in which a su])])lcinental provisional order 
shall he made, the commissioners shall cause a 
copy thereof to be deposited for inspection in 
the same manner as by the said act required in 
reference to a provisional order, and bhall cause 
notice to be given of such deposit, and slndl by 
such notice specify the time within which dis- 
sents may be bignified to such supplemental 
order ; and unless persons the aggregate 
amount of whose interests in the land proposed 
to be inclosed shall exceed one third in value 
of the whole interest in such land shall, within 
the time so limited, signify in writing to the 
commissioners their dissent from such supple- 
mental order, such order shall, for all the pur- 
poses of the inclosure, be deemed part of the 
provisional order. 

2. Suppltmental order not to take effect un- 
less consent of certain parties be obtained . — 
Provided always, and be it enacted. That where 
under the said act the consent of the person 
interested in such land in right of a manor is 
required to an iiiclosure, or the dissent of any 
person or persons so interested might, in re- 
spect of his or their interest in right of a 
manor, have nrevented an inclosure, such sup- 
plemental order shall not take effect in case 
such person or ])ersons respectively shall, with- 
in the time so limited, signify in writing to the 
commissioners his or their dissent from such 
order ; and wdiere the freemen, burgesses, or 
inhabitant householders of any city, borough, 
or town, shall be entitled to rights of common 
or other interests in such land, no supplemen- 
tal provisional order shall take effect without 
the like consents of the like number of such 
freemen, burgesses, and inhabitant house- 
holders as w'uidd have been required to the 
provisional order. 

3. If orders do not take effect , Commissioners 
may suspend proceedings.’-- And be it enacted, 
ITiat in case any supplemental provisional 
order so issued shall not take effect by reason 
of dissents having been signified as aforesaid, 
the commissioners may, at their discretion, 
proceed as if such supplemental provisional 
order had not been issued, or may suspend all 
proceedings in the inclosiire. 

4. As to allotments for exercise and recrea^ 


(ion, t^c. — And be it enacted, That wliers al- 
lotments for exercise and recreation, or for the 
labouring poor, or for any other public pur- 
pose, shall have been made the condition of 
any provibional or any supplemental provisional 
order, it shall be lawful for the commissioners, 
on the ajjplicalion in writing of the valuer, at 
any time oefore such valuer shall have made 
his award, under their seal, to allow an equal 
(quantity of the land proposed to be inclosed to 
be allotted for either or both of the purposes 
aforesaid, or for any other jiublic purpose, in 
lieu of that which may have been directed to 
have been allotted by the original or any sup- 
plemental provisional order. 

5. And allotments to lord of manor fan right 
of soil, ^c . — And be it enacted. That it shall be 
lawful for the commissioners, by their provi- 
sional order in the master of any inclosure, to 
make it a condition that there shall be awarded 
to the lord of the manor, instead of the w'hole 
or any part of the share or proportion of the 
residue of the land to which it shall be thereby 
declared he would have been otherwise entitled 
in resj>ect of his right and interest as lord in 
the soil, and also, if they shall think fit, in lieu 
of any other allotment or allotments to which 
he may be found entitled in respect of any 
other rights or interests in the land ])roposea 
to be inclosed, such perj)etual rent-charge or 
rent-charges of such figgregatc amount as shall 
in the judgment of the valuer be equal to such 
share or proportion of the residue and such 
other allotment or allotments as aforesaid, as 
the case may be, and such rent-charge or rent- 
charges shall be awarded accordingly, and shall 
be recoverable by the same means as are by 
the act of the 7 AV. 4, for the Commutation of 
Tithes in England and Wales, or any act 
amending the same, given for recovering rent- 
charges charged under the last-mentioned 
act ; and the aggregate amount of rent- charge 
to which the lord shall be found entitled under 
this provision shall be charged by the valuer, 
as he shall deem convenient, as sej)arate rent- 
charges or as one rent-charge, on the allotments 
or allotment to be allotted and awarded to any 
persons or person who shall consent thereto ; 
and the valuer shall award to the person whose 
allotment shall be made liable to any such 
rent-charge, and as a portion of his allotment 
so charged, such addition in land as the valuer 
shall deem equivalent to such rent-cliarge ; but 
in case such aggregate amount of rent-charge 
shall not be so charged, with consent as afore- 
said, the valuer shall charge separate rent- 
charges making together the aggregate amolint 
of rent-charge on all the allotments except the 
allotments for public purposes, in proportion 
to the value, in the judgment of the valuer, of 
the respective allotments. 

^ 6. Award may be made by assistant commis* 
Stoner, subject to approval of commissioners, in 
certain cases of intermixed copyhold, customary^ 
or freehold lands. — And be it enacted. That 
where any copyhold or customary land shall be 
intermixed or held or occupied together with 
land of freehold tenure, or with copyhold or 
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customary land held of another manor, or 8. Boundaries of leaseholds may be declared 
under other customs or titles, and such copy- in award setting out boundaries of copyhold or 
hold or customary land cannot be identified by customary lands,— Proviso, — And be it enacted, 
the description thereof on the rolls of the That where any land held by lease for years or 
manor, and the situation or boundaries of such for life or lives shall be intermixed with or held 
freehold and copyhold or customary land re- or occupied together with, or shall he alleged 
spectively shall be unknown or unascertained, to be intermixed with or to be held or occupied 
whether such lands shall or shall not be sub- together with, other land, and by reason of th® 
ject to be inclosed under the said recited act, description of the parcels in such lease being 
and whether any proceedings for an iriclosure general and indefinite, or inapplicable to the 
shall or shall not be pending, it shall be lawful actual condition of the properly, or otherwise, 
for the commissioners, upon the application in the quantity, situatjon, or boundaries of such 
writing of the persons interested in such lands, leasehold land cannot be ascertained, or dii- 
and with the consent of the lord or lords of the ferences or disputes shall have arisen concern- 
manor or respective manors of which such ing such quantity, situation, or boundaries, 
copyhold or customary land shall beholden, by (whether such land shall or shall not be sub- 
order under their seal, to appoint and autho- ject to he inclosed’ under the said recited act, 
rise an assistant commissioner or any other and whether any proceedings for an in closure 
person to award and declare what part of the shall or shall not be pending,) it shall be law- 
lands 60 intermixed or held or occupied to- ful for the commissioners, upon such applica- 
gether shall be and be* deemed copyhold or tion as herein-after mentioned, in and by any 
customary land and freehold land respectively, order under their seal, to authorize or to ap- 
or shall respectively be held of each such point and authorize any assistant commissioner 
manor or under each of such customs or titles or other person to award and declare what part 
respectively, or to determine and declare the | of the lands so intermixed or held or occupied 
situation and boundary thereof, as the case ; together, or alleged to be intermixed or held or 
may require; and such assistant commissioner occupied together, shall be and be deemed to 
or other person shall fraine a draft award, de- be the land held under such lease, or to de- 
claring which parts of such lands so inter- j terraine and declare the quantity, situation, 
mixed or occupied should in his judgment be and boundaries thereof, as the case may re- 
or be deemed copyhold or customary lands, for \ quire ; and any such authority, or appointment 
or in lieu of the copyhold or customary land and authority, ns last aforesaid, may be in- 
or several copyhold or customary lands passed serted in any order which shall also relate to 
by the description or several descriptions in the | copyhold or customary land, or may be mad® 
court rolls, and for and in lieu of such free- i and given by separate order, as the case may 
hold land respectively, with a map or plan an • ! require ; and the assist.ant commissioner or 
nexed thereto; and the commissioners may, if j other person so authorized shall insert a decla- 
they think fit, make such inquiries in relation i ration in his draft award, or shall frame a draft 
to the matter of such draft award or any part | award, as the case may require, in like manner 
thereof, and cause the same to be revised by | as hercin-before provided in the case of copy- 
such assistant commissioner or other person ; ^ hold or customary land, bdng intermixed or 
and in ca?;e such draft award, without or after j held of occupied as aforesaid ; and the pro- 
such revision as aforesaid, shall appear satis- | visions herein before contained for inquiries in 
factory to the ceinmissioners, they shall cause ! the matter of a draft award concerning copy- 
the same to be engrossed, and to be signed by' hold or customary land, and the revision there- 
such assistant commissioner or other person, | of, and the ingrossment, execution, and ap- 
and shall approve the same under their seal;;proval thereof, shall apply to a draft award and 
and from and after such approval the land de- j the declarations in a draft award concerning 
scribed in such award shall be and be deemed such leasehold land as aforesaid ; and from and 
of such tenures, and to be held of such manor after the approval of the award concerning 
and under such of the said respective customs such leasehold land the land which shall be 
or titles, as therein declared, and shall be sub- thereby declared to be or to be deemed Icase- 
ject to the same services, uses, trusts, and hold land shall be and be deemed to be held 
charges as the lands in respect of which they under such lease, according to the intent of the 
shall be awarded respectively ; and a copy of declaration therein contained : Provided always, 
such award shall be delivered to the lord of that every such order which shall autboriz® 
the manor or of each manor to which the same such assistant commissioner or other person to 
n»ay relate, or his steward, and shall be kept proceed as aforesaid in relation to any such 
with and deerned part of the court rolls. leasehold land shall be made upon the applica- 

7. Application of provisions of recited act as ^ tion in writing of the person who if the leas® 
to notices and dissents, — And be it enacted, ' had not been grantea would have been the 
That the provisions of the said recited act con- person interested in the land therein comprised, 
cerning notices and dissents in the case of an and also of the lessee or assignee of such lease, 
order of exchange shall apply to and have the and of such sub-lessees and other persons as 
same effect respectively in the case of such would have been persons (alone or jointly with 
award as aforesaid as if the approval of such any other person) interested in the land corn- 
award were the confirmation of an order of prised in such lease, and upon the ajiplication 
•xchange. also of the person interested in the land with 
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whirh eiicli leasehold land shall he intermixed 
or held or occupied, or alleged to be intermixed 
or held or occupied. 

9. Copyhold and customary lands may he ex- 
changed. — Consent of lord of the manor re- 
quired . — And be it enacted, That the provisions 
of the said recited act respecting the exchange 
of lands, and respecting the division into con- 
venient parcels and allotment of lands inter- 
mixed or divided into parcels of inconvenient 
form or quantity, (and respectively applicable 
to land not subject to be •inclosed under the 
said art, and to iand sfi subject as to which no 
proceedings for an inclosurc shall be pending,) 
shall extend and be applicable to lands of copy- 
bold or customary tenure and the land taken 
an exchange under any order of exchange ; 
and the land allotted under any order of di- 
vision and allotment in respect of any copyhold 
or customary land shall be deemed copyhold 
or ciisfoniary land, and shall be held of the 
lord of the same manor, under the same rent, 
custom, and services as the copyhold or cus- 
tomary land in re8j)ect of which it may be so 
taken and allotted respectively was or ought to 
have been held, without any new admittance | 
in respect of land so taken and allotted ; and 
the land taken in exchange and the land al- 
lotted under such orders respectively in respect 
of freehold land shall be of freehold tenure : 
Provided always, that no such order of ex- 
change or of division and allotment of or af- 
fecting any copyhold or customary land shall 
be confirmed by the commissioners unless the 
consent of the lord of the manor of which such 
copyhold or customary land shall be holden 
•hall have been given, either to the application 
of the persons interested for such exchange or 
division and allotment, or to the exchange or 
division and allotment to which such order 
shall relate ; and a cony of every such order, 
when confirmed, shall ue delivered to the lord 
of such manor or his steward, and sluill be 
kept with and deemed part of the court rolls 
of such manor. 

10. Steward or deputy may consent in writ 
ing on behalf of the lord . — And be it enacted. 
That in every case where the consent of tin 
lord of a manor is required under this act i 
declaration or statement in writing under tlu 
band of the stew^ard or his deputy author! zee 
to take surrenders or grant admittances of or 
to copyhold or customary lands in such manor, 
signifying that the lord has consented, shall be 
evidence of such consent for all the purposes 
of this act ; and a recital or statement of the 
consent of the lord of a manor contained in an 
award which shall be approved or in an order 
which shall be confirmea by the commissioners 
shall, so far as respects the validity of such 
award or order, be conclusive evidence of such 
consent. 

11. Shares of land and cattle gates and 
stints may be exchanged . — And be it enacted. 
That where a person interested in any undi- 
vided share, or any cattle gate or other gate, 
or any right of common d^ned by numbers 
or stints, in or to he exercised over any land. 


and a person interested in any undivided share 
or gate or riglit (so defined) in or to be exer- 
cised over any other land, shall be desirous of 
exchanging their respective shares, gates, or 
rights, whether such respective lands or either 
of them shall or shall not be subject to be in- 
closed under the said recited act, and whether 
any proceedings for an inclosure of such re- 
spective lands or either of them shall or shall 
not be pending, it shall be lawful for the com- 
missioners, upon the application in writing of 
the persons interested in such shares, gates, or 
rights which they shall be so desirous of ex- 
changing, or in such lands in respect of such 
shares, gates, or rights, to make an order of 
exchange of such respective shares, gates, or 
rights, w'ithout requiring the concurrence in 
such application of the other persons interested 
in such lands ; and all the provisions of the 
said recited act and tjiis act respecting the ex- 
change of lands shall extend and be applicable 
to the exchange of such respective shares, 
gates, or rights ; provided that, instead of the 
map or plan by the said recited act directed to 
be annexed to an order of exchange, the com- 
misioners may cause to be therein inserted or 
thereunto annexed such descriptions as may 
appear to them sufficiently to ascertain such re- 
spective shares, gates, or rights, and such re- 
spective lands as aforesaid. 

12. Accuracy of maps to be certified . — And 
whereas by the said act provision is made for 
the adoption and use for the purposes of any 
inclosure under the said act of a copy of any 
man or plan which shall have been confirmea 
under the hands and seal of the tithe commis- 
sioners, or of any other map or plan of the ac- 
curacy of which the inclosui’e commissioners 
shall be satisfied, or for making a new survey, 
map, or plan ; be it enacted, That every new 
survey, map, or plan which is used for the 
purposes of any inclosure under the said act 
ehall be signed by the said inclosure commis- 
sioners, after examination of the acuracy there- 
of under their direction, and sealed with their 
official seal in testimony of such examination. 

13. An assistant commissioner may he ap- 
pointed assessor . — And whereas by the said re- 
cited act it is provided that the valuer may in 
the cases therein mentioned be assisted by an 
assistant commissioner specially appointed as 
an assessor, who shall be a practising barrister 
at law of five years standing at the least ; be 
it enacted. That any assistant commissioner 
under the said act may be specially appointed 
as an assessor for the purpose aforesaid. 

14. Act deemed part of recited act . — And be 
it enacted. That this act shall be taken to be a 
part of the said recited act, and be construed 
accordingly. 

15. Act may be arnended^ ^c . — ^And be it 
enacted. That this act may be amended or re- 
f)ealed by any act to be passed in this present 
session. 
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NOTICES OF NEW BOOKS. 

I%e New* County Courts Act, 8 4* 9 Viet, 
e. 95, for D^ts — Damages — Replevin, 
Sfc., with Notes, Critical and Explana^ 
tory ; including Decisions iu the Courts 
of England and Ireland, on Statutes 
having similar Enactments, By Henry 
Udall, qI the Inner Temple, Esq.^ Bar- 
rister-at-Law« London : V. & U. Ste* 
Yens, and G. S. Norton. 1846. Pp. 
127 . 

Several editions of the Small Debts' 
Act, w might naturally be expected, have 
made their appearance, accompanied by 
observations, conjectures, and criticisms. 
Amongst these we efiall for the present 
notice Mr. Udalfs version. 

The name and title of the new courts, 
and the act by which they are created, are 
thus in the outset observed upon : — 

** This statute has hitherto been styled ‘ The 
Small Debts Act,’ but the present editor has 
considered this a feeble designation for a sta- 
tute that gives powers for establishing entirely 
new courts, under a new judicial system, 
throughout the country. He has, moreover, 
considered the term ^ small ’ scarcely appli- 
cable to a jurisdiction that has power to de- 
termine, unless objected to by the parties, 
differences to an unlimited amount, as may be 
done under the present statute in the action 
of replevin. He nas, therefore, designated the 
statute, that which its enactments show it was 
intended to be, viz., ‘ The New County Courts 
Act/” 

This point of nomenclature is, however, 
settled by Mr. Bethune, to whom the 
Lord Chancellor has entrusted the preli- 
minary arrangements for carrying the act 
into effect. The communications from the 
clerks of the peace are to be endorsed 
** Small Debt Courts,” not ** New County 
Courts.” Some of them, indeed, may ex- 
tend over parts of several counties, whilst 
in other counties there will be several dis- 
trict courts. 

Mr. Udall notices the corresponding 
** civil bill ” system which has been es- 
tablished in Ireland, and remarks that, — 

It will be seen that reference is made in 
several of the notes to decisions in the Irish 
courts on the statutes enacting the civil bill 
jurisdiclion in Ireland. The system now 
knewsi by that designation was introduced 
first there in the time of Queen Anne, A.D. 
1703, and permanently established in the 2nd 
of George L, and from thence, until the 36th 
of George III., was administered by the judges 
at the assizes. In that year most of their 


powers over matters arising by civil bill were 
transferred to the present tribunal— the court 
of the assistant barrister. So important has 
this now become, that it is stated, in a learned 
work on its jurisdiction, that the principal por- 
tion of the common law business of Ireland 
is at the present time adjudicated in that court. 
The success of the system appears mainly 
owing to its having been made dependent on 
the superior courts ; an appeal being given, as 
a matter of right, under certain terms to the 
judges on their several circuits. By this means 
the scandal arising from different inter])reta- 
tions of the law in adjoining counties has l)een 
very much avoided. And it is from reported 
judgments, so given on appeal on enactments 
similar to those introduced into the ])resent 
statute, that the decisions alluded to have been 
selected.*’ 

On the 3rd section, by which it appears, 

I according to the marginal extract, that the 
courts held under this act shall have the 
same jurisdiction as County Courts, and 
Courts of Record, our author observes, 
that — 

*'The intention, by the early part of the sec- 
tion, appears to have been to transfer to the 
new county courts held under this act so much 
of the jurisdiction as to debts and demands M 
is taken away from the old county court, or, in 
other words, that the new county courts held 
under this act are to have all the jurisdiction 
and powers of the old county court for the re- 
covery of such debts and demands as are 
specined by this act. It is, however, con- 
tended that this is not the grammatical con- 
struction. The only alteration of the old 
county court by express tehns is by section 4, 
by which all jurisdiction previously existing in 
the old county court is continued to it, except 
where the new county courts under this act 
have jurisdiction. I'he altered jurisdiction of 
the old court would be the remaining jurisdic- 
tion — and if so the grammatical construction 
of this section would be to transfer such re- 
maining jurisdiction to the new courts. But 
as it never could have been the intention of 
the legislature to transfer to the new courts 
that which it has expressly retained to the old, 
the meaning seems to be that which is given in 
the early part of this note. It, however, may 
be contended, that, as the act does not affirm- 
atively alter the jurisdiction of the old county 
court, qud county court, therefore no jurisdic- 
tion previously existing in the old county court 
is actually transferred. The effect of this 
would be that the new county courts have such 
jurisdiction only as is conferred by making 
them courts of record, and such other powers 
as are specially given in this act. So that the 
jurisdiction and power that is taken away from 
the old county court, if indeed it be different, is 
abolished alt^ether. It may be mentioned, 
although of course it cannot be consider^ in 
the construction, that the words in the bill as 
originally drawn were * eecept so far as alterad 
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by this act,* anrl that then sect. 4 was not in 
the act at all. In construing this act, it would be 
well to bear in mind that the old county court 
continued to have jurisdiction in certain judicial 
as well as other matters, but that the term 
county court, whenever it occurs, is defined by 
the interpretation clause to mean the county 
court established under this act, unless there 
be anything manifestly inconsistent with such a 
meaning.” 

And in the note lot the 58th section, 
which professes to describe the jurisdiction 
of the court, he asks, — 

” Is the county court here mentioned the 
county court under this act ? See the inter- 
pretation (rlause. All pleas of personal action j 
that is, both ex contractu and ex delicto, and 
the most coininon of these are assumpsit, debt, 
trover, trespass, ease, covenant, replevin, &c. 
The junsdict.ir>n, therefore, evtends to nearly 
every description of claim usually litigated in 
the superior courts. The proviso takes away 
many important classes of action, 'fo most of 
these, such as libel, slander, &c., as the sub- j 
ject to be litigated would he apparent in the ' 
plaint, there will he no difficulty in preventing 
such actions being entertained, 'fliis, how- 
ever, is not applicable to the whole proviso. 

‘Take the instance of a defence that in- I 
volvcs title. Supposing an action to be brought ' 
for rent. It will be impossible to foresee in 
many cases whellier the title will come into 
question or not. The defence may be that the 
plaintiff is not the person to whom the rent is j 
due. This may involve the question at large 
whether a will is operative or not ; hut it may 
not have been known to the plaintiff that such 
u question would arise before he comes into 
court for the trial. And cases will continually 
occur M'here it will not be apparent even at tb*' 
commencement of the trial. 'I ake the case of 
trespass to land, in which there are two de- 
fences ; — the action may have lasted hours be- 
fore it is discovered that it depends on the 
question whether the jdaintiff has a sufficient 
possession to enable him to maintain tresj)ass. 
And what is to be done when, during the trial, 
comes out that title is in question ? Is the ' 
plaintitf to be non-suited ? ’’J’here is, more- • 
over, this difficulty — who is to take the objec- 
tion that title is in question ? Supposing 
neither j)arty does so, or that the parties even 
consent that the cause shall go cii, the judg. 
menl cannot be legally enforced — consent gives 
no jurisdiction. If any authority were wanted 
for this, the several cases that have arisen 
upon the very point under the writ of trhd 
clause of the Law Amendment Act would be 
applicable. It may be as well to refer to one, 
Lawrence v. IVilcock, 11 A. & K. 941, in which 
most of the cases will be found cited. It is to 
be regretted that no special directions are 
given for the course to be pursued when title 
comes in question for the first time during the 
trial of the cause. Perhajis it would also have 
been better to have enacted that the judgment 


should he legal unless the objection to the jurts^ 
diction were taken before verdict. This is the 
difficulty on one side; on the other, it will not 
do to allow a mere vague declaration of defen- 
dant that title is in question to oust the court 
of its jurisdiction and the plaintiff of his speedy 
jiidginen\ 

“ Here again it would have been convenient 
to have provided what should be deemed satis- 
factory proof that title was in question. Suppos- 
ing the court to go on after the title is in question 
and to give judgment; the court above, on 
this being satisfactorily made out, would, it is 
presumed, grant a writ of prohibition, and it is 
j said that this could be done even after execu- 
j tion, per Alderson, B, ; Roberts v. Humby, 3 
j M. & W. 123 — 12/ ; otherwise, as thatdearned 
j judge said, there would be no remedy where 
I the judgment and execution issue when the 
j superior courts are ^ot sitting. Where the 
I claim is under .5/., and the court is proceeding 
without jurisdiction, it appears that the cause 
could only be stopped by prohibition, as unless 
the debt or damage claimed exceeds 5/., the 
[sect. 90 deprives the judges of the superior 
I courts of the power to remove. • 

As to removal of causes generally, be- 
sides certiorari and prohibition, where they 
are applicable, there is the general remedy 
of trespass where the court has proceeded 
without jurisdiction, subject, however, to the 
risks incurred by the terms of section 139. 
It will be seen from what is said above, that 
there wants some apt mode of taking the ob- 
jection to the jurisdiction. This arises from 
introducing a new system, by which formal 
pleading is abolished. In actions brought in 
the old county court there was no such diffi- 
culty, as there were several modes of making 
the objection to the proceeding for want of 
jurisdiction apparent to the court, the obvious 
one being by a plea in abatement. But be- 
sides this there were others where it appeared 
on the record itself ; as in trespass, that it was 
trespass contra pacem, or vi et armis, or in 
replevin, that a narty avowed or made conu- 
I sance in the freehold of a third party ; in all 
I which the jurisdiction of the court was ousted, 
j and any further proceeding in the cause either 
I directly or collaterally was void, the remedy, 
when necessary, being by the well-known pro- 
cesses of removal into the superior courts to 
prevent execution below. 

“If the term county court, in the early part 
of this section, means the old county court, it 
would seem that the personal actions mentioned 
in the proviso could be brought in the old 
county court by plaint, and be proceeded with 
before the suitors, as the proviso appears only 
to apply to courts under this act.” 

Mr. Udall, wlillst freely animadverting 
on the doubts and imperfections of the act, 
entertains the notion that the new courts 
will be applicable for writs of trial, and 
tliat the tribunal to which these cases have 
been bitiierto submitted, has been defec- 



Btview : County Courts AcU^Arrangment qf Businm.^Questions at ExamwUwa. 3 ) 


tive for want of judicial strengthf and he 
makes some statement relating to the 
number of applications for new trials, which 
we believe to be very erroneous, and con- 
tradicted by the oiHcial returns to parlia- 
ment. In the following remarks, however, 
we entirely concur: — 

I regret to say that there is among many 
people a growing indifference to the manner in 
which questions of small amount are disposed 
of. It should, however, be remembered that 
the price paid for the administration of justice 
is part of the general taxation of the kingdom, 
and as that is a burden to all, to the needy even 
more than to the wealthy, so ought questions 
that arise amongst needy suitors to be disposed 
of in such a way that the intelligent may ap- 
peal to the inode of settlement with satisfac- 
tion. And even if there were no taxation for 
the charge of judicial acfministration, yet as 
society has deprived every one of his natural 
right to redress his own grievances, govern- 
ment is little better than an usurpation so long 
as an inefficient system of redress continues 
the ijiily substitute. It may be objected that 
this is a truism: it is so — but it is not the 
less necessary to enforce it at the present day, 
nor will it be futile to do so until all matters 


QUESTIONS AT THE EXAMINATION. 

Michaelmas Term, 1846 . 

1. Preliminary. 

Where, and with whom, did you serve your 
clerkship ? 

State the particular branch or branches of 
the law to which you have chiefly applied 
yourself during your clerkship. 

Mention some of the principal law books 
which you have read«and studied. 

Have you attended any and what law lec- 
tures ? 

II. Common an\> Statute Law, and 
Practice of the Courts. 

What are local and what are transitory ac- 
tions ? 

When shou\d notice be given before com- 
mencing an action ? 

What are the several periods of limitations 
of actions ? 

In what cases is a master answerable for da- 
mages done by his servant ; and when is the 
servant only liable ? 

What is the law as to the payment of the 
debts of relations and third persons ? 

For what losses is a common carrier liable ? 


litigated, however small in value, can be tried By what means would you prevent the ope- 
by a tribunal competent to perform that duty, ration of the Statute of limitations on a simple 
An opportunity is now iiresented to establish contract debt ? 

throughout the land creditable tribunals adapt- How long does a writ of summons remain 
ed to such a purpose - tribunals that, if this in force? How must it be served ? 
act fail to accomplish Avliat its authors predicted When is a writ of distringas issued? How 
of it, may be yet found useful auxiliaries for can it be obtained ? 

other judicial purposes, -useful in disposing What evidence can be adduced in an action 
of, in a satisfactory manner, much of the on a bill of exchange against an indorsee ? 
business that now presses with unusual seve- Wliat is the difference in effect of tlie plain- 
rityupon those who have to perform the duties tiff’s being nonsuited, and of a verdict for the 
of judges ill the superior courts.” defendant? 

, What are the different writs of execution. 
We quite agree with Mr. Udall in bis j and when may they be issued ? 
opinions on the objectionable system of| Is there any, and what recent alteration in 
Fcc-takhiy revived by this act the plaintiff’s power of taking a defendant in 

execution, and what remedy has the plaintiff 
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when he cannot take the defendant in execu- 
1 tion ? 


(Qttccn’fi Bcuff). 

Loni> Di'Nman, C. J., observed, that at the Sit- 
tings in Banc after la^t term, the ('ourt intimated 
that in this terra, the Speciul Paper would ho post- 
poned till the Sittings in Buiic iifier term. The 
Court would accordingly tsike the New 'I'rial Paper 
on Tuesdape and Fruliys during the P*rm, instead 
of the Special Paper. The Oowii Paper would 
not he postponed, hut taken as usual, on Wednesdays 
and Saturdays, 

Cbambrr. 

7’he Judges have* appointed Thursday, November 
26, to take cases in Krror from the Court of Com- 
mon Pleas ; Friday and Saturday, November 27 
and 211, to lake cases from the Court of Kxchequer; 
November SO, and following days, the cases from 
the Court of Queen's llench. 

C f nfral Cvtmtnal Court. 

November 23, and December 14. 


Is there any, and what property, which can- 
not be taken in execution ? 

What is the rule as to attesting cognovits 
and warrants of attorney ? 

III. Conveyancing. 

State the ordinary tenure of land and the 
common form of assurance before the Stutiite 
of Uses, and explain in a familiar manvuT the 
origin of copyhold estates, the services rendered 
ill respect of them, and to whom, and the rea- 
sons for the general discontinuance and com- 
mutation of such services into money pay- 
ments. 

What are the words by which an estate of 
inheritance in land is created, and what is now 
the simple mode of conveyance for passing 
freehold and copyhold estates of inheritance 
upon a sale ? 

What is an estate in tail ? Show concisely 

c o 
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tion it stand# to law in orar sy^m of 
pradence ; and. mention some of tke pnnapal 
heads of equitable jnriedictioii. 

Are there any cases in which a remeay is 
afforded both in law and in equity ? if so, enu- 
^ merate some of them. State any instance m 

^miat i# the mewnng of “copyhold-fine 

artitrary*’ as descriptive of the tenure of of Ae e(mitable remedy, the common law p 

as™”? “ ““ 

How does a copyholder seised in a fee whose ** ^‘*«' o?deu’-‘'^d 

Ute is fine arbitrary, and ybo wiehea to gi^ ?[ Z 


by form of words how it, and entails special, 
and entails general, are created. 

What are all the requisites for perfecting a 
wilJ of real and personal estate ? 

State concisely the ordinary form of a con- 
tefMice of freeholds, 


r??C":5,rsr»'Z,’3M ;ir”«sr4a.-««5.o;do.o. , 4 . 1 . 

“ml . will O, a.. 

avoid the fine that would be payable on such appoint new trustees has been 
admission? court of equity remedy the inconvemencq; ana 

What is the effect of a jointure upon dower if so, in what way? 


when the instrument creating the jointure does 
not contain the common stipulation that the 
jointure is to be in lieu of dower ? 


A, agrees to sell an estate to J3., and fails to 
perform his contract ; what relief does equity 
give against the vendor? Has JB. any, and 


iiibuic ia tu i#o *11 iici* w* i e*'*' —n — _ T*i 

Give a sketcli of the ordinary charges of a what remedy at law, and may he take advan- 
Bolicitor for a purchaser on the purchase of a tage of both ? 


freehold estate in respect of the conveyance 
from the time of purchase to the completion 
€)f it. 


What measures are adopted by courts of 
equity to prevent the infringement of a patent, 
and will delay in applying for relief operate to 
it being a common practice to frame con- prejudice the application ? 
ditioiiH of sale so stringent as to compel a pur- If an estate be devised by will away from tne 
chaser buying, suliject to them, to accept an heir at law, and the devisee is desirous to m- 
apparently, if not ail absolutely, defective title ; cure the testimony of the witnesses to the 
state your opinion whether trustees who invest will, what proceedings in equity can me de- 
of their own accord the monies of their cestuis visee take to accomplish his object ? Has any 
que trust in the purchase of lands subject to recent statute upon this subject been passed . 
such conditions, arc personally liable in case if so, state its general scope, 
of eviction, or whether the loss ought to fall After the service of a subpeena to answer a 
upon the trust estate — and give your rea- bill, within what time must the defendant ^ap- 


pear; and on his default, what liabilities does 
lie incur ? 

State within what time, after appearance, a 
defendant must answer an original or supple)* 
mental bill ; and in what time, having already 
answered, he must answer an amended bill. 
In either case, point out the consequences 


What is the legal distinction between a mort- 
gage ill fee and a mortgage for a term of free> 
hold lands ; and by what means can the in- 
heritance be now relieved from tliose incum- 
brances on satisfaction of the mortgage ? 

Is it legal to take procuration money on a , 
loan of money by mortgage, and how much, j which may follow his default, 
and who is entitled to it ; the solicitor for the ! After the defendant has filed his answer, 
mortgagee, or the solicitor for the mort- 1 when will it be deemed sufficient and unex- 
gagor ? ceptionalile ? What course must the plaintiff 

If judgment has been entered up against a | take if the answer be insufficient, and within 

in KfMSiAil in ffap. nf Innda fnr n Imw ia i what time ? 

If a defendant, on his failing to appear or an- 
swer, should be proved to the court to be 


man seised in fee of lands for a debt, how is such 
judgment to be enforced ? 

What is a lease in its general acceptation ? 
Show the outlines of an ordinary farming lease 
for seven years. 

Show the outline of an ordinary lease for 
twenty-one years of a private dwelling house 
in London. 

IV. HaUITY, AND THE PRACTICE OP 

Equity Courts, 


under age, or of unsound mind (not so found 
by inquisition,) what will the court do in such 
circumstances, and upon whose application ? 

What is a traversing note ; when may it be 
filed; can a defendant, after such note has 
been filed, put in an answer, as of course ; or 
if desirous to answer, what steps must he 
take ? 


lent • j ^ defendant allege in his answer that the 

Tile learned Selden has said, “ For law we plaintiff is prosecuting him in equity, and dso 
have a measure, and know what to trust to : at law, for the same matter, can he compel the 
equity is according to the conscience of him plaintiff to elect in what court he will proceed, 
that IS Chpc&llor, and as that is larger or nar- and how ? 

rower, so is equity.” Is this an accurate de- When is a plaintiff entitled, as of course, to 
•enption of eouity as administered in our the common injunction to stay proceedings at 
courts ? State the grounds of your opinion. law? may he amend his bill without prejudice 
Define equity; state generally in what rela- ^to the injunction 
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Questions at the Examination, — Selections from Correspondence, 


V. Bankruptcy, and Practice of the 

Courts. 

How, and on whose application, can a fiat 
in bankruptcy be obtained ? 

Can persons associated for the formation of 
a railway, which cannot be carried into exe* 
cution without the authority of parliament, and 
not having obtained any act, become bapk- 
rupt, and how ? 

Can a person holding a bill of exchange, ac- 
cepted by a trader, or having sold goods to him 
on credit, ])etition for a fiat against such trader 
before the bill falls due, or the term of credit 
for the goods expires ? 

Can a fiat be opened in anv, and what case, 
by any, and what person, otner than the peti- 
tioninjr creditor ? 

Can the validity of a fiat, or of the adjudi- 
cation thereunder, be disputed, and by whom, 
and how ? • 

If a fiat issue against one of two partners, 
what, if any, are the rights of the joint creditors 
against the separate estate of the bankrupt 
partner as to proof of debts, choice of assignees, 
receipt of dividends, and opposing the bank- 
rupt’s certificate ; and is there any, and what 
exception in any, and which of the cases 
stated ? 

If a fiat issue against two j)artners, and a 
creditor hold a joint security from both 
partners, and also a separate security from one 
of them, can he prove his whole debt against j 
the joint estate on any, and what terms ? 

Are any, and what proceedings necessary to 
enable a legal or equitable mortgagee, without 
a power of sale, to realize his security and 
prove for the deficiency ? 

If a bankrupt have contracted a debt payable 
on a contingency which shall not have happened 
at the issuing of the fiat, can the creditor 
prove, and how ? 

Have the commissioners of the Court of | 
Bankruptcy any and what power over the wife 
of the bankrupt ? | 

If a bankrupt have government stock or 
stock in any public company standing in his 
name in his own right, can the assignees ob- 
tain possession of it, and how ? 

If a trustee become bankrupt, can the cestui 
que trust get the trust estate conveyed to new 
trustees, and how ? 

When can a bankrupt obtain his certificate, 
and how, and by whom, and on what grounds, 
can the granting of it be opposed ? 

If a person become bankrupt, be discharged 
under the Insolvent Debtors’ Act, or compound 
with his creditors, and afterwards become 
bankrupt a second time, and obtain his cer- 
tificate, what is tlie effect of such second cer- 
tificate I 

Have the commissioners of the Court of 
Bankruptcy jurisdiction in any cases where 
there is no fiat ? and If so, state some. 

VI. Criminal Law and Proceedings. 

BEFORE Magistrates. 

What is the difference between crimes and 
misdemeanors ? 


How may crimes and misdemeanors be pre- 
vented ? State some cases* and the mode of 
proceeding to obtain the prevention. 

In cases of misdemeanor what are the modkm 
of prosecution usually adopted } 

Wliat is the jurisdiction in criminal matters 
emreised by tne Court of Queen's Bench ex- 
clusive of the other superior courts of common 
law ? Is there any, and what exception of 
persons and crimes with regard to such juris- 
diction ? 

What is felony in the general acceptation of 
the English law ? 

What are the consequences of attainder ? 

In what cases,* and under what authorities 
are heirs protected from prejudice by attainders 
of their ancestors ? and persons beneficially en- 
titled to real and jyersonal property from the 
consequences of the conviction for treason or 
felony of a trustee ? 

Mention the statute commonly called the 
Habeas Corpus Act. Is the writ of habeas 
corpus demandable otherwise than by statute ? 
What is this writ ? State the different kinds 
and different purposes for which it is used. 

By whom may the writ of habeas corpus be 
granted ? and state the moiie of proceeding to 
obtain it, and the proceedings under it. 

State the nature and jurisdiction of the court 
of quarter sessions, its duties, inodes of pro- 
ceeding in it, and of appeal from its decisions. 

What is the court of petty sessions ? State 
its nature and jurisdiction, and modes of i>ro- 
ceeding in it. 

By whom is the appointment of clerk to the 
magistrates in petty sessions made? Is he 
removable from his office, and by whom ? How 
is he remunerated, and by whom paid ? 

State the mode of proceeding to bring an of- 
fender before a single magistrate, and the sub- 
sequent proceedings. Can the magistrate ap- 
point his own clerk, not being the clerk to the 
petty sessions ? How is the clerk remunerated, 
and by whom paid ? 

State the summary jurisdiction for the 
punishment of wilful or malicious damage to 
real or personal property, public or private; 
and whether there is any, and what exception 
as to the jurisdiction ; and state the case m 
which an offender may be apprehended without 
warrant, and by whom. 

How would you proceed to recover posses- 
sion of a tenement under the annual value of 
20/. ? State the authority and particulars of 
the proceedings, and any very recent enact- 
ment on this point. 


SELECrnONS FROM CORRESPON- 
DENCE. 

LIENS ON DEEDS. 

Mr. Editor, — Allow me to call your atten- 
tion to the case of Steadman v. Hockley, “ re^ 
ported in your number for I7th October.’' If 
such a decision as this is to stand good, whw 
will be the hard-working attorneys or certifi- 
cated conveyancers' security for costs? I 
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think the argument is grounded on a fallacious 
principle, and particularly so if we suppose the 
judge to have been guided by the case of 
don V. Fancock^ where Chief Justice Tindal 
has clearly laid it down, that ** Everybody 
knows that by common law a man may detain 
the commodity upon which he has bestowed labour 
and money'* Now, if the defendant (Hockley) 
had not had the deeds put into his possession 
for the purpose of perusing, and thereby be- 
stowing^ mental labour, for what puqiose were 
they sojput into his possession ? Surely the 
comparison of trade manual labour with that of 
mental labour, will not hold good ; and if this 
decision stands good, no one Cian maintain a 
lien on any deed, matter, or thing, without 
previously exercising thereon some manual 
labour. The comparison of the diamond is 
bad. lake the case of a gold chain which is 
taken to the jeweller to he lengthened, which is 
a clear case of manual labour and money ex- 
pended. Then, supposing the deeds in ques- 
tion are put into the conveyancer’s hands for 
the purj)(>se of drawing a conveyance from A* 
to Steaihnan ; if thtTo ho no abstract of title 
with the deeds, will it not he necessary to pe- 
ruse the deeds ? And in doing so is not the 
convevau(*(T obliged to exercise considerable 
menial labour f And even if there be no ab- 
stract, I should be more satisfied with a peru- 
sal of the deeds themselves, as going to the 
fount uin head ; and all this must he done pre- 
viously to drawing the conveyance to Stead- 
man ; then who can deny this to be work and 
labour bestowed upon deeds upon which he had 
a lien, ami which deed (to carry out the com- 
parison of the jeweller) is an additional link to 
the vh'iin of the title. 

Lex, Jun. 

TI I’LE. — ADVERSE POSSESSIOX. 

A. disseised 7i. of lands; and ji. died before 
his title teas complete by adverse possession, be- 
queathing hv his will the property to C. ; and 
leaving D., his only son and heir-at-law, him 
fiiirviying. B, has neglected to bring his ac- 
tion lor the recovery of the property within the 
time limited by the statute. Is the bequest to 
C. valid ; being made before A, had a good 
title by adverse possession ? 

Tacitum. 


APPORTIONMENT OF RENT ACT. 

Sir, The Act for the Apportionment of 
Rents, 4 & 5 W. 4, c. 22, especially section 2, 
was intended, no doubt, to be of extensive ap 
plicaiion ; but the decisions of the courts have 
already narrowed its application very consider- 
ably. 'I’he following is a case of every day 
occurrence, and if you or any of your corres- 
pondents would give your rei ders the benefit of 
their experience upon it, I think the time so 
spent would not be thrown away. 

A, seised in fee of divers estates, some let 
by parol and some on lease, to various tenants, 
dies, and by will devisM the said estates toj 


divers persons. Query, would his executors 
in such case have any claim upon the devisees 
for a proportionate part of the rents. 

W. M. 

PRIVATE ACTS, 

* 9 & 10 VicT. 

PRINTED BY THE QUEEN’S PRINTER. 

And whereof the Printed Copies may be given 
in Evidence, 

1. An Act for vesting the Real Estates of the 
Right Honourable Charles John late Earl of 
Blesintori deceased, in the County and County 
! of the City of Dublin, the City of Kill^enny, 

I and the ( Jounty of 'ryronc, in 'Trustees for Sale, 

I for the Payment of his Debts ; and for other 
I Purposes. 

I 2. An Act for sellitig such parts of the en- 
; tailed Lands and Estates of Hempriggs lying 
I in the County of Caithness, belonging to Sir 
i George Dunbar Baronet, as may be necessary 
for the Payment of the Debts and Obligations 
affecting or that may be made to affect the 
' said Lands and Estates. 

3- An Act to enlarge the Powers of leasing 
I the Estates comj)nsed in an Act passed in the 
I Eighth and Ninth Yeans of the Reign of Her 
1 present Majesty Unecn Victoria, intituled “ An 
‘ Act to authorize the Sale of Settled Estates of 
,the Most Hononrablc; the Marquis of Donegall 
in Ireland, in order to payoff Moitgagcand 
other Incumbrances ; and for other Pnr|)ose8, 

4. An Act for vesting certain umlivided 
shares in Estates devised by the Will of Joseph 
Solly, Esquire, deceased, in Trustees for Sale; 
anil for other purposes. 

I 5. An Art for inclosing, dividing, and allot- 
: ting certain Lands within the Manor or l.ord- 
ship of (lollon, situate in the several Parishes 
' of Llanbadarn-Vynydd, Llanauo, Llanhister, 
Uandewy-Y^stradenny, A})l)cy Cwinhir, and 
Saint Harmon, in the C’ounty of Radnor. 

fi. An Act A)r empowering the tenants for 
Life under the Wills of Miss Mary Cary and 
; Adam Askew, lilsqnire, deceased, and Trustees 
‘during Minorities, to grant Building Leases; 

' and for other Piirj)osps. 
j 7. An Act for the Division of the Rectory of 
Upwell-cum-Wclney in the County of Norfolk 
and in the Isle of Ely in the County of (vain- 
j bridge. 

8. An Act for dividing, allotting, laying in 
Severalty, inclosing, and draining the Open and 
Common Fields, (’omuion Meadows, and 
other Commonable Lands and Waste Grounds 
in the Hamlet or 'Pownship of Erilford in the 
Parish of Marchain in the (k)unty of Berks. 

9. An Act for vesting in Trustees certain 

Hereditaments in the County of Kent devised 
by the Will of Henry Dudderidge Gentleman, 
to enable them to carry into execution an 
agreement between his Devisees in ’JVust and 
Alexander James Beresford Hope, Esquire, for 
the Sale thereof, and for subjecting the Bank 
Annuities, the Produce of the Purchase Money, 
to the same Trusts. ^ 
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10. An Act for vesting in Trustees certain 
Hereditaments in the County of Kent the 
Estate of Emma Bedford Videan, a Lunatic^ to 
enable them to carry into execution a Treaty 
between her Husband, Mr, Joseph Videan, and 
Alexander James Bcresford Hope, Esquire, for 
the Sale thereof ; also for laying out the Pur- 
chase Money in the Purchase of Bank Annui- 
ties, to be held as Real Estate in IVust for the 
said Emma Bedford Videan and her Heirs. 

11. An Act for effecting an Exchange of 
Lands between tlie Archbishop of York, the 
Earl of Carlisle, and Viscount Morpeth. 

12. An Act to enable Andrew Wauchope 
Esquire, of Niddrie Marischall, to uplift certain 
Sums of Money lying in Bank, and to be con- 
signed therein, and to borrow upon the Se- 
curity of his entailed Estates such further Sums 
as may be necessary for Repayment to him of 
a Portion of the monies l«i(l out and to be laid 
out in the linprovencnt of the said Estates. 

13. An Act to vest in Trustees in Fc 
Simple the entailed Lands of Ilaltrec and others, 
for the Purpose of selling the same, snd apjdy - 1 
ing the Price in Payment of Debts which affect ! 
or may be made to affVet the same ; and for ! 
other Purj)oses connetted therewith. 

14. An Act to enable the Trustees of the 
settled Estate of William Cullen to sell to 
Alexander .lames Bcresford Hope, Esquire, be- 
fore the aj>pointed 'rime under the Settlement, 
a Portion of that Estate for which an Offer has 
been made them by him. 

L'5. An Act for authorizing Incases to be 
granted for Mining and other Purposes of 
Estates in the County ofdlarnorgan belonging 
to Walter De W' inton, Escjuire (an Infant), 
Tenant in Tail under the Will of Walter Wil- 
kin.s, Esquire, deceased ; and for other Pur- 
poses. 

^ If). An Act to enable the Trustees or other 
(lUardiaiis appointed by Jo.scph 'I’hoiiijison of 
Nortonhall of EiIdi)M, deceased, to sell the said 
Lands of Nortonhall of Eildon, and also the 
Half of a Storey of a House in Saint Mary’s 
Wynd, Edinburgh, and relative Policy of In- 
surance, vested in them in trust, and apply the 
Price to be obtained, and certain Trust Monies 
in their Hands, in the Purchase of other Lands, 
for the Purposes of the said Trust. 

17* An Act to alter and amend an Act pass- 
ed in the Third and Fourth Years of the Reign 
of Her present Majesty, intituled “ An Act to 
enable the Trustees of the Marriage Articles of 
Thomas Bacon, Esquire, to grant a new Lease I 
to Richard Hill and Anthony Hill Esquires, of | 
an Iron Furnace, and W^orks and Mines, and ] 
Privileges and Hereditaments held therewith, ! 
called Plymouth \^'orks, in the Parish of Mcr- j 
thyr Tydvill in the County of Glamorgan ; and { 
for better carrying the same Act into effect. | 
18. An Act for carrying into effect an 
Agreement respecting the Estates of the Corpo- 
ration of the Borough of Ludlow, and other 
F^states vested in the said Corporation, in trust, 
cither partly or in whole, for certain charitable 
for appropriating certain Estates to 
the Charity lierein-after mentioned, and declar- 


ing the Trusts thereof ; and for making Pro 
vision for Payment of the Debts of the said 
Corporation ; and other Purposes. 

19. An Act to authorize the Sale of Part of 
the Charity Estates vested in the Master, AVar- 
dens, and Brethren and Sisters of the Guild or 
Fraternity of the Blessed Mary the Virgin of 
the Mystery of Drapers of the (.’ity of London, 
upon the Trusts of the W’^ill of Thomas Howell, 
deceased. 

20. An Act to enable AVilliam Ramsay Ram- 
say of Barnton, Heii* of Entail in possession of 
Barnton and other Estates in the County of 
Fldinburghjto borrow Money upon the Security 
of the said Estafes, for the Repayment of 
Monies laid out in the Improvement of the said 
Estate, and to enable him and his Successors 
to grant Feus of certain Parts thereof ; and for 
other Purjioscs tbcrciii expressed. 

21. An Act for vesting F.statcs in tbe Parish 
of AVest Bromwich in the County of Stafford, 
dcYiAed by the Will of Joscph|Barrs, deceased, 
and tbe MiriL‘.s and Minerals under the same, 
in Trustees for Sale, with Powers to grant 
Leases of such Estates, and to grant, demise, 
or sell the Coal, Ironstone, and other Minerals 
in or under the same. 

22. An Act for burdening or selling a Por- 
tion of the entailed Estate of Cumbernauld in 
the County of Dumbarton, for Payment of 
Debt. 

‘2 3. An Act to enable the Trustees of the 
W’ill of Edmund Yates, Esquire, deceased, to 
Sell the Estates in the (!ounty of Kent devised 
iiy the same W'ill, and to invest the Monies to 
arise from such Sale in the Public Funds. 

24. An Act to incorjioratc the Governors 
i and Managers a])pointed under the 'Trust dis- 
I imsition and Settlement of Robert Philp of 
Edenshcad, deceased, and to explain and extend 
! the Towers and Provisions contained in the 
I said deed. 

I 25. An .^ct to enable John Eden Sjialding, 
jwith tbe consent of a 'IVustcc, to Lease the 
i Mines and Minerals within the Lands of Holm 
j and other Lands and Estates in the Stewartiy 
jot Kircudbright in Scotland. 

I 2G. An Act to enable the Trustees acting 
I under the W^ill of the late Sir John Webb, Ba- 
! ronct, deceased, to concur with other Parties, 
uncler tlie Sanction of the High Court of 
Chancery, in the Sale and Conveyance of cer- 
tain Estates in the County of Dorset and in the 
'Town and ("oiinty of the 'Town of Poole de- 
vised by the said Testator, and of Estates 
.suh-sequently acquired by the 'JVustces of his 
Will, and subject to the 'Trusts of the said 
Will. 

27. An Act to vest in trustees in Fee Simple 
the entailed Estate of Overshicls in the (’ounty 
of Edinburgh, for the Purpose of selling the 
same, and purchasing other Lands to be en- 
tailed in lieu thereof. 

28. An Act to enable the Trustees of certain 
Charity and Trust Estates at and near the 'Town 
of Lowestoft in the County of Suffolk to carry 
into eflfect a Contract for the Sale r»f Parts 
thereof to the Lowestoft UilLvay and liar' our 
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Company ; and to enable the said Trustees, and 
the IVustees of other Charity and Trust Estates 
at and near the said town of Lowestoft, to grant 
Leases for long Terms of Years for Building 
Purposes of the said Estates or Parts thereof ; 
and for other Purposes. 

29 . An Act to extend the Powers of Sale 
and Exchange and the Power to grant Building 
Leases respectively contained in the Will of Sir 
George William Tapps Gervis deceased ; and 
to empower the Trustees of the said Will to 
raise Monevbv Mortgage fer the Improvement 
of Part of tne Estates devised by the said Will ; 
and to confirm a Contract for an exchange 
entered into by the said Trustees with the 
Right Honourable James Howard Harris, Earl 
of Malmesbury. 

30, An Act to give further Powers to the 
I'rustees of the Will of the late Duke of Cleve- 
land for the Management of the Trust Estates 
in the County of Durham by the said Will de- 
vised. 

3 1 • An Act to vest the Estates in Ireland 
82 ttled by the Will of Bindon, Scott deceased, 
in Trustees, for the Purposes therein set forth. 

32. An Act to unite and to incorporate the 
Trustees of certain Charities established by 
Humphrey Bootli the elder, Esquire, and by 
Iiiun})hrey Booth, lisquire, his Grandson, re- 
spectively ; and to amend an Act of Parliament 
made and passed in the Sixteenth Year of His 
late Majesty King George the Third, intituled 
*‘A»i Act to enable the Trustees of certain 
Charity Lands belonging to the Poor of Sal- 
ford in the County Palatine of Lancaster to 
grant Building Leases thereof and to make 
further Provision for the Beneficial Manage- 
ment and Administration of the several Charity 
Estates and Charities of the said Humphrey 
Booth the elder and Humphrey Booth, his 
grandson, respectively. 

33. An Act to enable the trustees appointed 
by Mrs. Jane Ferguson deceased to sell the 
Lands of Laverocklaw, and also certain Sub- 
jects situate in the Village of Ormiston, vested 
in them in trust, and to apply the Price to be 
obtained, and certain Trust Monies in their 
Hands, in the Purchase of other Lands, for 
the purposes of the said Trust. 

34. An Act for enabling the President and 
Fellows of Sion College within the City of 
London to raise Money by way of Annuity on 
Part of their Estates. 

35. An Act for facilitating the raising of the 

annual Sum of One Hundred Pounds settled 
upon the Vicar for the Time being of the Parish 
of All Hallowes in the Town of Northampton, 
in lieu of Tithes, by an Act passed in the 
Twenty-ninth Year of the Reign of King 
Charles the Second. j 

36. An Act to enable the Trustees of the 
Will of the Most Noble William Harry, late | 
Duke of Cleveland, to grant Leases and make 
Sale of the Bath wick and Wringtoii Estates 
in the County of Somerset. 

37 . An Act to enable the Most Noble Henry 
Charles, Duke of Norfolk, and other tlie Owner 
fur the Time being of Arundel Castle and the 


Estates settled therewith, to grant ^ases of 
Parts thereof; and for other the Purposes 
therein mentioned. 

38. An Act for authorizing the Sale of Part 
of the Estates setBed by the Will of William 
Congreve, Esquire, deceased, and for l^ng 
out the Surplus of the Monies produced by 
such Sale, after Payment of his Debts, in the 
Purchase of other Estates. 

: 39 . An Act for the better Support and better 

Regulation of “ The Hospital of the Holy 
Jesus, founded in the Manors in the Town and 
County of Newcastle-upon-Tyne at the Costs 
and charges of the Mayor and Burgesses of 
the Town of Newcastle-upon-Tyne in the 
County of the Town of Newcastle-upon-Tyne 
aforesaid,” and for confirming Sales and other 
Dispositions made of hlstates formerly Part of 
the Possessions of the said Hospital; and for 
other Purposes. 

40. An Act to vest certain Lands and Here- 
ditaments, the Estates of Alexander Perry 
Bond, Esquire, situate in the County of West- 
meath in Ireland, in trustees, to raise Money 
for the Payment of Incumbrances affecting 
said Lands and Hereditaments, and, subject 
thereto, to limit the said Lands and Heredita- 
ments for the Uses and Purposes declared by 
the Will of William Bond Esq^uire, deceased. 

41. An Act to enable Sir Richard Bulkeley 
Philipps Philipps, Baronet, and others, to grant 
Mining, Building, and other Leases of certain 
Estates in the County of Pembroke, subject to 
the Uses of the Will of Richard Baron Milford 
deceased. 

42. An Act for enabling the Master and 
Brethren of the Hospital of Saint Mary the 
Virgin within the Borough of Newcastle-upon- 
Tyne to grant Building, Repairing, Mining, 
and other Leases (;f their Estates, and for ex- 
j tending the Objects of the Charity, and regu- 
jlating the Appropriation of the Income thereof. 

I 43. An Act to enable the College of Glas- 
gow to effect an Exchange of the present I^nds 
and Buildings belonging to and occupied by 
I the said (yoUege for other sufficient and ade- 
jquate Lands and Buildings more advanta- 
geously situated ; and for other purposes re- 
lating thereto. 


PRIVATE ACTS, 

NOT nilNTED. 

44. An Act to repeal so much of an Act 
passed in the Fourth Year of the Reign of His 
late Majesty King George the Fourth, intituled 
“ An Act for naturalizing Henry Robert Fer- 
guson,” as enacts that the said Henry Robert 
Ferguson should not thereby be enabled to be 
of the Privy Council, or a Member of either 
House of Parliament, or to take any Office or 
Place of Trust, either civil or military, or to 
have any Grant of Lands, Tenements, or Here- 
ditaments from the Crown, to himself, or any 
other Person or Persons in trust for him. 

45. An Act to dissolve the Marriage of 
Jasper Byng Creagh, Esquire, with Emma 
I Susan AVeldale Creagh bis present Wife, and 



39 


AUww^i ^0 hi AdmiUed^Renewal of teriipcales* 

to enable him to maiT3r again; and for odier 49. An Act for naturalizing the Bnrerend 
Purposes therein mentioned. Samuel Gobat, Clerk, Bishop of the United 

46. An Act to dissolve the Marriage of Church of England and Ireland in Jerusalem. 
George Savage Curtis, Esquire; with Enmui 50. An Act to dissolve the Marriage of 
Curtis his now Wife ; and for other purposes. Robert Neshatn Farqubarson, Esquire, with 

47. An Act to dissolve the Marriage of Mary Ann, his now wife, and to enable him to 
Edward Clark with his now wife, and to enable mai^ again ; and for other purposes. 

him to marry again; and for other purposes. 51. An Act to dissolve the Marriage of the 

48. An Act to dissolve the Marriage of Reverend Salusbury Humphreys, Clerk, with 

Edward Matthyssens with Joanna Frances, his Harriet Ruthan Humphreys, his now wife, and 
now wife, and to enable him to marry again; to enable hint to marry again; and for other 
and for other purposes. Purposes. , 


ATTORNEYS TO BE ADMITFED, 

• In and on the last Day of Michaelmas Term, 1846, pursuant to Judyes' Orders, 


^enrfi. 

Clerks* Names and Residences. To whom Articled, Assigned, 

Ingram, Frederick, 15, Ely Place; Dorchester Francis Ingram, Dorchester. 

Lambert, Alfred, 13, Upper Stamford Street • John Iliffe, Bedford Row. 

Long, Walter Searley, 31, Nicholas Lane , Samuel Long, Portsea; Nicholas Gedye, George 

Street, Mansion House. 

Sewell, Henry, 2, Stone Buildings, Lincoln’s 

Inn ; Aldermanbury .... John Whitelock, Aldermanbury. 

Simonds, Francis, 5, Warwick Court; Devizes Alexander Meek, Devizes. 

Stafford, William, jun., 15, Buckingham St., 

Strand , ..... William Stafford, Buckingham Street. 

Till, George John, Northend; Croydon . • John Drummond, Croydon. 

Whiting, William, jun,, 35, Prior Street, 

Greenwich ; Lambeth Terrace ; Highgatc 
Hill; Monmouth; Noel Street, Isling- 
ton; Myddelton Square .... William Harding Wright, Essex Street. 

Winfred, WUliam, 6, Elysium Row, Fulham • Cliarles Addis, Great Queen St., Westminster. 


APPLICATIONS FOR RENEWAL OF CERTIFICATES, 
On the last Day of Michaelmas Term, 1846. 


Anderson, James, 14, Shawfield St., Chelsea. 
Belfour, Edmund, 39, Lincoln’s Inn Fields. 
Bailey, Edward, 5, Berners Street. 

Baker, John, jun., Urchinwood; Honfleur; 

Havre de Grace ; Bath. 

Boydell, George, (Chester. 

Coombe, Alfrwi, Taunton ; Wilton. 

Dudman, William, 14, Burton St., Hackney; 

Charles Street, Clarendon Square. 

Hiley, William, Christchurch. 

Jackson, Francis, Wisbech. 

Lang, Herrmann, 32, Bedford Square. 
Longstaff, James, Durham. 

Montriou, Charles, 31, Redcross Square ; St, 
Martin’s Le Grand. 

Moore, James, Liverpool. 

Meredith, James Beavan, Clifford. 

Nicolson, Clement John, Kidderminster ; 
Worcester. 

Pennington, James Mesterson, 12, Store SC; 
Gloucester Street, 


Percival, George, Beckbury (Salop). 

Parrott, Joseph, Aylesbuir. 

Powell, Horatio Nelson, Cheltenham. 

Parr, John Barton, Newcastle-upon-Tyne. 
Prichard, Evan, Callenna, near Pontypridd. 
Robinson, Carew Sanders, Croydon ; Everton. 
Redward, Charles Benjamin, Portsea. 

Stanley, John, Brunswick St., Hackney Road; 
Westmoreland Place. 

Scarmp, Henry, 13, Wells St., Jewin St.; 
Victoria Place. 

Summers, William Henry, 10, Holland Place, 
Denmark Street, Camberwell. 

Tanner, William, Christchurch ; Reading. 
Williams, George Henry, 19, Margaret Street, 
Cavendish Square ; Colchester* 

Wiles, George, HorhlW. 

Westcott, Tims. Row, mngmore (Devonshire). 
Wittey, Satnuel, Devizes. 

Wray, George Octavius, Stokesley; Upper 
Stamford St. ; Clement’s Inn. 
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NOTICES OF APPLICATION TO JUDGE AT CHAMBERS FOR RENEWAL 

OF CERTIFICATES 

In Vacation After Michaelmas Term, 1846, 


Buck, Thomas Sanctuary, Warham. 

Burrell, Edivard, 10, Stanhope Street, Park 
Place, Regent’s Park ; Hinckley; Bedford 
Place, lluinpstead Hoad. 

CVjrnock, Thos. Morris, Liverpool; NanUvich. 

Carrighan, 'Perentius, Henly l^dge, Pancras 
Vale, near liarn]>stead. , 

C’hurch, 'J'homas (Charles, Montague Terrace, 
De Beauvoir Road, Kingsland. 

Davit, Henry Fox, Bath. , 

Edwards, William, 10, Liverjjool Street, Broad 
Street. 

(icarc, William, 35, Norfolk St., and Arundel 
Street. 

Kirkpatrick, John, 1, Barnsbury Grove, Is- 
lington. 


ADMISSION OF SOLICITORS. 

•VM'rif'ii* 

Secret ary\s Office ^ Holla, 

4/A Nov, 1846. 

'Fmr Ma'^tcT of the Rolls has appointed 
IVcdnesday, Nov. 18, at tlie Holla Court, Chan- 
eery lyine, at a (piarter past three in the after- 
noon, for swearing in Solicitors. 

Every person desirous of being sworn in on 
the above day iiiiist leave his (/omrnon l/aw 
Admission or his (certificate of Practice for the 
current year at the Secretary’s Office, Rolls 
Yard, Cliancery Lane, on or before Tuesdai/, 
Nov. 17. 

ANALVriCAL DIOESP OF CASES, 

UEeOKTIfil) I.N ALL TIIK COUUTS. 

2nlo of CTc.^tr. 

AUniTKATION. ^ 

An action on the case for the disturbance of I 
a watercourse was, after issue joined upon not 
guilty, and pleas denying the plaintiff’s right, 
but before trial, referred by a judge’s order to 
arbitration, the costs of the suit to abide the 
event of the awanl. The arbitrator found all 
the issues for the plaintiff, but assessed the da- 
mages under 4 ()a\ Upon taxation, the Master 
allowed the plainiiflf full costs of the suit. i 

Held, (upon notice to review the taxation.) I 
that inasmuch as the stat. 3 & 4 Viet. c. 24, 1 
was confined in terms to a recovery by the ver- | 
diet of a jury, and as it did not appear by the 
order of reference that the parties contemplated 
bringing themselves within the provisions of 
that act, the plaintiff was entitled to full costs 
under the Statute of Gloccster, and conse- 
quently, that the taxation was correct. Griffiths 
V. Thomas, 32 L O. 324. 

BANERUl’T. 

Solicitor's bill. — Service of petitio»,~^\ 4* 3 


Maskell, J., 18, Anglesea St., Bethnal Green; 

Durham St., Hackney Road. 

Morris, William Henry, 2, Belvedere Road, 
Lambeth. 

Neate, Henry, 27, Coleman Street. 

Owen, Frederick, Worksop ; Titchbourne St., 
Edgeware lload. 

Peddell, John James, 2, Peel Terrace, Dept- 
ford. 

Rogers, Joseph, 2, Merioneth Terrace, Dublin; 

Beauvoir Square ; Pakenliam Street. 
Smith, William, 1, Lincoln’s Inn Fields; 
North Street, Poplar. 

Taylor, Fitz Henry, 5, Lamb’s Conduit Street, 
Wright, Charles lleniy Price, 13, Pall Mall ; 
New York, North ^America. 

IV, 4, c. 56, ss, 46 Sf 55. — Two sums of 10/. 
and 20/. were paid by the official assignee, 
under the 46th and 55th sections. It did not 
appear that there were any further assets, nor 
had any creditor’s assignee been appointed. 
The bankrupt’s certificate had been granted. 
Upon the petition of the solicitor to the fiat, the 
court ordered his hill of costs to he paid out of 
the sums above mentioned, with 4 ()a*. costs of 
the petition. Of such applications it is unne- 
cessary to serve notice upon the accountant in 
bankruptcy, under similar circumstances. Ex- 
parte Jerwood, 32 L. O. 4/ .^. 

CERTIOUARI. 

1 . Several persons were indicted for a nuis- 
ance in erecting an embankment on the river 
Thames. The indictment was removed bycer- 
tiorari by one of the defendants, and they were 
found guilty, 'fhe expenses of the prosecutors 
were paid out of a certain fund, on a promise 
on their part to repay the money so advanced. 
Some of the prosecutors had been iujiircd in 
their business as watermen by reason of the 
embankment. A side-bar rule had been ob- 
tained for referring the matter to the Master to 
tax the costs of tlie prosecutors, under 5 & 6 
W. & M. r. 1 \ , s. 3. 

1. Held, that the prosecutors were ])arties 
grieved, within the meaning of the 5 & 6 W. 
& M. c. 11, s. 3. 

2. Held, that the prosecutors were entitled 
to costs under the 5 & G W. & M. c. 1 1, s. 3, 
although the expenses of the prosecution had 
been advanced by other parties under a pro- 
mise to repay them. 

3. Held, that the fact that the indictment had 
been removed by one of several defendants, is 
no ground for discharging a side-bar rule for 
referring the matter to the Master for taxation 
of costs. The Q;ieen v. Sir R. Dobson, 31 L. O. 
200 . 

2. Party ^Vhere an indictment has 

been removed by certiorari and a conviction 
obtained, the person who, being a party grieved, 
letaiiied rinj is liable to the attorney for the 
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prosecution, is entitled, under stat. 5 & 6 W. & 
M. c. 11,8. 3, to the costs of such prosecution, 
though other aggrieved parties, after the attor- 
ney was retained and the indictment removed, 
agreed to contribute part of the costs, and they 
are not joined in the application. Reg. v. 
Williams, 6 Q. B. 273. 

DAY, COSTS OF. 

Where issue is joined on error in fact, the 
defendant is entitled to costs of the day for not 
proceeding to trial, as in other cases. Greville 
V. Sparding, 3 I). & L. 33G. 

dbmurreh. 

Where on argument of a demurrer the oh- 
jectioijs have not been noted in the judges' 
l>ooks, in pursuance of the 134 th Rule of the 
Court, the party obtaining judgment on such 
objection will not be allowed his costs. Coch- 
rane V. Fitzpatrick, 8 Irifch Law Rep. 187. 

EJECTMENT. 

Witnesses to prove documents . — Undefended 
cause. — After nonsuit in ejectment, where the 
defendant did not a])pear, a judge at Nisi Prius 1 
cannot certify for the costs of a witness for • 
lessor of plaintiff who attends to prove hand- 
writing to a document, though the order of a 
judge at chambers made under Reg. Gen. Hil., 
4 W. 4, Part 1, Rule 30, has ordered those 
costs to be paid “ whatever the result of the 
cause." Doe d. Meredith v. Sapsford, 2 C. & K. 
30. 

EXCESSIVE COSTS. 

Indorsement on Writ. — Where it appears that 
the defendant has properly paid a less sum for 
costs than that endorsed on the writ of sum- 
mons, and in consequence of the plaintiff’s 
having subsequently proceeded in the action, 
has incurred some additional costs, the court 
will not, upon motion, direct the payment of 
the latter. The proper course is for the de- 
fendant, upon ])aymcnt of the whole sum en- 
dorsed, to obtain an order for taxation at the 
time. Stephenson v. Finney, 32 L. O. 158. 

FEIGNED IS.SUES. 

Disthirt counts. — In a declaration on a feigned 
issue, tried under stat. 6 & 7 W. 4, c. 71, s. 
4G, to review the decision of a tithe commis- 
sioner ; there were three counts, in each of ; 
which the plaintiff denied, and the defendant 
asserted, the existence of a modus therein se- 
verally described ; the three moduses being in 
respect of three independent titheable subjects. 
Verdict for jdaintiff on one count, and for de- 
fendant on the two others. 

The court allowed no general costs, but gave 
both j)aities the special costs of the issues on 
which they had respectively succeeded. McCar- 
thy V. Nepeau, G Q. B. 252. 

infants' custody ACT. 

2^3 Viet. c. 54. — Form of order. — Whether 
tbe court has jurisdiction, under the Custody 
of Infants' Act, (2 & 3 Viet. c. 54,) to give 
costs, queere? Exparte Bartlett, 32 L. O. 
460. 


intervlbader. 

If a plaintiff in an interpleader issue makes 
default in proceeding to trial, and application be 
made to compel him to pay the costs of the 
day and to go to trial, tlie costs of such ap- 
plication are costs of the cause, in like manner 
as upon applications for judgment as in case 
of a nonsuit. Kimberley v. Hickman, 32 L. O. 
157. 

JUDGMENT. 

1 . As in case of ponsiiit. — A defendant en- 
titled to judgment as in case of a nonsuit, will 
be allowed to enter up that judgment, but 
without costs, wdjere it appeared that tbe plain- 
tiff had refused to proceed in consequence of 
the embarrassed circumstances of the defend- 
ant, and of the fact of his having threatened to 
take the benefit of the Insolvent Act, in the 
event of the plaintiff succeeding in the action 
against him. Crawfordv. Crowther, 8 Ir. i^aw 
Rep. 99. 

2. Creditors^ petition. — A judgment creditor, 
in applying for a revivor under the Judgment 
Acts, snould state every material fact affecting 
his demand ; if he withhold any he will not be 
allowed his costs. Lane v. Townsend, B Ir. 
Eq. Rep. 53. 

3. I’he costs of rcdocketting a recent judg- 
ment not allowed in a petition matter. Macken 
V. Newcomen, 2 Jones & L. IG. 

mandamus. 

1 W, 4, c. 21, s. C). — As a general rule the 
costs of an application for a mandamus under 
the 1 W. 4, c. 21, 8. G, will follow the event, 
unless a strong ground of e.xem})ti(>n can be 
shown. 

Where the quarter sessions dismissed an ap- 
peal on an objection to the suflficicncy of the 
notice of aj)peal, and an aj)plication was after- 
I wards made for a mandamus to compel the 
I justices to hear the appeal, and the overseers 
' of the respondent parisn appeared to show cause 
against the rule, the court granted the costs of 
such a])plication, and of the mandamus against 
the party showing cause against it, it appearing 
to this court that the objection on which the 
sessions decided was frivolous. The Queen v. 
Overseers of Oxted, 32 L. O. 397. 

MORTGAGE. 

Interests. — In a suit to redeem, against a 
mortgagee in possession, the defendant, in his 
answer, set up an unfounded claim to the 
equity of redemption, and denied that the 
mortgagee had been satisfied, although a ba- 
lance was due from him when he filed his 
nswer. 

The court ordered him to pay the costs oc- 
casioned by his claim, and the costs of the suit 
subsequent to the filing of his answer, and also 
interest on the balances in his hands since the 
time when the mortgage was satisfied. Mont- 
gomery V. Calland, 14 Sim. 79. 

PARTIBR. 

1. Breach of trust. — Bankrupt. — Plainiiflf 
decreed to pay, out of a fund recovered from 
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persons who had acquired it by a breach of 
trust, the extra costs occasioned bv xnaJcinpr a 
party a defendant instead of a co*^inUff to a 
bill of revivor. 

Plaintiff decreed to pay the costs of a certi- 
ficated bankrupt who haa been made a defend- 
ant to the suit. Panndl v. Hurley^ 2 ColL 241, 

2« Where a bill was filed by the conuzee to j 
recover the amount of a judgment to which ; 
the real and personal representatives of the' 
conuzor were made parties : Held, that the de- 
fendants, co-heircsses of tile conuzor, who, by 
their answer, did not claim any interest in the 
premises affected by the judgment, were not 
entitled, as against the plaintiff, to their costs 
of the suit, but only against the surplus fund 
arising from the sale of the premises decreed 
to be sold. Rutherford v. Cottnam, 8 Ir. Eq. 
Rep. 391. 

PETITION. I 

Tithe rent-charge . — If the person liable to 
pay tithe rent-charge fail to do so within ten 
days after sen'ics of nr>tice, as prescribed by 
1 & 2 Viet. c. 109, the rent-charger is then en- 
titled to prepare his petition, and is justified in 
refusing to receive the arrears without the costs 
incurred in preparing his petition and inci- 
dental thereto. Macartney v. Gray don, 8 Ir. 
Eq. Rep. 99. j 

RAILWAY ACT. 

Upon the construction of a railway act, the 
court declined to make any order as to the 
costs of an ap])lication by vendors to have pay- 
ment out of court of part of the purchase 
money, and investment of the remainder. 
Molynex, exparte, 2 Coll. 273. 

RECEIVER. 

1 . Costs of remoml. — Where an ignorant 
person has been induced by the misrepresenta- 
tions of the plaintiffs to consent to act as re- 

eirer, and been accordingly appointed, but 
fterwards, on discovering the nature of the 
office, refuses to enter into the recognizance, 
the court will not make him nay the costs of 
his removal and the new order of reference. 
Hunter v. Pring, 8 Ir. Eq. Rep. 102. 

2. Sureties . — A receiver, not having passed 
his account, was attached and subsequently 
discharged, and a new receiver appointed : 
Held, that the first receiver’s sureties were 
liable under the recognizance to the costs of 
the attachment, and to all costs of dischai^png 
the defaulting receiver and appointing the new 
one. Mttunsell v. Egan, 6 Ir. Eq. lUp. 372. 

^ Case cited in the judgment : Kelly v. Murphy, 
Sau. A Scul. 479. 

RKMANaT. 

Amended plea. — A cause in which fonr 
issues were yoined was set down for trial at the 
assizes, but made a remanet. Before the next 
assizes, the defendant amended one of the jdeas, 
which covered the whole cause of action, and 
upon which a verdict was afterwards found for 
the defendant and for the plaintiff on the other 

ues. Held, that the phuntiff was entitled to 


the costs of the r^anet. Waller v. Blacks 
look, 32 h. O. 615. 

REaUESTS, COURTS OF. 

Damages under 40s. — Judgment by default.'-^ 
Suggestion.^A proviso, (in a Court of Re- 
quests’ Act,) giring costs to the defendant, 
where the jury, upon the trial of the cause, find 
I damages under 40s., does not apply to a judg- 
I ment by default. Waller v. Deane, 7 M. & G. 
936. 

SECURITY FOR COSTS. 

1. Objections to a surety for costs during 
the absence of plaintiff abroad, cannot be sus- 
tained after the return of the latter within the 
jurisdiction. 

2. Parties. — ^The defendants are enfitled to 
have security for bygone costs in a suit by 
married women in relation to their separate 
estates, in which their husbands were made co- 
plaintiffs, and leave was given after answer to 
amend, by striking the names of the latter out 
of the bill as plaintiffs, and making the as- 
signee of one who had become bankrupt and 
the others defendants. Chreer v. Greer, 8 Ir« 
Eq. Rep. 32. 

Case cited : Platel v. Craddock, C. P. Cooper> 
469. 

3. A plaintiff out of the jurisdiction gave se- 
curity for costs, and at the trial a verdict was 
given against him, to which he took a bill of 
exceptions. The court, on application after 
the bill of exceptions had been made up, made 
an order, on the application of the def^endant, 
that the proceedings should be stayed until the 
plaintiff gave further security for costs, the 
defendant’s attorney having sworn that the 
costs out of pocket already exceeded the origi- 
nal security. Levison v. Hodges, 8 Ir. Law 
Rep. 112. 

4. The court required a plaintiff, who, it was 
alleged, was in insolvent circumstances, to 
give security for costs, where it appeared that 
he had assigned, amongst other property, the 
debt for which the action was brought to two 
creditors in trust for the rest. Perkins v. Ad’- 
^ock, 3 D. & L. 270. 

5. A defendant having ascertained, when 
the time for pleading was about to expire, that 
the plaintiff was not resident within the juris- 
diction, served a notice for security for costs, 
and on the following day, being the last day 
for pleading, filed his plea : Held, he had there- 
by waived his notice. 

The proper course would be for the defend- 
ant to sen^e a cautionary notice on the plaintiff 
requiring him not to mark judgment for want 
of a plea pending the motion. Watson v. Chad-’ 
wick, 8 Ir. Law Rep. 291. 

SOLICITOR. 

1. Limited administration.^IAen.^By set- 
tlement a sum of 2,500/. was charged, on an 
esti^ for ives renewable for ever, for the issue 
of the marriage, subject to appointment, part 
of which was appointed to one of the clril£en 
on her marriage, and then settled ; the residue 
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was never appointed. After the death of the 
first settlor. A,, the solicitor of J5., the other 
child of the marriage, acting under a power of 
attorney, obtained a renewS and instituted a 
suit in his name to raise his portion of the 
unappointed charge, but did not prosecute it. 
On the death of J5., A, obtained limited ad- 
ministration to him, and with the parties en- 
titled to the daughter’s share of the charge, 
filed a bill to raise the charge, when a receiver 
was appointed and funds got in. The lands 
being sold in a creditors’ suit, and the settle- 
ment lodged in the office by order, without 
prejudice to A/s lien :(1) Held, that A, had no 
lien for costs on the deeds, as J3., through 
whom he got them, had no exclusive right to 
them;* and that there could not be any lien 
transferred to the funds. (2) Held, also, that 
A, was entitled out of the funds to the costs of 
procuring the renewal, synd also to the costs of 
the limited administration out of the funds re- 
ported to B/s representative ; (3) but that he 
was not entitled out of the funds in the cause 
to his costs of the suits instituted by him in 
H/s lifetime, and as his administrator after his 
death. Molesworthv. Robbins, 8 Ir. Eq. Rep. 1. 
Cases cited in the judgment : (1) Boson v. Boland, 

4 AI. & Cr. 3A4 j Tajlor v. Gorman, 6 Ir. £q. 

Hep. 330; (2) Hewlett v. Lambert, 2 Ir.Eq. 

Rep. 254. ^ 

2. Client, -^The court has no jurisdiction in 
directing the taxation of a solicitor’s bill of 
costs, to order any account of dealings between 
the parties, in which the solicitor did not act as 
such, even though the latter has given credit 
for such items in the bill of costs. Sneyd v. 
Conroy, 8 Ir. Eq. Rep. 469. 

SUPPLEMENTAL SUIT. 

Parties, — A creditor instituted a suit against 
the real and personal representatives of the 
principal debtor, and against one of the sure- 
ties, omitting the other surety ; and obtained a 
decree to account. He afterwards filed a sup- 
plemental bill against the representatives of the 
other surety ; but inasmuch as they did not 
derive any penefit from the proceedings in the 
original suit, and as the creditor might have 
framed his original suit, so as to have had in it 
me relief sought hy the supplemental biH; 
Held, that the plaintiff was not entitled, as 
against the representatives of the second surety, 
to the costs of the original suit. Cuffe v. 
Young, 2 Jones & L. 17. 

TRESPASS. 

In trespass, brought hy the plaintiff against 
the defendant for driving his coach agmnst one 
on which the plaintiff was riding, kc,,per quod 
he was thrown to the ground and sustained 
serious injury ; the jury having found for the 
plaintiff 6d. damages and costs, the judge hav- 
ing refused to certify that the trespass was 
voluntary and malicious : Held, that he was 
entitled to full costs of suit notwithstanding 
the provisions of the 2 6. 1, c. 11. Chapman 
V. Speer, 8 Ir. Law Rep. 278. 

Cases cited in the judgment: Afflboume v. 


H-ead, reported in Batchelor v. Biggs, 3 Wils. 
325 ; Crocket v. Montgomery, Ver. & Ser. 
473 ; Barry v. White, 2 Jones, 28. 

TRIAL, FORMER. 

Where an order nisi had been made, 8e''ting 
aside a verdict generally, and no mention made 
of the costs of the trial, the party succeeding 
on the second trial is entitled to the costs of 
the former. Bush v. Purcell, 8 Ir. Law Rep. 
379. 

nPRUSTEE. 

A trustee, who was required by the bill to 
answer certain interrogatories, answered them 
and disclaimed : Held, that he was only entitled 
to the costs of the disclaimer. Murphy v. 
O'Shee, 8 Ir. Eq. Rep. 329. 

UNSUCCESSFUL CLAIM. 

In a writ instituted on fair grounds to es- 
tablish a claim to a residuary bequest, the 
court will give the plaintiff, though failing, his 
costs out of the estate. Turner v. Frampton, 
2 Coll. 331. 

Case cited in the judgment: Lynn v. Beaver, 
Turn. & Russ. 63. 

RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 


REPORTED BY BARRISTERS OF THE SEVERAL 
COURTS. 

Horh Chancellor. 

Re Pender, Nov. 2, 3, & 4, 1846. 

TAXATION OF COSTS. — CONSTRUCTION OF 6 

I & 7 VICT. C. 73. — JURISDICTION. ORDER 

TO DELIVER UP PAPERS. 

An order of course may be obtained for tax* 
ing a solicitors hill of costs, under 0^7 
Viet, c. 73, s, 37, if the same have been ac^- 
tually delivered, although it may not have 
been signed or enclosed in a letler signed hy 
the solicitor. 

The above statute does not affect the original 
jurisdiction of the court to order delivery sf 
papers, &c,, by a solicitor on payment of 
his taxed costs. 

An order for a solicitor to deliver up all 
papers, ^c,, belonging to his client is re- 
stricted to such papers as relate to the hu* 
siness in respect of which the lien arose ; 
and it will not be set aside as irregular, 
because it may literally include other papers, 
^c,, belonging to the same client, upon 
which there may exist a lien for other 
business. 

This was an appeal from the Master of the 
Rolls, whose judgment is reported at length, 
ante, L. O. 3I>^ 11. It was fully argued be- 
fore the late Cfhancellor, on the 4th of last 
November, when his lordship intimated a 
strong opinion on the construction of the sec- 
tion, but concurred with the Master of the 
RoUs in the interpretation of the order to do- 
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liver up the papers. No judgment having 
been j»ronoiinced by Lord Lyndhurst, the ap- 
peal now came on for rehearing before the 
present Chancellor. The facts, as they are 
Btate^l in the fibove-mentioned report, are briefly 
these:— Miss Glasson having determined to 
change her solicitors, instructed Messrs. Wil- 
loughby and Jacquet to apply for any bills of 
costs th:it her former solicitors, Messrs. Pender 
U Co., might have against her, with the viexv | 
to their being settle*!. Messrs. Willoughby & • 
Co. accordingly obtained from the town agent I 
of Messrs. Pender & Co. ifiree several bills of 
costs aiiiimnting to 4')/. ^s. Ad. ; and besides i 
these, Me.ssrs. Pender h (’o. had previously 
delivered to Miss (rlasson f^iur bills of costs 
amounting to 3/!)/. As. 7d., which they had 
again.st William (Hasson, deceased, to whose 
estate she had administered, but on account of 
which they had received varhms sums amount- 
ing to ‘201/. Is. IJ^/. Several coinnuiiiications 
took j)lace‘ between Messrs. W'illoughby & V>o. 
and the agents of Messrs. Pender & (Jo., with 
the view to an amicable arrangement of the 
bills without taxation, but the deductions re- 
quired !)y Messrs, Willoughby & (Jo. n(»t being 
agreed to, a common (»rilcr under the statute 
6 tk 7 Viet. c. 7.3, s. ;j 7, was obtained asS of : 
course, to ta.x the three bills delivered to them, ! 
and a .special jietition was presented for an ! 
order to tax the remaining four bills. A I 
motion mi behalf of Me-'srs. Pender & (Jo. to| 
discharge the order of course was dismissed ^ 
with chhU, and the usual order as prayed for in ' 
the petition was made for the taxation of the I 
four bills for business done for William 
(Hasson. The order for taxation of the three 
bills directed the solicitor to deliver up all the 
pajiers belonging to the applicant. 

Mr. James Parker and Mr. James for the 
appellants, con'ended, that an order could not 
be obtained lor the ta.xatioii of a solicitor’s 


the Rolls held, that the words such bill” jn 
both the above instances referred only to a 
bill of such fees, charges, and disbursements. 

It was admitted that his lordship’s conclusion 
was inevitable in regard to these words^ when 
first used in the above extract, but it was 
argued that upon their occurrence for the 
second time, their meaning would he extended 
to the whole of the antecedent part of the 
section, and that they referred not only to “a 
bill of such fees, charges, and disbursements,” 
hut also to the subsequent words “ and which 
bill shall either he subscribed,” &c. This 
reading would render it necessary that the hill 
of costs should he .signed before the application 
for its taxation could be made by the party 
chargeable, and thus the practice in the courts 
of equity would become uniform with that of 
the courts at common law. Tht*y cited Doe 
dem. Pn!m**r v. Roc, 4 Dowl. 95; Gerrard v. 
Arnold, 6 Dowl. 330; Peters v. Sheehan, 10 
■ Mee.s.&W.‘213 ; Re Gnltskell, 1 Phil. .'>76; Fm- 
\cent V. Slaymaker, 1*2 Kast, 37*2 ; Exparte Par^ 

: fridge and others, 2 Mer. 500 ; and Seton on 
I Decrees. 

I Mr. Roupefl and Mr. Goodeve submitted, on 
behalf of Miss (Hasson, that the Ma'ster of the 
Rolls had correctly construed the words “such 
bill a construction which had been pre- 
viously adojited in the ca.se of Downes, 5 Beav. 
p. 42.5, and that it was the invariable practice 
at tl'iC Rolls Court to grant taxation orders, 
whether the hill was or was not signed. That 
when a petition prayed for delivery of papers 
by the solicitor, the court by its original juris- 
; diction could order the taxation of the hill, for 
the purpose of enabling the petitioner to ascer- 
’ tain the amount. Exnarte Murray, 1 Russ, 
I 519; V. Maxwell, 3 Dowl. 497. That 

the order to deliver up the papers, &c., would 
be re.stricted to such as related to the business 
for the costs of which the taxation was directed. 


hill which was not signed or enclosed in or] The Lord Chancellor. 'J’he question is, 
accomjianird by a letter .'signed by him. ’J’hat j whether, upon the true construction of the 
an order of course, after the expiration of a ' statute, an order for taxation could be granted 
mouth from the delivery of the bill, was irregu- | for a solicitor’s bill of costs un.signed or unac- 
lar ; and that the order for the taxation of the ’ companied by a letter referring to it. The 
three bills which directed the delivery iiji of all Master of the Rolls, in the ca.se of Downes, had 
the papers, &c., was also irregular, as the so-; put the same construction on the section as iu 
licitor had a lien upon those connected with j the present case. Where there is a doubt or 
the business of the testator in respect of which | ambiguity, a long course of practice would in- 
ilie four hills had been delivered. j duce the court to interpret it conformably with 

The material point, however, was on the ' former decisions. I'Vom the information of an 
verbal construction of the (i & 7 Viet. c. 73. j officer of the Rolls, (Mr. Afwrrr^y,) who was 
Ily the 37tli section it is enacted, that no so- 1 the best acquainted with this practice, it ap- 
licitor shall bring any suit for the recovery of ; peared that no distinction was ever made in 
any fees, charges, or di.shurscments, until the j orders for ta.xat.on resjiecting bills signed or 
expiration of one month after he shall have de- ; unsigned or unaccoinjianied by letters. ’J’here 
livered, sent by j>ost, or left, “ a bill of such | would he no benefit to either party in a pro- 
fees, charges, and disbursements, and which | vision of the legislature that no bill could be 
bill shall either be subvseribed with the proper j taxable unless signed. The solicitor was re- 
hand of such solicitor, (&c.,) or b.* inclosed in ; quired to sign the bill to prevent ambiguity in 
or accomjtamed by a letter subscribed in like ; the items or amount demanded from bis client, 
in I liner, referring to such hill. And upon the '[ and also as evidence against the solicitor in the 
application of the party chargeable by such bill' event of a dispute, who, it might be observed, 
within such inonili, it shall be lawful,” &c., ! was liable to the penalty of paying the expenses 
for the court to refer such bill to be taxed and I of the reference if one-.sixth of the amount was 


settled by the proper officer. The Master of j struck off by the ta.xing officer. Great mal- 
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■practices, as was adverted to in the judgment 
of the Master of the Rolls, would arise if the 
solicitor might deliver an unsigned bill, and, 
upon resistance of payment by the client, sub- 
stitute a second bill signed. It was obvious 
that such an experiment might be tried by a 
solicitor choosing to take his chance of the 
client’s ten)])er. Notwithstanding the in- 
genious arguments at the baron the ambiguity 
in the language of the statute, the Master of 
the Rolls appeared to have put a correct con- 
struction on it. These observations applied to 
the order of course for taxing the three bills. 
In respect of the four bills, the statute did not 
affect the jurisdiction which the court had to 
order thfe taxation of a solicitor’s bill for the 
benefit of a client recpiiriug the delivery of 
papers in the possession of the former. After 
the expiration of the month mentioned in the 
section in question, the court had a discretion 
to impose terms upon the person applying for 
an order of taxation. It had done so in the 
present instance. It was scarcely necessary to 
advert to the objection respecting the form of 
the order to deliver up all the pa[)ers in the so- 
licitor’s possession. It could not be miscon- 
strued, as the order was for the taxation of the 
hills charged against Miss Glasson personally. 
If any dispute should arise as to which papers 
related to business done for her personally, 
and which to that in her capacity of adminis- 
tratrix, application might be made to the court. 
Under all the circumstances, the appeal must 
be dismissed with costs, and his lordship must 
confess that he was sorry that such objections 
had been made. 

Mr. James Parker asked for the costs of the 
hearing before Lord Lyndhurst, which had come 
to nothing ; but the Chancellor said, that this 
must be considered as in the case of a rehear- 
ing before himself, and the costs must follow 
in the same manner. 


55,0002. might he distributed among the share-* 
holders of the South and Midlands Junction 
Company. It was contended that the bill was 
defective in praying that the sum in question 
might be thus distributed, without providing for 
the previous payment of any liabilities of the 
company which might remain unsatisfied ; and 
also, that it did not, with sutheient precision, 
state that the acts of the directors exceeded the 
powers given them by the deed. The de- 
murrer for want of* parties vested upon the 
proposition that the court could not ellect the 
main object of the bill, namely, the distribution 
of the fund to be recovered among the share- 
holders, without having them all before it. 

Mr. Terrell, in the absence of Mr. Roli, for 
the demurrer, cited Loscombe v. Russell, 4 Sim. 
8 ; Walworth v. Holt, 4 Myl. & C. diP ; Hich* 
ens v. Congreve, 4 Russ. 55(3 ; Wallhurn v. 
Inyilby, 1 M. & K. Gl ; Taylor v. Salmon, 4 
M. & C. 134 ; and Fuirtliorne v. Weston, 3 
Hare, 387. 

Mr. Bethell was for the bill ; but the 

Vice-Chtwcellor, without calling upon him, 
expressed his opinion, that the demurrer rnu^t 
be overruled. For had the only object of the 
hill been to have the 55,000/. distributed 
amongst the shareholders, it would have been 
necessary that all should be before the court ; 
here the bill also sought to have that fund 
secured, which must be for their benefit, 
whatever was done subsequently with it. This 
therefore was relief which could be granted 
upon the bill as at present framed, and it was 
not a sufficient objection that the bill went on 
to ask for more, which could not be granted. 


V irttf (FJ iiiirenor tgram. 

Wilkins v. Namljy, July 24. 

! SUBSTITUTED SERVICE. — 2lST ORDER OF 
1842. 


^irC'CljAiucnor nl 

Lewis v. Cooper. Michaelmas Term, Nov. 

10, 1846. 

PARTIES. — DEMURRER. 

A demurrer for want of parties cannot he 
sustained, because the bill asks some relief, 
which could not be given in their absence, 
if there is relief asked which could be given 
on the record constituted as it is. 

This was a demurrer for want of equity 
and want of parties. The bill was filed by a 
shareholder in a projected railway company, 
called the South and Midlands Junction Rail- 
way Company, against the directors, with the 
view of compelling them to refund a sum of 
55,000/., which it was alleged they had applied, 
Contrary to the provisions of the deed consti- 
tuting the company, in part payment of the 
expenses of the Manchester and Southampton, 
and Manchester and Poole Railway Company, 
with which they had entered into an agreement 
to amalgamate. The bill prayed, that the 


Where a defendant had given “ The Queen’s 
PHsoh ” as his address, but had left before 
the usual time of service of process, without 
giving any other address, the court refused 
to allow substituted service at the Queen’s 
Prison. 

Mr. Terrell moved for leave to substitute 
service by leaving a copy of the subpoena at 
the Queen’s Prison, where the defendant had 
been imprisoned, and which he had given as 
his only address. The defendant had subse- 
quently obtained his release, and his present 
residence could not be discovered, after dili- 
gent inquiry and search. He submitted, that 
under the 21st Order of 1842, the court would 
allow service at the Queen’s Prison to be good 
service. 

Sir James Wigram, V. C. I cannot bind the 
defendant by such service. The question is, 
whether I should think it right to make that 
the place of Service, if this person had not 
given that place as his address, but had simply 
been there ? You seek to serve him according 
to his own intimation, and this you say the 
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order empowers you to do. But I cannot 
make a prison a man’s place of address for the 
purpose of service^ merely because he has been 
in such a prison. I do not wish to give any 
opinion uuon the construction of the order. 1 
only say that I will not make a prison a man’s 
place of residence for service, merely because 
lie has been there. 

Motion refused. 

(Before the Four Judges.) 

Kemp V. Gibbons. Michaelmas Term, 1846. 


objection, unless the court should be of opinion 
that the word may ” in the statute should be 
read must, 

Coleridge, J.' I think that must be the 
proper meaning of the statute. 

nightman and Erie, J.’s, concurred. 

Rule refused. 

3l3riich }3rarttcr Court. 

Allen V. Bussey. Nov. 4, 1846. 

INDORSEMENT OF DEBT ON WRIT OF SUM-. 
MONS. 


COVENANT. — PLEADING. 

In an action of covenant the defendant 
pleatUd, under the statute 3 4 iV, 4, c. 

42, tAat the cause of action did not accrue 
within 20 years : replication, that the cause 
of action did accrue within 20 years. The 
plaintiff produced at the trial several letters 
from the defendant for the purpose of s/ioic- 
ing an acknowledgment of the debt within 
20 years. 

Held, that the question, whether such letters 
amounted to an acknowledgment of the debt ■ 
sufficient to bring the case within the pro- I 
visions of the statute, was not admissible' 
under that form of replication. 

This w^as an action of covenant. About the 
year 181&, the defendant executed a deed, in 
which he covenanted to repay a sum of money, 
with interest thereon, which had been advanced 
by the plaintifl’ to the defendant. The defend- 
ant pleaded, under the statute 3 & 4 W. 4, c. 
42, that the cause of action did not accrue 
within 20 years. Uepliration, that the cause! 
of action (hd accrue within 20 years. At the! 
trial several letters written by the defendant to I 
the plaintiff were read in evidence, for the pur-- 
jiose of proving an acknowledgment of thej 
debt by the defendant within 20 years. The ' 
case was tried at the last summer assizes, be- 
fore Wilde, C. J., when the plaintiff was non- 
suited, with leave reserved for the plaintiff to 
move to enter a verdict for the amount claimed, I 
provided the court should he of ojunion that ' 
the letters admitted the existence 'of the debt 
Butheient to take the case out of the statute 


It is sufficient where interest is claimed upon 
a debt, to state the time from which,it is so 
clahned, without specifying the rate. 

O'Brien moved for a rule to set aside the 
writ of summons, an^} the copy and service in 
the action, on the ground of irregularity. The 
indorsement on the writ was as follow : — " The 
plaintiff’s claim, 33f. 3 a‘. (Sd., and interest there* 
on, from the 8th September, 1846, until pay- 
ment for debt, and 2/. 10®, for costs, and if the 
amount thereof be paid to the plaintiffs or their 
attorneys within four days from the service 
hereof, further proceedings will be stayed.” 
This indorsement, it was argued, was bad, 
inasmuch as the amount of interest claimed 
vvas indefinite, the rate being omitted, and that 
the case therefore fell within the ruling in Chath- 
man v. Becke, 3 Dowl. & L. 350, for that it 
would be impossible from tills indorsement to 
know how much money to tender, inasmuch 
as it might be that the pliuntiff would claim 
interest at the rate of 4 per cent., or at a much 
greater rate. 

Patteson, J. I take it, that when a person 
says I claim interest from such a day, that he 
means the regular legal interest at 5 per cent. 
It must be presumed, that in the absence of 
any statement to the contrary, that he intends 
the usual rate of 5 per cent. The defendant 
should tender that interest, he is not likely to 
be left m doubt by such an .indorsement. I 
should not like to set aside an otherwise good 
writ upon such an objection. 

Rule refused. 


3 & 4 AV. 4, c. 42, s. 3 ; and also, whether the 
form of the replication was such as to admit 
the objection being taken. 

Talfourd, Serjeant, now moved to set aside 
the nonsuit and enter a verdict for the plaintiff. 
[Lord Denman, C. J, Assuming for the pre- 
sent that the letters constitute an acknowledg- 
ment sufficient to satisfy the terms of the 
Statute, is the replication properly pleaded to 
admit the objection ?] The proviso in the 5th 
section of the statute states, that " the plaintiff 
in any such action, on any indenture, specialty, 
or recognizance, mav, by ivay of replication, 
state such acknowledgment, and that such 
action was brought within the time aforesaid, 
in answer to a plea of this statute.” Now the 
replication is clearly sufficient to admit the 


LJoe aem orncKiana v. Hoe, Nov. J846, 

MOTION FOR JUDGMENT AGAINST THE 
CASUAL EJECTOR.-— SERVICE OP DECLA- 
RATION. 

In an action of lyectment brought against two 
persons as executors, service of the decla* 
upn one of them is sufficient to 
the lessor of the plai^iff to judg. 

Hugh Hill moved for judgment airainst th. 
casual ejector. ITus wai an action* of eject! 
ment brought by the lessor of 


ment brought by the leaser of the plaintiff 
against James l^neas Davis and Edward 


* Lord Ilenman, C. J,, had left the 
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Isaac Sydney, who were the executors of the 
last will and testament of Phineas Davis, de- 
ceased, to recover possession of a hoase. It 
appeared by the affiaavits on which the motion 
was made, that the defendants claimed to hold 
under a lease granted to the deceased Phineas 
Davis by the lessor of the plaintiff, and were 
jointly in possession of the premises, which 
were the subject of the cause ; it also appeared 
that personal service of the declaration in eject* 
ment had been made on Sydney on the 2pth of 
October last, but that although diligent search 
had been made for the other executor, Davis, 
he could not be found ; it was further sworn, 
that oil the 31st of October a servant of the 
name of Jane Richardson (who had charge of 
the preihises for both defendants) was served 
with a copy of the declaration, and directed to 
give it to the defendant Davis. Upon these 
facts, it was submitted that the service was 
sufficient, and it was contended that the de- 
fendants being joint executors, were in the 
nature of joint tenants of the property. 

PattisoHy J., thought the service upon one of 
the executors sufficient." Rule granted. 

(EEominon IP leas. 

Prinf/y appellant, and Estcourt, respondent, 
Michaelmas Term, Nov. 7, 1846, 

REGISTRATION APPEAL. — ENTERING OF, 
AFTER THE 4TH DAY OF THE TERM. 

It is necessary lha t the indorsement required 
hy the 4'2nd section of the 6 Viet, c, 18, 
should he signed by the revising barrister 
before the appeal from his decision can he 
properly entered. Where, however, it ap» 
peared that such signature could not be ob- 
tained in lime to enter the appeal within 
Ike first four days of the term as required 
by the (S2nd section, the court allowed a 
subsequent entry nunc pro tunc, the re- 
spondent being at liberty to object to such 
entry, 

Arnold, for the appellant, applied for leave to 
enter the a})peal in this case, nunc pro tunc. 
By the 42nd sect, of the 6 Viet. c. 18, the re- 
vising barrister is required to make out and 
sipi a statement of his decision on the 
whole case, and to indorse thereon certain 
matters therein mentioned, and further to 
date and sign the said indorsement, for the 
purpose of being transmitted to the Court 
of Common Pleas, in the manner thereinafter 
mentioned. Then by the 62nd section, every 
appellant is required, within the first four days 
of the term, to transmit to the Master tne 
statement *'so signed as aforesaid,” for the 
purpose of having the appeal entered. Here, 
as appeared by the affidavit in support of the 
application, the statement had been presented 
at the Master’s office within the time allowed, 
but the Master had refused to enter the appeal 
on the ground of the indorsement on the case 
not having been signed by the revising bar- 
rister ; and it was further sworn, that in con- 
sequence of the barrister’s absence from town, 
the appellant had since been ttnable to obtain 
the requisite signature. Under these circum- 


stances, it is submitted the court ought to 
grant the application. The 42nd section, which 
r^uires the indorsement to be signed, is merely 
directory, and in that respect different from 
the 62nd section, enacting that the statement 
of the case shall be signed. 

Maude, J . The words so signed as afure- 
8£ud,” in the 62nd section, comprehend every 
signature, and mean as before-mentioned in 
the 42nd section. 

Arnold, J. Upon the same construction then 
it would be indispensably necessary in a con- 
solidated appeal, as this is, under the 44th sec- 
tion, to state accurately the Christian and sur- 
names of all the p&rties, which would hardly, 
it is submitted, be the case. 

By the court. The signature ought certainly 
to have been subscribed to the indorsement. 
But, under the circumstances, the appellant 
would be allowed to enter the appeal, having 
first obtained the signature, it being open to 
the respondent to contend that the appeal 
should not have been so entered. 

Application granted. 

fCoiirt of liCcbftb. 

Re Lennard, Michaelmas Term, 1846. 

ANNULLING FIAT. — BANKRUFT. — PARTY. 

The court granted an order for annulling a 
fiat, where the second fiat had been issued, 
and the motion appeared to be made by the 
petitioning creditor under the subsequent 
fiat, with the concurrence of the petitioning 
creditor, subject to the application of the 
bankrupt, in whose absence the motion ap- 
peared to be made. 

On the 3rd of November a fiat was issued 
against the bankrupt. The fiat was advertised 
in the Gazette on the following day. Some 
doubt being felt as to the validity of the fiat, a 
subsequent one was issued, with the concur- 
rence of the petitioning creditor. A motion 
was now made at the instance of the petitioning 
creditor under the second fiat, but with the 
consent of the petitioning creditor under the 
former, to annul the former fiat, llie bank- 
rupt did not appear to have had notice of the 
application. 

Mr. W, M, James appeared in support of the 
motion. 

The Chief Judge, (Sir J, L, Knight Bruce) 
It is not usual to apply to annul a fiat, unless 
in the nresence of the bankrupt. By proceed- 
ing in his absence, the court may deprive him 
of some right or advantage, of which the court 
has no jurisdiction as against him. I will 
make the order, subject to any application that 
may be made by the bankrupt. 

CIRCUITS OF THE INSOLVENT DEBT 
ORS COMMISSIONERS. 

Spring Circuits, 1847. 

UIDLAND CIRCUIT. 

Henry Revell Reynolds, Esq. Chief Commis- 
sioner. 

Esses, at Chelmsford, Tuesday, March 9 

Essex, at Colchester, Wednesday, March 1C 

Suffolk, at Ipswich, Thursday, March 11. ^ 
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XorfoU-, f»t Vrtrmoutli, Saturday, March 15. At the City and County of the City of Canterbury, 

Xorfolk, at the Castle of Norwich, Monday, Tuesday, Marcii 9. 


March lii- 

At the City and County of the City of Norwich, 
the sumo day. 

Sarfiiik, at Lynn, Wedneaday. March 17. 

iinry St. Ldinunila,Thiiraday, March 18. 
Oil HI brill gt’shi rtf at Camhi id^e, Friday, March 19. 
Huntingdonshire^ at Huntingdon, Muii., March ^2. 
XorlhamptnuMhire, at Peterhoroiigh, Tuoaday, 
Marcii 23. 

Ihulandihiret at Oakham, Wednesday, March 24. 
JAHrolmhirc, at l.,iricoln, Frfdny, March 26. 

At the City and County of the City of i.incoln, 
the aarno day. 

Kottinghamshiretat N’otliiighnri*, .Monday, March 29 
At the i'owii and ('oiiiity of the Town of Nutting- 
hum, tho Kunio dar. 

Derhyshirtt at Deriiy, Wednesday, March .31 
At tho City and County of the City of Lichfield. 
Thursday, April 1. 

StaffordihirCj at Stafford, Saftirdar, April .5. 
Shropshire^ at Shrewsbury, Tuesday, April 6. 
IFflrun’r/fs'iirs, at nirmirighatn, 'J'liursdny, April 8. 
Waru-ichshire-t nt Warwick, Friday, April 9. 
IFtfnuicita/iirc, nt Cu' «ntry, Monday, April 12. 
J^cientershtre^ at Leicester, Tuesday, April i:3. 
liedjordshire, at Bedford, I’hursday, April l.'i. 
Norihitinptonihiie, at Northamjiton, Friday, A pi. 16 
Buckinghamshire, at Aylesbury, Monday, April 19. 


Kent, at Hover, Wednes iny, March 10. 

Sasser, at Lewes, Wednesday, March 24. 
Hertfordshire, at Hertford, V\ ednesday, March 31. 


SOUTH KKN emeu IT. 


John Greathead Harris, Fstp Commissioner. 

Berkshire, nt Heading, Friday, Fob. 19. 

Oxfordshire, at Oxford, Monday, Fob. 22. 

At the ('iiy and County of the City of Oxford, 
the lame day. 

Worcestershire, at Worcester, Wednesday, Feb. 24. 

At tho City and County of the City of Worces- 
ter, tho snaio day. 

Radnorshire, at Profiteigne, Friday^ Feb. 26. 

Herefordshire, at Hereford, Monday, March 1. 

Rrecknockshire, at Brecon, Wednesday, March S, 

Carmarthenshire, Hi CarxixoTlho.n, Friday, March 5. 

At the Borough and County of the Borough of 
Carmarthen, the same day. 

Cardiganshire, at Cardigan, Monday, March 8. 

Pembrokeshire, at Haverfordwest, Wednesday, 
March 10. 


KOKTIIEUN CmCUIT. 

Charles Phillips, Rsq., Commissioner. 
Yorkshire, at Sheffield, 'Thursdav, Fob. 11. 
Yorkshire, at Wakefield, Friday, Feb. 12. 

At the Town and County of tho Town of Kingston* 
upon* Hull, Thursday, Feb. 18. 

Yot kihire, Hi iho Castle of Vork, Saturday, Feb 20. 
At the City and Count}' of the City of Vork, the 
; same day. 

Yorkshire, at Kiclimoiid, Tuesday, Feb. 23. 
Durham, at Durham, Wednesday, Feb. 24. 
Norihuniberland, at Newcastle-upon-Tyne, Fri- 
day, Feb. 26. 

At tho Town and County of the Town of New- 
! castle-upun-Tvne, the same day. 

Cumberland, at Carlisle, Monday, March 1. 
Westmoreland, at Appleby, 'J'uesday, March 2. 
Westmoreland, at Kendal, Friday, March b. 
iMHCiisliire, at Lancaster, Monday, March 8. 
l.ancashire, at Liverpool, I'uesday, March 16. 
Montgomeryslrire, at Welchpool, Friday, MarcliTP. 
Merionethshire, at Dolgelly, Monday, March 22. 
Anglesey, Hi Beaumaris, Wednesday, March 24. 
Carnarvonshire, at Carnarvon, Friday, Alarch 26. 
Denbighshire, nt Uuthin, Monday, March 29. 
FUnidiire, at Mold, Tuesday, March 30. 

Cheshire, at the Castle of Chester, Thursday, 
April 1. 

At the City and County of the City of Chester, 
tho same day. 


THE EDITOIVS LETTKll BOX. 

It is always with great reluctance that we 
intrude on our readers anything of a persona^ 
nature ; but we feel called upon to correct the 
mistake of the Morning Herald of the 10th in- 
stant, regarding the supposed proprietors and 
editors of this work. The learned gentleman 
At the Town and County of the Town of Haver- referred to is not a proprietor nor an editor of 


fordwest, the same day. 

Gtamorganshire, nt Swansea, Friday, Alarch 12. 
Glamorganshire, nt Cardiff, Monday, March 15. 
Monmouthshire, at Alonmouth, Wed., March 17. 
Cfi>uceder»hire, nt Gloucester, Friday, March 19. 


the Legal Observer, nor have we the honour 
of receiving any of his contributions or assist- 
It is hardly necessary to say to our 




he same day. 

Somersetshire, at Bath, Alonday, Alarch 22. 


reforms in the Law of Real Property and Con- 
veyancing. We have for sixteen years steadily 


City cfUrLtol, oppo«=d a general registry, and our opiniona. 

Somersetshire, at Taunton, Thursday, March 25. 


Devonshire, at Plymouth, Saturday, March 27. 
Cornwall, at Bodiuiu, 'Tuesday, March 50. 
Devonshire, nt the Castle of Kxeter, Thursday, 
April 1. 


both of its inexpediency and its impractica- 
bility, remain unchanged. 

C., a subscriber to this work from the is- 
suing of its first number, (in 1830,)' to this 

rlair f-ViBlklrc Virvil ** f/w* Vila vinfa in i%.iw 1oa4> 


At the City and County of the City of Exeter, the day, " thanks “ Vigil ” for his note in our last 

number. ** Vigil,” he says, will add to the fa- 
vour by giving the shark’s name. 

A Subscriber” inquires whether the Bain- 
tree church rate case, which was heard as 
Yeley v. Bwrder, and on appeal, as Veleg v. 
Goeiing, has been decidea by the Judicial 
Committee of the Privy Council, and if so, 
whose judgment did they affirm ? 


same day. 

Do'^setshire, nt Dorchester, Taeaday, April 6. 

County of the Town of South- 
ampton, Thursday, April 8. 

Wiltshire, at Salisbury. Friday. April 9. 
Southampton, at Wincheater, Saturday, April 10. 

IJOMI CIRCUIT. 

WUUam John Law, Esq., Commiasioner. 

Kent, at Maidstone, Saturday, March 6. 
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DIGEST, AND JOURNAL OF JURISPRUDENCE, 


SATURDAY, NOVEMBER 21, 1846. 


— — “ Quod magis ad nos 
Pertinet,et nescire malum est, agitamus.” 

• Horat. 


REVIEW OF RECENT LETTERS ON 
^CONVEYANCTNG REFORM. 

It has been suggested that we should 
state the substance of the recent contro- 
versy, which has appeared in the newspa- 
pers, relating to the suggested reforms in 
the Law of Real Property and the Practice 
of Conveyancing. We shall proceed toj 
this task, intending to do equal justice to 
both sides of the question, although we 
may differ from one party, or concur with 
the other. 

In perusing the statement of the alleged 
evils in this branch of the law and practice, 
our readers will be induced, no doubt, 
justly to distinguish between such of them 
as relate to the law itself and those which 
concern only the practice. For any evil 
arising from the former, the legislature 
must bear a due share of responsibility ; 
the latter may partly be ascribed to die 
lawyers, but we believe that good reasons 
will be found for the forms and course of 
proceeding which have been sanctioned by 
long experience. 

It will be desirable also to keep in dis- 
tinct points of view the evils complained of 
from the remedies suggested, and the mode 
of proceeding^ to ascertain the expediency 
of those remedies. Because, whilst the 
evils may be admitted partially to exist, 
we may find, on due inquiry, that they are 
unavoidable ; or if not unavoidable, that the 
remedy suggested is either inexpedient or 
impracticable, and the cure worse than the 
disease ” in its effects and consequences. 

We shall commence then by quoting the 
alleged grievances in the present state of 
the law, according to the two letters of 
Mr. James Stewart, addressed to *Hhe 
Members of Agricultural Societies and 
others interested in Land.” ‘ 

* See the Times of the 22nd and 30th Oct. 

VoL. xxxiii. No. 976. 


The case made by Mr. Stewart is, that 
the buying and selling of land is both ex- 
pensive and dilatory; and that if land 
could be bought, sold, and mortgaged more 
easily, and thus rendered more available 
for the owner's necessities, the land would 
J be increased in value. This is the main 
^^point at issue, 

i He then says, — 

I “ The law relating to land, so far from being 
•simple or easily comprehended, is the most 
difficult branch of our jurisprudence : that 
many lawyers profess not to be well acquainted 
I with it ; and that this responsibility is thrown 
on a comparatively small number even of the 
learned profession. The laws relating to property 
should be few and simple. Intricate and diffi- 
cult questions will no doubt arise in civilized 
I states ; but the familiar transactions : the sale 
and the mortgage should be easily understood 
and easily performed. We know they are so in 
personalty, in produce, in stock in the funds. 
Is it absolutely necessary that the purchase 
and mortgage of land should be so difficult and 
so expensive as they now are ? The law as to 
suits and actions may be hard and vexatious, 
but then few jieople after all go to law, but * 
almost all are more or less interested in land.*’ 

Mr. Stewart then proceeds to state 
that ' 

Belgium, Prussia, and France, the transfer 
of land is nearly as easy and simple as that of 
stock in the funds.^ The stamp demanded is 
larger in those countries than here, but the ex- 


*» We have already shown that the high price 
of land in France and Germany is owing to 
far other and higher causes than the simpli- 
city of the form of conveyance. The sacrifi- 
ces of the landowners and the tenacity with 
which they cling to their land in all changes 
of fortune, is almost incredible. See 32 L. O. 
598 ; 24th Oct. 
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pense and delay is small, so far as relates to 
the acts of the parties. This, be says, has been 
in a striking -way exemplified in the railway 
purchases of land in the respective countries, 
and that land is, in consequence, more valu- 
able and mortgages effected at an easier rate.” 

Mr. Stewart then observes, that the 
primary rules of our laws relating to real 
property are all founded on the feudal 
system* 

“ The policy of that system was to restrict, 
and in some cases actually to prohibit, aliena- 
tion. It looked upon the alienation of law with 
disfavour, and it w'as only l)y slow degrees that 
land was emancipated from' its most rigorous 
rules. Many of them have been evaded after 
a clumsy fashion, and indeed the history of the 
law down to the present time, is n series of 
struggles to evade them ; but to this day, on 
every alienation of freeholds, the rules esta- 
blished by the feudal system must he home in 
mind, and in the alienation of copyholds they 
arc in full force. ITie spectre of feudaliti/ still 
haunts the land, clanking its chains, and rising 
at the most unforeseen moment to scare the 
lawful owner from doing what he will with his 
own.” 

Taking a brief historical view of the suc- 
cessive changes in the law of real property, 
Mr. Stewart observes, — 

“ That down to the end of the reign of Henry 
VIIL, no one could will his f reehold lauds ; 
that down to the 55th Geo. 111., no one could 
will his copyhold lands without a jirevious sur- 
render ; and down to the 1 st year of the Queen, 
no one could will his c?/ .v/omar^ lands without a 
previous surrender; that so late as the reign of 
Wm, IV., an entail could not he barred except 
by a fictitious suit called a fine or a recovery ; 
that down to the 4th of the reign of her Ma- 
jesty two deeds were usually employed instead 
of one in the most simple dealings with land ; 
that down to the commencement of the present 
year those useless phantoms termed ‘ outstand- 
ing terms for years ’ were in full activity ; and 
that now, according to the established practice, 
before an acre of land can be sold, its history 
for the last 60 years must he told.” And he 
adds, — “ The only way of dealing wdth small 
interests in land, is to dispense with ceremonies 
deemed necessary in larger sales, and to take 
them on trust, without any inquiry as to title 
atall.” 

We now come to the remedies which it 
is suggested by Mr. Stewart should be 
obtained. They are thus stated ; — 

1. Simplicity and uniformity of tenure. 

Easy, cheap, and expeditions modes of 
transfer. 

3. Shorter and more simple deeds. 

4. A greater certainty ns to time in complet- 
ing saile and mortgage of land. 

5. Some mode of shortening inquiry as to 
title. 


We would submit here, that the second 
and Uiird proposed remedies seem to be 
one and the same, for short and simple 
deeds are of course more easy, cheap, and 
expeditious in the preparation than long 
and complicated deeds. And the fourth 
and fifth also resolve themselves into one 
point, for if the inquiry into title be short- 
ened, the time for completing the sale 
may, of course, be more easily fixed. 

“ In order to gain these desirable ob- 
jects, let me,’’ says Mr. Stewart, “ direct 
your attention to one or two points which 
will help us in obtaining them.*' 

1. To make a general map of the country, 
towards which purpose the Tithe-Commutation, 
Commons’ Enclosure, and the Ordinance Sur- 
vey will he serviceable. A state map would 
assist other changesj»and would be an exceed- 
ingly useful measure in itself. 

2. lo establish a general registry of titles, 
which will shorten both deeds and titles. 

3. Government to employ competent and 
unprejudiced persons to consider the whole 
subject. 

We rejoice to find that Mr. Stewart, in 
his second letter,'* states he has no wish to 
make any alteration in the law of primogeni- 
ture, or in the law of entail. The law of 
primogeniture, he says, is well adapted to 
the institutions of this country, and he does 
not wish to alter those institutions, nor does 
he at all object to the present law of entail 
in England, provided every tenant in tail 
may cut off the entail at 21. These, there- 
fore, do not require alteration. But he con- 
tends for easy and inexpensive means of 
transferring land and facilitating purciiases 
and mortgages. He maintains tliat — 

“ Land must he considered as a commodity, 
whose value varies as any other commodity. 
In a former age it was treated differently. It 
was considered as a means of affording a de- 
fence to the state. It was governed by a dif- 
ferent policy. Every piece of land had an 
armed warrior to maintain its possession for 
his lord. The remnant of this system is in ex- 
istence at this moment as a legal fiction. This 
ideal seism of land, as it is called, is ever pre- 
sent to the eye of the law and must not be 
disturbed for a moment, and many absurd con- 
sequences still arise from this state of the law. 
It is of no great* practical consequence, but I 
mention it to show that we are in the habit of 
treating land as if it was essentially different 
from other commodities, when the reason for 
so considering it has entirely ceased. We 
have hitherto been content to consider it as a 
distinct article to be dealt in by a few. Now, 
if anybody thinks tkaX Bomo great state policy 
18 involved in it, I shall be quite willing :to 


** Times, 30th Oct, 
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hear him, but as I do not know any one who 
does think so, I must assume that land, if it 
be possible to make it so, should be dealt in as 
any other commodity, and that the same rules 
regulate its value. * * * * We 

require for land a certain market, and as large 
a class of purchasers as possible.” 

Dealings in land will he increased in num- 
ber by the simplicity of the system, and the 
profession will be the first to reap the bene- 
fit.”*= 

We come now to the counter statements 
which have appeared in the Times news- 
paper by several writers, the first being 
“ A ConveyanceiV* whose letter appeared 
on the 30th October.’^ He observes 
that — 

Mr. Stewart concludes that, in part at 
least, the greater value ot land abroad is owing 
to the facilities of transfer. Now this could 
only amount to the diifereiice in expense be- 
tween the respective transfers ; hut owing to 
the increased stamp required, the differencve 
can only be trilling, and cannot therefore ac- 
count for any substantial disparit}' in value. 
This diifereiice is principally attributable to the 
superior advantages for the application of 
bhiglish ca])ital in corrnnerce and s})uculati{)n. 

'^1 o maintain his proposition, not only ought he 
to prove that this expense of transfer does oc- 
casion this difference, but also, tliat it is a 
serious im])ediment to the free alienation of 
land, and also, that this alienation occurs more 
freijuently abroad than here. Now he has ad- | 
duced no such evidence, and we may therefore 
infer that, with regard to land not rendered in- 
alienable by settlement, alienation is as frequent 
here as abroad. No practical inlluciice can 
follow from that insigniticant amount of differ- 
ence, for it cannot he asserted that any party 
has been deterred from purchasing an estate by 
reason of the expense of conveyance. Home, 
]K rhaps, may object to an attoi iiey's charges, 
hut these would not defeat the purchase, nor 
be included in the estimate of value. 

Tile true causes of the infrequency of 
alienation are stated by tliis writer to be — 

1. The locking up most of the large estates 
in the kingdom in settlement; 2. The 
aversion of landmvners in general to part 
with an acre of their inheritance ; and he. 
observes that a man will sooner encumber | 
an estate to its utmost value than sell any 
portion of it. Tlic v/riter then enters 


^ There are some other statements in Mr. 
»Stewart’s letters,— addressed rather to the po- 
litician and commercial class than the lawyers, 
— -which from our limited space we must omit. 

f We are compelled to abridge some part of 
this letter, and we have also deemed it proper 
to omit all personal remarks on Mr. Stewart, 
either in regard to his position in the profession, 
or the works of which he is the author. 


seriatim on the five points of remedy sug- 
gested by Mr. Stewart. 

1. As regards simplicity of tenure; with 
the exception of copyholds and customary free- 
holds, and some few cases of grand serjeanty, 
this already exists. If this simplicity is to be 
applied to free and common socage tenure, it 
ought to have been intimated. 

As to uniformity of tenure: it has long been 
a desideratum to convert all property into free 
and common soeagft, and it would ere this have 
been accomplished, had eflicient measures been 
enacted. 

2, 3. The objeots which are embraced in the 
second and third remedies, so far as they com- 
prehend the ordinary assurances for transferring 
projjerty, are, owing to the exertions of the 
profession, as concise as possible. When a con- 
veyance of lands, exclusive of tlie parcels, can 
be prepared as concisely as that of stock, 
j that the legislature has deemed it needful to 
provide remuneration additional to what the 
length would Iiave entitled him, no ground of 
complaint can exist under this head. Some 
conveyances may be lengthy, hut it is not 
owing to the transfer, but to the complication of 
interests involved in the transaction. While 
property is subjected to limitations in strict 
settlement, with all the powers and charges in- 
cident thereon, so long mu:5t its ultimate dis- 
charge from these interests be complicated and 
the assurance lengthy. 'I’he only remedy is to 
restrain the ])owcrK of dis})Osition, which the 
agriculturists would ])robal)ly reject. If land- 
owners would 1)0 content with a simple owner- 
1 ship in fee, instead of a more preservative 
, policy, the transfer would be simple, but they 
j and their j)ostcrir.y must submit lo the neces- 
sary consequences. Tlie same result may he 
I applicable to dealings with ])ersonal estate. 

1 Morlgages of personal pro])erLy cannot Ije ef- 
i fected with greater facility or more concisely 
than those of real estate, but are in both cases 
precisely the same, with the exce[)tion that in 
personalty greater care and skill arc requisite 
to guard against an execution creditor and the 
effects of hankru])tcy and insolvency. As to 
settlements of personally, they are often as 
lengthy as those of realty. As to ‘ cx])e- 
ditionsness,’ we may remark that the opera- 
tion of such assurances is instantaneous ; so 
far as regards their preparation and execution, 
this is wholly out of the range of legislative 
provision 

4. With res])ect to the fourth suggestion, 
it is sufiicient to observe, that by simply mak- 
ing time of the essence of the contract, this ob- 
ject may be effected by ourselves. This is in 
accordance with Bythewood’s Conveyancing, 
by Parken & Stewart, vol 1, j). 79. 

5. The fifth and last proposition involves 
serious considerations, inasmuch as the only 
apparent inode of shortening inquiry a? to title, 
is that of shortening the duration of life, in re- 
lation to which the rule originated. So long 
as the days of man are three score years and 
ten, and life estates are permitted, so will a 60 

D 2 
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years* title be essential to a purchaser’s protec- slight, in the phase of his property, — on build- 
tion. For otherwise, if a tenant for life assume ing a barn or pulling down a cottage, — is to be 
the absolute ownership and make a conveyance at the expense of setting a government office in 
in fee, under which possession is enjoyed for motion, and having an authorized government 
the requisite period for Mr. Stewart’s maximum sun^eyor for the purpose, any supposed advan- 
of title, we have this anomaly : either the pur- tage derived from the plan will be very dearly 
chaser must be protected and the parties en- bought. As a means of shortening convey- 
titled in r**mainder defeated by the act of the ances by allowing mere references to the num- 
tenant for life; or else such person in remain- bers in the map, 1 feel convinced it will be 
der must recover the estate as against the pur- found practically useless after the lapse of a 
chaser, whom a court of equity may have few years, especially in those places where the 
compelled to accept the title. greatest interchange of property is continually 

The future revision of fhe law should doubt- taking place.” 

less be entrusted to competent and unpr^u- j ^ inquired also, how are the tnul- 
diced persons, appointed by the government, . , .* j- m m t j • 

and to such persons only. ' Owing to some of of questions on disputed houndanes 

the mea.sures of the last few sessions, the Law to he adjusted, and at whose expense? 
of Ileal Property is in a highly unsatisfactory Are juries to be summoned? And who 
state. AVhat folly to he niggardly about a few are to be parties to the investigation ? — 
shillings in the costs of transfer when the safety tenants for life, — trustees, — reversioners, 

— leaseholders, &c. ? This writer 
also states from his experience as to the 
law of real property in agricultural dis- 
tricts — 


of the whole inheritance is at stake ! 

The first step to be taken towards even 
a trial of tlic proposed remedies is, a gene- 
ral survey of tlie wliole countrj', and the 
construction Qf*‘^aStaleMap'* On this 
important point a correspondent in the 
Times of the 5tb November, signing him- 
self “ Anti-Phantom,** says^ — 

" The scheme of an universal map might be 
perfect if we had attained to the age of stagna- 
tion, and could assume that the phase <)f pro- 
perty would remain perpetually unaltered ; and 
undoubtedly in many respects such a ma]> 
would be a great acquisition ; but where ab- 
solute precision aud accuracy are essential, as 
undoubtedly they would be if the maps were 
to be considered as the necessary evidence of 
title, the tithe maps could not be used, land 
owners having on the occasion of the tithe com 


“ That Mr. Stewart cannot be correct in 
supposing that where a man is possessed of 
100 /. or 150 /., or even a smaller sum, he is by 
the expense of conveyance deterred from in- 
vesting it in land, or even that the expense 
would be lessened if he had to search a general 
registry for all deeds executed by the tfohn 
Smiths.” And in proof of his statement he 
refers to the Register of Electors. 

On the proposition of a general registry 
of deeds it is urged, (as often has been 
done in these pages,) that its advocates 
should first try tlieir skill in perfecting 
one of the existing registries, and when 

mutation been allowed to make use of any old I ‘'’ey can show that they have attained 

plans, having them reduced or extended to a i one instance, there will be no 

particular scale. | difficulty in extending it to tlie whole 

We, however, live in an age of changes, 1 country, if the benefits be as great as they 
and I would ask whether, if the most accurate ’ proclaim.” The opinions of Sir Edward 
survey possible had been taken thirty years j Sug^en, published after long experience, 
^o of the mmh of Paddington, with ite i>ad-|j,„j, j j ^ 

docks, meadows, and corn fields, such a survey i , i tim-^ ^ ..i • . 

would now facilitate its conveyance of a house i ity to the imputation ot 

in Cambridge Square or Oxford Terrace, motives, are cited by this writer, 

what identity could be shown between the j shall take a proper opportunity of 
fields of St. Giles and St. Giles in the Fields, giving lliose opinions more fully than 
even assuming that a correct survey liad been could be expected in the columns of a 
made in bygone days ? ITie difficulty of get- newspaper 

ting accurate suneyg is no trifling obstacle Another correspondent, under the initial 

in recent sessions could bear ample testimony ^ addresses the territorial aris- 

to the liability to inaccuracy.” 


tocracy, and maintains that the trade in 
land may be too free, and that a con- 
siderable degree of permanency in landed 
proprietorship is a vital element in the 
ing ms lana, to have the government map political and moral constitution of this 
made correct, and if so, at whose expense, or kingdom. And he thus enumerates a few 

occasion of letting off a portion of a close on 

building lease, or on every change, however See Times, 5th Nov. 


And then it is properly asked — 

Is a part5% on every occasion of sub-divid- 
his land. 
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other subjects of property, except perhaps struments, so far as it can be collected 


a few works of art. 

“ 1 . It alone produces interest independently 
of barter. 

‘^2. It is imperishable. 

“ 3. No one acre is equal to or a substitute 
for another. 

“ 4. Its quantity is limited and cannot by 
possibility be increased. 

“ 5. It Confers political rights and influence, 

“ From each of these considerations, many 
important deductions might be elicited which 
the legislature must consider before land be 
treated as a common ‘ commodity.’ ” 

It is due to Mr. Stewart to extract from | 
his second letter the following remarks, j 
which he addresses to the inembers of his 
own profession. 

“ Many who are most competent to form an 
opinion on the subject, agree with me in think- j 
iiig that the time is come when a great change | 
is necessary, ihit there are many others who j 
believe that their own interests are bound up j 
in the ])resent system. I do rcsj)cctfully beg 
these last to consider this well. No one ])ro- 
poses to dispense with professional services in 1 
dealings with land. Let them, then, remember j 
that if these are greatly increased in number, j 
the f)rofession who assivst in making them will i 
he the first to benefit by the change. What j 
motive can I have in uiging a measure in- 1 
jurious to my own branch of the profession ? 1 
If theie be j)oison in the cup which 1 ask my , 
brethren to drink, I myself must suirer from ! 
its contents. Let us, tlien, ap[)roach this in- j 
quiry with calm and unprejudiced minds, and ' 
1 am sanguine enough to hope that all classes 
will he benefited by it, and the legal profession ' 
among others.” j 

Thus Iiave we given tlic principal state- 
ments and arguments on both sides of the 
question. “ We have notliing extenuated, • 
nor set down auglit in malice.” Already ; 
“ the nine clays ” usually devoted to the j 
most exciting topics have passed ; but as ! 
the subject will doubtless be revived on I 
the a])proach of parliament, vve have herej 
put on record the present state of the| 
question, in order that its future discus- ' 
sion may be better understood. 

LAW RELATING TO CHEQUES ON I 
HANKERS. 

Tiik vast extent to which pecuniary 
transactions are conducted, especially in 
the metropolis and oilier large towns in 
the kingdom, by means of bankers’ cheques, 
renders it almost a matter of vital neces- 
sity that men of business and their pro- 
fessional advisers should be accurately ac- 
quainted with the law relating to those in- 


trom adjudged decisions. The importance 
of the subject becomes more apparent 
when we find, from the practice of the 
great bulk of the commercial community, 
that the general understanding which has 
prevailed as to the existing state of the 
law is not altogether correct, and that the 
text books constantly consulted have not in 
every instance proved trustworthy guides. 

It is notorious that a large proportion of 
the hankers’ cheques issued in the metro- 
polis arc not presented for payment di- 
rectly by the payee or hi.s servant, but 
through the instrumentalit}^ of other 
bankers ; and this system, independent of 
its salutary tendency as regards tlic cur- 
rency of the country, is found to be a 
great protection against forgery and acci- 
dental loss. To facilitate the exchange of 
cheques, nearly all the city bankers use 
what is known as the “ clearing house,” 

* the course of business among.^t such 
bankers is, vvith regard to clie(iues paid in 
before four o’clbek in the alternoon and 
drawn upon bankers eastward of St. Paul’s 
who arc members of the clearing house,” 
to exchange sach cheques on the same 
day ; but if a check is paid in after four 
o’clock, or is drawn upon a hanker not 
being a member of ‘‘ the* clearing house,” 
the invariable practice is, not to present 
such cheque for payment until the day 
following that on which the cheque was 
j)aid in by the customer to liis banker. It 
seems to have been almost universally con- 
sidered, that the payee or liolder of a 
cliecpie incurred no additional risk in con- 
sequence ()f the course of business pur- 
sued by the London bankers. ’Fliis notion 
might have been encouraged and con- 
firmed by the established law with regard 
to bills of exchange and notes, in present- 
ing wliich bankers are allowed an addi- 
tional day as if they held as indorsees and 
not as agents ; and it was supposed that 
the presentment of a cheque to the drawee 
stood upon the same footing. Founding 
his opinion upon that assumption, Mr. 
lloscoe, ill his treatise on bills, “ laid down 
the rule as follows : — “ Where a cheque is 
delivered to the banker of the holder for 
the purpose of obtaining payment, the 
banker lias the same time to prescrit it as 
a fresh holder would have had, viz., the 
whole of the business hours of the day 
next after that on which he receives it.’ 
According to a recent decision of the 

Page 158. 
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Court of Common Pleas,** the assumption 
tliat a fresh holder would have an addi- 
tional day, though true as regards a hill or 
note, is erroneous as respects a banker’s 
checpie. No additional lime is in general 
allowed for presenting a clieqiie through a 
hanker any more than if it remained in the 
hands of the payee, and if it be not prcFcnt- 
cd for ]niymcnt during busijicss hours on the 
day following that on winch, it has been re- 
ceived, tlie drawer is discliarged, and the 
loss falls on the })ayee, if the hanker fails 
with money of tlie draweu's in his hands 
after the time when the ch.c(|ue should 
iiave been presented. 

In the case in which the point of law 
was thus determined, tlie undisj)uted facts 
upon whic/i it arose were simply as follow : 
— The defendant haiuied to tlie plaintiff, in 
the afternoon of 'fuesday the lOth .Marcli, 
a cheque drawn Ijy the defendant on 
Young and Son, his bankers. On the 
morning of Wednesday the lltli March, 
llie plaintiff paid Ins clieque into the bank 
of Whitmore cS' Co., by wdioiij it was |)rc* 
rented to Young S: Son on the morning 
of Thursday the 12th I\Tareh, and dis- 
honoured, Young Son Iiaving that morn- 
ing slopped payment. Tlie defendant had 
ample funds in tlie hands of Young 6c Son, 
and if the cheque had been presented to 
them during business hours on Wednesday, 
it would have been paid. 

The substantial (lucstion was, w hoflier, 
under tliese circumstances, the drawer or 
tlie pa 3 'ec was bounci to bear the loss ? It 
was admitted on all hands, that if a cheque 
drawn upon a hanker living in the same 
town is jjresented on the daj^ following 
that on which it is received from tlie 
drawer, it must be considered to have been 
presented within a reasonable time ; but it 
was contended for tlie plaintiff, that if the 
bolder of a cheque desires to procure pa}*- 
ment through his banker, he is entitled to 
keep it during the day he receives it, to 
pa}^ it the next day to his hanker, and the 
banker to present it to the drawee on the 
following day. In other words, that the 
bolder has one day more for pre.scnting q 
cheque tlirough his hanker than if he jirc- 
sented it himself. 

*» Alexander y, Bvrchfeld, 7 M. & G. 1061. 
c There w'as a disjmted question of fact, 
arising upon contradictory evidence as to what 
passed between the parties when the cheque 
w’as delivered to the plaintiff, but this question 
was settled by the verdict of the jury, and was 
wholly irrespective of the point determined by 
the court. 


eques on Bankers, 

In tlie course of the argument several 
cases were cited relating to bills ot ex- 
change, as w'cll as cheques, but ibe case 
which came nearest to that under con- 
sideration, and the only one referrcfl to in 
the judgment of the court, was JUdifordy, 
Ridged In tliat case the holder of the 
cheque had discounted it with a banker in 
the country, by whom it was sent up on 
the following day to his London corres- 
pondents, who presenied it the day after 
they received it, hut in the meantim e the 
party on whom it was drawn had become 
insolvent. In that case it was held that 
tlie payee, and not the banker, w'as bound 
to incur tlie loss, but tlie Court of Com- 
mon Pleas distinguisl'.ed that case from 
.'l/wtuder V. cn the ground 

that the defendant, bj^ discounting his 
clieque in the coimtiT, must be taken to 
have assented to that being done which 
was tl:e usual and necessary course to pro- 
duce payment of tlie cheque. Tlie other 
cases cited only established, tliat in the 
case of' a bill ot* exchange, one day more is 
allowed for giving notice of dishonour when 
the bill is presented through a banker, 
than if presented by the party himself, hut 
no case was adduced to show th.at any ad- 
ditional time was allowed under such cir- 
cumstances for presenting the bill for pay- 
ment, which would have been more in 
point. 

The judgment of the court on the ques- 
tion of law was delivered, after considera- 
tion, b>'^ the late Chief Justice Tindaly 
vvlio, after remarking on the absence of 
evidence of any course of dealhig between 
tlie parties from which a contract could be 
imjilied, and of authority to show that the 
drawer was bound to })ay, proceeded to 
observe, under the circumstances dis- 
closed, “ we cannot feel ourselves justified 
in laying it down as a rule of law that the 
Iiolder of a cheque is entitled to one day 
more for presenting it, by passing it 
througb his hankers. Nor can we see 
that such rule is called for as a matter of 
expediency or of pressing convenience. In 
the case of a cheque, the holder does not 
lose his remedy against the drawer by 
reason of non-presentment within anj^ pre- 
scribed time after taking it, unless the in- 
solvency of the party on whom it is drawn 
has taken place in the interval ; that is, 
unless there is an actual loss to the drawer. 
And the instances of any such loss hap- 
pening by reason of the insolvency of tlie 


2 Camp. 53^. 
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drawees taking place during the additional 
time for presentment which is claimed and 
contended for on the part of the plaintiff, 
are probably so very few in the course of 
mercantile concerns, that it can scarcely 
be said to be an evil calling for an exten- 
sion of the time of presentment; more par- 
ticularly as the party who receives the 
cheque may always protect himself against 
any danger of the insolvency of the 
drawee, where he intends the cheque to j 
pass through his bankers*, by stipulating 
that his bankers’ names shall be crossed 
upon the cheque, which would amount to^ 
an agreement on the part of the drawer of 
the cheque that the usual course of pre- 
sentment through a hanger should be oh- j 
served.*' Upon these grounds the court 
determined that the verdict taken for the ; 
defendant should stand, and in effect, that ^ 
the payee of the cheque had, under the cir-j 
cumstances of the case, no remedy against 
the drawer. I 

The learned reporter of Alexander v. 1 
Burchfield^ in reference to the suggestion, 
that the stipulation that the payee's 
banker’s name should be indorsed on the 
cheque would create an implied agreement ; 
on the part of the drawer to liave the , 
cheque presented by a banker in the usual , 
course, acutely observes, that although | 
such an agreement might reasonably bej 
implied when a check was delivered to a i 
payee at too late an liour to render it' 
probable it should be paid on the day it 
was received, when the clieqne is delivered , 
in the early part of the day, the stipulation | 
as to crossing it would not be inconsistent; 
with an intention to cause it to be pre-| 
sented within the usual period. We may | 
also add that, inasmuch as the failure ot a' 
bank is fortunately not a matter of every j 
day occurrence, it is quite true that the 
instances are not many in wliich the payee 
of a cheque will sulfer a loss by reason ot 
the drawee becoming insolvent during the 
day on winch the payee’s banker retains 
the cheque ; but it is quite possible, and 
even probable, that the stoppage of a 
London banker may furnish a Iiundred 
cases on all fours with that of Alexander 
Burchfield, and it may be deserving of 
consideration, whether some plan niiglit 
not be adopted by bankers to relieve their 
customers from the additional risk occa- 
sioned by the delay in the presentation of 
cheques, to which the present course of 
business gives rise. However this may 
be, the rule which this case establishes is, 
that the holder of a cheque is in general 


bound to present it for payment not later 
than the day following that on which he 
receives it, whether the presentment is 
made by himself or through a banker. 

The risk which the holder incurs by ac- 
cepting a cheque which is post dated will 
be more conveniently considered in a 
future number. 


NEW STATUTES EFFECTING ALTERA- 
TIONS IN THE LAW. 


REMOVAL OF NUISANCES. 

9 & 10 VlCT. C. QG. 

An Act for the more speedy Removal of cer- 
tain Nuisances, and to enable the 1 rivy 
Council to make Regulations for tlie Ire- 
vention of contagious and epidemic Diseases 
until the 'I’hirty-lirst Day of August, One 
thousand eight hundred and forty-seven, and 
to the End of the then next session ot 
Tarliamerit. [2Stli August, 1846.J 

1. Certain public officers, on receipt of the cer- 
tiiicate of two medical men, map complain of the 
existence of nuisances . — 9 0. 4, c. 8*2. Ihejus- 
tices to whom the complaint is made required to 
summon parties complained ar/ainst. I he order 
or a copy to be yjrced or affixed to the premises.^ 
Jfthe order be not obeyed, the parlies complaining 
may enter on the premises and remove me 
nuisance.— \\here?LS it is highly expedient for 
the purpose of preserving the health of clivers 

ofher Majesty’s subjects that better provismn 

should he made for the removal of certain 

nuisances likely to promote or increase disease : 

Be it therefore enacted hy the aueen s most 
excellent Majostv, by and with the advice and 
consent of the l.ords spiritual and temiioral, 
and Commons, in this present iiarharnent as- 
sembled, and by the aiilhority of the same. 
That it shall he lawful for any town council 
or other like body having jurisdiction within 
any corporate town, borough, city, or phice, 
or any trustees or coinmissioners or other like 
ofucers acting under the provisions of any act 
of iiarliamcnt for the drainage, piumg, or 
cleansing, or managing or directing the police, 
in any town, borough, city, or place, or Icir any 
of the above purposes, or for coininissioners 
acting under the provisions of an act passed m 
the ninth year of the reign of his Majesty Ring 
George the Fourth, intituled Act to make 
Provision for lighting, cleansing, anci watching 
Cities, I'owns Corporate, and Market towns 
in Ireland, in certain cases,” or in case there 
shall be no such town council or other like 
body, or no such trustees or commissioners 
having jurisdiction or acting as aforesaid, m 
any to%vn, borongh, city, or place, then Jt sMl 
be lawful for the guardians of the poor upOT 
receiving a certificate in writing m the torm 
Tontined in schedule (A.) to this ac ^nexed. 
or to the like effect, signed 
fied medical practitioners, of the hlthy and un- 
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wholesome condition of any dwelling house or ^existed, — And be it enacted. That it shall be 
other building, or of the accumulation of any lawful for the persons who shall have made 
offensive or noxious matter, refuse, dung, or such complaint as aforesaid to take proceedings 
offal, or of the existence of any foul or offensive to recover from the owner or occupier of any 
drain, privy, or cesspool, to lay a complaint dwelling house or other building or place in 
before any two justices of the peace, and such any such order as aforesaid mentioned, the 
justices, upon the production of such certificate costs and expenses incurred by them in obtain- 
as aforesaid, shall forthwith summon, in the ing such order or in removing or abating an}' 
form contained in schedule (B.) to this act an- nuisance, and otherwise carrying such order 
nexed, or to the like effect, the owner or occu- into effect ; and any two justices, upon the ap- 
pier of the premises described in such certifi- ^»lication of such persons so complaining, shall 
cate to aj)pear before them or some other jus- summon such owner or occupier to appear be- 
tices to anwer the matters of complaint alleged fore them at a time and place to be named in 
in such certificate, and if such owner or occu- such summons ; and upon the appearance of 
pier shall not appear at the time and jdace such owner or occupier, or in his absence upon 
named in such summons, or having ap|)eared ! proof of due service of the summons, such 
shall not show sufficient cause to the contrary, j justices, uj)on proof that such costs and ex- 
or if there is noi owner or occuiiicr, or if it ap- penses as aforesaid have been incurred by the 
pears that no owner or occupier can ])e found, said j)ersons so complaining, shall (unless they 
and upon proof that a co})y of the said sum- shall think fit to excurse the party so charged 
mons was left on the jwemises in the summons on the ground of j)Overty or other special cir- 
mentioned, then in either of the cases aforesaid • cumstances) order such owner or occupier to 
such justices, upon proof to their satisfaction I pay the amount thereof to the said persons so 
of the existence of the nuisance in the said = complaining, together with the costs attending 
certificate described, shall forthwith make an i such summons and hearing ; and if the same 
order in writing under their hands and seals ! shall not he paid by the parties liable to pay the 
in the form contained in schedule {C.) to this | same within seven days after demand, the 
act annexed, or to the like effect, for the ; amount may be recovered by distress of the 
cleansing, w’liitewashing, or purifying of any : goods of the parties liable as aforesaid ; and 
such dwelling house or other building, or for | the justices by whom the same shall have been 
the removal or abatement of the nuisance in ordered to be paid, or any two other justices, 
the said certificate described, within the period ! on application, shall issue their warrant ac- 
and in the manner in the said order to be pre- • cordingly, 

scribed (such ])eriod not being more than two | 3. Certain public offeers in Scotland, on re* 

clear days, of which Sunday shall not be one, - ceipt of the certificate of two medical men, may 
after notice of the making cf the said order ! complain of the existence of nuisances in Scot* 
has been given in pursuance of the provisions land.— S 9 Viet. c. 83. — The sheriff or jus* 
of this act) ; and suc h order, or a true co])y of fice.s to whom the complaint is made required to 
the same, shall l)e forthw ith served uj)on the order the attendance of the jmrties complained 
owner or occu])ier resjicctively of the premises — The order or a copy thereof to he 

or place mentioned in such order, or if \\\ere \sen^ed or affixed to the jnemises. — If the order 
be no such owner or occupier, or if such ' be not obeyed the parties comphiiniuy may enter 
owner or occupier cannot be served, then such \on the premises and remove the nuisance. — And 
order or a true cof)y thereof shall be forthwith . be it enac-ted, 'J'hat it shall be lawful for the 
affixed ujjon some part of such jjiemises or ^nagistrates and councillors or other like body 
place as aforesaid ; and if the dwelling bouse | having jurisdiction within any burgh, town, 
or other building in the said order mentioned j city, or j)lace in Scotland, or any trustees or 
shall not be cleansed, whitewashed, or purified, I commissioners acting under the provisions of 
or if the nuisance in the said order described | any act of j)urliamcnt for the drainage, i)aving, 
shall not be removed or abated, within the | or cleansing, or managing or directing the 
period and in the manner in the said order | police, in any burgh, town, city, or jilace in 
mentioned, it shall be lawful for the persons ! Scotland, or for any of the above puiposcs, or 
who made the complaint, .and who shall be j in case there shall be no such magistrates or 
authorized by the said justices so to do, by councillors or other like body, or no such 
themselves, their servants, and others, to enter trustees or commissioners having jurisdiction 
any dwelling house or other building or ])lace or acting as aforesaid, in any burgh, town, 
in the said order mentioned, to cleanse, white- city, or place, then it shall be lawful for the 
wash, or purify such dwelling house or other parochial board for the management of the 
building, or to remove or abate the nuisance in poor in Scotland established under the pro- 
the said order described ; and if any person visions of an act of parliament passed in the 
shall wilfully obstruct any person acting under session held in the 8 & 9 Viet., intituled “ An 
the authority and in pnrsviance of any order Act for the Amendment and better Adininistra- 
made under the ])rovisions of this act he shall tion of the Laws relating to the Relief of the 
be liable to a penalty not exceeding 10/. nor I\)or in Scotland,” upon receiving a certificate 
less than 2/. for every such offence. in writing in the form aforesaid, or to the like 

2. Costs and expenses incurred by the parties effect, signed by two duly qualified medical 
complaininy may be recovered from the owner oi practitioners, of the filthy and unwholesome 
occupier of the premises on which the nuisanct ' condition of any dwelling house or other build- 
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ng,^ or of the accumulation of any offensive or 
noxious matter, refuse, dung, or offal, or of 
the existence of any foul or offensive drain, 

E , or cesspool, to lay a complaint in writing 
s the sheriff or any two justices of the 
peace, and such sheriff or justices, upon the 
production of such certificate as aforesaid, shall 
forthwith order the owner or occupier of the 
premises described in such certificate to appear 
at a time and place to be named in such order, 
to answer the matters of complaint alleged in 
such certificate, and every such order shall be 
served uj)on the owner or occupier of the 
premises described in such certificate, either in 
person or by leaving or affixing a copy of the 
same at or upon the ])rcmises, and either upon 
appearance or failing to appear of such owner 
or occupier, or if there be no owner or occu- 
pier, or if it appear that no owner pr occupier 
cjin be found, then in either of such cases it 
shall be lawful for the sheriff or justices to pro- 
ceed to the hearing of tfte complaint, and upon 
proof to their satisfaction of the existonce of 
the nuisance in the certificate described, either 
by the confession of the party so complained 
against, or u])on ])ro()f by legal evidence, and 
without any written ])leadings or record of evi- 
dence, they shall forthwith make an order in 
writing in the form aforesaid or to the like 
effect, under his or their hands or seals, re- 
quiring such owner or occupier to cleanse, 
whitewash, or j)urify any such dwelling house 
or other building, or to remove or abate the 
nuisance in the certificate described, within the 
period and in the manner in the said order to 
be prescriljed (such period being not more 
than two clear days, of which Sunday shall not 
be one, after notice of the making of the said 
order has been given in pursuance of the ])ro- 
visions of this act;) and such order, or a true 
copy of the same, shall be forthwith served upon 
the owner or occupiei- respectively of the pre- 
mises or j.)lace menlioncMl in such order, or if 
there he no such owner or occupier, or if such 
owner or occupier cannot he served, then such 
order, or a true copy thereof, shall he forth- 
with affixed upon some part of such premises 
or place as aforesaid ; and if the dwelling 
house or other building in the said order men- 
tioned shall not he cleansed, whitewashed, or , 
purified, or if the nuisance in the said order! 
described shall not be removed or abated with- 1 
in the period and in the manner in the said j 
order mentioned, it shall be lawful for the ])er- 
sons who made the com])laint, and who shall 
be authorized by the said sheriff or justices so 
to do, by themselves, their servants and others, 
to enter any dwelling house or other building 
or place in the said order mentioned, to cleanse, I 
whitewash, or purify such dwelling house or ' 
other building, or to remove or abate the nuis- 
ance, in the same order described ; and if any 
person shall wilfully obstruct any i)erson act- 
ing under the authority and in pursuance of 
any order made under the provisions of this 
act, he shall be liable to a jienalty not exceed- 
ing 10/. nor less than 2/. for every such 
offence. 


4. Costs and expenses incurred hy the parties 
complaining may he recovered froM the owner or 
occupier of the premises ofl widch the nuisance 
existed, — ^And be it enacted, That it shall be* 
lawful for the persons who shall have inade 
such complaint as aforessud to take proceedings 
to recover from the owner or occupier of any 
dwelling house or other building or place in 
any such order as aforesaid mentioned the 
costs and expenses incurred by them in obtain- 
ing such order, or in removing or abating any 
nuisance, and otherwise carrying such order 
into effect; and any sheriff or two justices,, 
upon the application of such pirsons so com- 
plaining, shall issue an order requiring such 
owner or occiipUr to appear before him or them 
at a time and place to be named in such order, 
and upon the appearance of such owner or oc- 
cupier, or in his absence ujion proof of due 
service of the order, such sheriff or justices, 
upon proof that such costs and expenses as 
aforesaid have been incurred by the said per- 
sons so coinjdaining, shall (unless he or they 
shall think fit to excuse the party so charged 
on the ground of poverty, or other special cir- 
cumstances,) order such owner or occupier to 
pay the amount thereof to the said persons so 
complaining, together with the costs attending 
such order and hearing, and if the same shall 
not be paid by the jiarties liable to pay the same 
within seven days after demand, the amount 
may be recovered by poinding and sale of the 
goods of the parties liable as aforesaid, and the 
sheriff or justices by whom the same shall have 
been ordered to be paid, or any two other jus- 
tices, on apj)lication, shall issue their warrant 
accordingly. 

Privy council, iffc in England and Ireland, 
j empowered to issue orders at any time to prevent 
the spreading of contagious or epidemic diseases, 
— And whereas cases may occur where cities, 
towns, or jdaces maybe threatened with or affect- 
ed by formidable, contagious, or epidemic dis- 
eases, and it may be impossible to establish rules 
for the prevention thereof by the authority of 
parliament with sufficient promptitude to meet 
the exigency of each case, and it is therefore 
exjiedient to enable the lords of her Majesty’s 
most honourable ])rivy council to issue orders 
in England and Scotland, and the Lord Lieu- 
tenant and privy council of Ireland to issue 
orders in Ireland, from time to lime for that 
purpose ; be it therefore enacted, That if any 
city, town, bnrgb, or ))lace shall hereafter be 
threatened with or affected by such formidable 
contagious or epidemic diseases, it shall be 
lawful in England and Scotland for the lords 
and others of her Majesty’s most honourable 
privy council, or any three or more of them, 
(of whom the lord ])rcsident of the council or 
one of her Majesty’s principal Secretaries of 
State for the time being shall always be one,) 
or in Ireland for the Lord Lieutenant and privy 
council of Ireland, by any order or orders to 
be by them from time to time made, to esta- 
blish, and again from time to time by any such 
order or orders to revoke, renew, alter, and 
vary, all such rules and regulations, or to sub- 
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ititute any such new rules and regulations, as 
to tbem ina)r appear necessary or expedient for 
the prevention, as far as may be possible, of 
any such contagious or epidemic diseases, or 
for the relief of any persons suffering under or 
likely to be affected by any such diseases, and 
for the safe and speedy interment of any person 
who may die of any such diseases. 

6. Orders to he certified hy clerks of the privy 
council^ and v)hm puhlishedt received as evi- 
dence , — And be it enacted. That every such 
order as aforesaid relating to England or Scot- 
land shall be certified under the hand of one of 
the clerks in ordinary of her Majeety’s privy 
council in England, and every such order re- 
lating to Ireland shall be certified under the 
hand of one of the clerks of the privy council 
thereof, and that the ])ublication of any such 
order for England or Scotland in the London 
Gazette, or for Ireland in the Dublin Gazette, 
shall for all intents and purposes be taken, ad- 
mitted, and received in all courts, and by and 
before all judges, justices, magistrates, sheriff s, 
and others, as good and sufficient evidence of 
the making and of the date and contents of 
any such order. 

7. Penalty for violation of orders . — And be 
it enacted, That any person who shall or may 
violate or wilfully and knowingly infringe the 
l)ro visions of any such order, or who shall or 
may refuse or wilfully neglect or omit to act in 
obedience to or in conformity with any such 
order, or who shall resist, oppose, or obstruct 
the lawful e.xccution thereof, shall for every 
such offence incur and become liable to a pe- 
nalty not exceeding 5/. nor less than 1/., to 
be recovered in the manner herein after men- 
tioned. 

8. Proceedings in case of information^ ^ c, 
in England or Ireland , — And be it enacted. 
That any penalty iin])Ost d by this act for any 
offence committed in England or Ireland may 
be recovered by any person who may sue for 
the same before any two justices, and it shall 
he lawful for any two justices, in all cases where 
any information shall be laid before them on 
oath of any offence against the provisions of 
this act, and they are hereby required to issue 
their summons to any person wlioiii they may 
have reason to suppose capalffe of giving any 
material evidence on the hearing of such infor- 
mation, requiring every such person to appear 
and give evidence at a time and place to he 
specified in such summons ; and if any j)erson 
so summoned shall not aj)pear before such jus- 
tices at the time and place so 6])ecified in the 
said summons, or shall not offer any reasonable 
excuse for such default to the satisfaction of 
the said justices, or appearing shall not submit 
to be examined as a witness, then and in every 
such case it shall he lawful for the said justices 
and they are hereby authorized (proof on oath, 
in the case of any person not appearing to such 
summons, having been first made before such 
justices of the due serAdee of such summons on 
such person by delivering the same to him or by 
leaving the same at his usual place of abode), 
by warrant under the hands and seals of such 


justices, to commit any such person so making 
default as aforesaid to some gaol or house of 
correction within the jurisdiction of the said 
justices for any time not exceeding fourteen 
days, or until such person shall submit to be 
examined and give evidence. 

9. Justices empowered to levy penalties hy 
distress and sale of goods, t^c. In case offender 
hath not goods, justices may commit , — And 
be it enacted, That all justices in England or 
Ireland shall and are hereby einpowei ed, on the 
conviction of any person before them for any such 
offence as aforesaid, hi default of payment of any 
such i)cnalty as aforesaid, to cause the same to 
be levied hy distress and sale of the goods and 
chattels of the offender hy warrant under the 
hands and seals of such justices, together with 
the reasonable costs of such distress and sale ; 
and in case it shall ajipear to the satisfaction 

f such justices, cither by the confession of the 
offender or hy the oath of one or more credible 
witness or witnessesj^ that such offender hath 
not goods and chatttds within the jurisdiction of 
such justices sufficient whereon to levy any such 
costs and charges, such justices may, without 
issuing any warrant of distress, commit such 
offender to any such gaol or house of correc- 
tion as aforesaid for any time not exceeding 14 
days, unless such penalty, costs, and cliJirges 
be sooner paid, in such manner as if a warrant 
of distress had issued and a return of nulla 
hona made thereon, in which case also it shall 
be lawful for such justices to commit any such 
offender for sucli term of 14 days, or for any 
shorter period, to any such ])rison as aforesaid. 

10. Recovery of penalties in Scotland, She- 
riff' or jnstiees empowered to determine com- 
piaints , — And he it enacted. That with regard 
to the proceedings for the recovery of penalties 
in Scotland, any such penalties imposed hy this 
act may he recovered hy the procurator fiscal 
of the court, or any person or j)ersons who 
shall sue for the same, before any sheriff or 
two justices of the peace ; and it shall be laAV- 
ful for the sheriff’ or justices before whom any 
complaint for the recovery of any penalties may 
he brought to ])rocecd in a summary way, and 
to grant warrant for bringing the parties com- 
plained upon immediately before them, and, on 
proof on oath hy one or more credible witnesses 
or other legal evidence, forthwith to determine 
and give judgment in such complaint, without 
any written pleadings or record of evidence, 
and to grant warrant for the recovery of all 
penalties and expenses decerned for, failing 
j)ayment within eight days after con\dction, by 
poinding and imprisonment for a period at the 
discretion of the sheriff or justices not exceed- 
ing 14 days. 

1 1 . Application of penalties . — And he it en- 
acted, That all penalties imposed by the autho- 
rity of this act shall he applied in or towards 
the relief of the poor of the parish or place in 
which any offence as aforesaid may have been 
committed. 

12. Orders of council to be laid before par- 
liament,— And be it enacted. That every order 
which may be so made as aforesaid hy the lords 
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t)f her Majesty^s privy couneil^ or by any three shall the same be removed by certiorari or 
or more of them^ or by the Lord Lieutenant otherwise into any of the superior courts, 
and privy council of Ireland, shall be forthwith ^ 17. Interpretation of act, — And be it enacted, 
laid before both houses of parliament, if par- That in this act the following words and ex- 
liament shall be then sitting, and that such pressions shall have the meaning hereby as- 
orders as shall be so made when parliament signed to them, unless there be something in 
shall not be sitting shall be laid before both the subject or context repugnant to such con- 
houses of parliament within 14 days next after structidn; (that is to say,) the words “justice 
the commencement of the first session which or justices shall mean justice or justices of 
shall ensue upon the date of any such order. the peace respectively acting for the county, 
13. Justices may order payment of monies borough, liberty, cinque port, or place 
expended for the piurposes of tills act. — And be ! where the matter trequiring the cognizance of 
it enacted, That all and every expense which j any such justice or justices respectively shall 
may be reasonably and properly incurred in j arise, and who shall not be interested in the 
carrying into effect any of the provisions of flatter ; and tlje word “sheriff” shall mean 
this act relating to the cleansing of houses, or the sheriff of any county or place in Scotland 
to the removal of nuisances, and not recovered where the matter requiring the cognizance of 
from owners or occupiers under the provisions ^ny such sheriff shall arise, and who shall 
lierein-before contained, or to any proceedings not be interested in the matter ; the words 
had or taken in imrsuance of any order issued “ guardians of the poor ” shall mean the 
under the authority this act for prevention guardians, directors, wardens, governors, or 
of any formidable, contagious, or epidemic dis- other like officers having the management of 
•eases, shall be detained or defrayed out of the the pour, for any union, parish, township, 
rates or monies raised or contributed for the hamlet, or place where the matter requiring the 
relief of the poor of the parish or extra-paro- j cognizance of any such officers as aforesaid 
chial place maintaining its own ])oor in which j respectively may arise, and the overseers of 
the same shall he so incurred, and in other ! every parish, township, hamlet, or place in 
extra-parochial places out of the poor's rate of I which relief to the poor shall not be adminis- 
the parish nearest adjoining ; and it shall be ’ tered by guardians ; and words and expressions 
lawful for any two justices and they are hereby I importing the singular number shall include 
required to order and direct from time to time, 'the plural number, and words importing the 
as occasion may require, the treasurer of the plural number shall include the singular num- 
guardiaiis, or other officer of tlie union or I l)er, and words im])orting the masculine gender 
parish, or the overseer of the parish in which j shall include females. 

any such expense shall have been so incurred ! 13. Conihutonceof act. — And be it enacted, 

as aforesaid, to pay such sums as may be cx- ' That this act shall continue in force until the 
pressed in such order out of any monies which , 31st day of August, 1847, and from thence 
may come into his hands by virtue of his office ; ! until the end of the then next session of par- 
and in case any such treasurer, other officer, j lianient. 

or ov'crseer on wlioin any such order shall hei 19. ^et may he amended, Sfc . — And be it 
made shall neglect or refuse to pay the said j enacted, 3'hat this act may be amended or re- 
inoney so named in such order for the space' pealed by any act to be passed in this present 
of 20 days, it shall be lawful to recover the session of jiarliament, 

same by distress and sale of his or their goods 

and chattels, together with the costs thereof, • 
by warrant under the hand and seal of any two 
justices authorized to make such order for- 
payment. ' 

14. Definirum of the ivord owner. — And, 
be it enacted, lliat for the jiurposes of this* 
act, and in order to prevent any disiiute touch- 
ing the word “ owner,” the lierson receiving 
the rents of any property from the occupier 
thereof on his own account, or as trustee or 


THE 
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Schedule (A ) s. 1. 

Ccrlificate of Medical Pr act it loners. 

To the town council, Sfif., or to 
guardians of the poor of the 
union or parish [«.v the case may ie.] 

, W e, the undersigned A. B. and C. 1). two 

agent for any other person, shall be deemed j duly qualified medical practitioners, residing 
the owner of the same for all such jmrposes. at "[insert name of the pnrishi] 

15. Act not to extend to certain places. — Pro- 1 having viewed the dwelling house occupied by 

yidccl always, and be it enacted. That nothing j one X. Y. [or a certain piece of land near the 
in this act contained shall extend or apply to j King’s Head Public House, or certain pre- 
any place in which a medical officer of health mises occupied by one Y. Z., as the case may 
and an inspector of nuisances baa been or may be, describing the premises^] situate in 
hereafter be appointed under any local act Street in the parish of in the county 

passed in the present session of parliament. of do hereby certify, That the 

IG. Proceedings not to he quashed for want said dwelling bouse is in a filthy or iinwhqle- 

^f form. — And be it enacted, That no order or some state, [or that there is an accumulation 
any other proceeding or thing done or trans- of offensive or noxious matter, refuse, dung, 
acted relative to the execution of this act shall and offal on the said piece of land, or that 
be quashed or vacated for want of form, nor there is a foul and offensive drain, privy, or 
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eeespool on the said premises occupied by B, F., two of her Majesty’s justices of the 
Y. JZ; situate, as the case way oe,]| and peace acting in and for the county of 
that the same is likely to be prejudicial to the \or borough, ^c., of as the case may 

health of the occupiers, or of the persons whose oe,] by the town council, <5*c., \pr by the 
habitations are in the neighbourhood of the guardians of the poor of the union, as 

above-mentioned premises. Witness our hands the case may be^ that the dwelling house occu- 
this day of 18 pied by the said X, F. situate in 

(Signed) A, B. Street in the parish of in the said 

C. D. county of [describing the premises 

Members of the Royal College of Surgeons, was in a filthy and unwholesome state for that 


[as the case may be"] 

I 

Schedule (R.) s. 1. 

Summons of Justices. 

To the constable of 

other persons whom this may concern. 


there was an accumulation of offensive or 
noxious matter, refuse, dung, and offal on a 
certain piece of land near the King’s Head 
Inn, situate, ^ c., or that there was a foul aiui 
offensive drain, privy, or cesspool in certain 
, .. premises occupied by one F. Z situate, as 
anri al j certificate in writing 

under the hands of A. B. and C. D. of 


County of \ Whekeas complaint hath being two duly cpialified medical practitioners, 

[or Borough, <5*c. Mieen this day made before addressed to the town council, §*c., [or to the 
of ] to wit. ) ns,B. C.and E. K, Esquires, guardians of the jioot of the union, 

two of her Majesty's justices of the jieacc act- as the case may be^ certifying that the same 
ing in and for the said county of [or borough, was likely to be prejudicial to the liejdtli of the 
by the town council of • occupiers, or of the ])ersons who.se habitations 

[or guardians of the poor, ns the case may he,'] |arc in the neighbourhood thereof, having been 
setting forth that a certain dwelling house oc- | produced before the said justices at the time of 
cupied l)y one A". Y. situate in !the making of the said coirijilaint : And wliereas 

[describing the premises'] is in a filthy and iin- the said F., the owner [or occupierj of the 
wholesome state [or that there is an accumula- ^ said dwelling house [or of the said ])iece of 
tion of offensive or noxious matter, dung, re- Jaiid, or of the said premises] herein-hefore de- 
mise and offal on a certain piece of land situate .scribed, has this day appeared before us, B. C. 

^ [describing the premises,] or that j and E. F, two of her Majesty's justices of the 
there is a foul and offensive drain, privy or : peace acting in and for the said county [or 
cesspool in certain premises occupied by one borough, tS-c ,] in pursuance of a summons 
X. } . situate in [descrihing the duly serveu upon him in that liehalf, to answer 

prmwe.v,] and the certificate in writing under ; the matter of the said complaint, [Or, if the 
the hands of A, li. and C. D., two duly (piali- \ sninmons has not been served, Anri whereas it 
fied medical practitioners, certifying that the ; has been proved on oath before us, B. C. and 
same is likely to be prejudicial to the health ; -E. K, two of her Majesty’s justices of the peace 
of the occupiers, or of the persons whose habi- . acting, that the said ^Y. T., the owner 
tations are in the neighbourhood thereof, hav- ! [or occupier] of the said premises in the saitl 
mg been also produced before u.s at the time of certificate iiientioned, could not he found, and 
making the said comj)laint ; these are therefore ; that a true copy of a summons recpiiring the 
to command you forthwith to summon the said ; said A". F. to appear this day before us to an- 


to 

A . F. the occupier [o?* F, Z., the owner of the 
said premises, as the case may he,] to appear 
before two of her Majesty's justices of the 
peace at on the day of 

next, at the hour of o’clock, to answer the 
matter of the said complaint. 

Given under our hands and seals the 
flay of A.l). 18 

B. C, 

E, F. 


(L.S.) 
(L. S ) 


1 day 1 

swer the said complaint was left on the said 
premises. 1 Now we, the said justices, having 
heard the said cornjdaint, and examined the 
fact and all proi)er witnesses upon oath, and 
the existence of the nuisance in the said certi- 
ficate described having been proved on oath to 
our satisfaction, do hereby, in pursuance of the 
statute in that case made and provided, order 
the s .id X, Y,, the owner [or occupier, as the 
case may be,] of the said dwelling house [or of 
the said })iece of land, or of the said premises 
occui)ied by F. Z'.,] within hours from 

the service of this our order, or a true copy 
thereof, on the said AT. I^, or if service cannot 
Tn V ’I’' rr.wrnor fortliwitli cffected upon him, then within 

//iwiJandtothetowncmmcilJ'cTr' J?*** our order, or 

to the guardians of the poor of the Li "! 

union or parish [»s the cU may J] and "!!? T * premises, to wh.te- 

toiheirservants.and to all other prisons r T®’ * said dwelling 

p ^ ^ ” lation of offensive or noxious matter, refuse, 

uoiinty f>l 1 HERBAs on the day dung, and offal from the said unoccupied piece 

Lorl3orougb,<) e , >of last complaint of land, or to cleanse the said foul and offensive 

ot J to wit. J was made before B. C. and drain, privy, or cesspool] and if default shall* 


SCIIEDULE (C.) s. 1. 
Order of Justices, 
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be made by the said X, Y, in obeying this our 
order, then we, the said justices, authorize and 
require, order, and direct you, the said [town- 
council, ^-c., or guardians of the poor,] to enter 
upon the said premises, and to cleanse, white- 
wash, and purify the said dwelling house, [or 
abate the said accumulation of 
offensive or noxious matter, refuse, dung, and 
offal from the said piece of land, or to cleanse 
the said foul and offensive drain, privv, or 
cesspool.] 

And for your so doing this shall be your 
sufEcient warrant and authority. 

(iiven under our hands and seals this 
day of 18 . 

B. C\ (l. 8.) 

E, F. (l. s.) 

NOTES ON EQUITY. 


rniVILEGED COMMUNICA'riON, — SOMClTOtt 
AN1> OniKNT. — .SALE OF ESTATE. 

'IbiE ])rivilege of communications between 
.•iolicitor and client is not limited to actions and 
suits, but extends to all matters within the 
scope of tlie ordinary duties of a solicitor, 'riie 
sale of an estate is deemed one of such matters, 
as appears by the decision, on appeal, of Lord 
Chancellor Lyndhurst, in Carpmnel v. Powis\ 
just reported in the 4th part of Mr. Phillijjs’s 
lleports, p. 087.’' 

'J'he Lord Chancellor, — ** I am of opinion 
that the privilege extends to all communications 
between a solicitor, as .such, and his client, re- 
lating to matters within the ordinary scope of a 
solicitors duty. Now, it cannot be denied 
that it is an ordinary part of a solicitor’s busi- 
ness to treat for the sale or purchase of estates 
lor liis clients. For .some purposes bis inter- 
vention is indispensable in such transactions : 
he is to draw the agreements, to investigate 
the title, to prejiare the conveyance. All these 
things are in the common course of his busi- 
ness. But it is said that the fixing of a re- 
served bidding and other matters connected 
with llie sale, are not of that character, inas- 
much as they might be entrusted equally well 
to any one else. It is impossible, however, to 
sjdit the duties in that manner without getting 
into inextricable confusion. I consider them 
all parts of one transaction - the sale of an 
estate : and that a transaction in which solici- 
tors are ordinarily employed by their clients. 

1 hat being the case, I consider that all coro- 

* This part has been delayed by the expecta- 
tion of some other judgments of Lord Lynd- 
hurst. Ihe above case, however, was decided 
so late as the 25th March last. This is indeed 

improvement in the “regular reporters.” 
This part contains the case of Brown v. Bam- 
ford on separate use, (which we reported on 
the 13th June,) and the case of the Mexsters* 
Clerks, reported L. O. June 6th. 


ns of the StnaU Debts Act, 

munications which may have taken place be- 
tween the witness and his client in reference to 
that transaction are privileged.” The decision 
of the Master of the Rolls was therefore af- 
firmed. 

See Walker v. Wildman, G Madd. A7, as to 
the same privilege extending to communica- 
tions with ail intermediate agent of the client. 

This decision is important, as confirming 
beyond all doubt the right of solicitors to act 
professionally, — not alone in the preparing of 
deeds and instruments relating to sales, — but 
in the preliminary negotiations, even to the 
settling of the supposed value of the property 
by a reserved bidding. 

EDITIONS OF THE SMALL DEBTS 
ACT. 

Wk noticed last week Mr. Udall's edition^ 
of the Small Debts Act, and made some 
extracts from lus notes. We find some 
others wliicli will be |)ropcr to lay before 
our readers, who are generally desirous of 
reading the criticism.s to which this me- 
morable statute may be fairly subjected.** 

On the process of the court and mode* 
of proceeding, stated in the 51)tb section, 
the following notes are made : — 

“The ])laint is to contain the substance of 
the action intended to l)c brought ; and as by 
s. 75 the plaintift* cannot at the trial give- 
evidence of any demand or cause of action,, 
except such as is stated in the summons, the 
summons must .set out with convenient cer- 
tainty tlie cause of action. Clearness and pre- 
cision will be wliat are to be attended to, with- 
out the tccimicalities of pleading. Althongli 
general forms will lie made, these cannot em- 
brace tlie multitudinous causes of action which 
may be the subject of litigation in tlm new 
courts. It will therefore be necessary to in- 
vestigate the evidence before the plaint is en- 
tered, as the objection will often arise at the 
trial that it does not sujijiort the cause of action 
stated. What is sufficient certainty in the 
statement will often be mooted in the courts 
for the court and the defendant should be 
able to discover from the jdaint itself the na- 
ture of the claim. And as it will be open for 
the defendant to say that in fact it states no 
cause of action at all, there must be some test 
recognized to determine what is a sufficient 
statement of a cause of action. Pci haps it 

would be a convenient lest of this to apply the 
rules applicable after verdict to pleadings in 


* Mr. Jagoe has also published a useful edition 

of the act with notes, comments, and decisions 
on analogous statutes^ Mr. Moseley, the au- 
thor of an able Treatise on Inferior (knirts, has 
also published the first part of a Treatise on 
the present act. 
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the superior courts ; for instance, those in item, and recovered his whole demand by suc- 
which defective statements of causes of action cessive suits in these courts. The object of 
are aided by intendment ; and the chief baron the section was no doubt to prevent this being 
has applied this test to proceedings by civil done, and to protect a debtor from a multi- 
bill in Ireland. But, on the other hand, an plicity of suits where one would suffice. Has 
omission of that which mtikes the statement a this been effected? This appears to me to 
cause of action cannot be aided. There aj)- depend principally on the words I have marked 
pears to be no specific enactments similar to in italics in the section — ' any plaintiff having 
s. 75 in the Civil Bill Statutes; but good cause of action^ ^ for which a plaint might be 
sense would render it necesaary to adopt such entered under this act, if not for more than 
a rule in any system, and it lias accordingly twenty pounds.’ Does this extend the mean- 
been held by Burton, J., Jn Ireland, in Rer/an ing of the section to any number of causes of 
V. Northland, in Napier’s Digest, ‘ that if the action for which but one plaint would be ne- 
civil bill state one specific cause of action and ccssary ? Can * cause of action * be construed 
the evidence jirove another and different cause to be for tliis juirpose the same as one de~ 
of action, the nlaintiff must fail.’ In some canes mand f for a demand may include infinite 


in t?ie new courts it would appear to be ne- 
cessary to state with convenient certainty in the 
plaint the place where the cause of action 
arose, for the purpose of giving jurisdiction, as 
in the j)roceedings under the replevin clauses 
of this act ; for on referring to s. 120, it will 
be seen that the replevin plaint is to be en- 
tered in the court of the district where the 
distress is made. 

It will he observed, that no provision is 
made as to joinder of causes of action of dif- 
ferent kinds in the same plaint. It will pro- 
bably lie found convenient to allow this under 
certain Umitntions. The rules of the superior 
courts on this subject do not satisfy the reason 
sufficiently well to adopt them in toto in any 
new system. For instance, one can hardly 
see any satisfactory reason for the rule that a 
cause of action for the tresjiass on plaintiff’s 
land can he joined with the beating of hiiriself 
or servant, and that trespass to land should 
not be joined with a case for injuring a water- 
course. Nothing, moreov'er, is said in the 
statute as to joinder of different rights of\ 
action. As, however, it will introduce great ! 
inconvenience, and often much injustice to 1 
defendants, to join causes of action in a repre- | 
sentative character, such as assignee, for in- ! 
t^tance, with a claim merely personal, it is pre- ' 
sumed that the joinder of rights will not be 
allowed.” 

Regarding the provisions of the 63rd 
section relating to demands not being di- 
vided for the purpose of bringing two or 
more suits, the learned annotator observes, 
that — 

“The plaintiff shall not divide 'any cause of 
action ’ without abandoning the excess above 
twenty ]iounds ; thus, if an entire debt is due, 
say on a bill of exchange for forty pounds, he 
cannot bring an action for twenty ])ounds and 
afterwards sue for the balance. Thus far this 
is clear. The large majority, however, of pe- 
cuniary claims are tradesmen’s accounts, con- 
sisting of a variety of items, sold at different 
times, for each of which there is a separate con- 
tract or cause of action. Had there been nothing 
further in the section, but little or no doubt 
could have e.xisted but that the creditor might 
have proceeded in separate actions for each 


causes of action. It is certainly very far from 
clear that such is the meaning of the section. 
That ])art of it which enacts that the judgment 
shall be m full discharge of all demands in 
respect of such causses of action will not aid 
the supposed intention; it might, perhaps, 
have done so had the words been inverted, 
ind it had stood thus, — that the judgment 
should be in full discharge of all causes of 
action in respect to such demand. The ques- 
tion simply, what is a dividing of action has 
received judicial interpretion in a case that 
arose as to the jurisdiction of the county court. 
The King v. The Sheriff of llenf or dshire, 1 B. 
& Ad. 672. The ap])iication was for a writ to 
prohibit the sheriff from proceeding in two 
suits in his county court at the suit of the 
same plaintiff against the same defendant, and 
it appeared that the facts were these : — 

“‘ A. became indebted to B. in a sum not 
exceeding forty shillings, for the carriage of a 
parcel of goods, and in a month afterwards 
incurred another debt to B. not exceeding 
forty shillings, for the carriage of a second 
parcel. A. brought two actions in the county 
court for the res])cctivc debts : — Held, that 
the causes of action were distinct, and that A. 
was entitled to sue sc])arately for each de- 
mand, and the court of King’s Bench refused 
a prohibition.’ In that case. Lord Tenterden, 
giving judgment, said this was not a split- 
ting of actions ; ‘ to be so the cause of action 
must be one and entire : in these cases the 
two items are perfectly distinct debts, the one 
having no connexion with the other;’ and 
he added, that the jdainliff might have sued 
for one before the other was due; and that 
as he had a remedy for the first debt, so lie 
must have one for the second. ’J'lie Irish 
statute for giving the civil hill jurisdiction to 
the assistant barristers* court, 36 Geo. III. c. 
25, s. 8, has the following })rovision : — ^That 
no cause (\f action still subsisting, and in the 
whole amounting to a sum beyond such sum 
as is made, according to th'j nature of the 
case, recoverable by force of this act, shall be 
split or divided, so as to make the ground of 
two or more different actions, in order to 
bring such cases within the jurisdiction 
created by this act.’ The words ‘ no cause 
of action still subsisting and in the whole 
amounting to a sum,’ &c., would, at the first 
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view, lead to an inference that the legislature 
intended to make it apply to all causes of 
action existing at the time of the commence- 
ment of the suit ; but the contrary has been 
held, — as, where A. lent B. a sum of money, 
and some time afterwards another sum : — 
Held, that A. might sue for them separately. 
See the cases collected in Napier’s Digest 
Civ. Bill. The rule appears to have been 
settled by the decision of Bushe, C. J., in the 
case of Hamblin v. Hamblin, reported in Mr. 
Napier’s Digest. When that case came on for 
appeal, the learned chief justice was inclined to 
consider it a splitting of a cause of action; 
but during the argument the above case of 
The Kiny v. the Sheriff of Herefordshire was 
cited, and after taking time to consider, he, 
as is stated, on the authority of that case being 
so much in point, held, that he had no further 
difliculty in deciding that it was within the 
jurisdiction of the civil court. It would, 
however, have been mor^ satisfactory had the 
determination ])roceeded upon the words of 
the statute itself, rather than upon the Eng- 
lisli case, which determined simply what was 
a splitting a cause of fiction. One would be 
almost inclined to doid)t the above being the 
only reason given, if it were not reported by a 
gentleman of the acknowledged learning and 
accuracy of Mr. Nai)ier. The Westminster 
Court of Request Act, 6 & 7 Will. IV. c. 137, 
s. 42, has terms very much more special 
and defined ; it is, ‘ That nothing herein con- 
tained shall extend or be construed to extend 
so as to enable any jdaintiff to split or di- 
vide any cause of action for the recovery of 
any debt or demand, where the whole sum 
tliat shall appear to be due and owing shall 
amount to more than live pounds, in order 
that tlie same may be made the ground of two 
or more actions, causes, or matters in contro- 
versy, for the ])ur})ose of bringing such ac- 
tions, causes, or matters within the jurisdiction 
of the said court.’ ” I 

The 65 til section, on cases of Partner- 
ship and Intestacy, Mr- Udall observes,— 

Opens very large questions to be decided ; 
in this court. The jiartnership account may ! 
be well referred to arbitration. The 20/. ba- \ 
lance of a distributive share of an intestate’s 
estate may open the widest possible investiga- 
tion that can be litigated in a court of justice, 
it being by no means uncommon to have 
twenty claimants as next of kin, and they may 
be claimants who come for the balance of a 
large estate. In the assistant barristers’ 
courts in Ireland, next of kin and others may 
litigate their claims, but there the jurisdiction 
is limited to estates under 200/. With re- 
spect to the claim as to legacies there is much 
less difficulty. There never e.\isted, as it 
appeared to me, any valid objection against 
proceeding for a legacy in the common law 
courts. There is, indeed, some difficulty in 
proving the amount of claim in the case of a 
residuary legatee, but a specific legacy should 


always have been allowed to be claimed as a 
debt where there are assets. The words in 
the section are large enough to apply to all 
kinds of legacies ; the words are any legacy ; 
therefore this would include a legacy charged 
upon a particular fund, or charged on land or 
otherwise. It is presumed courts of equity 
would interfere by injunction to slop the pro- 
ceeding, if injustice were likely to arise from 
the cause going on in the new county courts.” 

On the hearing of defended causes under 
the 74tli section pur author notices, that 

The only formal jdeading in the cause is to 
be the plaint ; this is to contain the substance 
of the action brought, and on defendant ap- 
pearing he is required to answer such plaint — 
in what way, either orally or in writing, does 
not appear. The judge is then to proceed in a 
summary way to try the cause and give judg- 
ment, without further pleading or formal joinder 
j of issue. Literally this can only ajiply to cases 
I where the defendant makes a general denial of 
liability ; for where the answer is in confession 
and avoidance, there must, for the sake of con- 
venience, be some counter statement made by 
the plaintiff at once, that it may be discovered 
in what the real difference between the party 
consists. Take the common defence of ])ay- 
ment ; of course, this put as a defence alone 
admits of the contracting of the debt, which is 
then no longer to be contested. But before 
the case can be gone into the plaintiff must say 
whether he admits or denies the payment. It 
is evident that there must be preliminary state- 
ments and counter statements, although not in 
form, yet in substance similar to the old oral 
pleadings : for before the judge can hope to 
consider the merits of the question, he must 
discover what it is that is litigated. lie must 
ascertain whether it arises on disputed facts or 
disputed law, or both. This preliminary in- 
vestigation will of course be the more necessary 
in those cases where a jury has been required. 
For a defence might be set uj), or a statement 
made in the nature of a rejdication to a defence 
set up, that was not expected, and for which 
one or both the parties would not be prepared 
with evidence to have them investigated. Under 
these circumstances, the judge would probably 
hold that he could grant time to the parties, 
under s. 8 1, to appear at a future court, to have 
the question then investigated. But this could 
not be done without consent of the parties, if 
the jury are charged with the cause, for the 
cause must then be considered at issue, to be 
disposed of by their verdict. It is presumed 
that the general rules of practice to be framed 
under s. 7B will prescribe the inode of pro- 
ceeding generally. It is, however, evident 
that much must be left to the discretion of the 
judge. 

“The judge shall proceed in a summary way 
to try the cause and give judgment. Does 
this apply to cases where a jury is summon^ ? 
By reference to sect. 73, it will be seen tmt 
the jury are to be impannelled, and sworn to 
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give their verdicts in the cases brought before LIVERPOOL LAW ASSOCIATION, 
them. In fact, that the cause is to be tried, as 
by a jury at common law. Correctly speak- 
ing, this is trying a cause by the court and ttEPORT op the committee for the 
jury. The term summary may hardly seem yra.r ending 3rd November, 1846. 
applicable to trial by such a tribunal. I find Your committee, in presenting their Annual 
that the term was used in the first act as to the Report to the Society, have much pleasure iit 
civil bill jurisdiction in Ireland, 2 Anne, c. 1 8, adverting to the increase in the number of 
by which the judges of assize were to deter- members, seven having been elected since the- 
mine matters ])etween party and party, to the last annual meeting. At the same time it is 
extent of 10/., in a summary way ; but there proper to observe, that in the past year five- 
was no intervention of a jury at all. So again members have ceased to be such, under Rule 8 
in 2 Geo. I. c. 1 1, the judge of assize was to try (applicable to defaulters) ; but this deductiori: 
in a summary way. This act authorized him properly belongs to former years, during which 
if he pleased to call upon the proper officer to the rule should have been enforced against the- 
return a jury instantly to try any doubtful > same parties, they having discontinued the 
facts ; but as this appear^ to have been en- payment of their subscriptions fi)r a consider- 
tirely at the discretion of the judge, and for the able time past. Hesides the seven new mem- 
purpose of assisting him, it it in no way inter- bers, two additional “ country subscribers 
Icred with his proceeding in a summary way if have been elected under the late rule in favour 
he plpised to do so. It was like a collateral of attorneys practising not less than six miles 
question that cam? in issue, such as the interest from Liverprol. *' 

of a witness in which the judge might take the The total number of members of the so- 
o})iniori ot a jury on disputed facts. By this ciety at the present time, exclusive of the 
act, however, the jury is given to a party as a country subscribers, is ninety, which is 
light, and they may give either a general or a greater than at any former jieriod ; and while 
special verdict, and may determine all the your committee feci satisfied that the utility of 
questions in controversy.” the institution is every year becoming more 


RESULT OF THE MlCllAEl.MAS TERM 
EXAxMINA'nON. 


highly appreciated by the profession, they 
would urge the desirableness of endeavours 
being continued to procure a further increase 
of the members. 


The ]mnted list of attorneys to he admitted 
each term, rarely less tlian 150, and frecpicntly 
nearly 200, may naturally lead to the su[>posi- 
tion that the annual increase in the general | 


In consequence of the large accession of 
members during this and the two })receding 
years, the funds of the society are in a ])ros- 
perous state ; and your committee have 
thereby been enabled to add to the library a 
considerable number of new works, or new 


body is GOO or 700 ; hut as none can he ad- 
mitted who are not examined, the true index 
to the actual increase must depend on the; 
number of candidates p issed, Tims the printed j 
list of this term exhibited 170 names. Many^ 
of these had hceri previously examined, and 
146 candidates were entitled to he examined, 
but 1 17 only left their testimonials. In con- 


editioiis of former works, and generally to im- 
prove the library. 

The most prominent of the duties which 
devolve on the committee are usually in con- 
nexion with the measures of the legislature ; 
and your committee have to congratulate the 
society that during the last session of parlia- 
ment no measure to ■wdiich they had any ob- 
jections was persevered in, except th? Small 
Debts’ Bill. Soon after th? introduction of 


sequence of defective evidence of service, one 
of them was refused to be examined, and 
another failed to attend at the time ayipointcd. 
The number \vas, therefore, reduced to 115, 
and Michaelmas Term is always the most nu- 
merously attended. 

The day of examination and the two follow- 
ing days, were occupied in considering the 
papers. Nine were postponed to a future terra, 
100 were j)assed absolutely; and six condition- 
ally on producing further testimonials. 

Many of these will depart for brighter pros- 
pects in the colonies, and some will continue 
as clerks in the profession. The actual ad- 
ditions will not much more than supply the 
reductions of death and misfortune. 


this bill a special general meeting of the so- 
ciety was convened tv^ take it into considera- 
tion — the p irticular clauses underwent consi- 
derable discussion, and the modifications 
which seemed necessary to the society were 
communicated to the lowii Clerk of Liver- 
pool, and to the committee of the Provincial 
Law Societies’ Associadon, with each of whom 
also, deputations from this society had inter- 
views on the subject ; but as several of the 
clauses were to some extent subsequently mo- 
dified, and as the remaining objections to the 
bill were efficiently brought under the notice 
of the promoters without success, and as more- 
over the Borough Court of Liverpool was al- 
together unafifected by the bill, it was thought 
unadvisable for this society to persist in an op- 
position. 

llie provision in the bill confining to bar- 
risters, the class of persons out of which the 
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judges are to he selected^ was deemed by your 
committee, and by the society at large, and 
also by several members of })arliament, exceed- 
ingly unfair to the attorneys ; but experience 
has shown that the latter may expect encroach- 
ments to be made on the business and public- 
appointments which theyhave been accustomed 
and are competent to discharge, while there 
are no legal men in the House of Commons, 
nor any efficient portion of the public press 
willing to support their fair claims. 'Fo im- 
prove the future position of the attorneys in 
this respect, the anxious attention of your 
comraitiee, in conjunction with the various 
law societies in the kingdom, through the me- 
dium of the Provincial Law Societies* Asso- 
ciation, is now directed ; and a sub-committee | 
appointed to mature the specific course to be 
taken, is j)roceeding in earnest to discharge 
its duty. • I 

Your committee cannot forbear contrasting! 
with many of the professedly reformatory acts 
passed in recent sessions, the excellent acts of’ 
last session, For abolishing the exclusive pri- 
vileges of Serjeants at law in the Ck)xirt of 
Cuinmon Pleas. For compensating the fami- 
lies of persons killed by accident, and, For 
abolishing Deodands. 

'J'he exjierience of the past year has fully 
convinced your committee of the great advan- 
tages resulting to the profession from the 
establishment of the Provincial Law Societies’ 
Association. It is hardly necessary to point 
out the great facilities which arc aflbrded of 
ascertaining through its machinery, the ge- 
neral sentiments of the profession on all legir- j 
lative measures and other sulyects (including 
disputed ])oints of practice) : and the conse- 
quent unity of purpose in the; proceedings of 
the diflerent law societies, and consistency in 
the juactice of ihe members of the profession 
which are obtained. Dc])utations from this 
society have attended most of the meetings at 
Manchester of the assoc’ation and the com- 
mittee. 

In the T^aw List for 184(3, and also in the 
last Liverjjool Directory, your committee have 
procured the publishers to denote the members 
of this society by a distinctive mark, and ar- 
rangements have been made for the continu- 
ance of this course in future years. 

Your committee regard the formation of a 
Junior Law Society which has just taken place 
in Liverpool, consisting jirincipally of articled 
clerks, as calculated to promote the legal know- 
ledge of its members, and the respectability of 
the rising generation of attorneys in the town ; 
and with this view your committee have had 
much pleasure, under the society’s sanction, 
in acceding to a request made by the junior 
society for permission to use the library for 
the purpose of their meetings on two evenings 
in each month. 

The members of the committee who now re- 
tme in rotation are Messrs. Falcon, Hore, 
Fisher, Avison, and Payne. 

In concluding their report your committee 
cannot avoid noticing, and with much regret. 


how little assistance is rendered in the various 
deliberations and proceedings of the society, by 
many members whose assistance would be 
most valuable from the learning and experience 
which they possess ; and your committee hope 
that it is only necessary to mention the subject, 
in order to secure in future that general and 
vigorous co-operation on which the efficiency 
of the institution so much depends. 

ANALYTICAL DIGEST OF CASES, 

REPOIITKU IN ALL TUB COURTS. 

(S^rtmmal Huh). 

ACCESSORIES. 

See Murder, 2. 

ARSON. 

Indictment. — A. was indicted, on the stat. 1 
Viet. c. 89, s. .3, for the capital ofiTence of set- 
ting fire to B dwelling house, B. being there- 
in. A. had set fire to an outhouse under the 
same roof as the dwelling house, and the fire 
communicated to the dwelling house, and 
burnt it. At the time that A. set fire to the 
outhouse B. was in the dwelling house, but 
had left it before the fire reached the dwelling 
house: Held, that the capital chaige could noj. 
be sustained, as B. was not in tlie house a 
the time it was on fire, and that the j)visone' 
could not be convicted of the transportabl^ 
offence under section 3 of that statute, as ih® 
indictment did not charge the offence to hav® 
been committed with intent to defraud or in® 
jure any one. Beg. v. Fletcher, 2 C. & K. 215" 

ATTORNEY. 

See Forgery, 4. 

ASSAULT. 

See Robbery, 1. 

BIGAMY. 

Chapel. — Evidence. — In a case of bigamy, 
where the first marriage was solemnized in a 
1 chapel, it is necessary to show either that the 
chapel was one in which banns had been 
usually published before the stat. 2(5 G. 3, c. 
33, or that the chapel was built and conse- 
crated after that act, and before the stat. 6 G. 
4, c. 92 ; and j)roof that marriages have been 
solemnized there for the last twenty years is 
not sufficient for this purpose. Reg. v Bowen, 
2 C. & K. 227. 

CONFESSION. 

Inducement. — A married woman was appre- 
hended on a charge of felony, and her hus- 
band, in the presence of the constable, held out 
an inducement to her to confess. She then 
made a statement : Held, that this was not re- 
ceivable in evidence, as an inducement held 
out in the presence of the constable was the 
same in effect as if it had been held out by him. 
Where stolen goods are found in a man’s 
house, and his wife in his jrresence makes a 
statement exonerating him and criminating 
herself; semble, that, with respect to the admis- 
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sibility of this statement in evidence aj^ainst marked and put into a till. A constable found 
her, it may be a question whether the doctrine the shilling in his possession, and asked him if 
of presumed coercion does not appl3\ lieg v. he had any more money of Mr. S.'^s about him. 
Laugher, 2 C. & K. 225. The prisoner produced some half-crowns, and 


Case cited in the judgment : Rex v. Court, 7 
C.&P.40(j. 

And see Evidence, l ; Deposilions. 

CRIMINAL INFORM ATIO.V. 

Spoken words, charging a magistrate with 


then made a statement : Held, that this state- 
ment was not receivable in evidence, on the 
ground that it related to another and distinct 
felony. Reg. v. Buller, 2 C. & K. 221. 

2. Declarations of child. — Postponing trial. 
-In a case of an offence against a child 
corrupt and oppressive' cmiduct, are not the «“dcr ten 3’ears old, it appeared, on an ap- 
suliject of criminal information unless they are idicalion on the jiart of the proReciition to post- 
spoken at a time when he is iii tlie actual exc- trial, that the girl was only six years 

cution of his office. Duke nf Murl/jorounh, cx. “’t)* and hy reason of her age quite incompe- 
parte, 1 1). & M. 720. ought 

not lo ba postj'oned in order that the child 
DK POSITIONS. might be ins-rnct- d as to the nature of an oath, 

Tl hat an accused perr.on. said hefore the ina- hut that there might ba cases of children of 
gistrute. — liverything that occurs before a ma - 1 more matured intellect, e. g., of ten or twelve 
gistratc on the e.vamination of a ])erson on a ' years old, who might he, from neglected educa- 


charge ot felony should Ije taken df)wn in the 
depositions, if it is material to the case. 

Where, during the examination of a witness 
before a magistrate in suj);iort of a charge of 
felony, the jrrisoner interposes an observation 

...l-.l.n'U Z.. .. A.. a1. _ ... .1 1 . _ 


tion incapable of Ireing sworn, in which such a 
postponement might be ])ro])cr. W here, in 
such a case, the child, from her tender age, wan 
incompetent to be sworn, tlie judge would not 
receive evi<lencc of what the child stated to her 


which ivS material to the case, such observation ' mother shortly after the alleged offence took 
should be taken down in the dopfrsitions ; and ' place, nor allow the mother to prove that the 
if it he not, the judge at the triid will not allow j child mentioned to her the name of any par- 
any evidence of it to be given. Reg. v. IVeller, ^ iicular person. Reg. y. Nicholas, 2 C, & K. 
2 C. K. 22.3. 1 240. 

Sec Felony. | And see Bigamy ; Forgery, .3. 

DESTRUCTIVU MATTER. ! FALSE ANSWER. 

Slat. 1 Viet. c. 15.— ]h)ilin<r water is a ‘^de- ’ F^dlt^ng for town conncilhr. ^Indictment. — 
struetivfi matter,” within the r7th section of the ! An indictment on the Municii)al Lorpoia- 
stat. 1 Viet. c. 85. i tion Act, 5 & 0 W. 4, c. 70, s. 34, for giving a 

’ false answer on voting for a town councillor, 

defendant 
Miarging 
fraudii- 



or „ r u n r 7 n e t- ; A coiiiU ill the indictment, which charges 
’ ' *’’ * ^ ^ I that the defendant, at an election of a town 

i councillor, falsely, fraudulently, deceitfully, and 
embe;^zlkment. : ju ir’dud of the provisions of the stat. 5 & 0 W. 

Paid officer in a poor law union. — Under an 1 4, c. 70, did |)ersonate J. li., whose name was 
order of the poor law commissioner.^, founded ! on the burgess-roll, and gave a vote in the 
on the 4Gth section of the stat. 4 & 5 W. 4, 1 name of J. II. at such election, is h^d, because 
c. 70, the hoard of guardians of the P. Union i it charges no offence either against the com- 

.1 f " I inon law or Jigainst the stat. 5&6W. 4, c.70. 

Reg. V. Bent, 2 C. & K. 179* 

Cases cited in the judgmiMit : IMellor’s case, 27 
Kliy..; Anon, Alicli. 2i) and 30 Kliz. ; Ilex v, 
JIavis, 2 Leach, 55(5 ; Cox’s ca.se, 1 Leach, 
82. 

FELONY. 

Depositions. — In a case of felony 


Practlce.- 


appointed A. an assistant overseer of a district 
in the union of which the township of F. 
formed a part, and his duty was to assist the 
overseers of each of the townships of the dis- 
trict. A. was paid a salary hy the guardians. 

A. received sums for the poor-rate from rate- 
payers of the township of F., which he ought 

to have paid oi'er to the bankers of the over- j u v. 

seers of that township, instead of which he em- committing magistrate is not bound to 
bezzled them : Held, that A. was not indictable witnesses who have been ex- 

for embezzling this money as the money of the him in support of the charge, 

overseei 8, as he wjis not their servant; and that but only those whose evidence is material to 
he was not indictalile for this embezzlement as charge ; hut it is very desirable that all 
the servant of the guardians, because, (if he that has been given in evidence Wore the ma- 
was them servant,) it was not their money, gistrate should be transmitted to the judge. 
Reg. V. lownsena, 2 C. & li. 1G8. jf ^ p^rgon in whose possession stolen pro* 

EVIDENCE. found give a reasonable account of 

1. Pmo«er*s*<afeme»f.-J. was indicted for W he came by it, and refer to some known 
steaUng a shilling which had been previously person as the person from whom he received 
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it, the examining magistrate should have that 
person before him, as his evidence may either 
entirely exonerate the accused, or may prove 
that, in addition to his possession of the goods, 
the accused has been giving a false account of 
how he came by them. Reg. v. Smithf 2 C. & 
K. 207. 

Csisi; citod in. tlio judgment: Keg. v. Crowhurst^ 
j C. &. K. 370* 

FOWKIGXKU. 

See Murder f 1 . 

rOllGERY. 

1. Indorsement. — Joint e!r{nitrhTes. — A bill 
of exchange was payable to Mrs. E. J., widow, 
M. J., spinster, A. M. J.y sj)inster, and A. ili., 
the wi ’e of E. R., Ksq., or order, the execu- 
trixes of the bite .7. .y., Ksq. A. uas indicted 
for forging a certain indorsement of the said 
hill of cxidiange, which la^ indorseinent is as 
follows, that is to say, ‘ A. M. .).* It was ob- 
jected tliat the bill was only negociahle on the 
indorsement of all tlie payees, and ihcrerore, ; 
that this w^as not a forged in(h.»rscm?nt of tliej 
bill, 'i’he prisoner wys convicted, and the! 
judges held the conviction right. Ucglua v, j 
IVinlerhoUom^ 2 C. K. IJ?. 

(’use cited l)v the ccuit: Kolhird’s Ciso, 2 Ka. 

r. c. DoO.' 

2. IVarraut m:d order. — Deposit accoani . — 
An indictment for forging “ a certain warrant 
and order for the jiayrncnt of money'’ is not 
supported by ])rot)f of the forgery f)f an instru- 
ment which is a warrant for the T»avmont of 
money, but which is not an order. 

J. kept a deposit account, but not a drawing 
lufcount, with ./i., a hanker, and A. was not en- 
titled to draw clu’fjucs on li. C- presented a 
forged cheque of A. on Zh, wliicli 71. paid : 
77c/r/, that this clieqne was a forged warrant for 
the payment of money, hut not a forged order, 
as A. had, by the course of dealing between 
him and R., no right t<» draw cheiiues on ii. 
Reg. V. IViUiamspZ (•. K. al. 

3 . rrinclpal.'-ecidf vce.-'if A., by letter, de- 
sire 77., an innocent agent, to write the name of 
“ JP. iS.'” to a Tcccipt on a post olTiee order, 
and the innocent agent do it, believing that he 
is authorized sij to do, A. is a princijial in this 
forgery, and it makes no difference lliat by the 
letter A. says to B. that he is “ at liberty ” to 
sign the name of IV. S., and docs not in ex- 
press words direct him to do so. 

Jbit if A., before the date of the letter sent 
to B., received by j)ost a letter of an earlier 
date purporting to come from IV. S., and bear- 
ing post marks of earlier date, from which it 
may be inferred that he was authorized to make 
use of the name of W. S., the counsel of A., 
on his trial for the forgery, is entided to state 
the contents of that letter, and to give it in evi- 
dence, with a view of showing that A. bond fide 
believed that he had the authority of JV. S. for 
directing Ji. to sign the name of JK S. to the 
receipt. Reg. v. Clifford^ 2 C. & K. 202, 

4. Privilege. — Document in the hands of an 
attorney, — H., who was tried for forging the | 


will of./. S.y had sent the forged will to Ins at- 
torney, Mr. M., with some deeds of J. S., os- 
tensibly for the purpose of asking bis advice, 
but really that he might find the will and act 
on it. It was afterwards produced by Mr. M. 
before the magistrates, when H. was charged 
before them with forging it. At the trial of 
H. for the forgery, Mr. M. was called to pro- 
duce the will, which he did without any ob- 
jection being taken. The officer of the court 
was proceeding to read it, when the prisoner’s 
counsel (dijcctcd to the reading of it, as being 
privileged in the hands of Mr. 31. The judge 
directed it to he read in evidence, and the fif- 
I teen judges held that it was projierly so read, 
I it not having been put into the hands of Mr. 

! 31. in professional confidence, even if that 
I would have made a difference. Reg. v. Day- 
ward, 2 ('. & Iv. 234. 

IXDICTMEXT. 

See Ar.sy>nj False Answer; Larceny, 3 ,• 
Tilifi'dery 1, 2. 

LAUCEXY. 

1. Receipt Stamp.— A., assisted by B., had 
done work for the father of C., and C. told A. 
and B. that if they would bring a starajied re- 
I ceipt they should he ])aid. B. bought a stamp 
i with the money of A., and tliey together went 
! to C., and the blank stamp was given to C. to 
! write a rcceijit on it. C. did so ; and as the 
I stamp lay on C.’x desk, A. signed the receipt 
i and Zi. witnessed it, but neither of them ever 
bad the stamp in his possession after the receipt 
was written on it. under pretence of fetch- 
ing his fjithei 's cheque book, took away the 
I receipt, and would not pay the money it was 
I given for : lleldf not a larceny of the stamp, 
j Reg. V. Framplon, 2 C. c's; K. 47. 
j 2. SeiTant . — Servants who clandestinely 
hake tiieir master’s oats with intent to give 
I them to their master’s horses, and without any 
j intent to a])ply them to their own jirivatc bene- 
I fit, are guilty of larceny, though they arc not 
answerable at all for the condition of the 
horses. Reg. v. Privelt^ 2 & K. 1 14. 

3. High seas. — Indictment . — In an indict- 
iincnt preferred at the assizes for a felony coiii- 
j mined on the high seas, it is sufficient to allege 

that the offence was committed “ on the high 
seas,” without also averring that the offence 
was committed within the jurisdiction of the 
admirality. Reg. v. Jones. 2 C. & K. 1()5. 

4. Lveri causa. — A., who had been the ser- 
vant of Mrs. G.y applied for a service to Mrs. 
D.y wlio consented to engage A. as her servant, 
if, to a letter written by Mrs. D. to Mrs. G., a 
satisfactory answer was returned as to the cha- 
racter of A. Mrs. D. accordingly wrote a 
letter to Mrs. G., and posted it, and A., wish- 
ing to intercept the letter, went to the R. post 
office, and obtained the letter by stating that 
she was a servant of Mrs. G., and then burnt 
it : Held, by the fifteen judges, that this was a 
larceny. Reg, v. Jones, 2 C. & K. 230. 

And see Robbery, 2. 



68 


Analytical Digest of Cases : Criminal Law» 


MANSLAUGIITEll. 

Negligence, — Pvincqml in the second degree, 
—If each of two persons be driving a cart at a 
dangerous and furious rate, and they be incit- 
ing each other to drive at a dangerous and 
furious rate along a turnpike road, Jiiid one of 
the carts run over a man and kill him, each of 
the two persons is guilty of manslaughter, and 
it is no ground of defence that the death was 
partly caused by the negligence of the deceased 
himself, or that he was either deaf or drunk at 
the time. 

Generally, it may l)c laid down, that, where 
one by his negligence has contributed to the 
death of another, he is guilty of manslaughter. 
Heg, V. Smndallj 2 C. & K. 230. 

M IJUDKIl. 

1 . Foreign ship. — Indictment . — IJ It ness. — An 
indictment preferred at the assizes, under the 
stat. 7 & 8 Viet. c. 2, for a crime commit- 
ted on the high seas, need not conclude contra 
formam statuti. 

A negro, who was called as a witness, stated, 
before he was sworn, that he was a Christian 
and had been baj)lizt’d ; lleldy that he ought to 
be sworn, and no further question could be 
asked of him before he was so. 

On the trial of Brazilians for the murder of 
P., it appeared that a British cruizer engaged 
in the prevention of the slave trade manned two 
boats, and sent them, commanded by a lieu- 
tenant, to board the Brazilian ship F. He did 
so, and, finding her fitted up for slaves, but 
with no slaves on board, took her. After this, | 
the lieutenant in the ship F. chased the ship 
E,, also Brazilian, and sent a boat with P.. 
who was a midshipman, to board her. hhe bad 
slaves on board, and was captured, and part of 
her crew put on board the K, and left there 
with tlie captain and cook uf the F., as 
prisoners, in charge of F. and some British 
seamen. Neither the boats nor the F. after 
she was taken, had any instructions on board, 
but the cruizer had. Such of the crew of the 

E. as were thus put on hoard the P., and the 
cook of the F., all Brazilians, rose on P. and 
the British seamen and killed lliem all ; but 
the ca])tain of the F. would not join in the 
transaction, it was contended for the prose- 
cution, that the F. and E. were legally taken, 
under the stats. 5 G. 3, c. 113, and 7 & 8 G. 
4, c. 74, and the Portugese and Brazilian 
treaties as to slave trading; and that the 
prisoners were in lawful custody, and the ship 

F. in the lawful custody of the (lueen’s officers. 
'ITie prisoners were convicted uf the murder, 
but the 15 judgts held the conviction wTong, 
on the ground of want of jurisdiction in an 
English court to try an offence committed on 
board the F, ; and that, if the lawful posses.«ion ! 
of that vessel by the British crown, through its * 
officers, would be sufficient to give jurisdiction,! 
there was no evidence brought before the court 
at the trial to show that the possession was 
lawful. Reg, v. Serva, 2 C. & K. 53. 

2. Accessories. — Indictment. — Cause of death. 
— An indictment for murder charged A. with 
giving a mortal wound to B. G., on the 27 th 


of May, of which wound B. G. died on the 
29th of May; and that V. and Z., ‘'on the 
day and year first aforesaid, were present, aid- 
ing and abetting A. the felony aforesaid^ to do 
and commit.” The jury found all the prisoners 
guilty of manslaughter; and it was objected 
fev Y. and Z., that the felony of A. was not 
complete till the death of B. G., but the judges 
held the conviction right. 

In one count of an indictment for murder, 
the death was stated to be by a blow of a stick, 
and in another by the throwing of a stone. 
The jury found the prisoners guilty of man- 
slaughter generally on both counts, and the 
judges held the conviction right, and that judg- 
ment could be given upon it; and, semble, 
that these are not inconsistent statements of 
the modes of death, but that, if they had been 
so, no judgment could have been given on this 
verdict. Reg.v. 2 C. & K. 115. 

3. Cause of death-wound. — An indictment for 
murder charged that the death of the deceased 
was caused by a mortal wound of the head, in- 
flicted with a swingle. It was proved that the 
death was caused by a blow on the head by a 
piece of wood, and that the e.Kternal skin was 
not broken, but that there was extravasation of 
blood pressing on the brain, and a eollcetioii 
of blood between the scalp and the brain. The 
surgeon stated this to be a contused wound, 
with effusion of blood : Held, by the fifteen 
judges, that the evidence supported the indict- 
ment. Reg.v. IVarmafty 2 C. & K. 195. 

Cases cited : Keg. v, Smitli, 8 & P. 173. 

nOBBERY. 

1. Assault, — An indictment for robbery 
charged that A. and B. together assaulted C., 
and robbed him of his watch. At the trial C. 
did not appear, and there was no evidence of 
the felony ; but a witness saw C. on the ground 
on the night in question, and several persons 
around him abusing him, and this witness saw 
A. strike C. The jury convicted A. of an as- 
sault, but said they were not satisfied that A. 
had any intent to rob C. The 15 judges held 
the conviction right, and held that the 11th 
section of the stat. 1 Viet. c. 85, ajqdies wher- 
ever the indictment charges an assault, and the 
jury negativing the felony, find guilty of the 
assault ; provided always, that the finding be 
in respect of that very same act which the 
crown seeks to make felonious ; identity being 
the question, and not the intention of the 
prisoner to commit a felony. Reg. v. Birch, 
2 C. & K. 193. 

2. Larceng from the person. — A. asked B. 
what o’clock it was, and B, took out his watch 
to tell him, holding his watch loosely in both 
hands. A, caught hold of the ribbon and key 
attached to the watch, and snatched it from B., 
and made oft‘ with it ; Held, no robbery, but a 
1 stealing from the person. Reg. v. Walls, 2 
IC. &K. 214. 

SERVANT. 

See Larceny, 2. 

TRIAL. 

See Evidence, 2. 



RECENT DECISIONS IN THE SUPE-, 
Rtor-iM COURTS. 


Superior Courts ; Lord Chancellor.— Rolls. 

XloIM Court. 

Re Nias. Nov. 12, 1846. 

FOUR DAY ORDER. — AFFIDAVIT. 


6D 


reported by 


BARRISTERS OP THE SEVERAL 
COURTS. 

Hortf C&aticellov. 

Heming v. Sicinnerton. Michaelmas Term, 
1846. 

AWARD UNDER ARBITRATION STATUTE. 
JURISDICTION OF A COURT OF EOUITY. 


An affidavit in support of a motion for the 
four day order to enforce payment of a 
sum, ordered by a previous order to be paid, 
must state that there has been no payment 
up to the day when the motion is made. 

In this case an order had been obtained be- 
fore the vacation f^r payment of a balance 
found due on taxation within ten days after 
Demurrer allowed to a bill praying to set service. Of this order, service at the office of 
aside an award {not alleged to have been the person against whom it was made had been 
corruptly or unduly obtained) made pursu- subsequently subs!ituted for personal service. 
ant to 9 10 Will 3, c. 15. Mr. Kindersley now moved for an order to 

The Court of Chancery is a court of record, m within four days after service j service 
J he Court oj o/wnc. g ■> , being substituted as before. Ihe motion was 

toithm *** foreign intended to have been made on the 2nd, and 

ts thus ousted of any junsdiitioa foreign affidavit, that uii to that 

to the enactments of mat statute 


was sup])ortcd by an affidavit, (hat up to that 
time there had been no payment under the 
former order. But the Master of the Rolls re- 
fused to make the order without an affidavit 
that the money had not been paid up to the 
day when the motion was made. 


Tins was an appeal from a decision of the 
Vice-Chancellor of England, overruling a de- 
murrer to the plaintiff’s bill, which bad been 
filed for the purpose of setting aside an award 
made pursuant to 9 & 10 Will. 3, c. 1.5, and 

a ing an injunction to stay proceedings 

Mr. James Parker and Mr. Darnel appeared 
for the defendant, and , . 

Mr. Rolt and Mr. Wright for the plaintiff. 

The points in dispute arc mentioned in the 

The Lord Chancellor. The hill raises two 
questions.— First, whether the case comes with- 
in the 9 & 10 Will. 3, c. 15 ; secondly, whether 
a court of equity has jurisdiction to grant the 
injunction. The grounds of the Vice-Chancel- 
lor’s decision could not be collected from the ir#! r 

imnerfect note of it which had been supplied, fresh interrogatory before the commissioner for 
If it p’-oceeded on the assumption that the the purpose of jiroving a codicil to a will by a 
order ofVeference bad not been made an order witness who had been previously examined to 
of that court, such reference was not necessary, prove the will. In the course of the discussion, 
Davis V Gettu 1 Sim. & St. 4U ; Dawson v. however, it was admitted, and Lord Langdale 
GeeAiesne. iK;/! • 'NichoU v. /toc, 3 Mvl. & K- cxprcsscd his concurrence in the opinion, that, 

4*^1 In the latter case i^ord lUoiigham had under the oath contained in Order 104 of May, 
reversed the iudguient of the present Vice- 1845, fresh interrogatories could be exhibited 


Chancellor of Eipdand in the same case, 5 Sim. for the examination of witnesses previously ex- 
The cour^ would not now re-open a amined at any time dunng the continuance of 


Lancashire y. Lancashire. Nov. 12, 1846. 

INTERROGATORIES. — COMMISSIONER. — 
104TII ORDER OF 1845. 

The commissioners under the lOAth Order of 
1845, may examine a witness previously 
examined on a fresh interrogatory, with^ 
out any order for that purpose, and 
ought to continue his sitting. so as tofncUU 
fate the exhibition of such interrogatories if 
required. 

This was a motion for leave to exhibit a 



Chancerv was not a court of record within the tory before the commissioners, having arisen 
^atute Lord Eldon had decided that it was. from the former oath requiring him to examine 
Vide note. In the matter of Joseph and James the witnesses on the interrogatories “ now pro- 
Wehster 1 Russ &Myl. 498; Pownalv.Ktng, duced;” whereas, m the oath, as at present 
6 Ves 10 It had also been urged, that even framed, the word “ now” is omitted. So that 
if the court be within the statute, it may exer- the practice upon a commission is assimilated 
else its ordinary jurisdiction, and entertain a to the old practice before the examiner. Ihe 
bill nraving relief from an award. But the act difficulty in the present case was, that there was 
provided a summary course of proceeding after no interrogatory properly adapted to prove the 
award should have been made, and thus codicil, but only one adajpted to prove the will. 


ousted any jurisdiction foreign to that directed and the commissioner refused to allow the wit- 
bv the statute As it was clear that the Court ness, after he had been examined upon this in- 
of Chancery was such a court of record, the terrogatory to proye the will, to be examined 
plaintiff ought to haye applied for his remedy upon it again to prove the codicil, 
in the maimer directed by the statute. Ihe Mr. Kindersley and Mr. Bazalgette for the 
demurrer must therefore be allowed with costs, motion. 




Mr. Turner and Mr. Webster contra. 

Lord hangdale ex)>ressed his opinion that 
the commissioner ought to have continued 
sitting until a proper interrogatory could be 
procured, which he had no doubt as to his 
right to receive ; and therefore, notwithstand- 
ing the original error on the side of the jiarties 
making the application, made the costs costs in 
the cause. 


>7icf52r6anrfIIor of 


<2^ucctrs 13turS. 

(Before the Four Judges.) 

Hopkins V. llichardson. Michaelmas Term, 
1846. 

INDEBITATUS ASSUMPSIT- — WORK AND 
LABOUR.— SPECIAL AGREEMENT. 

A, is li t into the possession of a house belong- 
ing to B., under a parol agreement, that if 

A. will lay out a sum of money in repairs, 

B. will grant him a lease of the house for 
twelve years. A. completes the repairs, and 
B. then ref uses to grant the lease. 


Bugnall v. Whitehouse. Nov. 12, 1846. 

PAYMENT OF MONEY INTO COURT. 

Application may be made for payment into 
court of a sum of money ascertained, pur- 
suant to an order of the. court, to he the 
amoimt of damages, although the certificate 
of such damage was only intended to be 
used as evidence in the cause. 

This was a motion for payment into court 
of a sum of G04Z., under the following circum- 
stances : — The iduintift* having instituted a suit ! 
to prevent the defendants from working under his 
mine, obtained an injunction for that purpose, 
which the defendants moved to dissolve, and 
on the hearing of the latter motion, an order i 
was made by which two persons were named | 
as valuers, to ascertain the quantity and value j 
of the coal that had been taken liy the defend- 1 
ants from under the plaintiff’s mine, and | 
that such valuers should make their certificate, * 
which should he evidence in the cause, each I 
party having liberty to apjdy to the court as he 
should be advised. 'Die valuers having made 
their certificate, by which they certified the 
value of the coal so abstracted to be fiol/., a 
motion was now made on the part of the plain- 
tiff that the defendants should jiay that sum 
^nto court. 

Mr, Bethell and Mr. Daniel, for the motion, 
contended, that as the sum sought to be. 
brought into court was for ascertained damage, 
it was a matter of course that the order should 
be made. 

Mr. James Parker, contra, said that the cer- 1 
tificate of the valuers was merely intended to ! 
be used as evidence in the cause, and the court | 
ought not, therefore, licfore answer, to order | 
money to be brought into court in respect of 
wbicli there was no admission on the part of 
the defendant. 

The Vice-Chancellor said, that the order 
might not have expressed what the parties 
meant; but it contained the words that the 
parties should be at liberty to apply to the 
court as they should he advised. It could not 
have been intended that when the amount of 
the damage was ascertained, the defendant 
should keep it in his pocket. This was a fair 
subject about which to apply to the court, and 
the order must be made. 


Held, that there was not evidence to show 
that the agreement was rescinded, nor that 
the work ivas done at the request and for 
the henejif of the defendant, so as to sup- 
port an action of indebitatus assumpsit for 
work and labour j and the court set aside a, 
verdict which had been found for the plain- 
tiff’, and granted a new trial. 

This was an action of indebitalus assum 2 }sit, 
for work and LdjOTir, tried before Mr. Justice 
Coleridge, when a verdict was found for the 
plaintiff for the sum of 39^. It appeared from 
the eviilcnce in the cause that the plaintiff had 
taken a house of the defendant under a ])arol 
agreement, that if the plaintiff would do certain 
repairs to the house, the defendant would grant 
him a lease of it for twelve years. The repairs 
were executed by the ])laintifi*, the house was 
placed in a condition calculated to produce an 
imj)roved rent, hut the defendant, when re- 
quested, refused to grant a lease of the pro- 
mises. It appeared also that the plaintiff was 
let into ])ossession of the premises after the 
agrecineni; was entered into. I'hc? learned 
i judge told the jury, that if they were satisfied 
I that the defentlunt would not perform his co»i- 
I tract, or that there were circumstances under 
which they could say that the contract was re- 
scinded, that the ])laintiff would he entitled to 
recover the sum he had laid out in tlie rej)air of 
the house. 

A rule nisi having been obtained for a new 
I trial, on the ground of misdirection, 

I Mr. Hiimfrey now showed cause. The cases 
I of Gray v. Hill,^ and Phillips v. Jones,^' are 
strong authorities in sujiport of the general 
proposition, that if the plaintiff performs work 
for the defenflant on a specific agreement, and 
the defendant afterwards refuses to jierfonn his 
part of the agreement, that the ])laintiff is then 
able to sue in indebitatus assumpsit for the 
value of the work done. Unless the plaintiff 
can sue jn this form of action, he is without 
remedy. The contract not being in writing, 
and being made in respect of an interest in 
land, is void under the Statute of Frauds ; he is 
deprived of his remedy on the agreement either 
at la\v or in equity. (Wightman, J., the plain- 
tiff still continues in possession of the premises, 
and the possession is part of the consideration 
for the agreement.] The jdaintiff may be 
ejected to-morrow, and has no defence either to 


* 1 Ryan & Moody, 420, 
^ Adol. & Ellis, 333. 



71 


Superior Courts : Quee7i's Benclii-^Queen^s Bench Practice Court. 


an action of ejectment, or an action for use and 
occupation for the improved rent. The di- 
rection, therefore, df the learned judge was 
quite correct. 

Mr. M, V. Hill was not heard in support of 
the rule. 

Lord Denman, C. J. The plaintiff can only 
recover in indebitatus assumpsit for work and 
labour on the supposition that the contract has 
been rescinded. The plaintiff has been let into 
possession of the house and still continues to 
occupy it, and the work has been done for the 
improvement of the house, and under those cir- 
cumstances, it is iini)0S6ible to say that there 
has been any rescission of the contract. 

Coleridge, J. I seem to have been led into 
an error in telling the jury that a refusal to 
perform the contract on the part of the defend- 
ant is to be placed on the same footing as if the 
contract had been mutually rescinded. The 
evidence is, that there has been no rescission of 
the contract, and I l)elieve*I ought to have told 
the jury that if they believed the evidence, they 
must find a verdict for the defendant. 

\yightman,i. I am of the same opinion. 
The plaintifi’ was let into possession of the pre- 
mises on a special agreement, that if certain 
work was done, he was to have a lease granted 
him. Tlie work is done, and the defendant 
afterwards refuses to grant a lease, uj)on which 
the pi aintift* brings his aclion of indebitatus as- 
sumpsit. In order to support this action there 
must be a rescission of the agreement, and on 
test that the agreement has been rescinded is, 
that the parties are to he placed in the same 
situation as they were before it was entered 
into. In this respect I think the case for the 
plaintiff fails, for he not only has had, but still 
continues in the possession of the premises, 
lie also fails to show that the work was done 
at the request and for the benefit of the defend- 
ant, because, as far as tlie evidence goes, the 
plaintiff seems to have liad all the benefit of the 
repairs that have been done. 

Erie, J. There a])pears to me no evidence 
to go to the jury that the work was done at the 
request and for the benefit of the defendant. 
For anything that a])pears, the plaintiff may 
have haa the entire benefit of the work that 
has been done. 

Rule absolute, 

^cnrlj )3i*arttrc Court. 

Roberts v. Foulkes. Nov. 7, 184G. 

TRIAL — STAY OF PKOCERDINGS, WHEN TOO 
LATE. 

A cause was tried befoi^e the under-sheriff 
during the long vacation, and a verdict 
found for the plaintiff j a judge's order was 
then obtained by the defendant to stay all 
further prociedings until the fifth day of 
the next term : Held, that a motion made on 
the fifth day of term for anew trial was too 
late. 

C. Jones, Serjeant, moved for a new trial in 
this case, which had been tried during the long 
vacation before the under-sheriff of Middlesex,; 
and a verdict found for the plaint^. 


Patteson, J. Are you not too late ? You 
should have moved within the first four days 
of term, and this is the sLxth. 

C. Jones. I mentioned this case yesterday, 
and asked leave to move it to-day. 

Patteson, J. That can only place you to- 
day in the same position as if you had moved 
yesterday ,* now you were too late yesterday, it 
being the fifth day of term. 

C. Jones. But in this case an order was ob- 
tained from the judge at chambers to stay pro- 
ceedings, and the terms of the order are to stay 
all proceedings until the fifth day of the pre- 
sent term ; now, as I am to be taken to have 
moved yesterday, it is submitted that the mo- 
tion is in time. 

Patteson, J. Suppose the order had been 
to stay all proceedings until ne.xt Hilary Term, 
do you mean to say that you could have moved 
within that time for a new trial ? You certainly 
could not have done so ; by the order to stay 
until the fifth day of term, it is merely meant 
that the parties arc to take no further steps 
until you have had your ojjportunity to move 
within the first four days of term ; that you 
have not done, and so you are too late. 

Rule refused. 

Exparte Weilwork and another. Nov. 17, 184G. 

AFFIDAVITS USED IN MOVING FOR A CER- 
TIORARI, HOW TO UE INTITULF.D. 

On moving for a certiorari to remove a con- 
viction, the affidavits must not be intituled 
as in any cause, if they are so intituled they 
cannot he read. 

Robinson appeared to show cause against a 
rule obtained by Archbold for a certiorari to 
bring up a conviction made by two justices 
under the Truck Act, (1 & 2 W, 4, c. 37.) He 
stated that he liad a preliminary objection to 
the affidavits, on which the rule nisi liad 
been obtained.' The affidavits were intituled, 
in the Queen’s Bench : — “In the matter 
of the Queen against Robert AVeilwork and 
James AA^cihvork.’’ This, it was sub- 
mitted, was wrong; there was in fact no 
such case. It was true that the parties had 
been summarily convicted before two justices, 
but there was no prosecution or other proceed- 
ing pending against him at the suit of the 
Queen in this court. Exparte Nopro, 1 B. & 
C. 267, was, it was contended, a case exactl)*^ 
in point. The affidavits in that case were used 
in moving for a rule nisi for a certiorari, and 
were intituled, “ The King against the Justices 
of Essex;” and it was there held that they 
should not have been intituled at all, as no 
cause was pending before the court. 

Archbold, in support of the case, contended, 
that it had never been held that an affida- 
vit intituled as the present were, “ In the 
matter of,'' was bad in moving for a certiorari; 
the distinction between this case and Exparte 
Nopro was, that there the affidavits were inti- 
tuled The King against,” which made a 
great difference ; it might as well be said that it 
was wrong to intitule the affidavits in the 
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Qiiecn'n Bench, as the cause was not pending 
there. 

Pattesony J. Wlicn I look at tlie aftidav'ita 
and sec them intituled “ In the matter of the 
Queen .against A, and B.,” what am I to un- 
derstand by it r what docs it mean ? It is an 
adidavit intituled in something in this ; 
nc»w there is iiothttigvin th« <^art wUh thit 
title, and the ^ddin^ the \vdrds '*’ln the 
matter,” does not alter the question. I can 
not receive these aflidavits, and therefore the 
rule must be discharged^ 

Rule discharged. 


(irommon DIraa. 

Pcfherhri(/f)e, ap}U‘Uanty and Ashy respondent. 

Michaelmas Term, Nov. 11, lS4(i. 

IlHtilSTKATION Al’l’KAI.. — A l*l*LlCATION TO 
KNTKIl NUNC I'UO TUNC. 

Whvrc it appeared that owing to delay on the 
part of the appellant's attorney, the re- 
tpiisite notice of appeal had not been pro^ 
cured, so a.s to he lodged with the master 
within the first four days of the term. a.s 
required by the G'lnd section of the G VieJ. 
c. 18, the court refused to allow the appeal 
to he entered mine pro tunc. 

Dowling. Serjeant, on behalf of the appel- 
lant, applied for leave to enter this appeal nunc 
pro tunc. The statement of the case had been | 
delivered to tlie master within the proper time, j 
namely, the 4th day of the present term. But i 
iinding that the notice of appeal required by j 
the G Viet. c. 18, s. G2, was not attuehed there- j 
to, the master had refused to enter the appeal, : 
The aflidavit of the ap|)ellant's country aU j 
torncy stat(‘d, that the statement of the ease ; 
had been duly inad.^ tmt on the 2.5tli of Oc- j 
tober, and that the deiionent had on tlic 4th of I 
the present month gone to his client, a distance I 
of some mile.s, to jiroeure the requisite notice, j 
but finding him absent, he had been unabUj to I 
obtain his signature tu the notice until eight j 
o’cloL-k of that evening. It was then too late for j 
the next post, hut by the earliest ojiportunity j 
next morning the notice was <lispatelicd, and j 
reached London the same evening, not however • 
in sufficient time to be delivered to the master j 
on that the last of the four days allowed, j 
Under these cireiimstanecs it was submitted j 
the court would grant the apjdicatioii, the G4th{ 
section of the G Viet. c. 18, giving a disere- j 
tionary power for that ])urpuse. The case, too, | 
of Aniey v. Topham and another. 5 Man. & ! 
(Ir, 1 , seemed to show that circumstances might ! 
exist to warrant the entering of the appeal nunc 
pro tunc. 

By the court. But what .are the circum- 
stances here ? The appellant's country attorney 
does not think of obtaining the requisite notice 
until the very latest moment, although he 
knew long before that it was necessary, and 
had plenty of time. Then when he does apply 
for that purpose, his client is absent, as it was 
not at all unlikely he would be. There was 
really no sufficient ground for the application. 

^ Application refused. 


BUSINESS OF THE COURTS. 

Court Of Cvdjrqurr. 

Michaelmas Term, lOih Victoria. 

SerCMI. PAPEH. 

This Court will hold Sittings on Friday the 27tb, 
aod S iturday tlift 28th days of November, instant, and 
also on Weilnesdauj^ the !|^nd Decetnher iieicr, 

and the ifM also on Satur- 

day ^ ihaVl2tfi (tiiy of bAehiher^next, and will 
jtrocoed in disposing of the business ih^n pending 
in the Special Paper. 

Frv.o« i'oi.LOCK. J. VAukk. 

E. n. Al IlKHSUN. 11. M. R >li e. 

If the arguments on Wiits of Error from the 
Queen’s Bench are not concluded on the 2rid 
j Dec., the Court will not hold Sittings until they 
aro concluded. 


Central Criminal Court. 

To the Sittings fi)r tlie remaindor of this year, 
which we stated in oyr last Number, nanudy 
Monday, Nov. ‘JGrd } Mondiv, Dec, I4th, 
We now add those for 

1847. 

Monday, Jan. 4th. 

Monday, Fch, 1st. 

Monday, March 1st. 

Monday, April 5tl«. 

Monday, May lOrh. 


>> I i ay. Juno I4tli. 

» t» I ay, July Mh. 
Mi>nday, August lOlh. 
Monday, Se[>i. 
Monday, Oct. Sotlu 


ADMISSION OK SOLICITORS. 

The Master of the Rolls has appointed Wed- 
nesday, Nov. 25th, at the Rolls Court, Wcdt- 
ininster, at one in the afternoon, for swearing 
in Solicitors. 

The Common Law Admission or Certificate 
of Practice for the* i*iirrent year must he left at 
the Secretary’s Office, Rolls Yard, Chancery 
Lane, before twelve o’clock on that day, 

['This is a very considerate arrangement for 
those whose articles have not yet expired. ) 

THE EDITOR’S LETTER BOX. 

Wk think llie work by Mr. Serjeant Mere- 
wetlicr and Mr, Stephens is the best and most 
complete book on corporations ada])tcd to the 
))urpose of our correspondent at Newport. 

\Vc arc not aware of any law library, except 
those in the Inns of Court and at the Law 
Institution. T’he former is confined to the 
members of the bar and students; and the 
latter to the members, and euch clerks as 
are or have been uiifler articles and are in the 
office of members. We hope H. R. will be able 
to procure the books he wants. It appears^ 
that if the rules at the Law Institution per- 
mitted the admission of strangers, it would not 
he convenient to admit them on account of 
the present large number of members ; but it 
is intended to enlarge tlie library or build an 
additional one for students ; but the rights of 
members are, of course, paramount. 

We trust the Legal Almanac, Remembrancer, 
and Diary for the ensuing year, which has 
been published thus early for the convenience 
of some of its subscribers, will be found to 
contain very material additions and im- 
provements. 



Urtsal <Dii0rrl)er« 

DIGEST, AND JOURNAL OF JURISPRUDENCE 


SATURDAY, NOVEMBER 28, ’1846. 


— — Quod magis ad nos 
• Feriinet,et nescire malum est, agitamua/' 

Horat. 


OPERATION OF THE POOR RE- 
MOVAL ACT. 

We are quite sensible bow much easier 
it is to criticise an act of parliament than 
to frame one wliich is not open to objec- 
tion ; but when documents of this nature 
and authority are prepared in so bungling 
and imperfect a manner as to serve only 
to create doubts, and, instead of settling, to 
throw that branch of the law to which they 
relate into confusion and uncertainty; and 
when this happens not in a solitary in- 
stance, but in several during the course of a 
single session of parliament, it is impos- 
sible to avoid the conclusion, that the duty 
of preparing acts of parliament is thrown 
upon incompetent persons, or that the 
system under which they are framed is 
essentially erroneous and defective. Pro- 
bably the disgraceful result is owing, partly 
to the defects of the system, and partly to 
the unfitness of the persons selected. Be 
this as it may, the evil is one of such in- 
creasing magnitude, and fraught with con- 
sequences so injurious to the public, that 
no government ought to hesitate in at least 
endeavouring to apply a remedy. If any 
member of the cabinet doubts that the oc- 
casion has arisen when interference cannot 
be delayed without discredit, let him refer 
to the Poor Removal Act of last session. 
JBx uno disce omnesn 

This measure, it may be remembered, 
was announced by Sir Robert Peel, at the 
commencement of the last session, as one 
calculated to effect an important ameliora- 
tion in the condition of the poor, the lead- 
ing enactments securing the privilege of 

VoL. xxxiii. No. 977. 


irremovability to all persons, after five 
years of continuous industrial residence, 
and protecting a widow from compulsory 
removal from the parish in which her hus- 
band died, for a period of twelve months. 
When the bill was presented to the House 
of Commons in the first instance, it con- 
tained forty sections and seven schedules 
and at tliis early period, whilst expressing 
our cordial approval of the principle, so far 
as it professed to confer any advantage or 
immunity on those who are compelled to 
seek for parochial relief, we took occasion 
to direct attention to the obvious haste and 
absence of consideration w'ith wliich the 
proposed enactments were drawm, and 
ventured to hint, that the construction 
must have been entrusted to some person 
insufficiently qualified for the undertaking.^ 
The subject, however, was laid aside ror 
more pressing topics. The bill was “ hung 
up,’* as the phrase is, in the House of 
Commons, during the discussions on the 
repeal of the corn laws, and until after the 
resignation of Sir Robert Peel and his col- 
leagues, when it descended as an heir- 
loom to their successors. In the hands of 
the present government the measure was 
considen.biy altered without being ren- 
dered more perfect ; and when it obtained 
the royal assent on the 26th August last, 
it contained only ten sections, including 
those limiting the operation of the act to 
England, and authorising the amendment 
or repeal in the same session. 

» Sec Summary of the Provisions, Leg. Obs. 
of 28th March, 1846. 

** Vide, vol, 31, p. 493. 



*14 Operation of the Poor Removal Act. 

From ibis short act, (9 Sc 10 Viet. c. military service, or a recipient of parochial 
66,®) to which two governments acted as relief. The question at once arises,' if arify 
sponsors, and which has not yet completed of the events contem|)late(l in the provliJO 
a three months existence, as much doubt, lias occurred within five years next before 

perplexity, confusion, and injustice basal- the passing of tlie act, has that ciretitn* 

ready arisen, as from any enactment of stance rendered the pauper removeafele ? in 
equal extent thiit enmunbers' the statute other words, k the proviso retrospective 
book; and it is greatly to be apprehended or only prospective? I1ie law officers 
that before the legislature can pass are- are of opinion that it is not retrospective, 
medial act, the poor, whom it was intended but it is stateil that those gentlemen added 
to benefit, will have suffered seriously that they came to this conclusion vpon the 
from its operation. language of the proinso^ although they had 

It would be in vain to attempt to enu- no douht the intention of the legislature v as 

merate all the points Of difficulty which j to make the proviso retrospective. If the 

present themselves upon the construction [ attorney and solicitor's opinion he well- 
of this unfortunate piece of legislation, or founded in this particular, the declarations 
even to particularise the instances in ! of the legislature and its intentions are di- 
which persons of great professional expe-jrectly at variance. 

rience and authority have found them- 1 A question of a somewhat similar nature 
selves constrained to differ with each other ; arises under the :ind section, witli regard 
in their interpretation of its several clauses. I to widows residing in a parish in which 
Wo* learn from a circular issued by the j they are not settled, and whose husbands 
Poor Law Commissioners^ that in conse- died before the passing of the act. Does 
quence of various inquiries made of tlzem the act prevent the removal of a widow^ so 
as to the coustructioii of the act, they con- circumstanced during the first year of her 
suited the Attorney and SolicUor General | widowhood ? The law officers say it does 
upon certain points which tiicy deemed of not. 

most importance. We annex from the The most important and difficult ques- 
ovrcular the version given b}' the pour law tion which has yet arisen, however, is not 
authorities of the opinion of the law noticed or referred to in the published 
officers, and their understanding as to its opinion of the Attorney-General and 8o- 
application, begging, our readers to bear in licitor-Getieral. Whilst the act prohihita 
roind, tliat the opinion of the law officers of the removal of poor persons from a parish in 
the crown, although entitled to great re- which they are not settled, but in which 
spect as coming from men foremost in the they have resided for five years, it makes 
ranks of the profession, lias not the weight no provision, for the support of sucii per- 
<if judicial authority, and when unaccoin- 1 sons when tliey become chargeable, leaving 
P<aiiied by cases or reasons> is fairly open > it as a matter of doubt, wiiether the obliga* 
to be questioned and controverted. As , tion to relieve a pauper rendered irreinovc- 
the Poor Law Commissioners’ circular | able by this act, lies upon the parish in 
does not refer to to the queries upon ! which he resides, or in that in which he is 
which the opinion of the attorney and | legally settled ; or whether a pauper irre- 
solicitor was taken, the answers may be I moveable tmder the act and residing away 
in some degree unintelligible to such of from his own parish is entitled to any relief* 
our readers as are not intimately ac- It would appear from the first, circular 
quainted with the provisions of the act. issued by the Poor Law Commissioners,*^ 

We may therefore observe, that the 1st that they consider non-resklent relief 
section of tJie statute enacts,, that ** no should be discontinued, and that the obli- 
person shall be removed, nor shall any gallon to relieve rests upon the place where 
warrant be granted for the removal of any the pauper actually lives. The act, how- 
person, from any parish in which eucli ever, contains uo such provision, and the 
person shall have resided for five years law, previous to the passing of the staU 
next before tlie application for the war- 9 & 10 Viet. c. 6(j, imposed no obligation 
rant;” with a proviso, that in the coinpu- on parishes to maintain unsettled persons, 
tation of this period of five years’ certain or allow such peraons relief, unless where 
periods shall be for all purposes excluded, they came within the description oi' casual 
— as wliere the pauper shall be a prisoner, poor^ and it would appear to be d forced 
a patient in an hospital, in the naval or definition of that term to apply it to a per- 

^ See the Act, voL 32, p. 505. 


** Sea vol. 32, p. 624. 
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son who luiMt have reauied at least Ste 
y^ears in the parish. 

The difficulties created, by the act in 
adniinistering relief have been so strongly 
fell by ooauy boards of guarUianS}> that they 
have hnnsaaely and. wisely come. ta= the goik 
clusion, to treat the act as a dead let ter.) and 
proceed as if it never had been passed, in 
every instance in which they can induce 
other boards to act on the same judicious re- 
solution. The disasn'ous consequences of 
carrying the provisions of the act into 
complete operation, are so clearly and tem- 
perately explained in a report furnished 
by a committee appointed by the guardians 
of the city of London union, that we re- 
gret our inability to fijid room for more 
than tlie following extract from the re- 
port : — 

We find,” said the coraniitteej that in 
the construction of the act, there exists the 
most opposite and conflicting opinions, where- 
by the practice of the several unions through- 
out the country has assumed an inconvenient 
diversity, highly detrimental to the interests of 
the poor. 

“ We find, that while many of the unions 
and parishes are actitig with large and liberal 
views, there are too many which have taken ad- 
vantage of the uncertainty of th.j act, to relieve 
themselves from their just burthens, and cast 
them upon the parishes or unions wliere their 
poor, out of humanity, have been allowed to 
reside ; in this strict view of the act they are 
supported by the legal opinions of the Attor- 
ney-Gencnil, Solicitor-Goneral, and other 
learned persons. 

We are under a strong impression, how- 
ever, that the said act was intended as a 
boon to the poor, and that the legislature in 
passing it, nevec contom])lated that existing, 
ascertained, and acknowledged settlements 
should, he practically defeated, or that the re- 
lations between the aged, infirm, ami helpless, 
poor and their respective parishes should be 
annihilated. 

“ Wc are of opinion, however, that the 
sudden withdrawal of relief from the non-resi- 
dent poor, many of whom are totally helpless 
and verging towards the grav-e, would be at- 
tended with inconceiveablc hardship and cruelty, 
by driving them to malceout a. new case before 
new and unknown masters, and perhaps sub- 
jecting them in their last years either to a 
workhouse, or an entirely different system and 
amount of relief. 

“ We think such a practice so manifestly un- 
just towards the poor, that we storongly urge 
upon the board of guardians the propriety of 
continuing their relief as hitherto, to those non- 
resident poor whose claims have been already 
made out and acknowledged, until a proper 
legal construction shall have been given to the 
said act of parliament.” 


Tlie following U the circular of the Poor 
Law Commissioners above adverted to, 
upon which we shall only observe, that it 
tlie guardians find no difficulty in apply- 
ing the opinions to the parts of the statute 
tQ« which they relate, ^ as presumed by tlie 
commisaioners, they will evince a clearness 
of perception and power of appUcation, 
not possessed by ordinary mortals. In 
point of fact, hmvever, we have reason to 
believe, that tlie commissioners have 
already before them tolerably cogent evi- 
dence, in the shape of official documents,, 
to. satisfy them that “the opinions,” and 
their assistant secretary’s commentary 
tliereupon, have tended in no degree to re- 
move the difficulties which encompassed 
those entrusted with the administration of 
relief to the poor, in endeavouring to carry 
into operation the provisions of tlie recent 
act. 

“ Poor haw Commiseinn Officei 
Somerset HnusCf 

20th October f 184fi. 

“ Sir,'— I am directed by the Poor Law Com- 
missioners to state, tliali in cjonsequeuce of va- 
rious inquiries made of them as to the cuur 
struction of the late Removal Act, 9 & 1.0 Viet, 
c. 06, they have deemed it. right to consult the 
Attorney-General and Solicitor-General upon 
certain points which apjicared to he of most 
importance in the application of the statute. 

“ The commissioners think it may assist tlie 
guardians if they communicate to tliein the 
opinions wliicli the commissioners have ob- 
tained ill answer to the (][uestlons which they 
submitted, and they have accordingly directed 
me to inform the guardians that the counsel 
above-mentioned are of opinion ; — 

“M. That the proviso to the Ist section of 
the 9 & 10 Viet. c. 60, which sets forth 
the exceptions to the principal enactments 
that are to be e.xcluded in the computation 
of time, is not retrospective in its operation, 
so as to apply to cases where the five 
years' residence was complete before the 
statute. 

“ * 2. That an interval between the completion 
of the five years’ residence and the appli- 
cation for the warrant of removal, filled up 
by one of the exceptions contained m the 
proviso, will not prevent, the operation of 
the- statute in restraining the removal of 
the pauper who had resided for the speci- 
fied time. 

" 3, I’hat orders of removal obtained previous 
to the passing of the act, but not then exe- 
cuted by the removal of the paupers, can- 
not now be executed in cases where tlie 
Ist. or 2nd sections would have prevented 
them from being granted if the applications 
were made subsequently to the passing of 
the act. 

4. That the 2nd section does not apply to. 
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fS OperQtvm t^f iht^Foof 

the cases of wtdowA i^8«>lKUib»nds died 
before the pa^iog qf ^e^act.. . r 

'"5. That the 4th secti^" PP^ apply, to 
persops who became chargeable before the 
passing of tbe act^ and contihued to'dP so 
tin the appricailon for the warrant. 

** ^ 6. TTiat the atfiftute applies e^nally to the re- 
moral of persona born in Scotland, Ire- 
land» or the Channel Islands, as to persons 
. !; baying seUlements in England, so as to 
; override pro tanto the provisions . of the 
81 & 9 Viet. c. 117.’ ‘ 

’Fhe commissioners presume that the guar- 
dians will have no di fficulty in applying these 
cminions to the parts of the statute to which 
they relate. They will see that according to 
the view taken by the high legal authorities 
above referred to, as to the effect of the first 
proviso, so far as relates to the time before the 
passing of the act, the simple fact of the actual 
residence of the pauper is alone to he con- 
sidered, and consequently that no time during 
which the party may have been in the receipt 
of relief is to be omitted from the calculation of 
the term of residence, while any absence during 
that period, such as that caused by an im- 
prisonment or a residence in an hospital, is to 
i)e treated as an interruption of the continuous 
residence to which the statute applies. 

With reference to the second question, I 
am to observe, that although in terms it is con- 
fined to an interval between tlie completion of 
the residence and the application for the war- 
rant, the commissioners consider that the prin- 
ciple of the construction must equally apply to 
intervals in the time during which the period 
of residence is comprised, so that for, example, 
a residence of three years in a parish may be 
united with a subsequent residence of two 
years in the same parish, though in the inter- 
val the party may have been out of the parish 
in prison for several months, or serving her 
Majesty as a soldier for se\’eral years ; this ob- 
servation is, however, to bo qualified by the 
supposition that the absence is one which is 
protected by the proviso. 

** As some inquiries have been made upon 
the point, the CYimmissioners wish me to state, 
that in the application of this statute, no differ- 
ence exists, whether the cause arise between 
two parishes in the same union, or in different 
unions. 

The commissioners take this opportunity 
of impressing upon the guardians, that thougn 
this statute does not create any settlement in 
regard to the parties rendered by it irremovable 
from a parish, such parties will l>e, in reference 
to the subject of relief, altogether in the same 
situation as settled paupers ; and any difference 
iti the treatment df the two classes of paupers 
- settled, and paupers sitn ply irremovable, with 
refttettee to the nature, quantity; or quality of ^ 
reHer ^dthmistered< to tWem cahiiot b*' too 
sti^gly e^nfiioted - ae not being warranted by 
law, &df 'ae with every prin- 

alab to desire' d^q^ardians strictly 
to caution their any attempt to 


ewol liaw tjf vi 

prOcoreake transfer from oae pamb'to ano|hsr 
of the parties whom this statute has londerqi 
irremqvabie,. by threat^,.©!;; promisea^ iPAWf 
inducements. Tlie pcnmty . imposeq ^by ^ ]tbe 
statute dh such conduct ha^s alreray beeii 
brought under the notice of the guaVdmha^^by 
the commifisuiners in their letter of the 17th 
ultimo. , . ' i }/ 

“ i remain. Sir, your most obedient servant, 

“ W. G. Lumley, Assistant-Secretary. 
“To the Clerk of the Guardians.*’ 

LAW OF COSTS. 

PRACTICE OP ENFORCING PAYMENT BY 
ATTACHMENT. 

The course of proceeding in enforcing 
payment of a hill Of costs after taxation by 
nttacimicnt is explicitly .^ stated by Mr* 
Justice Erkt and the difference of prac* 
tice traced where the client has signed 
the undertaking to pay what should be 
found due on taxation, in a case in the 
Common Fleas very lately reported.* 

In the case referred to the usual sum- 
mons was taken out, calling upon one 
Leonard Albiii to show cause why G. D* 
NVood ho use’s bill of costs should not be 
referred to the Master for taxation, &c., 
and upon this summons an order was 
granted, whicli order was subsequently 
made a rule of court. The Master having 
certified that a certain sum was due to Mr. 
Woodhouse, the court was applied to upon 
an affidavit of personal service of the order 
and rule, to grant a rule nisi for an attach- 
ment against Albin ; and in support of the 
application, it was suggested that the late 
statute 6 & 7 Viet. c. 73, s. 43, did not 
affect the power of the court to enforce 
obedience to the judge’s order when made 
a rule of court, by attachment, the section 
referred to expressly providing, that “ pay- 
ment of the amount certified to be due 
and directed to be paid, may be enforced 
according to the course of the court in 
which such reference [to taxation] shall 
be made.” 

The court, Iiowcver, refused to grant 
the rule at this stage, inasmuch as there 
had been no order to pay which the party 
proceeded against had disobeyed. The 
course was different where the parity en- 
tered iiitp^n undertaking to pay on sub- 
mitting , tp taxation,. Then, the br^piii.of 
the’ under ipontempt of pQurt 
pumsbiible by, attajjhfnept , ; Here, s|he 

• Ip the ntatier .of G. J?. WopdhQH$e, 3 Com. 
Bench lUp. 260. ’ 
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prdper; couvse wnsy to move for 4m order 
i^oii the p^irty -to pay tte amoUnt of the 
d?r theri to pro- 

ddi^d 'by if that order ; ws 

NOTES ON EQUITY. 

TRESUMPTIVE EVIDENCE OF DEATH. 

In a case recently reported by Mr. 
Simons,® the Vice-Chancellor of England 
observed that the old law relating to the 
prcsumjitioii of death was daily becoming 
more and more untenable. 

The decree had directed the Master to 
inquire whether one Mary Bilton was 
living or dead, and, iP dead, when she 
died. The Master reported that she died 
in 1821, “ being seven years after she was 
last heard of.” It appeared that the report 
was founded on an afhdavit made, not by a re- 
lative of Mary Bilton, but one who deposed 
that, in 1809 or 1810, when she was about 
16 or 17 years of age, she clandestinely 
left the house of her father, who was a 
Email farmer in Yorkshire ; and that she 
had not since been heard of, except that, in 
1814, she wrote a letter to her sister, from 
Portsmouth, which the deponent si 
stating that she intended to go abroad. 

The Vtcc-C/umcellor said, ‘^It strikes 
me that there is considerable difficulty 
about this case, which, like every case of 
the same nature, must l)e determined ac- 
cording to its own peculiar circumstances. 
Here a girl about 16 or 17 years of age, 
whose father was a farmer, chose, for some 
reason which does not appeal , to leave her 
father’s house, and to go no one knows 
where. But it seems that, in 1814, she 
was at Portsmouth, and that she then in- 
tended to go abroad. Therefore it is but 
reasonable to presume that, all along she 
had been concealing herself, and that she 
never intended to return home. The mere 
fhet of her not Imving been beard of since 
1814, affords no inference of her death; 
for the circumstances of the case make it 
very probable that she would be never 
heard of again by her relations. How can 
I presume that she died in 1821, from a 
fact which is quite consistent with her 
being alive at that time? Owing to the 
fbdlity which travelling by steam affords, 
a person may nbw be transported in a very 
abort space of time fVom this country to 

80 ft V, England, 14 Sim» 28. 


tfhe back-woods of Ambrica» or to some 
other remote region, where he may be 
never flcard of again.” 

i t may, however, be urged that whilst 
the facility of travelling enables . .persons 
rapidly to remove to distant rogluns, the 
frequency of epistolatory communication 
generally transmits intelligence of these 
erratic movements with equal or greater 
velocity. Flight is more rapid than for- 
merly, but so are the tidings of loss or 
arrival. 

NEW STATUTES, EFFECTING ALTERA*. 
TIONS IN THE LAW. 

RAILWAY COMMISSIONBBB. 
g Sc 10 ViCT. C. 105. 

An Act for constituting Commissioners of Rail- 
ways. [28th August, 1846.3 

1. 3 €5*4 Fic^e.97.— 5*^6 FicLc. 55.— rd-a 
Vict.c. 85.---8 ^9 Viet. cc. 20, 33,-^Her Ma^ 
jesty empowered to appoint commissioners q/* 
railways, one of whom to be president, and from 
time to time ret/iore fAcm.— Whereas by an act 
passed in the 4 Viet,, intituled An Act for 
regulating Railways ;” and by another act 
passed in the 0 Viet., intituled “ An Act for 
the better Regulation of Railways, and for the 
Conveyance of Troops and by another act 
passed in the 8 Viet., intituled “ An Act to at- 
tach certain Conditions to the Construction of 
future Railways authorized or to be authorized 
by any act of the present or succeeding Ses- 
sions of IVIiainent, and for other Purpose* 
relating to Railways and by two other acts 
passed in the last session of parliament, for 
consolidating in one act certain provisions 
usually inserted in acts authorizing the making 
of railways respectively, and by sundry local 
acts of parliameut, certain powers with respect 
:o Railways are vested in the lords of the com- 
mittee of Her Majesty’s, most Honourable Privy 
Council for Trade and Foreign Plantations; 
but it is expedient that a separate department 
be constituted for these purposes, and for other 
purposes relating to railw^ays : Be it enacted by 
the Queen’s most excellent Majesty, by and with 
the advice and consent of the lAwds spiritual and 
temporal, and Commons, in this present parlia- 
ment assembled, and by the authority of the 
same, That it ehall be lawful for her Majesty, 
by warrant under the royal sign manual, to 
appoint any number, not more than five per- 
sons, to be commissioners of railways, and 
from time to time, at her pleasue, to remove all 
or any of the said commissioners, and to ap- 
point others in their stead, and to appoint one 
of the said comoussioneiE to be thehr president ; 
and any two of the said commissioners shall be 
competent to act in the execution of the powers 
vested in them by this act; and upon wy va- 
cancy in the number of the said conunissibneTS, 
it shall be lawful for the surviving or continuing 
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commissioners, not being less than two, to act, and the seeretary, officers, and servants of the 
and their acts shall be as valid as if no such said commissioners, shall be paid by such 
vacancy had occurred; and every such ap- salaries as shall be from time to time ap- 
pointment or .new appointment, and also the pointed by the Commissioners of her Majesty’s 
nay on which the said commissioners shall be- Treasury, not exceeding the sum of 2,000/. in 
^n to act in erectition of this act, shall be pub-; the case of the president, and the sum of 
lishcd in the Ijondon Gazette. in the case of either of the two other 

2. Power of Board of Trade transferred to paid commissioners, and in the case of the se- 
commissioners. — And be it enacted, That from ] cretary and other officers and servants of the 
and after the day wl'ich shall be so specified in said commission, such fit salaries as shall he 
London Gazette day on which the [ from time to time appointed, with due xelerence 

said corannssinners sliall begin to act in ext cu- . to their several stations and the duties they 
tion of this act, all the ])owers, rights, and [ will have to perform. 

authority now vested in or exercised by thej 7* Prcsidvui not disqualified to sit in parlia- 
‘Lords of the CViinmiltce cf Her Majesty’s Privy * ment. — And he it enacted, Tliat the office of the 
Council for UVadc and Foreign Plantations by | said president shall not he deemed such an 
viitne of the recited acts, or by any other act of ! office as shall render him incajmhle of being 
jiarliament, or otherwise howsoever, with re- i elected or of sitting or voting as a member of 
sjiect to any railway or intended litilway, shall 1 the (’oinmons Mouse of I’arliamcnt, or as shall 
be tiansferred to and vested in and exercised j avoid his election i/ returned, or render him 
by tlie commissionerfi of railways, as fully as ifhiable to any penally for sitting or voting in 
they had r)6|eii named in the said several acts of ^ parliament. 

parliiiment instead of the lords of the said com- i 8. Unpaid commissioners not disqualified to 
mittee ; and all ^irovisions of the said acts shall | in parliament. — And he it declared and 
be deemed to aj^ply to the said commissioners ; enacted, 'J'hat tlic office of any other of the 
instead of the lords of the said commitfee.; and . ^aid rommissiomirs who shall not he entitled to 
ull proceedings now pending hefoix? the lords ’ receive a salary ])y reason of his a))poiDtment 
of the said coiiimil.tec, or carried on under ■ fo rucIi office, shall not he deemed such an 
their authority, shall he eontiiiued and carried ! office as shall render him incapable of being 
[jy before the said commissioners, who j elected or of sitting or voling as a member of 
ahall have and exercise the same powers, rights, ; the Commons liouse of Purliament, or as shall 

P*’oceedings j avoid his election if returned, or render him 
M if they tiud Ijeen originally commenced he- ; liable to any j)eiialty for so sitting orv'oting; 
fore the said commissioners. lund if any such uiijiMid commissioner shall be 

the direction\’^^ Tloiisc* of Commons at the 

Leasuryi And he it enacted, That an ‘ time of his apjahntmenf, his acceptance of such 
oince slmll he provided in London or West- ; ajipointment shall not a\ oid his election or va- 
ininstLM\ umlcT the (lirectim^ of tlio Cominis- , cate his seat in parliament; and for thepur- 
fiioneis of Her Majesty s I reasury, for the use ; pose of distinguishing which commissioners 
Oi tile comimssioriers apjmiated unfler this act, i are qualified to sit in parliament under this 
at 01 to whieli all notices and other docii- act, the warrant appointing any such coinrnis- 
ments sliall he given or sent which are now by : sioner shall sjx'cify ili.it he will not he entitled, 
law lequired to be. given or sent at or to the | by virtue of such appointment, to receive any 
oince^n the lords of the said cuniniiltee. 'salary or remuneration whatsoever. 

0. Cnnunissiffners to exercise powers nnm 


4. Documents sealed by commissioners to be 
cwic/ewcr.—Arid be it tnacled, 'iliat the com- 
missioners of railways shall cause a seal to be 
made for the purposes of their commission, and 
all orders and other documents ]iroceediiig from 
the said commissioners, and purporting to he 
sealed or stamped with the seal of the said 


vested in the Board of Trade. — And whereas in 
some cases railway companies have e.xceedcd 
the powers given to them under the acts con- 
stituting them, or have otherwise acted contrary 
to the provisions of the said acts, or of the 
general acts for regulating railways ; be it 


eommissioiiers, and signed by two or more of enacted. That it Khali he the duty of the said 
ilie said cximnussioneis, shall he received as commissioners to preA^ont any suiffi unlawful 
frS i" /'Ah courts proceedings, by the exercise of powers now 

and before all justices and others, Avithout any vested in the lords of the said committee, 
further ,, roof thereof. 10 . Commissioners to report to her Majesty 

5. Commissioners to appoint a secretary, of. and both houses of parliament upon any case 
approval of Treasury.— specialty referred to t//ew.—And be it enacted. 
And be It enacted, lhat the said commissiimers That it shall he the duty of the said commis- 
^ plea.sure remove a , sioners to examine and reimrt to her Majesty 
vo„#e *^*^^*^ 1*1 Other officers and ser- and both houses of parliament upon any sub- 

ject relating to any railway, or proposed rail- 
of her Majesty s Treasury, way, which shall he specially referred to them 
walfipipear necessary for carrying on the husi- for their opinion by her Majeety, or by either 
of the commission, house of parliament ; and iti the case of any 

Xi, Paymeut of saiarm to commissioners, , application to parliament for any act for making 
^cerr,4i7jd«cn?ottt«.— And be Jt enacted. That ! or maintaining any railway, it shall be their 
tbe president and two other commissioners,] duty, if so directed by her Majesty or by the 
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i authority of either house of parliament, to in- 12. Act mau he amended, ^ — And he i^ 


(quire ond report, on local inspection or other- 
wise,-* 

Firstly, Whether there are any linea or 
schemes competing with the proposed 
railway : 

Secondly, Whether by such hill it is pro- 
posed to take powers of uniting with such 
railway, or proposed railway, any other 
railway or canal, or to purchase or lease 
any railway, canal, dock, roJid, or other 
yiublic work, undertaking, or easement : 

Thirdly, Whether by such bill it is proposed 
to constitute any hrancli railway, or any 
other work in connexion with the pro- 
posed railway : 

Fourthly, Whether any plans, maps, and 
sections of any si^*h f)n'posed railway, 
which, pursiiiint to any order of either j 
house of parlianieut, shall have been de-j 
posited in their olKce,, arc correct, and if : 
not, in what particulars and how far theyl 
are incorrect, ' rid whctlu r or not, in the j 
opinir)ri of the connnissioners, such errors! 
as they shall find arc material to tlie object 
for wliich such plans and sections are 
rfc| Hired. 

11. Commissioners empowered 1o inspect and \ 
surrei/ proposed rnilways.—A 5 Vici. c. 30. — | 
And be it enacted, I’liat for the j)iirj)<)ses afore- 1 
said the sai<l commissioners shall be ern-' 
powered, by themselves, or by such inspectors 
as they shall aj)[)oint for that purj) 0 .sc, to in- j 
spect and survey any proposed line of railway, ! 
and for the purposes of any such survey they j 
arid their inspectors shall have all the powers • 
which under an act passed in the 5 Vict., in - ' 
tituled ‘‘ An Act to authorize and facilitate the' 
Completion of a Survey of (ireat Britain, Bcr- | 
wick-Ui)OTi Tweed, and the Isle of Man,” any i 
officers or jiersons appointed by or acting under ’ 
the orders of the Master (Tcrieral and Board of! 
Ordnance have for the purpose of making and • 
carrying on any survey aiiihorized by the last- 
recited act ; and all the provisions of the last- 
recited act in anywise relating to any such 
survey shall be deemed to apnly, so far as they 
are applicable, to any survey which may Ue di- 
rected by the said commissioners under this 
act, provided that all allowances and ])ayments 
made under this act of the same kind as those 
which by the last-recited act are to be paid out 
of the aids granted by ])arliamerjt to her Ma- 
jesty on account of the Board of Ordnance, and 
also all other expenses incurred by the commis- 
sioners in making such survey aiid inspection, 
shall be paid by the provisional committee or 
directors or other persons who shall be the 
promoters of the said intended railway ; and 
in case of nonpayment of the same in any case, 
the amount of such allowances, payments, and 
expenses shall be deemed a 6])ecialty debt due 
to her Majesty from such conimittee-rnen, di- 
rectors, and other persons, and each , of them 
eeveraliy, and sliall be sued for and recovered 
accordingly. 


enaetpd. That this act may be amended or re- 
pealed by any act to be passed in this session 
I of parliament, 

NOTICES OF NFAV HOOKS. 

Vractical Conipcjidimn of the Law and 
Usayc of Mcrcttatilc jierounts : df scrib- 
Inng the. various Rules of Law affecting 
them^ the Ordinary Alode in a'hic/i ilwg 
are entered di . frconnl Jiooh^, ' and. the 
various I'orrns of Pt oceedinffy and Rvies 
of Pletaiiug and Rvidvnre fitr their In-- 
vestif/atiirn, at C^nmnon i.aw, in Rquity,^ 
Ikinhruptcy^ and Insolrenro;, or hy At- 
hit ration. Hy Edw.ard Fiji, ling, Esq., 
of the Inner Tempie, Hiirrisl;er-at-Law. 
Lontlon : M. Hiitterworth, Street, 

1840. ly 2:12, 

Tiiic Law Merchant, like most other 
great heads of* jurisprudence, possesses the 
advantage of Inning been [xntioned out by 
different writers for the convenience either 
of students or practitioners. Amongst 
the nanic?s distinguislicd in this depart- 
ment ofjurispnulence are Lord d'enterden, 
Judge Story, .Mr. Chilly, and Mr. J, W. 
Smith. The antlmr before us, already 
known as a diligent and learned vvriicr, 
has selected mercantile accounts as the 
subject of his present labours ; and, con- 
sidered as a detached subject of com- 
mercial law ami usage, we are not aware 
of aiiy more important or practical topic of 
investigation. 

Accounts are to the man of business 
what history is to the statesman. 'I’he 
future must he rnateiially regulated by the 
past. I’he transactions of to day must be 
accurately recorded, in order to guide by 
experience the speculiilions ol' to-mon ow., 

Mr. Fulling observes that system and 
regularity on the subject of accounts are 
of paramount importance in the conduct 
of mercantile affairs. And we would add, 
that equal attention is requisite in legal 
business. 

“The neglect of this duty is injurious 
enough in case of private inclividnals, but in 
that of fi merchant or trader such ne;»lect is of 
a very ciil])able character, obviously rendering 
It impracticahle for him to conduct his affairs 
with safety, or to ascertain the amount of his 
outlay, and loss ; his exact position wifli 
respect to his creditors and the public in gen^.- 
ral ; or indeed the just hah nee duc; to or owing 
from any pal ticnlar individual with whom 'lie 
deals. 
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Review : Pulling* s Law of Mercantile Accounts, — The Law Student, 


'^The French Code de Commerce makes a 
regular system of accounts compulsory upon 
all commercial men. Ihere is no such express 
direction in our commercial code, but com- 
mon prudence, supported by various legal 
sanctions, tends to enforce the observance of 
this, obvious duty among traders of every class. 

*'In case of litigation the production of 
books of account can always be required, and 
tte entries therein made evidence bet^veen the 
litigating parties. The bankrupt laws impose 
heavy penalties on traders wilfully falsifying 
their accounts,* and even remissness or negli- 
gence in keeping accounts very commonly 
operates as an objection to in insolvent trader 
obtaining his certificate. 'I'hc accounts of 
traders are always liable on an imputation of 
fraud or unfairness to be investigated in a 
court of equity, and in cases of long pending 
transactions, where the lapse of time primd\ 
facie operates as a bar, the Statute of Limita- ! 
tions expressly exempts mercantile transactions ' 
which have been made matters of mutual ac- 
count. 

“The interference of a court of equity can, 
as a general rule, be obtained wherever there 
are open unsettled matters of account between 
two parties, and, in order to further the in- 
vestigation, the courts will usually enforce a 
disclosure or discovery on oath of the particu- 
lars, and a production of all books and vouchers 
relating to the matter in dispute. In some 
caacs, as we shall sec, the same object may be 
obtained by proceedings at common law, and 
in the case of agents or others placed in a po- 
sition of trust, either ])ublic or jirivate, with re- 
gard to others, this is most ligidly enforced, 
the neglect to keep accounts in such cases 
being in a high degree culpable, and the ordi- 
nary incapacity to contract or engage in mer- 
cantile dealings is, with the exception of the 
case of infants, no legal excuse for such ne- 
glect. 

“As the omission of a duty usually raises 
an inference prejudicial to the defaulting party, 
it is moreover laid down, that on the refusal or 
n^lect of an agent or bailiff ad merchan- 
dizandum to render an account of his princi- 
al’s property within a reasonable time, it may 
e presumed, in an action at law, that he lias 
received cash for it.” 

The author has conveniently described 
the design of his work in the preface. It I 
is divided into three chapters, in wiiicli he* 
has given a very complete exposition of 
the law and usage relating to accounts in 
any way connected with trade. 

“llie first chapter treats of the various 
points on th6 law of debtor and creditor, part* 
neiship, principal and agent, bankruptcy and 
insolvency, &c., which mercantile accounts or- 
diiiarily give rise to, comprehending within the 
very limited space here devoted to them, a 
most material portion of what is treated of 
Under those heads in the existing text-books 
and abridgments. 


“ ’’Fhe second chapter describes the system 
and routine of book-keeping and accounts 
adopted among the trading community, di- 
vested of some of that obscurity in which the 
subject is generally envelofied. The great im- 
portance of this kind of infonuation to tlie 
legal practitioner in the investigation of mer- 
cantile disputes, appeared to me to render it 
well worthy of a separate chapter, and 1 trust 
it will serve materially to lessen the labours of 
the professional reader, who, unless practically 
acquainted with the subject by long experience, 
has at present no guide to refer to but the pro- 
lix dissertations on double and single entry by 
which the subject is professed to be taught in 
commercial schools. 

“ In the third chapter, which is devoted to 
the subject of the investigation of mercantile 
accounts, are collected the rules of pleading, 
evidence and practice, for the investigation of 
disputed accounts, under the various forms of 
proceeding at common law, in equity, bank- 
ruptcy and insolvency, and by arbitration. 

“ Most of these forms of proceeding are of 
! course familiar to the legal practitioner, and 
! the principal of lliem are treated of in the ordi- 
nary books of practice, but nowhere are they 
collected tf)gether or peculiarly treated of with 
reference to the subject before us, so as to 
enable the practitioner to view the subject di- 
vested of extraneous matter, and to select the 
I remedy most ap])ropriate to his particular case- 
I The contents of the second and last sections, 

I which treat of the action of account and re- 
ferences to arbitration, appear to me ]>eculiarly 
j deserving the attention of the practitioner, with 
a view of protecting the client from expense, 
and answering the popular objection that it ia 
generally better to put up with injustice than 
resort to litigation. 

‘ The subject of the action of account, also, 

I take this opportunity of respectfully submit- 
ting to the consideration of the judges of the 
common law, the exercise of whose power of 
improving the rules of pleading and practice 
might in this instance establish a practical legal 
reform of incalculable value, by putting an end 
to the present system of uniformly making 
partnersliip disputes the subject of a chancery 
suit.” 

We cannot say that we agree with this 
last suggestion, for we believe the Court 
of Cbancerj^ — duly improved in its prac- 
tice in tlie Master's office, — is much better 
fitted than any other tribunal for the in- 
vestigation of accounts and the adjusting 
of complicated disputes. 

THE LAW STUDENT. 


STUDIES OF ARTICLED CL£:RKS. 

Wk cpTpmepce, in the present volume^ 
series of articles for the use of studefiits in' the 
law; and Bering the attehtibii %riiieh has be^; 
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r^eaotly ; (galled to iasiproif ed maans of legaUdu^ 
cation^ cai^ot dp better in behalf of ihcft 
TAumerbiM class aboutto enter the larger ^branch 
of the^profesedon-^the articled clerks of solid- 
tors^-*tUaiv extract some of Mr. Warren’s ex- 
cellent Sfdvice on tlie course of study peculiarly 
adapted to them,* 

Students^ both for the bar, and for the 
other branch of our profession, are, or ought 
to be, ffeutlernen ; and equally ambitious of ex- 
cellence, and strenuous in endeavouring to at- 
tain it. Each sphere of action is honourable — 
each lucrative---each calculated to enable its 
members to acquire the esteem and confidence 
of each other, and of the public. Difiercnt 
duties are assigned to them ; but all are ar- 
duous and important, — all require integrity, 
gentlemanly feeling, industry, talent, and ac- 
coinplishuient. As to whigh of the two is su- 
perior to the other, in social estimation, — in 
point of rank, and public distinction, and so 
forth, — let such matters be left for childish dis- 
pute and rivalry to those, in either branch of 
OUT profession, who understand the duties of 
neither, and are laughed at by the superior 
members of both. 

“ If a youth he desirous of passing through 
the period of his clerkship with pleasure and 
advantage to himself and his master, let him 
hegm well, by bestowing great attention upon 
all that goes on in the ofiice, however small 
and apparently unimportant. Let liim learn 
early to go about business quietly, thoroughly, 
siud methodically ; doing nothing without in^ 
quiring and reflecting upon the reasons of it. 
If he have the good fortune to be articled* to a 
kind and intelligent master, nothing will give 
the latter so much satisfaction, as to see bis 
clerk manifest such an inquiring spirit, lie 
will readily refer him to the books of practice, 
and give him all the viva voce informatiim that 
is requisite. If he will go on thus for a few 
months, he will soon find that he has entered 
an interesting profession, and be conscious of 
making a rapid progress in it. lie must not 
be reluctant to do the common drudgery, as it ^ 
is called, of the office. There are some young i 
gentlemen who cannot hear the idea of “ tramp- j 
ing ” day after day to the courts, public offices, 
judges* and counsels' chambers, &c., &c., or of 
copying out and engrossing drafts of bonds, 
agreements, leases, settlements, &c . ; n^hich is 
exactly the reason why they turn out such 
dunces, and tremble so violently on passing a 
certain spacious building in Chancery Lane. 
More information as to the practical course of 
business is to be learnt from a day or two 
spent in serving notices, process, &c., signing 
judgment, obtaining and opposing the various ! 
rules, orders, summonses, &c., making up * 
issues, attending the mastefs of the courts of 
law or equity, getting instruments executed 
and stamped, &c., &c., &c., than is to be ob- 
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tained ia mgny months, by the most careful 
perusal of books of practice. Let the young 
clerk have his wits about him, wherever ne is ; 
whatever he may be doing, let him never hurry^ 
in however great haste he may be; let him not 
do anything superficially, — ^in a slovenly inat- 
tentive manner. Bad habits of this— indeed ’of 
any kind — are easily formed, though not easily 
got rid of; their tendency is to increase ana!) 
multiply, and they very soon incapacitate hittt 
who has contracted them, for the proper trans- 
action of any kind of business. Then it is, in- 
deed, that an attorney’s office becomes odious, 
and that a relief from its monotony is too fre- 
quently sought in dissipation. 

“ The pupil should make constant efforts to 
acquire early a knowledge of the structure and : 
uses of the ordinary instruments upon which 
he is employed— such as bonds, leases, assign- 
ments, mortgages, wills, settlements, &c., mak- 
ing a point of reading, every evening, some 
practical work upon the subjects which have 
chiefly occupied his attention during the day." 
Take a common money bond, for instance : 
nothing can be shorter and simpler in form 
than this instrument, and yet much interesting 
and important information concerning it, may 
be acquired by an industrious pupil, in a very 
short lime, lias he any idea of the origin of 
the penalty of a bond ? Is he aware that it was 
originally contrived to evade the absurdity of 
those monkish constitutions which prohibited 
taking interest for money AVhat will be the 
consequence of a creditors taking a bond, with 
reference to other previous securities for the 
same debt? Will it abridge, or extend, his 
former rights ? Wliat effect will the death or 
bankruptcy of either party have u])on it? 
What are the general advantages of taking a 
bond ? &c., &c., &c. Information on these 
and similar questions can always be easily ob- 
tained by the pupil ; and when obtained, will 
very much enhance the interest of business and 
augment the facility with which he can despatch 
it. The practice of the courts should also con- 
tantly command a prominent share of his at- 
tention. He should endeavour to acquaint 
himself with the reason of the various rules upon 
which he is perpetually acting, or he may de- 
pend upon it that he will never become a really 
able practitioner. 

**lf it be settled beforehand, whether the 
young attorney is to practise in town, or in the 
country, that should be a leading consideration 
in determining to what branch of leg-d studies 
his attention should be ])rincipa]ly directed. 
If, for instance, he intend to settle in London, 
be must early devote himself to learning thC' 
practice of the various courts of common law,, 
equity, and bankruptcy, and commercial law. 

If he intend to practise out of London, he 
should be guided by the cirqumstance of his 
residing in oiu; of the great manufacturii^ 
towns, pF in; the country, properly so called, . 
In the i^rmer in^^ce, he will direct his chiefs 
attention : $0 the . iaw regulating manufactures , 

^ 3 Bla. Comm. 434, 5. 

B 



, 8 ^ The Law Studeut^i^kelimaf^ Correspondence. 

slb 4 xommerce-^pateistsy roadiiaery, bilU, pro- o&er-^tha practical laode of ent&wagciK ri^ 
missory Dote»> partnership, agency, inaucanee, riatuigiaghtay.m the dilferentcQi]»tB«^’4ac er4^ 
bankruptcy, and iusolveiusy ; in the latter, to nary conveyancea and pleadings whichaeocan^ 
what may perhaps be termed agricultural law,. titumEy passing under his eye— emleavaurHig 
—that ef real property, sales cd land, rnort^ at the same; time^ to refer for tiie fiall explaaa- 
gages, copyholds, lamllord and teimnt, farming titin. oi them^ to the works above^iuieBttotted.— 
leases, distresses, notices to quit, &c., and He should also make a point q£ etudyii^t ^ 
to sessions and criminal law generally. Here, opinions aoid drafts of ))lsiuier8v^ conveyancers, 
alra, it is of special importance that the prac- bariiatera; and, whenever he has an-op- 
tiller shoula be well acquainted with the law portunity, shmrld make a copy of them, to- 
of wills, executors, &c., called on, as he often gather with a short- abstract of the fa^ to 
is, to frame the former instruments, and culvise which they relate. He will soon find himself 
the hitter parties, on the spur of the moment, reaping great benefit from such a practice, 
before he can himself obtain advice or assist- When ha goes to the courts, either aSi, sessio^ 
ance from town or elsewhere. In fact, one or the assizes, or the law and equity courts in 
of this latter class of practitioners is thrown tire metropolis, he should reallof: attend to- the 
more upon bis own resources than the other proceedings, especially in those cases which 
two put together ; and it is therefore incum- are being conducted in the office in wliich ha 
bent upon him to devote liis best energies, is serving. When ^le is a little more advanced 
during his clerkship, to the acquisition of a in his sti^ies, he may consult those chapters in 
thorough knowledge of his profession. When ^ the present work (Chapters XI V.» XV L,) 

which the leading treatises on the difiierent 
heads of law are enumerated, and select those 
which may appear to him, or his adviser, best 
suited for his purposes. If it can be conve- 
niently done, he should spend a year widi a 
conveyancer, and also with a pleading barrister 
— or, at all events, half a year with each ; and 
make the most of the brief and expensive,, but 
precious opportunity. Thus the young at- 


he comes to London to spend half a year with 
his master’s agent, or with a conveyancer, be 
should pay almost undivided attention to real 
property law.— This is a most important period 
in the life of the young articled clerk, and very 
much of his future hapjiiness and success, will 
depend upon the manner in which he shall have 
employed it. Always considering how short 
is his time, and how much is to be done in it, ^ ^ ^ 

he must avoid forming a numerous acquaint- tomey and solicitor will lay the foundation of 
^ce and squandering his money, and wasting^ a first-rate professional education, which will 


his days or nights, in visiting scenes of amuse- 
ment and dissipation. If he be not wise in 
time, in this respect, he will assuredly find out 
his folly, and bitterly regret it hereafter. Let 
him rest assured that his master’s good opinion 


enable him readily to take advantage of any 
opportunity which may offer — and many do 
ofier — of displaying his professional qualifica- 
tions before those who will appreciate them, 
and give him the substantial rewanis due to 


will filways he of great importance, in many \ persevering industry and talent. The author 
more ways, and for a much longer period, than ! knows of several instances, within the last year 
a thoughtless and dissolute clerk may dream of. or two, of young men of this description being 
Is it likely that his master, who often has the j taken into partnersliip in houses of eminence, 
opportunity of recommending a young attorney | solely on account of their well-tried energy, 
or solicitor for lucrative and confidential situa- , talents, and assiduity ; and of others who have, 
tions, will do .so, in the case of a clerk whom ' for the same reasons, shortly after commencing 
he knows to have spent his clerkship in idle- 1 practice, been employed by wealthy clients, 
ness or profligacy.” ! who have introduced others, and so led to the 

* * * * j speedy formation of an e.xtensivc and lucrative 

A youth, on first entering an office, should j practice.’^ 
content himself, for a month or two, with get- ' 
ting an insight into the routine of business. 

Then Smith’s JSlernentary View of the proceed- 
ings in an action at Law, may he put into his 
hands, followed by Stephen on Pleading, of 
which only the first part is to be read. Then 
select portions of Mr. Maugham’s General 
Principles of the Law of England, of Mr. 

Williams* Principles of the Law of Real Pro- 
perty, and of Mr. Smith’s Mercantile l.»aw, and 


SELECTIONS FROM CORRESPON- 
DENCE. 


TIMB TO PLEAD. — LOJNG VACATION. 


Benton v. Crafts, 


- . , ' — Mr. Editor, — As there seems to be con- 

<M Selwyn’s Nisi Prius, may be read wiih great, siderable doubt amongst members of the pro- 
advantage by an industrious pupil, under bisj fession as to the construction to be put upon 
master’s direction. ITie anchor also would the rule of court of Michaelmas 3 William 4, 
Venture to recommend for perusal the chapters r. 12 , made in pursuance of the statute 2 
ih this work devoted to the suhjt cts of eouity, William 4, c. 30, you will perhaps be good 
common law, conveyancing, and criminal law enough to insert in your valuable paper the fol- 
— ^in which will he found a plain account of the lowing case, which was decided by Mr. Justice 
existing mode of administering these great Crcsswell. The action was one of trespass for 
branches of the law. But his object should , taking the plaintiff’s goods, the. declaration 
be to muster the general run of business in the j was senTd on the 19th day of June, 1846, to 
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plead in four days. Further tinre wa» ohiiained* 
from time to time, and on the 3rd of August 
an order was made by Chief Baron Pollock, 
giving the defendant 10 days further time ti» 
plead, seven of which expired before the lOth 
of August. On the 24 h of October the plain- 
tiff signed judgment, and on the following day 
served a notice of a nrit of impiiry. A sum- 
mons to set aside judgment and all subsequent 
proceedings, was served on the same day, and 
on the 2nd November, Mr, Justice CresswelU 
after referring to various authorities and to the 
rule of court above, mentioned, expressed him> 
self clearly of opinion that the defendant was 
entitled to the same number of days after the 
24th Octoliier as he had by the Chief Baron’s 
order of the 3rd of August, viz,, 10 days after 
the 24th October, and his Honour made an 
order setting aside the judgment, &c. The cases 
relied U|)on by the defendant, were Wilson v. 
BradslocJce, 2 Dowl. Practice (’ases, 416, and 
Trinder v. Smedley, 3 Dowl. P. G. 87. 

E. M. 


LECTURES A'r THE INNS OF COURT. 


gkay\s inn. 

At a Pension held oii the 24tli day of No- 
vember, 1846. 

The Masters of tlic Bench of Gray’s Inn 
have resolved to cstablisli a lectureship of 
real property and convei/auciny, devises and 
be(pi*‘sfSf and have ordered that the sum of 
30u/. per an mini for three years be paid by the 
society by way of endowment, to such person 
as the bench shall elect to deliver the Icclures, 
to heifin from the day of his appointment. 

'IHie benchers lliercbirc invite gentlemen 
desirous to accept the <dl]cc of lecturer to send 
in testimonials of ih.dr lamipelency and lilness, 
addressed to the treasurer, at the stewards’ 
office, in South Njuare, Ci ray’s Inn, on or be- 
fore the last day of Hilary Term next. 

'I’he heiiehers are ilesiruus that, in addition 
to the lectures, some further means should be 
adopted to secure the attention and to ascer- 
tain the proficiency of tlie students. 

The discussion of some appointed subjects, 
in which the students shouhl he invited to 
join, subject to proper regulations ; oppor- 
tunities afforded to students of stating and of 
obtaining from the leeturer the solution of dif- 
ficnlti'^-, and examinations in the subjects of 
the previous Icctuivs and discussioii.s, suggest 
themselves as means, by the judicious apdica- 
i\on of which, the end in view may be attained. 
Tin* benchers express, however, na opinion as 
to the best course to be adojiteil, but they sug- 
gest these matters to explain distinctly their 
object in establishing this lectureship, and 
more particularly to induce each candidate to 
send in such a plan of the course of instruc- 
tion be proposes to adopt as may" enable the 


Ijencherff to* form a judgment of its probabl® 
efficiency. 

Tiros. Grikkith, Steward. 
NOTES OF THE WEEK. 


LATT or TITHES. 

The important question in SalkeM v. JoTin^ 
son, was again brought before the Lord Chan- 
cellor on the 1 9th instant, when Sir J. Simp- 
kiuson for the plaintiff, stated, that the parties 
had not come to an arrangement, by which the 
case might at once* go to the Mouse of Lords : 
it must therefore be sent on the same case as 
in the Common Pleas, to the Court of Exche- 
quer, as was proposed by the Lord Chancellor 
on Thursday last, when it stot)d over at the 
request of Mr. Wood, the defendant’s counsel. 

It appears from the reasons of the late 
Lord Chief J nstice Tindal and of Mr. Justice 
Creswtll, in support of their joint certificate 
in Salkeld v. Johnson, sent to the Lord Chan- 
cellor, that that case differs from Fellowes 
V. Clay, 4 Queen’s Bench Rep. 357, (upon 
which the jmlges of the Court of Queen's 
Bench were also equally divideil) in this re- 
spei't, — that in SalkeUl v. Johnson, the claim is 
not of an exemption from the payment of tithes 
yeneraily, but only from the payment of certain 
particular things, and that it may be well 
doubted whether the statute has any applica- 
tion to such a state of things, for the evidence 
thereliy required is of the enjoyinent of the 
land without payment or render of tithe money 
or other worth in lieu thereof; whereas the 
land in question in Salkeld v, Johnson has not 
been enjoyed without jiayment or render of 
tithes, although the tithes there in question, 
(viz. tithes of turnips, potatoes, agistment, and 
green croiis,) have not been rendered, nor has 
any money or other matter been paid or ren- 
dered in lieu thereof. 


RAILWAY LlTfCATlON. 

The Court of Exchequer on the last day of 
lenn, made- absolute rules for new trials in 
the only two cases yet argued, involving the 
question as to the lialiility of provisional cora- 
niittee-men of railway companies. Our com- 
mentary on the judgment must be reserved for 
next week. The chief points which appear to 
have been decided are, — 1st, 'fhat several per- 
sons agreeing to liocome members of a pro- 
visional committee do not thereby create the 
relation of partners ; 2ndly, That an individual 
liy the isolated fact of consenting to become a 
provisional committee-man, dries not afford 
any evidence to fix hini with a liability for rea- 
sonable preliminary expenses ; and lastly, that 
where an individual lias autliorized his name 
to be inserted as a ineinher of a provisional 
cdminittee in a prospectus, thai; i.s an additional 
circum-stancc creating a responsibility com- 
mensurate with and dependent upon the state- 
ments contained in the prospectus. 
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Attqnneyt to he Admitted. 
ATTORNEYS TO BE ADMIITED, 
Hilary Term, 1847. 


€2utfn*0 

Clerks* Names and Residences. 

Ashley, William Edward, 8, Elizabeth Street, 
Brompton ; Ncwark-upon-Trcnt ; and 
Brompton Terrace ' . 

Abrahams, Michael, 19, Cambridge Terrace, 
Hyde Park ...... 

Armitage, James, 1, Garden* Place, Lincoln’s 
Inn Fields ; and Downham Hoad . 
Alston, Henry Frederick, 15, U])per Berkley 
Street West; and John Street 
Brabncr, Samuel Peeling, 59, Albert Street, 
Mornirigton Crescent ; Staple Inn ; and 
Clarence Road ..... 

Beck, John Grant, 3, Judd Place East, New 

Road 

Brumell, Francis, 27, Perceval Street ; and 

Morpeth 

Bateman, Itichard, 73, Myddleton Square; 

Knowle ; and Newland Street, Pimlico 
Brooks, Thomas, 10, Lower Cal thorpe Street; 

Burton-on-Trent ; and Derby . 

Burton, Joseph, jun., 22, Brunswick Place, 
Barnsbury Road; and Vernon Square 
Bremridge, Thomas Julius, Tj New Ormond 
Street ; and Heavitree 
Berry, Jolin Johnson, Stoke-upon-Trent 
Bristow, Ebenezer John, 23, Charlotte Street, 
Bedford Square ; and Exeter . 

Beddoe, Ilenrv Child, 7, Featherstone Build- 
ings ; ana Ledbury 

Byam, William Henry, 2, Church Row, New- 
ington Butts ; Bristol ; and Church St. 
Bell, William, jun., 30, Cloudesley Street ; 
Halifax ; and Leeds 

Borlase, John James, 39, Gower Place ; Hels- 
ton ; and Green Terrace . 

Cole, George Henry, 5, Manchester Terrace, 
Liverpool Road .... 
Copeman, Thomas, 6, Sackville Street, Picca- 
dilly 

Clarke, Robert, jun. 5, Newman’s Row; Bath ; 

Duke Street ; and Albion Place 
Collins, Nathaniel Kyrlc, Ross 
Chorlton, John Higginbothom, Runcorn 
Canning, Walter, Hands worth, near Bir- 
mingham 

Crossman, William, 56, Swinton Street; and 
Berwick-upon-Tweed 

Coyte, James, 53, Acton Street, Gray’s Inn 
Road ; and Halesworth • 

Cutts. John, jun., 61 George Street, Euston 
Square; aiid ChesterHeld 
Carpenter, Alfred Benjaimn, 5, Harpnr Street, 
Red Lion Sniiare ; and Stanhope Street 
Cockram, George Woodbury^ Tiverton . 

Cartmale, Joha^,, . 22l, Baling Lai^e ; and 
Litchfield . . . . 

Coleridge, Francis James^ 16, Si|iTey» Street, 
Strand ; Mill Street ; ahd Ottery St. 
Mary, Devon • ^ • . 


BenrJ. 

To whom Articled, Assigned, ISfC. 


J. Would Lee, Newark-upon-Trent 

Samuel Abrahams, Lincoln’s Inn Fields 
J. Crosland Fenton, Huddersfield 
John Stevenson, King’s Road 
Thomas Atkinson, Lincoln’s Inn Fields 
G. Jones, Salisbury Square 

Samuel Brabncr, Liv'^rpool 
Edward Chester, Staple Inn 

Charles P. Harris, Cambridge 
George Brurnell, Mor])eth 
John Stevenson, King’s Road 

Arthur John Knap]), Bristol 

Francis Jesso})]), Derby 

F. Talbot, Bedford Row 
II. M. Ford, Exeter 
John Mitchell, Wymondhain 
John William Ward, Newcastle-under- Ly me 

John Stogdon, Exeter 

George Masefield, Ledbury 

R. John Bridges, Bristol 

Henry Hill, Verulam Buildings 

Glynn Grylls, Helston 

John Platt, Church Court, Clement’s Lane 

R. W. Parmeter, Aylsham 
Robert Clarke, Bath 
Edward King, Bath 
John Stratford Collins, Ross 
Samuel Chorlton, Runcorn 

William Fellowcs, jun., Dudley 

Thomas Gilchrist, Bcrwick-upon-Tweed 

John Crabtree, Halesworth 

John Cutts, sen.. Chesterfield 

Rid^a^rd Baypes Armstrongs Stgple Inn 
. John Lboseraore, llverton 

Thomas JU T, RendelJi, Tiverton ^ 
Edward Wyatt, Litchfield and Whittington 
Thp^^s Hod^op^ Litchfield 

,Fraiu;is Georgf Cokridge, St. Maty 



Attorney $ to he Admitted, 85 

Cursham, William George, Nottingham . . W. Cursham, and H. P. Campbell, Nottingham 

Cook, Robert, 3, AVilmington Square ; and Francis Stainer, Ncwcastlc-under-Lyne 
Syniond’s Inn . . . • • W. A. S. Pemberton, Syinond’s Inn 

Crosse, John Macartney, 8, Nelson Square, Adam Taylor, jun., Norwich 

and Stowmarket J. B. Ransom, Stowmarket 

J. W. Flower, J'read Street 

Dimsdale, Frederick, 17, Clement’s Inn ; and 

Iladlev W. Borradale, King’s Arms Yard 

Dallewy, John, 13, Boiiverie Street ; and 

Bridgnorth M. Haywood Williams, Bridgnorth 

Drake, Thomas Edward, jun., Exeter; and • 

Myddleton Square Tliomas Edward Drake, Exeter 

Dennis, 'I'homas John, 5, Maze Pond, South- 
wark ; and Barnstaple .... Thomas H. Law, IJarnstaplc 
Dowson, John, 3, Sebbon’s Buildings, Is- 
lington . William Pringle, King’s Road 

Dickson, Whin field P., I’ortobello Terrace, 

Notting Hill ; and Clianceiy Lane . . John James Jos. Sudlow, jun.. Chancery Lane 

Dufty, Richard, Nottingham . . , . George Rawson, Nottingham 

* Charles Butlin, Nottingham 

Dashwood, Tl;oiiias, jun , Si urmiiister New- Thomas Dashwood, sen., Sturminstcr Newton 
ton; and I’pper Eaton Street . . , AVilliain Dean, (hiildford Street 

Eastwood. Ah. Greenwood, Halifax . . AA^illiam Eastwood, Todmordon 

Edwards, ICdinuud Butler, Pontypool . . Alexander lidwards, Pontypool 

Edmunds, (.'harles Henry, 8, Trevor Square, 

Knighlshridge ..... AA’’illiain Sim, King’s Bench Walk 
Edmonds, Rohert Garo, 8, Surrey Place, Old 

Kent Road ; and Plymouth . . . John Edmonds, Plymouth 

Fowler, James, 37, Lower Park Street, Isling- 
ton ; Great Ormond Street ; and Bir- 
mingham George Paulson AA^ragge, Birmingham 

Fiske, Ivlward Brown, 34, Gower Place ; and Robert Fiske, lieccles 

Montpelier Street . . . . • R. Ellis Burroughs, Norwich 

Fear, Ezekiel Evans, Dorchester . . . John Garland, Dondiestcr 

Foster, Lambert B., jun., Alfred Place, Black- 

friars Road . . . . , . C. AA". Unlliank, Norwich 

Ford, Henry, 2*2, Mount Street, Grosvenor John Geare, jun., P^xeter 

Square ; and Exeter .... John Phliott p'ox, P'insbury Circus 

Fisher, Charles Hawkins, Stroud; and Green- 

ham ....... Rohert I'ldlcr Graham, Newbury 

Fyer, James Joseph, 0, Ft. Mary Abbott’s AVilliain Napier Dihb, A'ork 
'Ferracc ; and Grosvenor Street . . James Richardson, A"ork 

Fenwick, John ('lerevaulx, 33, Stanhope St., 

Queen’s Street Place; and Camberwell John I'enwiek, Newcastle-upon-Tyne 
Grove ....... Hugh Shield, Queen Street, Cheapsidc 

Freston, AA^illiain Antony, Cirencester ; Buck- 
ingham Street; and Daglingworth , . Charles Lawrence, Cirencester 

Gates, Christopher Hill, 36, Sidinouth Street; 

Grantham ; and Frederick Street . . George Kewney, Grantham 

Gooding, Jonathan Robert, 33, Gower Place; 

and Norw'ich ... . . James Winter, Norwich 

Girling, Nathaniel, 22, Adelaide Road; and 

Diss Thomas Edward Wallis, Diss. 

Greenhalgb, James, jun., Bolton-le-Moors . James Cross, Bolton- Ic-Moors 
Gordon, A^ulliam Pierson, 5, Princess Street, 

Bedford Row; Shrewsbury; and Feather- Thomas Harley Kough, Shrewsbury 

stone Buildings £. Boyle Church, Southampton Buildings. 

Green, Robert Yeoman, 2S, Tavistock Place; 

and Newcastle-upon-Tyne . . . Armorer Donkin, Newcastle-upon-Tyne 

Gunn, John Thaddeus, 8, Buckingham Street, Robert James, Glastonbury 

Strand ; Glastonbury ; and George St. , Charles F. Skirrpw, Beqrord Row 
Gabriel, Samuel Hawkes, 37* Queen Square ; 

and Caine . . V . . . Nicholas Lockyef, Mymouth 

Holmes, Whitakjer, 88, St. Janies Street; and William IVitt,jyiverppol 

Liverpool . . . . . Thomas Cllauhtler. Gra^^s Inn 

Heylin, R. Featherstorihahgh, 12, Cuttiiaiirig .. i 

Street, Pentonville; and Penrith . . AVillii^rt ^aychefl, 

{Thi reihaTfidet of Ihts trii! be given in oar next number.] 
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Legal Obituary, — Analytical Digest of Cases, 


LEGAL OBITUARY. 

1846. Oct, 25, James Malloch, of South- 
ampton Street, Solicitor, admitted in Queen’s 
Bench, Hilary Terra, 1820. 

Oct. 26. Hutton Monkhouse, of Upper Stam- 
ford Street, Blackfriar’s Road, Solicitor, ad- 
mitted in Queen’s Bench, Hilary Term, 1826. 

Oct. 31. Simon Ewart, of Carlisle, Solicitor, 
aged 51, admitted in Queen’s Bench, Michael- 
mas Term, 1818. 

Nov. .5. John George Graeff, of Fur nival’s 
Inn and Berner's Street, Solicitor, aged 38, 
admitted in Queen’s Bench, Michaelmas Term, 

1829. 

Nov. 13. Thomas Cowper Brown, of King’s 
Bench Walk, Temple, Solicitor, of the firm of 
Brundrett, Randall, Simmons, and Brown, aged 
40, admitted in Queen’s Bench, Easter Term, 
1829. 

Not). 18. John Evans, of Lincoln’s Inn, 
Barrister-at-Law, aged 50, called to the Bar by 
the Honourable Society of Gray’s Inn, May 6, 
1826. 

Nov. 1/. Jacob Jacobs, of Upper Berkeley 
Street, Portman Square, Solicitor, aged 77, 
admitted in Queen’s Bench, Easter Term, 
1794. 


ejectment brought, Mr. N, applied to Mr. 
who was afterwards attorney for the defendant 
in the ejectment, to demand possession of the 
property, and they had a conversation : Held, 
that on the trial of the ejectment, evidence of 
this conversation was not receivable ; and sembte, 
that it being further proved by Mr. S., who re- 
ceived the rents of the property for the defend- 
ant, that Mr. W. had been the attorney for the 
defendant ever since the year l84l, did not 
render the evidence admissible. Doe d. Hulin 

V. Richards, 2 C. & K. 216. 

Cases cited : Perkins v. llawkshuw, 2 Stark. 

N. P. C. 240; Young v. Wright, 1 Cuinp. 

141. 

BILL OF EXCHANGE. 

1. Evidence of payment by acceptor. — The 
acceptor of a bill of »^xchange, on its f)resenta- 
tion to him when due, did not take it up ; but 
afterwards, on the same day, a person unknown 
called at the banker’s where it la5% and paid 
the amount, and received back the bill, with a 
general receipt indorsed upon it. In an action 
by the indorsee against the acceptor, the bill 
was produced by the plaintiff, bearing that re- 
ceipt : Held, no evidence of payment of the bill 
by the acceptor. Phillips v. JVarren, 14 M. & 

W. 379. 


Nov, 19. Cecil Proctor Wortham, of Bunt- 
ingford, Herts, Solicitor, aged 58, admitted in 
Queen’s Bench, Hilary Term, 1812. 

Nov. 20. .lames Chi|)chase, of Gray’s Inn 
Road, Solicitor, admitted in Queen’s Bench, 
Hilary Term, 1801. 

Nov. 22. William Henry Cross, of Surrey 
Street, Strand, Solicitor, aged 27, admitted in 
Exchequer, Michaelmas Term, 1830. 

ANALYTICAL DIGEST (IF CASES, 

REPOKTEO IN ALL THE COURTS. 

Sato of lEbibencc. 

ADMISSION. 

On the record . — A declaration against a wit- 
ness for not attending a trial pursuant to a sub- 
])(£na, alleged that the plaintiff had a good I 
cause of action in that suit, and tliat the testi- | 
inony of the defendant was material evidence , 
for the plaintiff. Plea; Ist, not guilty; 2ndly, 
that plaintiff could liave proceeded to trial 
without the testimony of the defendant. Evi- 
dence was tendered on the part of the defend- 
ant at the trial, for the purpose of showing that 
the plaintiff had not a cause of action in the 
original suit : Held, that as the defendant had 
not traversed the allegations that the plaintiff 
had a good cause of action, and that the evi- 
dence was material, those allegations were ad- 
mitted ; and that he was consequently estopped 
from giving the evidence tendered. Needham 
V. Fraser, 3 D. & L. 190. 

Al'tORNBV. 


Casfts cilpd in the judgment : Scholey v. VValsby, 
Peache's N. P. C. 34. 

2. Alteration, — Stamp, I. 0. U. — B., C., D., 
and E. gave a joint and several promissory 
note to A. for 200/. and interest, as security 
for a loan to A. On the death of E., B. ob- 
tained the note from A. for the purpose of pro- 
curing the signature of an additional party; 
and to secure its return, B. and C. signed the 
following document: — “ I. O. U. Mr. A., the 
sum of 200/., for value received.” The note 
was returned by B. to A., with tlie name of F, 
added, but the 1. O. U. was not given up. 
The alteration was made by the assent of all 
parties. 

Qutere, wlicther the addition of the fifth name 
was such a material alteration as to avoid the 
note ? Assiuning it to be so : Held, in an ac- 
tion by A. against B., that inasmuch as the 
note was free from objection at the time the 
I. O. U. was given, it was admissible in evi- 
dence in support t)f a count upon an account 
stated on the I. O, U. 

And that A, assenting to a verdict being 
entered against him upon the count on tlie 
note, be was entitled to a verdict for 200/. on 
the account stated, although the particulars of 
demand merely alleged that the action was 
brought to recover the amount of the promis- 
sory note. 

Held, also, that the insertion of the words, 
‘‘for value received,” did not render the L O U. 
liable to a note, or to an agreement, stamp. 
Gould v. Combs, 1 C. B. 543. 

Cose oiled iu the judgment: Catton v. 

soq, 8 A. & E. 136 ; 3 M . & P. 248. 


Conversation . — -In the year 1845, and before Stamp, 1. 
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PSIGN£]> IS8U1B. 

Property, — Under a feigned wsae, brought 
to try the right of property in certain goode 
wbicn had been seized under an execution 
against A.: Ileldy that the question for the 
jury was, not whether the goods were the pro- 
perty of the plaintiff in the feigned issue, or of 
A., but merely whether they were not the pro- 

r :y of the former. Green v. Rogers, 2 €. 8c 
148. 

FRAUDS, STATUTE OF. 

Deiivery and aaceptance (f goods, — A. gave 
B. a written order for ten hrkins of butter, 
which were to be sent to A. by a particular | 
carrier. B. sent by that carri 'r twelve firkins j 
instead of ten. A. refused to :e i^ive more than , 
ten firkins ; and as the carr.er could not de- I 
liver less than th * whole jiiti Tiber sent, lie re- | 
fused to take the butter at all. He, however, ! 
drew a satn})]e from one of the firkins : Held, i 
that under these circumstances, there had been | 
neither an actual nor constructive delivery of ^ 
the butter to A., and consecjiiently no accept- | 
ance thereof by him, so as to satLsfy the Statute i 
of Frauds. Gorman v. Boddy, 2 C. 8c K. 145. i 

HAND-WRITINO. j 

Letters, — Mr. S., the managing clerk of the | 
plaintiff’s attorney, wrote a letter to the de- j 
fendant, addressed to him at bis residence, I 
which letter was proved to have been put into j 
the post. Mr. proved that he received an 
answer to his letter : Held, that the letter thus 
received in answer was admis^ihle in evidence 
without proof of the defendant’s liaiid-writing. 

It was proved by Mr. S. that he received a 
letter of earlier date., and in the same hand- 
writing as the letter last beforc-inentioiieil : 
Held, that ibis letter was also adini>sible in 
evidence without proof of the defendant ’s hand- 
writing i and Held, also, that a copy of a letter 
written by Mr. S. of still earlier date, to which 
the last-mentioned letter was ar, answer, might 
be given in evidence (the original not having 
been produceil after a notice to produce) with* 
out any proof tliat the original had been put 
into the post or had reaidieil the defendant. 
Ovenston v. IVilson, 2 C. & K. 1. 

I. o. u. 

See Bill of Exchange, 2. 

LIFE INSURANCE. 

See Suicide, 

MARRIAGE CKTtTlFirATE. 

Semhle, Production of a certificate of mar- 
tiage may be dispensed with on a petition for 
the transfer of a fund in court, provided evi- 
dence of the marriage be given by parties pre- 
sent when the ceremony was performed, and 
it is supported by other corroborative circum- 
stances. Bligh y,. Bossley, 32 L. O 419- 

MARRIAGE RKGISTER. 

The court will not usually dispense with 
proof from the register of a marriage on ah ap- 
plication to have the money paid out of Goui t ; 


1 but if the parties are residing in a country ia 
j which it is ])rohahle registrars have net beeu 
jkept, the court will, on receiving reasonable 
evidence to support this conclusion, and an 

■affidavit of a party present when the marriage 
! ceremony was performed, make the order. Jbjte 
v. Pearce, 32 L. O 371. 

j ONUS PRO HANOI. 

Where order of events is uncertain, which 
party fails. — In an action against indorser of a 
bill of exchange, issue was joined as to notice 
of dishonour. It appeared that a letter con- 
taining the notice ^as put into the post on the 
day on which the action was comiii'^nccd, and 
by the routine of the post-office would reach 
the defendant between 4 & 5 in the afternoon of 
that day. No further evidence was given as to 
the time of notice. The offices of the court 
were open on y till 5 in the afternoon of the 
day in question. HeUi, that the plaintiff must 
fail, it lying on him to show tliat the right of 
action was complete before the suit was com- 
menced. Castrique v. Bernabo, 6 0,. B. 4-98. 

PARTNER. 

Witness, — Where a partner, who had already 
had a judgment against him, was put into the 
witness-bo.\' to prove the same debt against hia 
co-partner, bin it did not appear on the record 
that he was an interested party : Held, thit he 
was a competent witness. Cupper v. Newark, 

2 C. & K. 24. 

PRRSUMPTrON OP DEATH. 

I Burial certificate. — A. certificate of burial 
I may be dispensed with where general evidence 
• of tlie death is given — the age of the party, if 
j living, would be so great as to afford strong 
i presumptive evidence of his death. Askew v. 

I Askew, 32 I.. O. 372. 

I PRESUMPTION OF OWNERSHIP. 

j Right of one of several defendants to acquittal 
during trial. — Where the lord of a manor has 
ctmveyed land to 4., and afterwards other land 
to B., and it a|)pears that a narrow strip of land 
i passed by one or otlier of the conveyances, hut 
J it is doubtful by "hioh, no piesumption arises 
in favour of .4. from the fact that the strip of 
land lies between a highway and land uadis- 
putedly comprised in the conveyance to A, 

Where several defendariis to an action of 
trespass plead not guilty, with other pleas, and 
i the })laintiff gives no evidence as against one of 
I them, such defendant is not entitled, as of right, 

I to claim his acquittal before the case for tlie 
, defence is ojiened. And per Lord Denman, 
j(^ J., the more ordinary practice is not to 
I direct an acquittal till the case on both sides is 
I closed. White v. Hill, G Q. B. 4S7. 

i PRIVILEGED COMMUNICATION. 

Negotiation. — Comjyroml^e. — Where the 
clerk of plaintiff’s attorney went to defendant’s 
attornev for the object of effecting a com- 
])romise, and what he Siiid was said with the 
wish of effecting it.: HeMt tjiat all tliat pas.sed 
was privileged, as being a negotiation to bring 
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about a compromise. Jardihe x. Sheridan, 2 
C. & K. 24. 

And sec Attorney. 

RSCBIPT. 

See Starnpy 2. 

SECONDARY EVIDENCE, 

Proof of j^osscssion of the document > — ^Where 
notice to produce a document had been given 
to the defendant, and there, was merely evidence 
to go to the jury that such document was in 
liis possession : Held, that the document not 
haying been produced when called for, the 
plaintiff iniglit give secondary evidence thereof. 
Ilobfj V. Starkey, 2 C. & K. 143, 

STAMP. 

1. Order far payment of money.— Bill of ex- 

change. — J. M., by indenture, assigned to the 
plaintiff a ninth part of his share in the residue 
of the estate of T. H., deceased. By an order 
of 20th July, 1842, made in a suit in Chancery 
of “Powell V. Norwood*^ the Vice-Chancellor 
ordered the defendants in that suit to retain 
250f., being part of the produce of J. share 
of tlje residuary estate of T. i/.> to be paid to 
sue!) person as the present defendant and/* iTi. 
should jointly direct. It was afterwards agreed 
between the parties, that 50/,, to be considered 
as part of the sum of 250/., should be paid by 
the defendant to the solicitors for J. M. and 
the plaintiff. An action having been brought 
to recover this sum of 50/., the plaintifl tendered 
in evidence the following document “To the 
executors of T. H., deceased. Powell v. JVor- 
wooA Gentlemen,— We do hereby authorize 
and require you to pay to Mr, George Powell, 
or his order, the sum of 250/., being the 
amount directed by the order of the 20th July 
last, to he paid to our order. We are, gentle- 
men, your very obedient servants, J* M. Dec. 
16th, 1842.*' Tins document was signed by 
J. M. only, and was unstamped : Held, {Rolfe, 
B., disseatiente,) that it was not a bill of ex- 
change, and that it was admissible in evidence 
without a stamp. Russell v. Powell, 14 M. & 
W.418. 

2. Receipt.— The following instrument was 
tendered by defendant in support of a plea of 
payment of rent to M . ; — “ Mr. Jones, (defend- 
ant,) having written off the sum of 75/* from 
his mortgage debt during five quarters* rent of 
his house, 1 hereby discharge the same rent till 
the 24th day of July, 1841.** The instrument 
was signed by M. : the mortgage debt in ques- 
tion was due from M. to detendant ; and the 
paper had been delivered by M. to defendant 
as a settlement of account. It was stamped 
with a 1/. stamp, with no denoniination, and 
appearing to have been affixed more than one 
month after the sighing and deTtvery of the 
paper: JieW, inadmissible, w beiiig a receipt 
within 54 G. 3, c. I84i consequently not 
stamped Lucas y. Jt^^ I D. « M* 

3*. 

•8 iWlowfl (*4 ;l. prPW** 

T. H. or order the sum of 500f. for value re- 


ceived, with 

ceflt., and 1 have lodged wjtk l^r SWcl T- «• . 

the countwart leases signed ^ ; 

groWl let V me to them > 

collateral security for the same 5p0l,^^aMj.f«?T;. 

Srwt to TTiorne/* In an actibn hy anmdors^, 
aeainst the maker of the above mstrufnent, it 
was proved to haro n promissory note ftamp. 

Held, that the instrument was ^ propeW 
stamped, and that the latter part of it did npt 
render an additional stamp necessary. fra»- 
court V. Thorne, 32 Ia G. 518. i 

4. License to use patented article.— Scmbie a 
license, under seal, to use ^ 
does not require a stamp. Chanter \ . Johnbon, 
U M. &W. 408. 

And see Bill of Exchange, 2. 

SUICIDE. 

LiTe ^7^vlomcc.---Where a policy of insurance 
on life contained a condition, that the policy 

should be void if the assured should commit 
suicide,*’ and it was proved that the assured 
had died from the effects of poison takim by 
himself : Held, that, in order to avoid Uie 
policy, it must be shown that the assured, at 
the time he committed that act, could cas- 
tinguish between right and wrong, so as to be 
able to understand and appreciate the nature 
and quality of the act he was doing. Schwube 
V. Clift, 2 C. & K. 134. 

Case cited by the court: Borraduile v. Hunter, 
5 M. & G. 660, 66B. 

The question as to whether a tender was 
made conditionally or uot,^ is for the jury. 
Marsden v. Goode, 2 C. & K. 1 33. 

TROVER. 

Conversion . — TAen . — - Par I ownership . — In 
trover, a demand and a refusal on the ground 
of a claim of right by a third party, is evidcmce 
of a conversion. Caunce v. Spanton, 1 M. & 
G. 903. 


Eatn of ^thittattoR. 

attachment. 

./c/ioji.—Where a cause was referred by 
judge’s order, and the arbitrator directed a ver- 
dict to be entered for plaintiff, the order giving 
him no power so to do, the court refused to set 
aside the award on motion. 

In such a case the court will not enforce the 
award by attachment, but will leave the party 
to his remedy by action. Cock v. Gent, 3 D. 
& L. 271. 

Cases cited in the juden»»t-v Jw^oon y. 

M'Clel. & Y. 200. S. C. 13 Price, 208 ; Dou- 
lan V. Brett, 2 A, & "E- ^344, S. C. 4 N. & M, 

. . 854 { ' Hzwky snl t. Siocks,:8 & 1*. 936i 

■eERti'ficA’rE. 

at nist pritts,' and the submission contained a 
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clause giving the arbitrator the same power to the costs of the cause to abide the event ; and 
certify as a judge at nisi prius ; the ychue had the costs of the reference and award to he in 
been originally laid in London, and a special jury the discretion of the arbitrator. The arbitra- 
had been summoned from that county, but the tor awarded that the verdict in the cause should 
cause not coming on for trial at the sitting in be entered for the defendant, and that the in- 
Middlesex, the parties agreed to change the fant should pay the costs of the reference, 
venue to London, the costs to be costs in the HM, that the award was good. Proudfoot y, 
cause. The arbitrator duly made his award in Boile, 31 L. O. 393. 
favour of the defendant, and in the following notes 

term certified for a special jury : Held, that the 

certificate was of no effect, but that the defend- The court will no^ look at the notes of an 
ant was entitled to the costs of the London arbitrator, nor at a copy of them verified either 
special jury, as costs occasioned by the change by an aihdavit of the arbitrator or his clerk, 
of venue. Geeve v. Gorton, 31 L. O. 273. Doe d, Haxby v. Preston and another, 32 L. O. 


DEFECTIVE AWARD. 


When not snjiciently final. — After declaration puoceedinos expartb . 

(in which there were two counts), but before A verdict was taken at nhi prins for 3,000f. 
plea, “ all matters in difference in the cause ” damages, subject to the award of a barrister, to 
were referred by a judged order to the award whom all matters in difference in the cause 
of an accountant, the costs of the cause to were referred, with power to decide on the ad- 
abide the event of the award, and the costs of missibility of evidence as a judge at nisi prius 
the reference and award to be in the discretion might, and to resen e points at law for the de- 
of the arbitrator. The award (not saying that cision of the court. And there was the usual 
it was made “of and concerning the pre- power to proceed e;rp/ 7 r/e, if either of the parties 
mises *’) directed that one party should pay to shouhl by affected delay prevent making the 
the other a certain sum, without stating upon award, or should not attend after reasoimble 
what account. Held, bad, inasmuch as it was notice and without such excuse as the arbitra- 
uncertain upon what sum awarded was to be tor should adjudge reasonable, 
paid, and as there was no finding upon which The arbitrator made a special statement of 
the costs of the cause could be taxed. Crosbie facts, affecting the admissibility of certain de- 
V. Holmes, 31 L. (). 343, positions in evidence, and awarded that the 

EXAMINING WITNESSES. verdict sliould be reduced to 1,358/., if the 

. i- j i. 1 court should be of opinion that the dei)Osition8 

-Not onoath.^A cause was referred by order admissible; to l,\Cybl. if the 

of msi prius, which st^edthBX the arbitrators court should think the deposition of only 
rfjould be at liberty, if they should thmk fit. to admissible; and to 579/. if the court should 
examine the parties and their respective wit- neither of the depositions admissible: 

nesses upon oath : ’ IMd, that it «;as discre- that the award was final, 

tionary with the arbitrators whether they would -p,,* arbitrator having, in the course of the 
pamine the witnesses on oath or not, and that reference {Ai)riI28), appointed a meeting fora 

It was no objection to their award that the wit- 'eertain day (.May 15), was informed by the 

nesses were examined without being svvorn, defendant that he did not intend to he present. 

although the party against whom the award was . is reasons being, that m account of 

made required, at the tune, that they Buould be j non-admissibility of certain depositions 
sworn. Smith v. Gofi, 14 M. & W.204, L. arbitrator had not rejected as evi- 

3 L>. & h. 47 . dence, no award be could make would be valid ; 


EXCESS OF AUTHORITY. 
filtering verdict. — Where a cause w'as re- 
ferred by a judge’s order, which gave no ex- 
press powers to direct a verdict to be entered, 
but the arbitrators awarded a verdict to be en- 
tered with damages and costs ; the court dis- 
charged a rule which bad been obtained to 
empower the award by attachment, leaving the 
plaintiff* to pursue bis remedy by action. Cock 
V. Gent, 14 M. & W. 680. 

Case cited in the judgment: Doulan v, Drett, 2 
Ad. &E.344. 

SXPARTE PROCEEDING ^ 

Bte Proceeding exparte. 

4NFA,NT. 

Coafa.<-sAn Rctiotn of covenant on an appren- 
tice deed having copie on foij trial, was referred, 
together with two other actione« in one of whicji 
th^ mfiint sued his Mehd ; 


and another reason being, that the notice was 
too short. The arbitrator (having postponed 
the meeting for a day, of which he gave de 
fendant notice, but without reference to defend- 
ant’s communication), proceeded exparte: Held, 
thajt he was warranted in so doing, though he 
had not warned the defendant that if he ab- 
sented himself the arbitration would proceed 
erparte, Scott v. Van Sandau, 6 Q. JV 237. 

Cases ciled in the judgment ; Barton v. Hanson, 
3 M. & W. 322 ; Anderson v. Fulh r, 4 M. & 
W. 470; In ro Wriglit and Cromford Canal 
Company, 1 Q, B. 1 01 . 

SET! ING AWARD ASIDE. 

1* Time whHi dpplictition can be made.— -A 
cause was referred by order of nisi prins, the 
^liitrator W have power to state on the face of 
his award such points of law as either party 
might tequiw foi* the ^opinion of this couri- 
The Awartt ivas made Novettibei^ 13, 1844, hsfd 
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on the Ifith of the same month notice of the 
award was given to the defendants. On the 
fourth day of Hilary Term following a rule wisi 
was obtained by the defendants for setting aside 
the award and entering a verdict on several 
issues. 

Held, that the application to set aside the 
award was made too late. That where a cause 
only is referred to an urliitrator, the same rule 
prevails in awards as it does in new trials, and 
that a moti( n to setaside/in award must l;emafle 
within four days after public a* ion, which period 
is to be calculated from the time when a party 
receives notice that the award has been made. 
The Queen v. The Great North of England 
lifulway Company, L. (). 2f 2. 

2. Arbilr[(tor\ cnrulnet . — Award set aside, 
on tile ground of interviews having taken ]ilace ! 
between the arbitrator and one party in the ah- 1 
sence of the other. | 

Similar misconduct on the part of the jicrson j 
applying will not prevent the court setting aside ■ 
the award, for the matter concerns the aclmi- I 
nistration of justice. ' ! 

A motion was made to dismiss a hill, in pnr- ^ 
Buance of nn award ; it came on iiiion the hist ' 
day oil which, nndtT the statute, ah application ' 
could lie made to set aside the award. 'I'here- I 
spoiulent then made objections to the award, | 
and the motion was ordered to stand over, with ! 
liberty for the respondent to give notice of! 
motion to disjmte the award ; Held, that tins * 
ojierated as an extension of the time, Harvey \ 
V. Slieltm, 7 Bea. 455. I 

See notes on this case, 32 L. O. 23.5. | 

UMPIRE. 

On a reference to arbitrators, with power to 
appoint an umjiire to decide between them, in 
case they should did'er in opinion, the arbitra- 
tors appointed an umpire, hut, no diftcrenee 
arising between them, the umiiirc was not con- 
sulted. In the award the arbitrators recited, 
that they had “ considered the decision of the 
umpire Held, that this recital was a mere 
surplusage, liar low v. Head, 3 IJ. L. 203, 


RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 


REPORTED liy BARRISTERS OF THE SEVERAL 
COURTS. 

Rurh Chanernur. 

l^ewman v. Ring and olhers. Nov. 12, 1B4G. 

COSTS. — EaiTlTY. 

A parly ivill not he restrained from recoveriny 
such portion of his law costs as may have 
been incurred in proceeding under a breach 
of a subsequently dissolved injunction of 
this court. 

TfiB defendants in this suit had commenced 
actions against the plaintid' for instalments 
due under a lease o. certain turnpike tolls 
An injunction to restrain these proceedings had 


been dissolved by the Vice-Ohancelloi* of Eng- 
land, whose jiKlgmeiit -Was affirmed hy the late 
Chancel lor. I'lie defendants had inad v^rteiitly 
committed a bTOHcli of this Injurtctiofn (lye- 
viously to the same being dissolved) 'by serving 
the plaintiff with a declaration in the action to 
which he (being defendant at law) had pleaded. 
A verdict having been- given againat the lattet, 
proceedings were commenced to recover the 
costs of the action. The jiluintiff in equity had 
refused to pay such of these costs as had ac- 
crued subsequently to the serving of the de- 
claration. 

Mr. Cooper and Mr. Glasse, for the ])laiiitiflf, 
moved that the deiendants might he restrained 
from recovering tlic last-mentioned portion of 
these costs, upon the ground that such had 
hoeii iucurred under a breach of the injunction. 
There was no reported case in point, and the 
Vicc-U'hancellor of England had refused with 
costs the previous application of the ])laintiir. 

I’he Lord Chunctllor said, that if this case 
was to he decided upon ])nncijde it would he 
imnecessary to hear the other side. The court 
had granted an injunction winch it had after- 
wards dissolved. It was (piite clear that there 
was no cijuity by which the ]daintiH’ could 
mulct the defendants in the penalty of any i»or- 
tion of I heir costs at hnv, nolwithstanding such 
might have been occasioned by proceedings 
contrary to an injunction of the Court of (.'hari- 
cery. 'i’lie court possesse.s a process of its 
own by which it is enaliled to jiuiiish breaches 
of its orders. 

Motion refused with costs. 

Ijnssienrx, Tyrconnel. Nov. 12, 184(5. 

FOREIGN EXECUTOR. 

The court n ill not pay money out of court 
to the executor of a deceased person ap- 
pointed such abroad, but not having proved 
the vrill in England. 

Tn this case Mr. Craig moved, that a sum 
of ,i4/. found to be due to a Mrs. j.»assieur, 
who had died in (ieneva, might he paid out of 
court to the person a]ipointed her executor at 
I (Jeneva. The object of the application was to 
save the expense of proving the will in Eng- 
land ; this Hum being the only property of the 
decea.scd in England. 

Lord Langdale said, the ap])lication could 
not he granted. 'I’liere must he some person 
jiroperly authorized to receive the money here. 

Smith y. Synitk. Nov. 12, 1846. 

76th order dv 1845. 

Form of the order for taking a hill pro con- 
fesso, against one of several defendants. 

In this case Mr. Olasse moved, that the hill 
might he taken pro confesso agstinst one of se- 
veral defendants, who was in attaehment for 
want of answer. Notice off the mbtietai had 
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been served upon tbe defendant agaiiwt whom chase money and a dissolution of the injunc- 
it was made on the 5th of October. tion, and that the court should at a future time 

Lind Lanffdale said, that as there were other determine who should pay the costs of the ap- 
defendants, the proper order was that the plications respecting the injunction, as well -as 
clerk of records and writs should attend with the the costs of the suit. The purchase money 
bill at the hearing of the cause, for the purpose having been paid, the motion for dissolving the 
of its being taken pro confesso, and made the injunction was now heard, with the viewoi de- 
order accordingly. terinining the question of costs. 

Mr. hoe and Mr. Miller for the defendants, 


Head V. O'Brien, Nov. 19, 1846. 

ORDRUS OF 1845 . — FOUHTGN COMMISSION. 

A commission to vxmnhic witnesses abroad is 
not within these orders, which apply only 
to commissions ivithin the jurisdiction, 

Mr. Turner and Mr. Anderson moved for a 
corninission to examine witnesses abroad, 

Mr. Teed objected, that under the OrdtTs of 
May, 184 . 5 , (See Orders to 102,) the appli- 
cation ought to be made before the Master; 
bnt 

Lord lifinydnie expressed liis opinion, that 
these orders liad no apjdieation to proceedings 
out of the jurisdiction, and that therefore the 
present apjdicatiori vva.s ])roperly made to the 
court. 

Ijarpent v. Richmond Railway Company, Nov. 

12 , 184 ( 3 . 

INJUNCTION. — COSTS. 

Where an injunction has been properly ob^ \ 
tained, but the purpose for which it was ■ 
tained has been answered, the court will not 


urged, that as they had offered to deposit the 
purchase money, thejy were justified in taking- 
possession, and that the plaintifl’, having al- 
lowed the works to proceed till the 26t.h of 
I March before applying for an injunction, being 
1 16 (lays after he whs apprized of the defend- 
I ants taking possession, had been guilty of 
! such laches as to disentitle himself to the ex- 
j traordinary exercise of the court’s jurisdiction. 

Mr. Belhell and Mr. Fooks for the defeud- 
I ants were not called (jii to address the court. 

I The Vice-Chancellor said, there had been no 
I unrea-souable delay, and as the contract for 
I purchase expressed that i)ossessi()n should be 
i delivered when the purchase Wtis completed, 
iand the defendants had taken possession witli- 
; out any authority fi*oin the jdaiiititV, the injunc- 
j tion was jiropcrly o]>taiiicd^ and the defendants 
were lamnd to j)ay the costs of it; and as the 
j injunction would have been continued till the 
j hearing, if the purchase had not hc'en tom- 
, pleted, the defendants ought to pay the costs 
of the suit also. 

Waldo v. Thesiger, Michaelmas Term, 1846, 

VENDOR AND FURCIIASER. — INTEREST ON 
PURCHASE MONEY* 


only ywc the plaintiff the costs of the ap- 
plication for the injunciion, but the costs of 
the suit also. 

The jdaintiffin this case having agreed to 
sell to the defendants certain lands which they 
intended to use in the formation of tlieir rail- 


When, according to condit ions of sale, interest 
is stipulated to be paid, on the purchase 
money, if the purchase is not completed by 
a certain day, the purchaser is not liable tn 
pay interest on the ajnount paid by him 
for deposit. 


way, caused an abstract of hi.s title to be de- A motion was made in this cause for leave 
livered in the usual way, which being very to pay into court the amount of purchase money 
long, considerable delay took place in tbe exa- • of an estate bought under certain conditions 
mination of it. Several communications in * of sale, by which it was stipulated that a dc- 
conscquence took place between the solicitor j posit of 10 per cent, should be paid imrnedi- 
of the |)artics relative to the deposit of the pur- 1 ately after the sale, and that the remainder 
chase money, and on the .5tli of March the de- ■ of the purchase money should be paid on 
fendants, fincling that they should want pos- jthe 24th of June last, and that if not paid 
session before the proceedings could be com- 1 at that time, the purchaser should pay in- 
plcted, wrote to the plaintiff, offerirg to make 'terest at five per cent. ’J’he deposit had been 
the deposit, but the plaintiff then required the paid into court shortly after it was received, 
completion of the purchase. On the 10th of and a question had arisen, whether the pur- 
March the defendants, without any further chaser was bound to pay interest on the dejiosit 
communication, took possession of the lands as well as on the remainder of the purchase 
and commenced operations for fiirming their money. 

railway, whereupon the plaintiff’s solicitor ' Mr. Campbell and Mr, Chapman appeared 
wrote to the defendants* solicitor, threatening an for the several parties. 

immediate application for an injunction unless The Vice-Chancellor said, that interest was 
the works wore discontinued, and on the 26th given for delay of payment ; and the deposit 
of March applied for and obtained an injunc- having been paid, the meaning in this ca.se must 
tion. Notice of motion was given on the part be interest On the remainder of the purchase 
of the defendants to dissolve this injunction, moxtey* 
and on the motion coming on for hearing, an 
arrangement was ipade for payment of the pur- 
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Waring , Smith, j^ichaeklias Terin^ 184/6. 

PRACTICE. -— JURISDICTIOK. — ©liCHAR^te 

■ or nAN-KRxrPT, under 5 & 6 vicT.'c. 122, 

■ ■■ s. 42. - ■ ■ ■ ■■ 

Where an : application to discharge abatde^ 

... rujpr .of custody unde?' the staiyte 5 & 6 
Fic/. c-. 122, .-y. 42, has been refused by a 
. . jydge at chambers, inis court has no juris- 
diction to interfere with that decision: but 
a fresh application may be made to the 
judge at chambers, if the circumstances of 
the case will justify it. 

Mr, Watson applied for a rule to show cause 
irhy the defendant should not he discharged 
out of prison, under the 5 & 6 Viet. c. 122, s. 
42. The defendant was arrested in August, 
1845. In June, 184(5, a fiat in bankruptcy 
issued against him, and his certificate u'as after- 
tvards granted. The granting his certificate was 
ojiposed on the ground that he had been guilty 
of gaming in a manner prohibited l)y the 38th 
section of the act. The case Was heard before 
a commissioner of hankrunts at Bristol, and 
the certificate finally allowed. On these facts 
a^suniinons was taken ||out 'before Mr. Justice 
Mrle, at chambers, to show cause why the de- 
fendant should not be discharged out of cus- 
tody, hut the application was opposed by the 
production of affidavits alleging that he had 
been guilty of gaming, which the other party 
not being then prepared to oppcjse, the sum- 
mons was discharged. A second application 
was made to the same learned judge, out he re- 
fused to review his former decision. The ap- 
plication was now made on affidavits distinctly 
denying the charge of gaming, and it was con- 
tended that the court would not now inquire 
into the validity of the certificate, but that the ' 
defendant was entitled to his discharge on the! 
production of his certificate, ’which had been * 
ttl lowed, after argument, by the tribunal which 
is constituted to inquire into the validity of 
such instnimenls. No injury can be done by 
granting this application, because, if the certi- j 
ficate is void, the debt still remains, and an 
action ‘ can be brought on the judgment. 
[Coleridge, J. Has this court any jurisdiction 
to entertain the apjdication ? No order has 
been made by the learned judge at chambers, 
and the 42na section says, that it shall he law- 
ful for any judge of the court wherein judg- 
ment has been obtained, &c., to discharge such 
bankrupt. You are now in the same situation 
as if you were making an original application to 
this court.] Thetc is an inherent right in this 
court to entertain the motion, more particularly 
when the liberty of the subject is concerned. 

Cut^ adv, vult, 

,.l<ord Denman, C. J., after stadog the cir- 
cutn^ances, oJ the esae, said tluit the court was 
of ppipion that it: had no juriedietion which 
autborified iy to interleror The 42fid section 
of the statute did not confer any authority on 


the court;, Lbat iefh itr wholly with .the judge* 
There was nothing iii statute which ;^|Nre- 
renled ^the applkatioUcdr^m being Tana time tO 
tiine ranewed before the> jnd8^ AH that ibe 
court now decided was, itmit it had no jurisdic*? 
lion to interfere with his decision^ . . Nonp^nioa 
was pronounced on the merits ofr the oaeOf and 
nothing which now passed was to be under? 
stood as preventing any further ar>plicatlou' <to 
the judge, if the circumstances were such ga 
would justify it. 

Rule refused. . 

Spence v. Mrynell and another, Michaelmas 
Term. 1S4G. 

TRESPASS AND FALSE IMPRISONMENT. — 
EVIDENCE. — SPECIAL DAMAGE. 

Jn an action of trespass and ^alse imprison- 
ment, where the plaintiff was committed to 
prison by the defendants, and expenses 
were incurred in an unsucf'cssful attempt 
by the plaintiff to obtain his discharge by 
suing out a writ of habeas corpus : Held, 
that, if these expenses were admissible in 
estimating the amount of damages, they 
could only be given in evidence under an 
allegation of special damage in the de- 
claration. 

This was an action of trespass and false 
imprisonment, tried at York before Mr. Baron 
llolfe. Plea, not guilty by statute. The de- 
claration was ill the usual form, and did not 
contain any allegation of special damage. The 
plaint itf was committed to prison for six 
months by two magistrates of the county of 
York, for removing goods to prevent a distress. 
After the plaintiflf had been in custody some 
time, he sued out a writ of habeas corpus, and 
the validity of the commitment came on to be 
heard before Coleridge, J. ; but previous to 
that time a fresh detainer had been lodged with 
the keeper of the prison by the defendants, and 
the plaintiff was ultimately remanded back to 
prison. The plaintiff, at the trial, contended, 
that in estimating the amount of (lamages, the 
expenses incurred by him in endeavouring to 
obtain his discharge ought to be included, but 
this evidence was rejected, and the plaintiff had 
a verdict for one farthing damages. A rule 
nisi for a new trial having been olitaiped in 
pursuance of leave reserved by the learned 
judge, 

Mr. Knowles, (with whom was Mr, 
showed cause, and contended th»t the evid^ce 
was properly rejected. These expenses are in 
the nature of special damage, and conssqnepUj 
not admissible under the form of this dscUuia- 
tion- (Stopped by the X 'ourt*) , , 

Mr. Baines and Mr. Hall contra. In point 
of prinqiple. these expenses , ought to be ad* 
mitted. Th^ j»re expenses necessenty . ifi* 
corred by the pUipiXIlf, in epde^vouxiug, to 
tain his liberty. The nde as to. consequenjdal 
damages is laid dawn in Baten’e jtf tjke 

gCdhOp^^i 
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attempt by this plaintiff t6 nliCaiit his 
chma^ obt of custody had b^n? miocess^l, 
then there whs a Wron^l act copsnittcd up ti» 
a ccrtaih and the plaintiff was compelled 
to eiiq^nd a certain sum of money to prevent 
confined much longer. If the attempt 
bfsi unsuccessful, then tne expenses incorr^ 
are a measure of damages as showing the value 
Which the plaintiff sets upon hie lifa^rty. On 
either supposition they are a consequence of 
the act done by the defendants, and should be 
admitted in evidence to show the injury which 
the plaintiff has sustained. 

^ Lord Denman, C. J. niese expenses may 
or may not be a consequence resulting from 
the act committed by the defendants ; but ^ I 
am of opinion that they ought to be stated in 
the declaration, and then it would be seen 
whethtr it was proper evidence. 

Coleridge, Wightman, sind Erie, J/s, con- 
curred. 

Rule discharged. 

(Hurm’if Bmrij |)rarttcr Court. 

Basknell v. Slack, Nov. IG, 184G. 

NEW TRIAL. . 

A rule for judgment as in case of a nonsuit 
was discharged on a peremptory undertake 
ing to try within two months before the 
undershenff: notice of trial was given by 
the plaintiff to try at a court day to be 
held by the undersheriff two days before the 
expiration of the two months, hut the under- 
sheriff did not hold any court for the trial 
of cases on that day : upon this the plain- \ 
tiff gave a fresh notice of trial to try at a 
day subsequent to the expiration of the two 
months, and then tried the cause and ob- 
tained a verdict, the defendant not ap- 
pearing. 

Held, that this was irregular, and that the 
trial must be set aside, with costs. Held, 
also, that as the court would have enlarged 
the peremptory undertaking if the plaintiff 
had come to the court for that purpose, 
instead of going on to trial, that it would 
in its discretion do so now. 

This was a rule obtained by Woolrych, call- 
ing on the plaintiff to show cause why judg- 
ment as in case of a nonsuit should not be 
entered against him for not proceeding to trial 
pursuant to his peremptory undertaking, or 
why the trial herein should not be set aside on 
the ground of irregularity. ITie undertaking 
"had b^eh to try before the undersheriff for 
fllouicester, within two months, which time ex- 
pired on the 12th of August, 184G. Notice of 
’ triSl was ^mveri for the 16th of Augas% on 
Which day Ife was swbi^n' that the defendant * at- 
benffed Withhis wftttCS^s/but thfe plairitiff did 
not-ap^ A frtefeS^n^ieC' bf ttiat was ^ 

' a ^dtty- subsequent 

to Vhe 8f 'thS "t#o ‘ months, ;<Whifch 

expired on the 12th of August,) but the de- 
fendant refu8ed^% and at the trial a ver- 


dict passed for ihcidviiTtifrV'ditihages 6/. Upon 
this the defeivUnt applied to a ju^ge at cham- 
bers, and obtained a stay of proceedings until 
a imitioik could be made to the court. A i^le 
haying been obtained, 

Pdshley now showed cause, and contended, 
first, that the defendant could not support tliat 
part of his rule which sought to enter judgipent 
as in case pf a nonsuit, for there had been aVer- 
diet in this case, which was a state of circum- 
stances never contemplated by the act. [Vaite- 
son, J. Ihe defendant can only maintain that 
part ot his motion on the ground that the trial 
which has taken place was altogether a 
nullity.] Fashleg,* That it is submitted is 
not tne case here, for in fact we have com- 
plied with our undertaking to the utmost of 
our power. Our undertaking was to try within 
two months, to expire on the 12th of August, 
and in pursuance with this we gave notice to 
try on the 10th of August, which was the last 
court day, now we have affidavits to show that 
the undersheriff did not hold his court on 
that day in conseouence of the assizes for the 
county being held at Gloucester on that day, 
so we could not try, and the default it is 
submitted was not ours, but the act of the 
officer of the court, and so comes witliin the 
authority of 'Ijumfey v# Dubourg, 14 M. & W- 
295 . The [daintiff did all that lie could under 
the circumstances, he gave a fresh notice of 
trial for the next court day. Now this is the 
same as if tbe cause had been taken down for 
trial and then made a remanet, under which 
circumstances it is clear that judgment as in 
case of a nonsuit could not be obtained. 
Gilbert v. Kirkland 2 Dowl. 153. 

Patteson, J. This is like the case of where 
a man undertakes to try at the spring assizes, 
and does not do so until the summer. 

Pashley, Yes, but even there I contend the 
defendant could not have judgment as in case of 
a nonsuit ; whether the court would set aside the 
trial is another question and quite a separate one. 
Now, on that point we swear that no court 
was held by the undersUeriff on the 10th of 
August : we proposed to try on that day, but 
the sheriff would not. Now this was the act 
of the court and could not prejudice the party. 

Woolrych in support of bis rule. It is clear 
this trial is a nullity, as the plaintiff violated 
his contract with the court to try within two 
months. Now here they might have tried on 
the 17th of July, which was a court day, but 
they put the matter off to the last moment, so 
they must take the consequences. The doctrine 
laia down in Lumley v. Dubourg does not apply 
here, for there the default was especially tbe 
act of the court. {Stoppeif by the court,) 

Patteson, J, I think that tbe jdaintiff* was 
not bpund to tty on the 1 7 th of July, as there 
wks another epurt day on which he might think 
to do s6 witMii the two months given him by 
'his peremptory^ undertaking. Still, the trial 
going off smi the loth of August; he had no 
right tbigo on and try at a subsequent day, 
when Jfiven him by his pefernptory 

undertakiag bad expired, but should have 
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wnitffJ, rome here to ask to enlar^xe his 
j)t*n*inplory iinilertukinj^, upon the exeube ft»i 
nut trying on that day which he offers here 
now ; the ilefendant is therefore entillcd to set | 
jiHule this trial, with costs, on the ground of j 
irregularity ; hut I also think that the plaintiff | 
should have his ])eremplory undertaking en- ; 
larged to enable him to try again within two j 
inoiitlis. j 

Rule accordingly. ; 

Cammou 

Hinton V. Ackramm, Michaelmas Term, li>46. 

J»JI3(JMFNT ON ISSUES OF 

FACT. — KNTKUINO U F FI N A L J UmJ.Vi EX T. 

After jmhjrnent has heeit t/iren in favour tf 
the defemiant , on demurrer to pleas vdiich 
f/n to the whole rnnse of action, and issues 
in fact remain to he disposed of, the court , 
will not compel iht defemlaut to enter itp 
Jinat jud.ynie.nt on the record. j 

Seiiihle, that where Ike issues are immaterial, \ 
and cuutd in no possible evvnl make any 
di-lference, the court will dispense with the 
trial of them. 

Tn a former term a rule had been olitained 
railing upon the defendant to show cause ivhy 
he should not enter up final judgment «f quod 
nil capiat per prere,"" to permit of error being 
brought, <»r why ihe plaintiff should not he at 
liberty to do so on his behalf. d*hc aetion had 
been brought on a bond, and several pleas were 
pleaded by the defendant, all of wliicli were 
demurred to, except two, and (Jii those, issues 
in fart had hi*en joined. On the pleas de- 
murred to judgment had passed in favour of the 
plaintiff on so]ne, and for the. defendant on 
others, the latter being a eoni|)lete defence to I 
the wljule cause of action, 'i’he issues in fact 
still remained undisjiosed of, and the defendant 
had simply mad'’ .m entry of judgment on the ; 
pleas which the court, on dvuiurrcr, hud d 
rided in his favour. 

7 W/yum/, Serjeant, now showed cause. It 
was absurd to ask the defemlant to sign final 
jiulginent on the record whilst tliere remained 
issues in fact undis})OHed of. M'he defendant j 
was (piite content, having a jiulginent in his ' 
favour, which was a bar to the action, and if the 
plaintiff requireil any step tu betaken, he must 
do it on his own resjumsihility. Tlie case 
Tolson V. Kaye, l.in errork (> Man. & Gr. 589, 
W'as an authority to show that in a case like 
the present the court could not interfere. 

Manninq, Serjeant, in support of the rule. 
The doubt here exists in not distinguishing 
betwven the state of the law before the 4 & o 
Anno, c. Id, and since. Refore that act, al- 
though several different claims might have 
been made, yet more than one answer to each 
claim could not be jdeaded, so that the whole 
cause might not have been determined by the 
answers, and therefore final judgment couhl 
not he given, Metcatfe\\' case, il Hep. aS. In 
1 Saund. 80, however, the law on this sub- 
ject is clearly propounded; it is there said, 


j that since the statute of Anne, “ where several 
j pleas are pleaded, all going to destroy the 
action, and issues are joined on some, and de-^ 
j murrers to the rest, if the court determine the 
demurrers in favour of the defendant before 
the issues are tried they shall not be tried, for 
judgment of nil capiat shall be given against 
the plaintiff.*' There are also authorities to 
show that in case of several issues, whore the 
jury have disposed of the whole cause of action 
by their verdict on one of such issues, they 
may be discharged from finding on the others. 

Mnvle, J. N{»t, I think, since thenew r^es. 

Manning, Serjeant. In Beckham v. Knight, 
7 Scott, 84(5 ; (harden v. The General Cemetery 
Company, 7 Scott, 348, the court, after a judg- 
inenl on demurrer in favour of the defendant, 
directed, by consent, issues in fact remaining on 
the record, to he struck out, for the purpose of 
having a writ of erryr sued out. The issues 
remaining in tlii.s case were now wholly imma- 
terial, ami without going down to tryth(*m un- 
ncccssarilv, it is submitted the defendant is en- 
titled to have final judgment entered u|). The 
c.oe of Bourne v. Gaicliffey .3 Man. & Gr. G75, 
is .also nn authority on this point. 

By the Court. The rule laid down in 
Williams’ Saundi’rs may he quite correel, and 
the defendant may have a right in this case to 
take a judgment of nil capiat on the present 
state of the record, hut it does not therefore 
follow that he ean be eompclleil to do so. It 
might he, if tlie court saw that in no possible 
event any difference could he made, they would 
disjiense with the trial of immaterial issues, 
hut it may he most material to have the 
issues tried on the oduT pleas. On the simple 
ground, therefore, that here there arc issues in 
fact joined, and the court cannot sec that it 
would he jxTfeclly immaterial to try those 
issues, the rule must be discharged. 

Rule discharged witli costs. 

C?t*rt)rtiucr. 

Cooke V. Blake. Michaelmas Term, Nov. 19, 
184(5. 

JOINDER IN DEMURRER. .SIMIMTEU. — 

ISSUE. 

The ru/r of IJilary Term, 4 Id/ 1, 4, c. lOS, 
is qualified and altered hy the rule of Hilary 
Term, 4 Mo.//. 4, c. 3 ; therefore, where the 
plaintiff' replied by taking issue on some 
pleas and demurred to others, and added 
the similiters and joinders in demurrer and 
delivered the issue: Meld, irregular as 
under the latter rule; the defendant was 
not bound to join in demurrer until four 
days after demand. 

In this case the defendant had pleaded se- 
veral pleas, to some of which the plaintilf re- 
plied, and to two of the pleas he demurred 
specially. The replications concluding to the 
country the plaintiff added the similiters, and 
he also added the joinders to the tw'o demur- 
rers, and made up and delivered the issue with, 
notice of trial for the Liverpool assizes. The 
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defendant struck out the joinders in demurrer 
and returned the issue. A siiinmous had been 
taken out at Cliarnbers, upon which the Chief 
Haron ordered that tlie defendant do forth- 
with jom in demurrer, he being at liberty to 
api)ly to the judge at laverpool, on the ground 
that he could not be prepared to try.” 

A rule bad been obtained, calling on the 
plaintiff to show cause why that order should 
not be rescinded, and ^'hy the defendant should 
not be at li])crty to amend the pleas demurred 
to. 

Aspinal showed cause. 1’he rule of Hilary 
Term, 2 Will. 4, s, 108, orders, that “ in all 
special pleadings, where the plaintiff takes 
issue on the dei’endariL’s pleiuliiig or traverses 
the same or riptnurs^ so tliat the defendant is 
not lei in to allege any new matter, the plaintift* 
inaj^ jiroceed without giving a nik to rejoin. 
Under that rule the plaintifl* was clearly entitled 
to add the similiters and •joinder in demurrer j 
and make u[) tlic issue.” The (piestioii then is, | 
whether the siiljscijnenl rule of I lilary Term, j 
4 W. 4, s. :t, bad altered the practice. That ; 
rule is, “ that no rule for joinder in demurrer 
shall be rexpiired ; but the party demurring | 
may demand a joinder in demurrer, and the j 
opposite j)arty shall be bound within four days; 
after such demand to deliver tbe same, other- i 
wise judgment.” 'I'he former rule is not af- 
fected by tbe latter. Where a defendant is 
under terms of rejoining gratis, that is, within 
twenty- four hours, the plaiuliff might never- 
theless add the similiter under the rule of Hilary 
'J enri, 2 W. 4. The term “ rejiuiiing issiiahly” 
applies to a dem\»rrer as well as a rejoinder, 
and would prevent the defendant from de- 
iiiurriiig sj)eeially. 

ParkCy H. Tlje «)bject of the now rules was 
to equalise the jiractieo of all the courts. The 
niU? of Hilary 'IVnii, 1 W. I, must be inter- 
preted, with refer iice to the old rule of the 
(\»in tof King’s- Heiich, which was, that in all 
special pleadings the plaintiff might make up 
the pajier book, and consequently he might 
liave added the joinder in demurrer. Subsc- 
<picntly a fresh rule was promulgated, the rule 
of Hilary 'renu, 4 W. 4, wdiich controls the 
former. By that ride no rule for joinder in 
demurrer is reipiired, but the party demurring 
may demand a joinder in demurrer, and the 
o]jpo8ite |)arty is bound to do so without a 
rule, l)ut still there must be a demand. The 
effect is, that the rule of Hilary I'erm, 4 W. 4, 
qualifies and alters the rule of Hilary Term, 
2 W. 4, and makes a demand necessary. That 
being so, the plaintiff’s jiroceediiig in this case 
is irregular. 

Alder soiiy B, There is a very good reason 
why, in the ctise of a demurrer, the plaintiff 
should not add a joinder in the same way as in 
the case of a plea he adds the similiter, fur if 
he did so, he would jircvent the other party 
from amending the pleading demurred to. 

Martin ajipeared to support the rule^ but 
was not called upon. 

Rule absolute. 


SITTINGS OF THE COURTS, 
of tijc liqTljj. 

IlfS Lordship will hear Motions at the Polfs on 
December 1.4t and 7ik, mid will sit in the Judicial 
Committee, on the Sud, 3rd, 4ih, and 6th December. 


LONDON. 

Adojurnment Day, 

Tuesday, December 15, 1846, 

T11.4NSFERRED CAUSES IN CHANCERY. 

Tuk following Causes will be transferred from the 
Paper o( the Pice- Chancellor o f England to the Rnper 
of th» Vice- Chancellor Knight It race, to be heard 
after the Ist December, 1846, except those cases in 
which briefs having been delivered to counsel, the 
parties may deshe to have retained in the Court of 
the Vice-(Miancollor of Kiigluud, of which notice 
must be given to the Registrar o/i or Satur- 
day the 28t/< Kovemher instant. 

f Adlam v. Barhniu. 

I OTlidlorau v. Cohen, 
i^entson v. Heat son. 

i Cirooin V. Stinton. 

Same v. Edmonds. 

Same V. Stinton. 

Same v. Same, 

Wilson V. WilJinins. 

^ Guches u. Warner. 

(Same v. Filkiiigton. 

Tarte r. Phillijis. 

Ihkon r. Trewheela. 

Mayor, &c. of Rochester v. Lee. 

5 Penny fat her v, Penn \ father. 

Same r. Same. 

Radcliffe V, Readett. 

i fiollis r, Bryant. 

Same r. Same. 

Howard v. Kirk, 

^ H eddish v. Howard. 

( Same v. J.ingard. 

Giascotl V, Lang. 

Green v. Jlailey. 

Strakor v. W'ilson. 

Bradley v. 'I'eule. 

i Smith V. Smith. 

Same v. Same. 

Same v. Same. 

Same ??, Roberts. 

Parkin v, Tavlor. 

Warde v. Hill. 

Bellringer v. Blagrave. 

Finch V, Seeker. 

Crommelin v, Earl of Belfast. 

Cotgreave v, Cotgreave, 

Hemming v. l^ingwall. 

Bannister v. Ellis. 

Kortright v, Macqueen. 

Same v. Barlow. 

Renteli v. Scales. 

Gregory v> Wade. 

H^odgsoR V* Hodgson. 
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BUSINESS OF THE COURTS. 

A«ceii*f Vcnfl. 

Michu€lma$ Vacation* 

ciinww PA reii¥— SPECIAL PA PK«tw^Nt^ trial fam»- 

Till! Court will, m liloiidR^ tlwi f9fli aa^ 

t)N> five next fblloiring diiv§, and on Tburuduy th« 
17tb dav of December next, bold Sitting*, end will 
proceed in dUpoeiug of tbe bueieoi* » 

The Crown Pnptr j • 

The Special Paper ; 

The New Trial Pape ; 

And in giving judgment in causes which shell then 
he pending. 

PERPErUAL COMMISSIONERS. 

Appointed under the Fines and Recoveries Act. 

From Oet, 90th, to Nov. 90th, 1846. both inclusive, 
with dates when gazetted, 

Coi, George, of Bath, for Bath and Sonserset. 
Nov. 3. 

Waters, 'Ihoinas, of Winchester, for Winchester 
and Hunts, Oct. 93, 


MASTERS EXTRAORDINARV IN CHAN- 
CERY. 

Fi«n Oct, 90th, to Nor. 20th, 1846, bath inclusive, 
• with dates when gazetted, 

Barret, Joseph .Morton, Otiey. Nov. 3. 

Bel), John Penrice, Chellenbnm. Oct. 20. 

Moore, Walter Henry, Wootlbridge. Oct. 30. 

Norris, Williimi, Manchester. Nov, 10. 

Pratt, .lame*, Wootton Bassett. Nov. 10. 

Slack, Edward Francis, Chippenham. Nov. 17. 

Stiles, llcnryt Noribleuch. Nov. 17. 

Swalman, Edward Lane, Lynn. Nov. 6. 

DISSOLUTIONS OK PROFESSIONAL PAUT- 
NEUSIHPS. 

From Oct, 90th, to Nov. 90th, 1846, both inclusive, 
with dates when gaselted, 

Bowyer, Henrv James Window, and William Free- 
luan, 8, North Street, Cheltenham, Attorneys 
and Solicitors. Oct. 30. 

Brunton, Charles, and Frederick Whiting, 11, 
New Inn, Strand, Attorneys and Solicitors. 
Oct. 20. 

Dod, Charles, and George Wray, 16, Groat Marl- 
borough Street, Attorneys and Solicitors, and 
French and Foreign Patent and Law Agents. 
Nov. 3. 

Gen, Roger Williams, sen., Roger Williams Gen, 
jun., and William Docker, Birmingham, Attor- 
neys and Solicitors. Nov. 13. 

Maltbr, Tliomas James, and Alexander Lorent 
Grant, 10, Broad Street Buildings, Attorneys 
and Solicitors. Nov. 20. 


Taytor. Heniy Wilson, and John Speakman, Min- 
chei^ter, Aitoriieya, Selioitori, and Conrey- 
aneera. Nov. 17. 

Tynek, Benjamin George, and Thomas Carr Ueloll^ 
North Shields, Attomeya and SoUeitoia. Nor* 
IT. 

LAW PRO.\fOTIONS AND APPOINT- 
MENTS. 

Charles Butler, Esq., M.P., Judge Advocate-Ge- 
neral, has been promoted to the rank of Queen’ll 
Council. He was called to tbe Bar 10th June, 
1831, by Lincoln's Inn. 

The Queen has been pleased to appoint Charles 
Douglas Stewart, Esq., to be her Majesty** 
Solicitor-General for the Island of St. Vincent. 
Nov. 6. 

Mr. Henry Leman, of the Firm of Visard and 
Lemans, has been appointed Chief Clerk of 
Master Brougham, vacant on the death of Mr. 
Lammin. 

THE EDITOR’S LETTER BOX. 

A correspondent observes, that in stating 
the letters on the subject of conveyancing 
reform/’ we have not noticed those which ap- 
{>eared in support of Mr, Stewart’s views. We 
I certainly intended to deal fairly with both sides 
of the question, and will again read over the 
letters referred to, and if they contain any- 
thing material beyond Mr. Stewart’s statements, 
we will again call tbe attention of our readers 
to the subject. Perhaps our correspondent 
will point out the passages he refers to. 

** Amicus ” asks whether an agreement, 
(stamped as such and signed onlg,) containing 
the terms of a tenancy, at a fair yearly rent or 
annual value, will bind the parties for a period 
not exceeding three years from the day of its 
date ? 

The letter on professional charges shall bt 
attended to. 

A case came on the last day of Term before 
the Court of Queen's Bench, in which the In*' 
corporated Law Society had obtained a rule 
for striking an attorney off the Roll for a fina- 
dalent misrepresentatioa of his title to pto<- 
perty on which he raised money by way of 
mortgage. The matter occupied the court 
several hours, and was referred to one of the 
Masters to take further evidence. 
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RAILWAY LITIGATION —JUDG- 
MENT OF THE COURT OF EX- 
CHEQUER. 

Thb cloubUt entertained and expressed^ 
with regard to the absence of hnality in 
the verdicts obtained against provisional 
comriiittee-men in railway schemes, have 
been fully justified by what has occurred 
during the last fortnight. Within that 
period, two cases )mvc been argued upon 
rules for new trials, and the judges of the 
Court of Exchequer, with the commend- 
able desire of putting an end to the un- 
certainly which prevailed upon the subject, 
and of laying down certain principles for; 
the guidance of juries in the numerous | 
cdses ready for trial, lost no time in pre- 
paring and pronouncing a deliberate judg- , 
meiit in both the cases argued before them. | 
The result is, that in both cases the rules 
fof new trials have been made absolute.'^ 
The most remarkable feature in the dis-, 
cussion on those rules was, the line of 
argument reported to have been adopted 
by the Attorney-General, as counsel for 
one of the defendants ; who not only as- 
sumed that the verdicts obtained in so 
many cases against provisional committee- 
meo, were in violation of all legal princi- 
ple, but broadly stated, that the lament- 
able m iscarriage of justice which had taken 
plfM^in those cases was owing attegetber 
to llte influence^ of certain leading Briiclea 
which appeared in the •^ityii^eas, ^ 

'• ■ 

taken expressly ftr tn^ . 
found at p. 115, p)Sf. ' 

VoL, XXX! !!• No. 978. 


which the minds of juries were so strongly 
impressed with the idea of the liability of 
provisional c6mrrlittcc-men, that it was 
only necessary to charge a man witli hav- 
ing assumed that character, in order to 
obtain a verdict against him for any' 
amount. We arc not disposed to under- 
rate the influence of the daily newspapers, 
or the ability with which they are con- 
ducted, but we must be permitted to doubt, 
whether they are fairly chargeable with 
misleading juries on this subject, to the 
extent suggested, and think their imputed 
success is but an indifferent compliment to- 
the bench as well as the bar. One of the 
most important functions of a judge j)re« 
siding at nisi prim is, to disabuse the 
minds of Jurors, and to enable them to dis* 
cern and detennine tlie question at issue, 
free from all extraneous influences ; and 
advocacy has somewhat retrograded, if the 
leaders at the bar acknowledge, that they 
have no chance with juries against the 
leaders in newspapers. In truth, if the 
public lias been misled, and injustice done in 
these cases — as we fear it has been — there 
are other parties besides the newspaper 
writers, who are fairly open to censure. 

Passing from the arguments to the 
mucli-talLed-of judgment of the Court of 
Exchequer, in the cases alluded to, al- 
though it bears some evidence of hasty 
prepiwtitibh, and III tehiavkable for the total 
Obsepce of any reference to either casO or 
consi4j{ji*cd on the 
rhote a sattsfao^ry expe^^^ of tlie legal 
^jncipleiiiq^piioable tP the impor 
4afeii»«iclei^oftii<hH*aliiOii^. ItdoesnoteiHlble 
as to determine off-tend#h©tfaer^Jrfi'Or»d?., 
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who conjicntcil to become committee-men 
€){ a proposed ruilway company are per- 
sonally liai)le for preliminary i^xpenscs ; 
but it eoiihles us to work out the law ap- 
plicable to tlie ]nirtieular facts arising in 
the cases siipp«)sed, and will enable jurors, 
under the direction of tlie judges, to give 
eflect It) the law by their verdicts. W e 
arc far from suggesting that the Judgment 
under review has exhausted the subject — 
indeed many important princij>les clearly 
applicable have neillna- ht'i?n touched upon, 
or referred to in it — but .still it. is a con- 
siderable step in a<lvance towards the as- 
cerlainmeni of the law, hearing uf)on a 
class of eases hitherto involved in a sea of 
unctTlainly. 

In a .sh(»rt noriec, written immediately 
afier tiie judgnu nt was deJivi red, wc enu- 
merated tile main points decided. Tiu* 
judgment is ioiinded upon the assumption, 
that the doctrines arising out of the l..awof‘: 
Age ncy are those by wlfn li tlie obligations 
of provisional commit lee-inen are to be ex- 
amined aiul iletennined. 'riiere are some 
speei(‘s of* agents, whose authority to bind 
others as an incident of the (diaraetei* they 
liold, is so will defined and so fVecjuently 
recogni'/a'd in courts of justice, as to have j 
become mutter of legal intendment and! 
infercMieo. h’or exani[)le, every partner i.s. | 
from the very nature and eharaeter of'j 
partnership, in contemplation of law, the j 
general and accrodiied agent of the 
lierslhp ; and may coiiserpiently bind all | 
the Ollier partners by his acts in all mat- j 
tens within tin? seope and objeets of the j 
partnership, Itnas suggest eil, that pro- : 
visional c<>mmittee-men in a railway scheme 
stood in the relation ol' jiartners, or f/fetfs/ ' 
partners, and thereibre, tliai; every com- 
mitiee-man was personally responsible for 
the acts of his eo-commit lee-men, in all 


i to become one of that body, that no agree- 
ment to defray preliminary expenses, and 
•no authority to any person to act as the 
: agent of the party, can be implied from 
such assent. If tin's part of the judgment 
i sliall be sustained, and we see no reason to 
: doubt that it will, the cases which were 
: ftdt to have pressed with the greatest se- 
verity, hardship, and injustice on indi- 
viduals, are placed on a reasonable and 
: intelligible footing. Country gentlemen 
; and others, who were solicited and assented 
; to lend their names as the patrons of rail- 
I way schemes, wliich w'cre alleged to bold 
out the prospect of advantage to districts 
, with which they were locally connected, 

; will be relieved f/om the apprehension that 
by so doing they •siibjecled themselves to 
, unlimited demands, and held their fortunes 
at the mcrey of reckless speculators. No 
pecuniary liability arises from the consent 
to become a provisiou-il committee-man 
per sc: if' anything further has been done 
or sanctioned, the nature and extent of tlie 
I resjionsihility will dejiend upon and be 
i commensurate with such further act. I'liis, 
we apprehend, to lie the judgment of' the 
(hmri of Exchequer, and so far it is clear 
and satisfactory. 

Upon the third point on which the court 
indicated any opinion, namely, the liability 
consequent upon a party permitting his 
name to ajipoar in a prospectus as a pro- 
visional eomniittee-rnan, we confess that 
the judgment appears to us to be incon- 
clusive and unsatisfactory . We think we 
can detect in the ttuimier in wliich this part 
of the subject is treated something like a 
compromise of the apparently opposite 
views thrown out by the learned barons in 
the course of the argurnent. It may 
be, that the nature of' the subject would 
not admit of the enunciation of views 


matters relaling to tlie project. The Court more definite and dceideil. Our readers 
of Exclie(pu-r has expressly tleeided, that ; shall judge, 'i'he judgment is, that where 
the relation of partners does not exist be- | a parly authorises or sanctions the inser- 
tween provisional cominilteL men, and tion and publication of liis name as a pro- 
therefore, that the authority arising from visional committee man in a prospectus, 
the character of a partner cannot be iin- , tlic inference of law depends iqxm the par- 
plied, A jn ovisioual eomunttee-man, not | ticular terms of the prospectus. Where 
being a partner, is only liable for debts ! the prospectus contains nothing more tlian 
coiitiacted li) him peisoiiall^, or by Iiis j the names of the provisional committee, 
^gent properly authorized. j the responsibility of the several individuals 

It n as picssed upon llie court, iu the j composing tlie coiiimittee is not enlarged 
course of the argument, that when a party j by the publication of their names. \Mien 
assented to become a provisional commit- the prospectus contains the names of a 
tee-man, he undertook to contribute to the managing committee, together with the 
necessary preliminary expenses of the provisional committee, such a prospectus 
scheme. Tlie court have determined, that may indicate tliat the managing body have 
an assent to become a provisional commit- been a|)pointed to manage the concern 
tee-man is nothing more than an agreement to the exclusion of the provisional com- 
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mittee, or that the managing committee If the non-liability of provisional com- 
have been appointed by the provisional mittee-men should be established, we 


committee as their agents, 
prospectus contains, 
did in a great majority of instances, the 
names of certain persons who were de- 
scribed as secretaries, solicitors, bankers, 
engineers, and agents, the question arose, 
wliethcr those officers could be reasonably 
inferred to have been appointed by th 
provisional committee to act for them in 
the various capacities designated in the 
prospectus ? The only solution attempted 
to be given to this problem in the judg- 
ment of the Court of Exchequer is, that 
“ the result must depend upon the particu- 
lar terms of each prospectus.” Now this 


So, when the apprehend that the next onslaught will be 
as these documents made on the members of managing com- 


mittees, in those instances where such a 
body had any existence. Where there is 
no managing committee, or if the parties 
who figured in that capacity should be 
considered, by the decision of competent 
tribunals, to have incurred no personal re- 
sponsibility, the qwestion returns upon us 
who is to defray the enormous amount of 
expense incurred in respect of the multij 
tude of abortive projects started in the 
course of the last year? When goods have 
been ordered and delivered, and servants 
retained and employed, who does the law 
would seem very like as if the court con- ; point to as the })arty liable upon such con- 


tracts ? We shall not be surprised to find 
it determined tliat, in many instances, the 
only person legally liable is the party with 
wiiom the contract was actually made. 

Poets themselves must fall, like those they 
sung.” 

It is to be feared that many solicitors 


siderately avoided giving any decided 
opinion on the quesfiou. We apprehend 
from what followed that tliere was a con- 
flict of opinion amongst the learned barons. 

In one of the cases argued before the 
court, and wliieli was the subject of the 1 
judgment, “ I^Vyld \ . Hopkins," the orders I 

were given by the solicitor wlio was de- ; , , ,, c i 

^ , . ! who went beyond the .scope of their legiti- 

scribed as such in a printed iirosnectiis, m , , i i . i / ,a 

1 • , ,, ] i- j J 1 ‘ . mate professional duties, and bona fide 

wliicli the defendant s name also appeared ^ ^ . t • i .u 

- - ' I .entere^l into cootracis which they believed 

on beluilf 

incurred 

.s 4.K . 1 r I . . . ■ : personal obligations to an extent they 

pectus, the defendant wrote to the secre- * ,, , . i i ci ni 

f 1 • • 1 III II .. , could never have contemplated. IShould 

tary, d(‘siring that he should have allotted ; , , 

4-« 1.: it .1 r n I i* i/./u 1 such he the ultimate result, the in iiry and 
to him “ the full number of lUOsliares-, - 

allotted to provisional committee-men.’ 


WHICH me (leionaaiu s name a so appeareu , , . i • i . u 

. • , . , , entered into cootracis which tliey b 

""'I tl.e.nselves autl.oriscd to make on 
.equest It urti.er aj.,, eared, ha several i . , j, 

'',V P>'bhcat,o„ ot l.c P'-os-.^rsonal obligations to an exten 


loss to individuals will he matter to de- 


OF STATU JES. 


.4.!* r <• i .1 1 . • plore, but to the members ot the profes- 

Upon tins state of facts the ludgment m- *. „ , , , , 

4.1 4. .. • I I sion generally, it anords a salularx^ lesson 

Jorrns us, that the court entertaine I much i ■ i • i i n 41 ri., / .. 

1 .. . which It IS hoped will not be speedily for- 

doubt wliethcr there was any i ^^otteii ^ 

that could si.tisfj , or any evidence tliati^*^ 

ought to liave been left to, tiie jury. The : “ 

interpretation we put upon this portion of, CONSTJIUCTION 

the judgment is, that the court liave not' 

yet come to any determination as to the' 
extent of responsibility which attaches to 
a provisional committee-man who auiho- 
rises his name to a})pcar in a prospectus 
announcing that another person has the 
character of solicitor ; in other vvord.s, as 
we read tlie judgment, the court doubts 
w'hethcr tlie solicitor can reasonably be 
taken to act in that capacity on behalf of 
the provisional committee-men. This ques- 
tion must be decided at no very distant 
period. It w'ould he more desirable, per- 
haps, that it should now have been settled, 
but we are rather disposed to congratulate 
our readers upon the advance that has been 
made to a right understanding of the sub- 
ject, than to dwell upon what remains to 
be done. 


DEPOSIT OP SEC U KIT Y ON HEAL PKOPKKTY 

FOa DEBT CONTRACTED AT USURIOUS 

INTEREST. 

The Court of Common Pleas decided, 
in a case lately reported,'* that the proviso 
in the statute 2 & .‘J V'^ict. c. *‘^ 7 , that no- 
thing therein contained shall extend to the 
loan or forbearance of any money “ upon 
security of any lands, tenements, or liere- 
ditaments, or any right or interest there- 
in,” has no retrospective force so as to 
operate on by-gone transactions. 

The question was raised upon a special 
case, from which it appeared, that in May, 

• Bell and others, assignees of Hood v. Cole- 
man, 2 Com. Bench, 268. 

F 2 
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18^*7, tlic defendant, Coleman, discounted they were parties to tlie suit and bound to 
bills to tilt* amount of 1,000/., bearing the act with perfect candour and good faitU 
acce 2 )!ancc of the bankrupt IJoud, and towards each other. Tlius, ah. linder-sale^ 
diarged for such discount at the rate of by which the first or immediate purchaser 
10/. per cent., and in February, 18il8, the should attempt to gain an increased price 
bills being overdue and unpaid, the assign- ' of a subsequent purebaser to be substi- 
ment of an annuity secured upon real pro j luted in bis place, w ill not be allowed to 
perty, w'as tlcpositcd w'itli the defendant, as j retain the intended profit; on tbe con- 
seciirily for the 1 ,000/, due to liim. Tliejtraiy, tlie vendor wdll be entitled to the 
bankrupt's acceptances w ere subsequently | whole sum for which the property may be 
renew ed several times by the defendant, i fmaily conveyed. 

and on every such renew'al he cliargo*! at > llius, according to the last edition oC 
the rate of 10/. per cent, for discount. An | Mr. Daniel's Chancery Practice, by Mr. 
action of trover was brought by the assig- j Headland, p. 1208, if a purchaser, after 
nees of the hanknipt to recover hack j)os- ! becoming the bidder for an estate, is de- 
session of the anmiif y deeil, on the gi oiiiid i sirous of‘ beiiig discharged from his con- 
that itu deposit under the circumstances i tract, and of substituting another person 
was void. in his stead, the court will, on motion^ 

The judgment of the court was founded make an order to that effect, but he must 
on the coiisiJcratiun, that tlie original debt support his motion by an affidavit that there 
upon the hills of exchange was within the 'is wo ttmler bnr^^ain, for the new purchaser 
protection (d the tS: 4 Will. 1, c. 08, s. 7, may give the other a sum of money to 
w'hich in effect repealed the usury laws in stand in his place, and so deceive the 
regard to bills of exchange and promissory court anti the rule appc.^rs to be, that if 
notes, not having more than lliree months a purchaser resell behind the back of the 
to run and that as the deposit of the an- j court before bis purchase is confirmed, tbe 
nuity deed was prior to the passing of the second pincliascr is considered a substi- 


2 & 8 Viet. c. 87, the case was to be do- I tuted purchascM*, and must pay the addi- 
cided as if that statute bad never passed at j tional price into court for the benefit of the 


all. The (lept)sit of the annuit y deed was I estate.^ 


a deposit by way of security tor a debt 
contracted in a manner not probiiiited by 
law, aiul was not affeclcd by tbe subse- 
quent bill transact jons.'* Judgment was 
tberclore entered for the defendant. 

NOTFS ON KQUITY. 

SlIUSTITlJTlin rUllCIIASKK UNDliU SALK. 

Thk riih'S of equity relating to tbe sale 
of property under a decrt‘e of tbe court 
dificr in many respects from or<linarv sales 
by auction, 'flic court strictly enforces 
tile equitable rights of parties who place 
their jwoperty under its protection ; and, 
in some circumstances, deal w iili the per- 
sons bidding at such sales almost as if 


** The 7 Will. 4, and 1 Viot. c. 80, extends 
the pr(»teetk)U to bills or n<»tes not having 
more than 12 months to run, ami the 2 & 3 
Viet. c. T3f s. i, ivciling the last-ineutiuned 


In the latest case on the subject re- 
ported by Mr. (’ollyer,^ the facts concisely 
i abridged, w ere as follow ; — 

“Certain property comprised in the suit was 
put lip to sale by auction, and one Koss became a 
bidden’ for one of the lots, which was knocked 
down to him for 1,1 Oo/. Mesigneclati agreement, 
hut a short time afterwards, one Haines stated 
to the auctioneer, that although Ross had bid 
j for the lot, lie, Haines, was the real purchaser, 
j on belialf of one Fafrance, and he requested 
I the auelioneer to cancel the signature of Ross 
j to the contract, and allow him, Haines, to sign 
I it as the purchaser for Farrance, Ross not ob- 
j jcrting,tbe auctioneer assented, and accordingly 
I the signature of Ross was, with his permission, 
I cancelled, and Haines then signed the contract 
I as agent for 1‘arrance, and j)aid a deposit of 
j 83’2/. 'The jdaintiii’ aftervvards discovered, that 
] after Ross had signed the contract, Haines ap- 
j plied to him in the auction-room to know if he 
was willing to ]iart with his purchase, when, 
after some negotiation, it was agreed that Rosa 
|slmulrl allow Haines to become the jiurcliaser 


proviso above referred to. _ _ _ | ‘ ,,r , - . „ ‘ on con 
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of the lo(^ as ^ent of Farrance« in consideration 
of his paying Koss 340/. beyond the 4, 160/., and 
the 340/. was paid to Ross. On these facts the 
plaintilF presented her petition for relief. 

The Vice-Chancellor, in his judgment, 
said he was not sure that in strictness the 
court might not liave treated Farrance as 
a purchaser direct from the court at the 
larger sum, and have disregarded the pa}'- 
ment to Ross ; but he did not know of any 
case that imd gone that lengtii. lie was 
not prepared to say that tliere was any 
moral fraud in the case — anything dis- 
Jionest, however inaccurate the proceedings 
may liave been. Upon tlie whole, tlie 
ends of justice would be satisfied by di- 
reoting the property to* be resold, reserv- 
ing tlie question, whether, if it sliould not 
]>roduce so much as 4500/., Farrance 
should be answerable to the court, and 
reserving all questioii of liability in Uoss. 


NEW STA^'UTES EFFECTING ALTERA- 
TIONS IN THE LAW. 

WRECK AND SALVAGE. 

9 & 10 ViCT., C. 99. 

An Act for consolidating and amending the 

l^awB relating to Wreck and Salvage. 

[28tli August, 184C.J 

1. Commencement of the act. — Whereas 
divers acts have been passed through a long 
series of years for preserving ships and goods 
stranded or cast on shore, as well as for jire- 
venting frauds and depredations on shipowners 
and others, and for the adjustment of salvage: 
And w'hercas it is expedient to tainsolidate and 
amend the same ; Be it therefore enacted by 
the Queen’s most excellent Majesty, by and with 
the advice and consent of the Lords spiritual and 
temporal, and Commons, in this present parlia- 
ment assembled, and by the authority of tlic 
same •’Hiat tliis act shall come into operation 
on the passing thereof as to the appointment 
of the officers hereliy authorized, and the post- 
ing of their names, and as to the other jiarts 
thereof on the first day of October, 1846. 

2. Recited acts repealed, viz. : 1 2 Anne, st. 2, 1 
c. 18 ; 4 Geo. 1, c. 12 ; 26 Geo. 2, c. 19; 49 
Geo. 3, c. 122 ; 53 Geo. 3, c. 87 ; 53 Geo. 3, 
c. 140 ; 1 & 2 Geo. 4, c. 75 ; 3 & 4 Viet. c. 
65, 8. 5 ; 8 & 9 Viet. c. 86 ; 4 G. 1, c. 4 ; 11 
G. 2, c. 9; 17 G. 2, c. 11 ; 23 & 24 G. 3, 
c. 48. 

3 . ITiat for the purpose of carrying the pro- 
visions of this act into effect, the Receiver- 
General of Hroits of Admiralty may from time 
to time appoint persons to act under him, to 
be styled “ Receivers of Droits of Admiralty 
and in the construction of this act the word 
** receivers ” shall mean Receivers of Droits of 
Admiralty ; and such receivers shall hold their 


offices during the pleasure of the Receiver- 
General and I he pleasure of the Commissioners 
of Admiralty ; and the said receivers shall be 
entitled to the fees herein-after mentioned, to- 
gether with a further remuneration, to be de- 
f^rayed out of the proceeds of sales of droits 
made by them, at the rate of 5/. for every 100/., 
after abating the charges and expenses incur- 
red by them ; and the said Receiver-General 
shall send a list cont^iining the names of such 
receivers, with their respective addresses, to the 
collectors of her Majesty’s customs at the dif- 
ferent j)orts of England and Wales and Ireland, 
and also to the secretary of the committee for 
managing the affairs of [..loyd’s in the city of 
. London ; and the said collectors and secretary 
I respectively shall cause the said list to be 
j affixed in a conspicuous place in the custom 
houses in the said ports and at JAoyd’s afore- 
said respectively : Provided always, that all the 
provisions contained in this act having refer* 
ence to the said receivers, whether as to their 
style, office, |>owcrs, duties, remuneration, or 
otherwise, or as to the posting of thejr names, 
shall in all respects be applicable to those per- 
sons who shall at the time of the passing of 
this act have been appointed agents to the said 
Receiver- General of Droits of Admiralty, in at 
full and ample a manner as if the said agents 
had been appointed receivers under this act ; 
and all appointments in writing of agents or 
receivers by the Receiver-General of Droits of 
Admiralty, heretofore or which may be here- 
after made, are hereby declared to be exempt 
from stamp duty. 

4. That every lord or lady of any manor, or 
patentee or grantee of the crown, or other per- 
son or body corporate w’ho may be entitled to 
or claim to be entitled to wreck of the sea, or 
to any goods found jetsam, ilotsain, lagan, or 
derelict, shall deliver, or send by the general 
post or otherwise, a notice in writing, setting 
forth such claim, to such one of the receivers 
respectively wdiose residence shall be within or 
nearest to the said manor or other district in 
w'hich such claim is made ; and that no such 
lord or lady of any manor aforesaid, patentee 
or grantee of the crown, nor any other person 
or body corporate, shall be considered as pos- 
sessing such title, or he able to enforce the 
same at law or in equity, until such notice shall 
have been so given as aforesaid : Provided 
ahvays, that where two or more notices shall 
be given claiming the same rights the party 
who shall adduce to the receiver evidence of 
his having enjoyed such rights, or if both par- 
ties shall adduce evidence thereof, then the 
party who shall appear to the receiver to have 
been last in the enjoyment of such rights, shall 
be considered as the party entitled, until such 
conflicting claims shall have been finally deter- 
mined at law or in equity ; and unless such 
evidence shall be adduced by one of the said 
parties, such receivers, being in possession of 
such wreck of the sea, or goods jetsam, flotsam^ 
lagan, or derelict, shall not deliver the same, 
except to the original owner thereof, until such 
conflicting claims shall have been determined 
as aforesaid. 
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5. 'Hiat all persons whomsoever who shall 
find, take up, or he in possession of any wreck 
of tin; sea, <;r any ^oods jetsam, flotsam, Ifif^an, 
or derelict, or any lioat, vessel, apparel, anchor. 


■^iich artirlc shall have been so reported to or 
seized hv the said receiver, such article shall 
lie restored to the said owner, on payment of 
the diiiies and necessary charges attending the 


i;i uri ciji t. III «iiy iiijtii, upijui cj, nxii-nui « - , a 1 

cable, tackle, Ktorcs, or materials, or any goods, I care fir removal of the same, and a reasonable 
nuTchandize, or other article whatsoever, wbicb : coiupcnsalion for salvage tlicieol, an a so on 
shall have been found floating or sunk at sea. j payment to the said receiver of a sum ^ ^ 

or elsewhere in ariv tidal water, or cast, thrown, ;rate of five per ccntuin on the value ol 
or stranded nimri the kIioic, and whether the: tide, hut in no ease, whatever may he le 
satne he found above or below ir,f;h-water ‘ value of the articles, shall such per-centage ex- 

mark, and whether wholA' fni land or wholly coed .50/. , • i 

in the water, or partly on land, and parlly in i It). A\ reck, <K:c., not being claimed by th 
the water, or shall liiid or take possession of owner williiu twelve inonllis, lords of manors, 
anv droit of admiraltv of any description, ; &c., may make good their claim wathiii one 
whWher Sla b person shdl elaiin l.<i he entitled monlli following. 

to such arliele or droit or not, shall forthwith'- H* W reck, ^cc., not claimed eithei by owntT 

send lo tlie ri'Cf iver fir to the collector or coinji* or lord of thc inanor to he. sold as di oils of 

trollcr of cnsfom.s- at tin* port or place nearest admiralty. (loofls deemed ])LTislial'le oi oi 
to which siurli articli s or droits liave been : s'^niall value, may he sold imiiiediatcdy. 
found a n pfirl in uriting fif all Midi articles or ! f‘^* Vice-admirals of counties, &c., not to 

droits HO fdninl, eonfaining an accurate and interfere with wreck, iVc. 

patticnlar dcsf-rijitioii of the marks (if any). 1*^- ^^here salvage insnllicieiit. Lords of 

thereon, and of the time arnl situation when * on afiplicatioii by receiver-general 

and where the same were found, and shall al.sol or lord warden of ( iiupie Purls, may allow a 
ffirtlnvitli placf' such articles or droits at the . ‘‘^nin for salvage. 

dispfisal ol the .said rcceivc'i* or oflicer of tlie • f-f- Receivers, justices, &c.. or ciistoni-hoiise 
nistoins ; and every fiflicer of the ciisloins rc-j oflicers, when any shiji or vessel shall he in dis- 
ceiviig!; sndi report shall forthwith traiKsmit the i l')*c‘ss, empowered to sninmon men and ships 


same In the nearest receiver; and every person 
wlio shall keep possession of or retain, or con- | 
real or secrete, anv such wreck of the sea, ' 


to assist them. Penalty for refusal. 

l.j. 'Dial for tile jireventiou f)r confusion 
among ])ersons assemhlcd to save any .ship or 
jetsam, llotsam, lagan, (IfMelict, boat, vessel, : vessel in flistress as aforesaid, or any of the 
apparel, anclnir, ealile, tackle, stoi f’s, materials, j goods or dleets belonging tlu'reto, all persons 
goods, merchandize, or other article as afore- i assembled sliall ( tinlfinn, in llu; first jilace, 
eaifl, <»r sliall d* face, take out, or obliterate anv 'lo the onh'rs of ilie master or owner or officer 
name, mark, <ir nnmlier thercfin, or alter the in dmrge of the said ship or vessel in distress, 
same in any maniK'r, or shall keep possession ; ‘Oid in the next place to those of tlie receiver, 
of or retain, or conceal or dispose* of atiy droit ; ‘'uid lor want of their presence to tlu)se of the 
of admiraltv, nr shall not forthwith report and oflicers liendimfler mentioned, in the following 


place at Ike iH.'^jiosal of such receiver or officer 
of the customs any such article or droit in the 
manner af/iresaid, sliall forfeit all elaiin to 
salvage, and shall on conviction forfeit anv sum 


not r.\< ceding 100/. and also forfeit and pay . justice ol tin* peace, 
doiihic (lie value of the artieles to tlieciwuer* 
thereof if elainied. or to her Majesty, if the 
same heeoine or he ji droit of admiralty ; which 
double value maybe recovered in the same 
manner as a penalty under this act 

(i. Ut'ceiveis and oflieers of enslorns may by 
warrant seize guilds not rejiorted or delivered, 
who shall he entitled to salvage. Informer en- • 
titled to siieii reward as receiver-general .shall > 
allow. 

7. Receivers to send to prineijinl oflicer of; 

customs at nearest port a report of gmods re-, he examined to forfeit .50/. 
ported or seized, when they amount to 20/. i 17. Carriages allowed to pass over the lands 
in value; a coiiy of the report to he posted ati near the coast for the preservation of wreck, 
Uoyd's. ; &c. (.'oinjiensatioM to land occupiers to be 

8. Receivers to give notice to lords of; settled in the same manner as salvage, 

manors, &c., of the finding of wreck chiimcdi Penalty on land occupiers refusing to 

by them. i allow carriages. &e., to pass over their lands. 

9 . That if the rightful owner of any article ! 19. Kcasonahle salvage to he allowed to jier- 

which has been so reported to i»r seizeil by anv 

. t • I e T i.i 111" 1 ' 


Kuhordiiiation, as any of such oflicers shall he 
liresent; (that is to say,) first the (iflieei\s of 
customs or coast guard, then those of the ex- 
cise, then of the sherifl'or his deputy, tlien any 
then any mayor or chief 
magistrate of any corjioralion, then any 
coroner, then any chief constable, then any 
petty eonslahle or peace, oflicer ; and any per- 
son whomsoever acting knowingly or wilfully 
contrary to such orders sliall, on conviction 
before one just ice of the jieace, forfeit and pay 
any sum not exceeding :A)L 

10. Examination on oath of ship’s name, 
cargo. &e., before receiver, and a copy to be 
sent to receiver-general. Receiver entitled to 
It. for every examination. Persons refusing to 


receiver as hereinbefore directed shall make 
out his claim to the said article, to the satisfac- 
tion of the said receiver, within the period of 
twelve calendar months from the day on which 


sons saving shijis or goods. Proviso. 

2U. Receiver-General may make rules for re- 
gulating salvage in certain cases. 

21. That if any person shall have rendered 
any service (except ordinary pilotage) in the 
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saving or j)rcserving of any ship or vessel in 
distress, or of the cargo thereof, or of the life 
of any person on board the same, or of any 
wreck of the sea, goods or other article herein- 
before mentioned, which shall not become 
droits of admiralty, and the said person, and 
the master or owner of such ship or vessel, or 
his agent, or the owner of such article, or his 
agent, cannot agree upon the amount of salvage 
or compensation to be paid in respect of such 
service, then such jUM’son sliall deliver to such 
master, owner, or agent a statement in writing, 
without prejudice to either party, of the amount 
of salvage or coiripeiisation claimed for such 
services, and (unless such salvage shall have 
been already paid by any receiver under the 
powei’s lierein-before contained, or the claim 
thereto shall ex((a?(l the sum of ‘200/.,) the 
matter or dillerence may be determined by any 
two justices of the ]u*ace residing at or near to 
the j)la('e where such service has been rendered, 
within iorly-(‘ight hours after such difference 
shall be referred to them for their determina- 
tion tlicjcof, and if they cannot agree respect- 
ing the same, then it shall i>e lawful for them 
to nominate any third person conversant in 
maritime affairs, at their option, who sliall as- 
certain the amount of salvage to be paid with- 
in forty-eight hours after he shall be so nomi- 
nated as aforesaid ; and the saiil justices and 
such third person so nominated as aforesaid 
shall have full power and authority, whenever 
they see occasion, to examine the ])arties or : 
their witnesses upon oath, which oath they or ' 
any one of them are and is hereby authorized 
to administer ; and it shall lie law'ful for the 
person so to be nominated by the said justices, 
who shall cleciilc on the amount of salvage to 
be paid as aforesaid, to demand and receive of 
and from the ow^rier of the ship or vessel afore- 
said, or of the article so saved as aforesaid, or 
of the salvors or tlieir respective agents, a sum 
of money not exceeding 2/- 2,s’. ; and such owner 
or his agent, or such salvors, at the discretion 
of the said justices or person ap])oinied by 
them as aforesaid, are heieby recpiired to pay 
the same to the person so nominated as afore- 
said immediately after he shall have made his 
award or decision, and such sum of 2/. 2.v., and 
such amount of salvage, may be recovered as 
any penalty imjiosed by this act : Provided 
always, that wdien the salvage claim shall ex- 
ceed the sum of 200/., then and in every such 
case, the said matter or difference shall, in the 
event of no such agreement being made as 
aforesaid, either by reference to arbitration or 
otherwise, he determined exclusively by the 
High Court of Admiralty. 

^ 22. Admiralty may ap[)oint salvage commis- 
Rioners to determine differences where they 
think fit, and appoint a secretary, &c. Com- 
missioners era powdered to examine on oath. 

23. That in case any person so claiming to 
be entitled to salvage or compensation for 
8er\'ices rendered as aforesaid, or the person 
against whom such claim is made, or his agent, 
shall be dissatisfied with such award and de- 
cision of the said justices or person so to be 


nominated by them as aforesaid, or of the said 
commissioners of salvage, it shall be lawful for 
either of them respectively, within ten days 
after such award shall have been made, but 
not afterwards, to notify to such justices, or to 
the said commissioners of salvage, as the case 
may be, his desire of obtaining the judgment 
of the High Court of Admiralty respecting the 
said salvage or compensation, and thereupon 
such person shall forthwith ])n)cet'd by taking 
out a monition within thirty days from the 
date of such award ; *hut iu such ( asf! the re- 
ceiver or olliecr of the customs in w'hose cus- 
tody, the ship, vessel, goods, or other article in 
: respect of which fmch chiim of salvage has 
= been made shall have, been detained ns afore- 
; said, is hereby recjiii red and empowered to release 

• such shij> or vessel, and to deliver to the owner 
or proprietor, or his agent, such goods or other 
article, upon the said owner or jirojjrieLor or 

i his agent giving good and sufiicieiit bail in 
: double llio amount of the sum awarded for 
■ salvage or compensation, r>r if no sum shaU 
: have been so awarded, then to such amount as 
the said receiver shall deem snihcieiit, and 
which hail the said ri’ceiver is hereby aiitlio- 
rized to take and certify according to the form 
contained in the schedule (A.) hei’eunto an- 
; nexed, and transmit tire same without delay to 
the said receivei -generail, togdher with a true 
certificate in writing of the gross value of the 
article respecting which salvage shaU be 
claimed, and also a copy of such proceedings 
and award, on unstam]>ed pa])er, certified 
under the hand of the said receiver taking such 
I bail as afor-esaid, ami the same slrall be ad- 
1 iiiitted by the said C.’ourt of A(lmii*alty as evi- 
I dence in the cause ; and the said receiver shall 
jfor every such certificate be entitled to receive 
!from the owner of such ship or vessel, goods 
I or other article, or his agents, or from the pro- 
•ceeds of the sale thereof, the sum of \L l.v. 

I 24. Receiver, where award by eoinrnissioners 
; of salvage has been made, empower ed to sell 
I ship or goods, icc., in case of refusal of owner 

* to comply with terms of award, or of neglect 
! to appeal. 

: 25. That whenever any sura to he paid for 

! such service as aforesaid, either voluntarily or 
i in conserjuenre of any agreement, or of any 
i arbitration, or of any award made l)y any sucu 
I justices or by the said commissioners of sal- 
; vage as aforesaid, or, within the jurisdiction of 
the Cinque Ports, by any commissioners, shall 
be distributable between two or more persons^ 
such sum shall be paid to sucii person as shall 
be appointed by the justices or commissioners 
in and by their award, or by the arbitrator 
making any award, or under any agreement 
which may have been made, or in default of 
any such appointment, then to the master or 
owner of the boat, ship, or vessel having ren- ’ 
dered the services, or his agent, or to some 
person nominated in writing by or on behalf of 
the majority of the persons among whom suck 
sum is distributable ; and every person id 
whom any such sum shall be paid shall, with^ 
three days after the same shall have been paio. 
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or as soon after as may be, proceed to make 
allotment thereof among the several persons 
interested in the distrihntion thereof, and to 
(five notice in the form contained in the sche- 
dole (B.) to this act annexed to each person of 
the wjjole sum so paid, and of the sliare tliereof 
allotted to him ; and within :^<> days after the 
sum shall have been so ])aifl, or within 28 days 
after such notice slnill have been given, and 
not afterwards, it shall he lawful h)r any per- 
son claiining a share of the said sum who shall 
think himself aggrieved, either I'y no allotment 
having been made, or by no notice thereof 
having been giv<*n to him within 10 days after 
the sum shall have been so paid, or by the 
insuflirieney of the share allotted to him, or 
otherwise, tf) aj>p\y, if the share so allotted, or,; 
if mj share shall be so allotted, then if the 
sliare claimed by him shall he iinclcr 2(i/., to 
the justices or ( ominissioners wim may have 
determined such salvage case, or within whose; 
jurisdiction such salvage ease may have or- 
nirred, who shall have full power to adjudge 
the dne distrihutiou of the sum so paid as 
aforesaid, juid thesh.aesof the diflerent parties; 
entitled thereto, whieh shares may then he re-- 
covered from the ]ierson to whom sneh sum • 
shall have been so jiaid, in like manner as is' 
hereby provided for the recovery of any t>enaUy 
under this act ; ami if the share which sliull ; 
be so allotted, or, if no share has been allotted,' 
whieh siiall lie so claimed by the ])erson so 
thinking himself aggrieved as aforesaid, shall 
amount in jd/., then it shall he lawful for sneh : 
]K;r8oii, within the said term of .10 days or the i 
the said term of 2S days (hut not afti rwards), i 
to apjdy to the judge of the High ( '<mrt of Ad- ; 
miralt y.or his surrogate, for u monition against ; 
the person to whom the said sum has been so 
paid as aforesaid, to bring the said sum or any i 
part thereof which shall appear not to have been ' 
duly distrlbutcil into (be registry of the said | 
court, and appear, ami abide the judgment of j 
the said court concerning tlie distribution ; 
thereof; ami the judge of the said court, or his 
surrogate, shall, on due cause shown, issue 
such monition, and the said court shall have ' 
jurisdietion to enforce the same, and to adjudge 
the due distribution of such sum accordingly ; • 
and in the ease of an award the person by ^ 
whom sneh award shall have been made shall, I 
upon monition, send in without delay to the I 
said court a eoj^y of the jwoeeedingB before j 
him, and of the award, on unstamped paper, | 
witnessed under his haml, and the same shall j 
be admitted by the court ns evidence in the j 
caiiae ; and the amount st) aw'arded, or such ; 
part as shall appear not to have been duly dis- i 
thbiUed, shall lie i):.id to the parties suing out 1 
such monition, or distriljiiteil according to the j 
judgment of the said court. 

26. After sum awarded for salvage services | 
shall have been paid, persons feeling aggrieved ! 
by insufficiency of share precluded from en- | 
forcing claim against shij), &c., to which ser- 
vices were rendered. 

27. Account of sums received for salvage 
to be sent to receiver, and by him to receiver- 
general. 


! 28. Persons cutting away or defacing buoy 

I rope.s deemed guilty of felony. 

! 29. Iversons fraudulently purchasing anchors,^ 

' &c. to be considered receivers of stolen goods. 

! 30. Masters of ships finding vessels, anchors, 

■ itfc. to make entry in log book, and to report 
i to receiver-general, and on their return or ar- 
' rival to deliver thie articles to the nearest re* 
ceiver. Articles to be reported by receiver, and 
’ if not claimed to be sold. Penalty on defaulters, 

31. l*il()tsand others selling vessels, anchors, 
&c. in foreign countries guilty of felony. 

32. Penalty on dealers in marine stores not 
having their names on their store-houses, or 
cutting u}/ cables without a jiermit from a re- 
ceiver. 

33. Penalty on dealers in marine stores pur- 
chasing anchors, &c. from persons under 14 
years of age. 

34. Dealers to keep an account of old stores 
bought, to advertise before cutting up cordage, 
and to allow an inspection of their books. Pe- 
nalty for neglect or refusal. 

36. Manufacturers to place marks on anchors 
and kedge anchors. Penalty for neglect. 

3(). That any penalty imposed by this act 
may be recovered by information or action of 
debt in any of her Majesty’s courts, or by in- 
foriiiutioii or complaint before any justice of 
the peace or magistrate of any juriscliction re- 
siding near the })laec in which the offence has 
been committed for w'hich such penalty is 
sought to he recovered, or where the offender 
may at any time happen to be, and (except 
where the contrary is so expressed) one half of 
the said penalties shall go to the informer, and 
the other half to the receiver-general of droits 
of admiralty, to he apjdied by liiin in like man- 
ner as the proceeds arising from such droits, 
any thing in an act passed in the 5 & 6 Will. 4, 
c. 76, intituled “ An Act to provide for the lle- 
gulatifin of Municipal C/orporations in Kngland 
and Wales,” or in any other act of parliament, 
to the contrary notwithstanding ; and in case 
any of the said penalties, on conviction by any 
justice of the peace or magistrate, shall not be 
l)aid, with the charges incident to the conviction, 
immediately upon such conviction, the same 
shall and may (except in the case herein-after 
mentioned) he levied, by >varrant under the 
hand and seal of such justice or magistrate, upon 
the goods and chattels of any such offender ; 
and in case no sufficient distress shall be found, 
then every such offender shall and may be 
committed by any justice or magistrate as afore- 
said to gaol, with or without hard labour, in 
case of ariy first offence for any period not ex- 
ceeding six calendar months, and in case of any 
second or further ofTence for any period not 
exceeding 12 calendar months, unless the said 
penalty and the charges shall be sooner paid. 
Form of conviction. 

37. That it shall be lawful for any person so 
convicted by any justice of the peace or magis- 
trate before-mentioned of any offence against 
this act, within three calendar months next after 
such conviction to appeal to the justices of the 
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Dfeace assemliled at the general quarter sessions 4/. Reservation of rights of the Crown, of 
holden for the county, city, or place where the High Court of Admiralty, and Admiralty 
the matter of appeal sbaJl arise, first giving ten of the Cinque Ports. 


days notice of such appeal to such justice of 
the peace or magistrate, and of the matter 
thereof, and entering into a recognizance he-^ 
fore some justice of the peace for such county, ! 
city, or place, with two sufficient sureties, con- 
ditioned to try such appeal, and for abiding the 
determination of the court therein ; and such 
justices at the general ijuarter sessions shall, 
upon due proof of such notice having been 
given and recognizances entered into, hear and 
deterniiiie the matter of such appeal, and may 
either confirm or quash and annul the said 
conviction, and award such costs to either 
pcuty, as to tliein shall seem just and reason- 
able; and the decision of the said justices 
therein shall he final, himling, and conclusive ; 
and no proceeding to he had or taken in pur- 
suance of this act shall be quashed or vacated 
for want of form only, or he removed by cer- 
tiorari, or any other writ or process whatsoever. 


48. Reservation of rights of the Trinity 
Houses of Deptford, Stroud, Hull, Newcastle^ 
and of the Humber Commissioners. 

49. Reservation of the rights of the city of 
London. 

50. Act not to extend to Scotland. 

51. Interpretation of act. 

52. Act may be amended, &c. 

SELECTIONS FROM CORRESPON- 
DENCE. 


CHURCH ALTERA.TIONS— rOWBK OF IX- 
CUMDEXT. 

Sir, — Can any of your readers inform me 
whether an organ standing in the gallery in the 
nave of a church, can he legally removed from 
thence and fixeil in the chancid ; and whether 


into any of her Majesty’s courts at Westminster j stalls for choristers and a screen, between the 
or elsewhere ; any law' nr statute to the con- | church and nave, can he legally erected, at 


trary in anywise notw'itlistiinding. 


j the sole instance and will of the incumbent, or. 


38. Ofletices to he tried in the county where | porhaj^s with the implied consent of the church- 

committed, or w'here ofleiuler resides. i w'ardens? Or, whether it is not requisite that 

39. (loods saved from vessels wrecked to he j a meeting of the jiarishioners he convened, and 


on their consenting to the alteration, a fatuity 
or authority be obtained from the ordinary. 

Laicus. 


CHKAl> LAW. 

Mr. Editor, — I think if one of the attorneys 
for the iiew' courts was, (as they do in the 
hack parts of the United States for fjs. a debt,) 
to contract with a petty tradesman to get in a 
list of debts at that sum ; he might issue a 
public hand-bill, that A. ii., collector of debts, 
liaving agreed to collect tlie under-mentioned 

debts due to Mr. , of , requests 

the debtors to pay him at his office at ■ ■ ■ ■ — « 
in a week. 


forwarded to the ports of their original desti- 
nation. 

40. I’hat tlie High ( •ourt of Admiralty shall 
nave jurisdiction to decide, in nianner herein- 
before mentioned, upon all eiaiius and demands 
whatsoever in the nature of salvage for services 
performed, except in cases of goods herein- 
before directed to be sold as droits of admiralty, 
wlietlier ill the case of shijis or vessels, or of 
any goods or article.s found either at sea or cast 
upon the shore, and whether such services 
Khali have been jKwfonned upon the high seas 
or within tlio liody of any county, anytiiing in 
any act contained to the contrary notwilh- 
Btanding. 

41. In case of damage done by a foreign 
vessel, a judge may order its arre.st, unless 
owmer umlertake to appear in an action. 

42. Serjeants and deputy serjeants of the! 

/inqiie 1 orts to have the same powers and i 

liable to the same duties as receivers. 

43. Reservation of rights of the Lord War- 
den and of the Cinque. Ports. Act not to in- 
terfere with the 1 & 2 (i. 4, c. 76. 

vessels wrecked being plun- 

1 Y assemblage, the hun- • . ,, 

Urea to be liable for damages. 7 & 8 G. 4 c, w hatever merit English jurisprudence may 
31. 3 & 4 W. 4, c. 37. • » » possess in a scientific point of view, is owing' 

45. Penalty on persons wrongfully carrying I centralization of the courts, “ which 

off wreck, or boaroing ships without leave been able to maintain,” says a celebrated 

hindering the saving of ships or "goods, continental jurist, Meyer des Institutions judi- 
Masters of ships may repel unauthorized per- ^*^*’®**» “ famous common law,"' to which 
sons boarding them. Nothing herein to he jurists appeal, and which, with- 


E. F. of - 
G. if. of - 


List of DfihU, 

, 5/. 10.?. 

, 21 . 06 -. 

&c. &c. &c. 


due 1800. 
due 1843. 


N. B. — Those who have short memories will 
he prosecuted with the utmost severity. 

Q. 

ADVANTAGE OF SUPERIOR COURTS. 


construed to repeal or affect 7 W. 4, & 1 Viet 
*7, 8. 8. 

<»■ repeal the re- 

^ G. 4, c. I25i 7 & 8 


out existing anywhere, without being deposited 
in any collection, has directed with unvarying 
firmness on all the great jioints of civil right — 
the decisions of the English courts for many 
centuries. — Edin. Rev. 1846, No. 170, p. 404. 
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Hilary Tenn, 1847 • 
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<2!>ueeti'0 

[^Concluded from p. 85, ante."] 


Clerks' Names and Residences, 

Howrird, Alfred C, ICrcleslon Square, 

J’iiiiliro 

Haddock, 'rhonias, 59, Alliert Street, Morn- 
('rcscenl ; Prqficott and Sutton; 
and (’larcnee Uoad. . , . • 

Ilewson, I'ledericU, Balliani Hill ; and Wring- 

ton 

Ilallward, ('liarles Berners, 151, Albany St., 
Regent’s Park; and SwepsUine Rectory . 
How, 'J’lioinas Mayrianl, r>9, Lincoln’s Inii 
Fiirlds ; Shrewsbury ; and York Street . 
Ilibbii, Henry, w. New Inn ; and Canterbury 

Street - 

IJitcli, Jno. W'j)rtbani Arnott, S, Adelaide 
JCrwul ; llaverstock Hill ; and Melbourne . 
Ilore, Edward Madge, (i, Lincoln’s Inn Fields 

Jones, Hugh, (5irnarvon , . . . 

Jones, William, 0, Wells Street; (Jray’s Inn 
Roatl ; Swansea ; and Cannartbcii . • 

Joaebiin, Bristow, 51, (lower Place ; Lowes- 
toft ; and Park Street . . • . 

James, Jidm Cryines, Hav'crfonlwest 
Janies, Pbilijf b'laaleriek, 18, (derrard Street, 
Islington; ami Thavics 1 nn 
Ingram, l’'rederiek, 15, Ely l*lace; and Dor- 
chester ....... 

Jennings, W’illiam, (kirlisle; Cockermoutli ; 

ami hcllside 

Jolinson, h’rederick Augustus, Margate • 
King, ,lulin Algernon, (Irantham . 

Knnckey, Francis lUirdett, 41, AVilinington 
S(juare 

Knipc, J'Vaneis, (Mieltenham ; (lower Place; 
and Pierpoint Street 

Lawranee, .lobii W’illiam, 15, Marchmont 
Street; and Peterborough 
Lewis, Cliarles Edward, 05, I 'iiper Stamford 
Street, l.and)eth ; and Hampstead . 
Lloyd, (’orneliiis, 12, (Irenville, Street ; and 

Abergavenny 

Leakey, James Shirley, 80, Lombard Street; 
and IMyniouth • . . • 

Lhoyd, Alexander Evan, Chester; and Bur- 
ton Street 

Lock, Henry, 22, St. Thomas Street East ; 

and Barnstaple .... 
Lovegrove, Joscpli, Gloucester 
Marsland, George, jun.. Go, Milton Street, 
Dorset Square ; Shrewsbury ; and Mar- 
garet Street 

Maule, Edward, 10, New Ormond Street 

Malleson, John Nesbitt, Wimbledon Common 
Molineux, Joseph. Cordwainers’ Hall ; and 
Queen Square • • • • 


To whom Articled, Assigned, SfC* 

Thomas Rhodes, Davies Street 
John Bishop, Lincoln’s Inn Fields 


William Rowson, Prescott 
Bryan Holme, New Inn 
John James, Wrington 
John Thomas Ambrose, Mistley 
Edward T. Cardale, Bedford Row 
AVilliain Wyhcrgli How, Shrewliury 
Alfred Bell, Lincoln’s Inn Fields 

Joseph Hockley, Guildford 

AVilliam Richard Sumpter, Cambridge 
James Horc, Lincoln’s Inn Fields 
(b F. Hove, Lincoln’s Inn Fields | 
AVilliam Lloyd Roberts, Carnarvon 

Henry Griffith Jones, Carmarthen 

Edward Norton, LowTstoft 
M. Rico James, Haverfordwest 

F. Lewis Bodenham, Hereford 

Francis Ingram, Dorchester 

Silas Saul, Carlisle 
Jas. Plucknett, Lincoln’s Inn Fields 
Jno. Poore King, Grantham 
Edward AVillan, Bedford Row 

George Selby, St. John’s Street Road 

Jno, Williams Knipe, AVorcester 

AVm, Lawrence, Peterborough 

Henry Compigne, 24, Bucklcrsbury 

Edw. Lloyd Powell, Abergavenny 

Jas. W. Anindell, late of South Square 
Herbert Mends Gibson, Plymouth 
David AVilliains, Pwllhelia 

A. AW Irwin, Vcrulam Buildings 
Chas. Wm. Potts, Chester 

Thomas Hooper Law, Barnstaple 
Jno. Lovegrove, Gloucester 


Hy. Hicks, Shrewsbury 
George Frederick Maule, Huntingdon 
William Hy. Trinder, John Street 
Geo. Fredk. Prince Sutton, Basinghall Street 

George Philcox Hill, Brighton 
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Maylievv, John, Wigan; and Waltham Abbey . 
Mears, St. John John, Bagshot; and Kenton 

Street 

Maddoek, Charles, 60, Lincoln's Inn Fields ; 

and Brunswick Row . . . . 

Orford, John, 4, Livenwol Street, Gray’s Inn 
Iload ; and Ipswich - . . . 

Oldham, hhlwin, Stockport ; and Wellington 

Road North 

Oliver, James, 4, Lansdowne 'Fcrrace, Not- 

ting Hill 

Pliillips, John, Low Crosby, near (Carlisle 
Powell, Frederick, 20, Newman Street, Oxford 

Street 

Philby, Henry Adams, 20» Jewry Street, Aid- 
gate ; and Loughtoii . . . . 

Poole, Henry Davis, 5, ('anonbury Place, Is- 
lington 

Phillips, William, Kingston-uj)on-l1iames 
J’owell, James, jim., 1!), (dicnies Street, Bed- 
fonl S(|uare ; and Chichester . 

Payne, Fdward Turner, North Hill, High- 
gate ; Bath; ll€ir})ur Street; and Lloyd 
Srjuare ....... 

Pemberton, Stejdien Jolm, 18, Great Ormond 
Street ; and Hexham .... 

Pereival, Arthur, 8, Artliur Street, Gray’s Inn 
Road ; and Stamford .... 

Phillips, William, 23, River Street. Myddlelon 
Square ; Birmingham ; and Boxwortii 

Grove 

Pollard, George Octavius, 41, Dorset Street, 

J’ortman Scpiare 

Penfold, William John, 1, Gibson Square, Is- 
lington ....... 

Porter, George 'JVynain, Winchester 
I’latt, Kdward John, 3, New Ormond Street; 

Bedford ; and Great Percy Street . 

Pratt, John Forster, Berwick-upon-Tweed; 
Alfred Street; Everett Street ; and^Arthur 

Street * . 

Partridge, Joseph Arthur, 10, Bedford Street; 

Mount Vernon ; and Kgromont I’lace 
Phillips, Joseph, jun., Stamford; and Millman 

Street 

Palmer, (.’adwallader Edwards, jun., 7, Ilar- 
]>nr Street; Barnstaple; and Upper 

George Street 

Richardson, Martin, jun , York 
Richardson, Henry Marriott, BoUon-le-Moors • 
Read, James, jun., Mildenhall 
Robinson, Henry, Settle ; and Kirkby Lons- 
dale ^ 

Rogers, Edward John Boulderson, G, Great 
Rytler Street, St. James ; and Truro 
Roosc, Francis, 33, Upper Montague Street . 
Selby, Francis Thomas, Spalding . 

Sandford, William Mathews, Gloucester 

Sirnonds, Francis, 33, Devonshire Street, 
Bloomsbury ; Devizes ; and Warwick 

("ourt 

Shaw, Richard, jun., Gray’s Inn Place ; Burn- 
ley ; and Lincoln’s Inn Fields • 
Stable, William Hrnry, Carlisle 
Smith, James, 37, Wharton Street, Lloyd 
Square ... . . . 


Joseph Jessopp, Waltham Abbey 

John Mears, Bagshot 

Alfred Bell, Lincoln’s Inn Fields 

Simon Batley Jackaman, Ipswich 

William Woollam, Stockport 

Septimus Davidson, Weavers’ Hall 
Jtdin Saul, (’aidisle • 

Samuel Powell, jun., Knaresborough 
Charles Lever, King’s Road 

• 

Henry Aston, New Broad Street 

Robert Henry Sawyer, Staple Inn 
William Sowlon, (qiichester 

James Powell, (.‘hichester 


Henry Hayinan, Bath 
'J’hoinas Johnson, late of Hexham 
Richard Gibson, Hexham 

Thomas Mippisley Jackson, Stamford 


Julius Partridge, Birmingham 

John Allan Powell, New Square 
Messrs. Attree, Somers, ( Uarke, and John Sid* 
ney M^Wliinnic, Brighton 
George Twynam, Winchester 

qiieed Pears e, jun., Bedford 


Robert Weddell, Berwick-upon-’rweed 

George Edwards, Stroud 

Richard Newcomb Thompson, Stamford 

Joseph Francis Kingdon, Barnstaple 
C. E. Palmer, sen., Barnstaple 
Martin Richardson, sen., Harrogate 
James Winder, Bolton-le-Moors 
James Read, sen., Mildenhall 

Francis Pearson, Kirkby Lonsdale 
William Paul, Truro 
Philip Smith, Truro 
John lldorton Burn, South Square 
Ashley Maples, Spalding 
William Edwards, Spalding 
Joseph Sandford, Winchcoinb 

Gregory Jas. Sarmon Tomkins, Cheltenham 


Alexander Meek, Devizes 
Richard Shaw, sen., and Robert Artindale, 
Burnley 

Abraham Bass, Burton-upon- Trent 
Thomas Grueber, Billiter Street 
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Sanderson, .T(jhn, oy, Albert Street, Morning- 
ton ('rcscent; Everton ; Hock Ferry; 
livcrett Str( t>t ; and Camden 'J'errace 
SlK*rw'(»od, Frederick, 31, Woburn Square 
•Somerville, Stallord Baxter, Doncaster . 
Seaman, Frederick William, Walsall 

Snell, William IIenry» llarpur Street, Kcd 
IJon Square: Ileavitree; and Glouces- 
ter Street 

Steedrnan, (’harles, 17. S^)encer Street; and 
Llangollen ...... 

Selwyn, Frederick Michael, lleiningford Ab- 
bott s 

Saxby, Kichard, ly, S])ciieer Street, Canon- 
bin y Square ...... 

•Stockley, Kieliard, .Vrtieboke J*lace, Mile- 
end; and (a>b(>rn Street . . . . 


Stretton, George, Noltinghain , and Everett 
Street ....... 

Stone, Josepli, Mat lock ; and Helper 

Smith, George Archer, J‘J. East JMaee, I..ain- 
beth : East K(‘tford ; Store Street ; and 
I)i*V(msbire Street . . , . . 

Tribe, H enry, .3*2, Melton Street, ICuston Square 

7’empli‘r, AVilliarn Force, 1^9, Lincoln's Inn 
Fields; Laiineist.on ; and Green wicb 

Underwood, llugb I'ledcriek, 8, l^iSsex Street, 
Strand ; ami llerefoial . , . . 

WcKlIioi'p, Sterling,.^*, New Milnian Street; 
IpswR'li; llauipstead Street; and Hays- 
water ....... 

WiJlmott, Frederick, 83 , lligli Street, South- 
wark ....... 

Wright, 'riioruaH, 2(1, .Alfred Street ; and New- 
castle-upon-Lyne . . , . . 

Wclford, I'ldward Davison, 31 , AVaketield St.; 
and llevharn ...... 

AVallare, .Ichn, ,12, (bi.iy Street, Manchester . 

AValker, Edward, 3 , Kiilginount i*lace, Hamp- 
stead Hoad ; and Bungay 

AVaddington, Jolin .larvis, 21, Margaret St., 
Usk; and Margate . . . . . 

AVilding, AVilliain, Jun., 20, Charterhouse 
Square ; mid Shrewslniry 

AA’^iliiiot, William Hendry, 5, ( 3oudesley Sqr. ; 
Felix Biace; and (ybippcnbain . 

AA'hatley, George, 0, Spencer Street, Clcrken- 
well; and Lowtber Cottages, Liverpool 
Ibiad ....... 

AA’illiains, George, 31 , Alfred Place, Bedford 
Square ....... 

AVard, Alfred, Barnes . . , , , 


John Sanders, Liverpool 

John Shaw Leigh, J^iverjiool 
George A'inceiit, King’s Bench AA^alk 
Kflward Baxter, Doncaster 
I'lionias Baker C’ox, Poultry 
Nathaniel ('obliam, AVare 


John Stogdon, li.xeter 
Charles Richards, Idaugollen 

Jo.seph Woodcock, laricolu's Inn Fields 
Robert liceson, Nottingham 
William Fowler, Ihintiiigdon 

Stephen Walters, Bus in gb all Street 
Jos. Smith, Coleman Street 

John Benjn Sinedley, New Inn 
Edwin Smith, Bridge Street 
Charles IClrnes Barker, Princes Street 
(jcorgc Freetb, Nottingham 
(icorgc IlawsoM, Nottingham. 

J. A. Swettenham, Helper 


AA'illiam Newton, I'^ast Retford 
Wiliiain Tribe. Worthing 
Tiiomas Lofliis, New Irm 

C. Gurney, and J. li. (k>wlard, Launceston 

Richard Underwood, Hereford 


Chnrle.s Stewar<l, Ijiswieh 
Riehard (.'arpenter Smitli, Bridge Street 
Josiah AN’ilkiuson, Nicholas Lane 

Armorer Donkin, Neweastlc-upou-Tyne 

Edward AA^elford, ITcxham 
John JjUW, Piccadilly 

James Taylor Margitson, Ditcliiugham 

Alexander Waddington, Usk 

Josiah John Peele, Shrewsbury 

William AA'ilmot, Chippenham 

G. L, AVhatley, Michel dean 

George Becke, Lincoln's Inn Fields. 

William AA’illiams, Alfred Place 
AA'illiam AVilliuins, Alfred Place 


• 'I’iiis applicant haa also given notice of admission in Chancery in Hilary Term. 


RKGlSrUATlON OF A'lTORNKYS. 


ANALVTICAI. DIGEST OF C.ASES, 


LAST I>AY FOR LKAVING DECLARATIONS. 

AVednesuay the iGth instant being the last 
day for obtaining the annual stamped certifi- 
cate, in iirder that it may relate back to the^ 
15th November, we have to remind ourj 
readers, that the declaration under the statute 


REPORTED IN ALL TUB COURTS. 


ii3ai\htuptc|;. 


ACT OF BANKRUPTCY. 

Compulsory act , — Insufficiency of excuse for 

6 & 7 Viet. c. 73, to entitle them to the JRww- i 

tror’, Certi6cate, must be left six days pre- ""'^*52'}® 

viously, namely, on Thursday the lOth instant. I 
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Analytical Digest of Cases : Bankrupicy, 


ACTION BY BANKRUl'T. 

Subsequent jiroperty. — Under stat. G Geo. 4, 
c. 16, 8S. 6:1, 127, and 1 2 Will. 4, c. 56, s. 

25, a ])er 80 u who has been twice bankrupt and 
obtained his certificates, I)nt has not paid 154-. 
in tlie pound, may inaiiilairi an action in re- 
spect of property acquired since his last certifi- 
cate, unless his assignees interfere. So held in 
tlie Kxclicquer ( ■hamher, reversing the judg- 
ment in t!ie (fueen’s ih ncii. Herbert v. Sauer, 
1 1 ). & M. 52 : j . 

Cases cifml in tl'.e juJjmeiit : Huiiijihrevs v. 
O’Cnmioll, 7 \V.;wO; Milchell v. Crage, 

10 iM. & W. .‘567 ; Icnn- v. Tarrcr, U M.& W. 

ADJ I’DICATION 

1. Dispu/eil. — Atfjfjununeni , 5tS'6 Viet 

5.23. — iSVw//;/c,lhata commissioner has nopower 
to adjourn tlie he.aring on a disjuitcd adjudica- j 
tion beyond the il\ e days alhiwed by the statute. ■ 
In re Thffnias Knight, 32 fi. O. lOp- 

2. Notice to dispute,- \\\ the absence of a' 

])arty, against whom a fj'it in bankruptcy ' 
issues. Ids attorney or soiicilor may give notice 
of his intention to di'«:})nle the adjudication. In \ 
re Maclean, 152 1j. O. .‘iO.'J, I 

A Ml DAVIT, i 


•arly opportunity of settling their account, but 
Mr. Stanley objects to give his bill.” Lobh v. 
Sianlej/, 1 D & M. 63.5. 

Case citcul in the jiulgnieat: Hubert v. Moreau, 2 

C. & P. 52». 

COM MISSION i:k’s sa laky. 

The salary of the second commissioner of 
bankrupt is not charged on the suitors’ fee- 
fund in aid of the bankruptcy and comptmsa- 
_it)n fund, but on tlie latter alone ; and the 
court has no jiowcr, on a deficiency, to marshal 
the fund.s so as to provide for the payment of 
j the salaries of both the commissioner.s. In re. 
\t/te 2nd Commissioner of Bankrupt, 8 Ir. Kq. 
I Rep. 257. 

MAT. 

By bankrupt. —A dcl)tor assigned his pro- 
I perty for llic benefit of his creditors. Suhse- 
(pieiitly, and when tlicre was not any creditor, 
of sufficient amoiMiT, who could issue a fiat, 
the debtor, under s. 41 of the 7 K 8 Vic. c. 96 , 
.sued out a fiat against hiinsclf. 

Hfld, that the assignment was valid, notwitli- 
staiidiiig the fiat. 

Whetlicr it v/oiihl have been so, bad there 
existed any creditor coiripi^tent to issue tlic fiat, 
auACiiK ? Eupnrte Philpotl, in re Miskin 82 


Insiifriciency of affidavit of debt under .stat. 

1 K: 2 Viet. c. 110, .s. >s. I:i re John ilu/qs, 32 I 

L. O. 230. ‘ *■ j 

i 

ANULLINli MAT. j 

''j’he court granu d ;in order fi>r aiinuHing a i 
fiat, v liere. the second fiat had heen issued, and j 
the motion ajipeared to be made by tlie pc- 1 
titioiiing creditor under the subse(|ucnt fiat, i 
with the concurrence of tlie pclititmiiig cro- ! 
ditor, siiijji cl to tlie aiipiicaticm of the bankrupt, ; 
in whose absence the mol. an ajii»eared to be j 
made. Re Lennard, 33 li. O. 47. 

AS.SIONWI-:. 

1. Purchasing effrets, — An as.signcc will not 
lie allowed to hid at the sale of a bankrupt’s 
cflV.ets, altiiough the otluT assignees consent, 
and the arLicle.s to be sold have a peculiar 
value, known only to the a.ssignee, and but few 
others in the banUrnpt’s trade. 

Semble, that such assignee, being desirous of 
bidding, can only do so after his retiring from 
the as.signeesliij). He Hothsidnld, 32 L. O. 630. 

2. Bidding at sale of hankrupt\s effects . — 
Where an assignee, without leave, bids at the 
sale by auction of the bankrupt’s jiroperty, al- 
though for the [lurpose of raising the biddings 
merely, the court will direct a resale, ordering 
such assignee to make good the difference, if 
any, between the results of the two sales. Ex- 
jtarle Cover in re. Humphreys, 33 L. O. 21. 

BANKRUPT’S LIABILITY. 

Reviving^ debt , — The following note, held to 
be sufficiently signed, and to contain a sufli- 
cient promise under stat. 6 G. 4, c. 16, s. 131, 
so as to revive a claim barred by the bank- 
rupt’s certificate; — ‘'Mr. Stanley begs to in- 
form Messrs. Ijobb ic Go. that be will take an 


L. O. 567. 

INSOLVICNT I'KTITIONKIl. 

1 . 7 I'ict. i . pf). — An insolvent who has 
recently been discharged by the (kiurt for Uo- 
lief of Insolvent Del) f)rs, may be discharged 
from dL'bls Kubst;(|ucntly incurred, by this 
court. 

A final order may be made in a case where 
it appears that judgment, as in case of a non- 
suit, has l>een enlercd up against a petitioner, 
in an iiclion of trespass. In re James P. Davis, 
32 U.O. 62. 

2. Petition under Arrangement Act. — Semble, 
That the neglect to serve a creditor with notice 
of the meetings held under tin*. 7 & Viet. c. 
70, ss. 4 Sc 5, renders the proceedings taken at 
those luccling.s null and void. 

When a debtor’s jictiliou under the 7 ^ H 
Viet. c. 70, is dismissed for irregularity, and he 
presents a second ])ctiti(>n, the commissioner to 
whom the first petition was l)alli)ted, acts in 
the inatler of the second petition without a fresh 
ballot. In re John Thomas Angell, 32 L. O. 
136. 

3. An Imsolvcnt iietitioning under 7 & H 
Viet. c. 96, should insert in his petition all the 
names by which be has been known, or the pe- 
tition will be dismissed. 

Semble, That an insolvent whose petition 
is dismissed, is a suitor of the court, and as 
uich privileged from arrest on ci\’il process, re- 
turning to his home. In re Macdonald, 32 
L. O. 159. 

4 . Insufficient attestation of insolvent’s pe- 
tition, under stat. 7 & H Viet. c. 96. In re 
Henry Muller, 32 L. O. 230. 

5. Residence , — To satisfy the requirements 
of the statute 7 & 8 Viet. c. 96, there must be 
a continuous residence within the district of 
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the court, for twelve months next preceding 2. Ahalement of suit. — The creditors’ assig- 
tlie date of the petition. In re Litton, 32 L. O. nee and the official assignee have by the 1 & 2 
320. W. 4, c. 50, s. 25, a joint title to the bankrupt’s 

6. Attesting petition. — The following at- estate, so that if one of them died pending a 
testation of tiie insolvent’s petition insufficient : | suit in which they are co-plaiiitifls, the suit may 
— “ Signed by the said petitioner on tlie *29th | be continued by the other, 
day of July, 1840, in the presence of Henry 11. ! The 07th section of the 0 G. 4, c. IG, which 
Roberts of — — , attorney or agent in the provides, that a suit shall not abate by the 
matter of the said petitioner.” In re West, 32 j death or removal of an assignee, but that it 
L. O. 399- i shall be prosecuted in the name of the assignee 

jnnmoirVioN I “ applies, sincre the in- 

« , c-orporation of that act with the 1 & 2 W. 4, c. 

Small Jehls Act \\ here a creditor s name ; official assignees as well as creditors* as- 

is not inserted in the insolvent’s schedule, the : ^ RickeUs, 1 Phill. 017. 

debt IS not barred by the final order. Ham- 

bridge V. Kettle, 32 L. O. 514. PETITIONING CREDITOR. 

NoriCK OF ACT OF UANKUcpTcv. “Opening 

. .y. o ^ the fiat, in the 5 & OVict. c. 122, s. 4, does 

vmtmg execution, 3 1 ict. c. 29.— Qwerre, mean the mere reading of the document in 
whether a ^e.iera notice Unit a party has com- l,ut the adiiidication of the commission. 

*r I**." **< Jankniptcy is a notice of an after receiving tlie necessary proof; tlierc- 

'^^JjPtcy within the meaning of the under the statute a new creditor may pro- 

V 4- a 11 ■ A c T c. 1 secute the fiat after tlie petitioning creditor has 

A notice to the following effect “ J. b. has foiled in proof of the debt, 
committed an act ol bankruptcy. He signed a creditor is not hound to prove the 

declaration ot insolvency yesterday. J. b petilioninR creditor’s ilebt, but the court may 
will he dedared bankrupt imimnediately. 1 .^jj.ulge the party bankrupt on proof of the 
have sent for a fiat, is not such a notice editor of his debt, the trading and act of 

as will deprive an execution-creditor of the bankruiitcy, although the petitioning creditor’s 
pro ec lori of le . & .1 Viet. c. 2!); the 6th jfofo fo insufficient, and no order is made by 
section ot the OO. 4, c. 1(1, requiring the do- tl,e Lord Chancellor for substituting another 
clarat on ot insolvcney to he h ed and to be ,foht under the (i (i. 4, c. 16, s. 18. Kynaston 
aaveitiscMl in the London Gazette, liefore it us a y Dari^ p) O ()•>() 

comidele act of bankruptcy. Cwumuj v. N<iU , , ' 2. Forf,-ih.re of ikbi .-Filmy fiat under, tat. 
'"’ * ^* ‘ * i 2 cy ^ IT. 4, e. 114, ss. 5, 8. — Defendant being 

FEES. i jj creditor of C., struck a docket against him, 

tv hen returned to the bankrupt . — Where no and issued a fiat, but did not file it, (under 
assignees have been chosen, and the fiat has ; stat. 2 & 3 W. 4, c. 114, s. 5,) nor otherwise 
been annulled, the court, upon the petition of; proceed in the banriiptcy. Afterwards he was 
the bankrupt, will order the office fees to here- j requested by C. to sign a composition deed, to- 
^micd to him. Kxparle Reynolds in rc ; ^ether with C.’s other creditors, accepting IChs*. 
Reynolds, 32 L. O. 51y. jin the pound, lie refused to do this, excejit on 

OFFICIAL ASSIGNEE. | receiving sccurity fot his whole debt; which 

7... T„ 4- r 7 1* j C. gave him by promissory notes ; and defend- 
mnnev } 1 1 I R , ^nt thereupon signed the deed. C. afterwards 

^Z7l n ; V r" ’’"i iT eomrnitted an act of liankn.plcy, and a fiat was 

th^ l„ffr . • f which idamtiffs were as- 

luZrZZf ! >>y default such as- i Before this act of bankruptcy defend- 

inniiirv 1 1 “L and a wnt of | j,j,j notes which 

=rr s srJr;„ “ 

Sreaches being only ^Jrarti’ceipteTC^^ ' " h V 

sake of convenient. 'The I^ird' Chancellor I fr'Tf I ^ ® 


made an order under I & 2 W. 4, c. 66, direct- 
ing each official assignee of the Court of Bank- 


16, s. 8, and defendant’s debt was forfeited, the 
money was to be paid only to persons appointed 


ruptcy to pay into the Bank of flngland all ' commission 

uiiAiVi cii.no rxf ,.l iJ . - . . lOUIlUCU i 


such sums of money as should come-‘to his ‘1*= defendant’s docket, or under 

hands as soon as they should amount^to lOOi commission, and no appointment 

and to state, among other particulars “the )“® PyP””® ^’^d *)een made ; and that, as 
and description of the bankrupt or bank- i''® “,2 "*^1 ’’^“’8 

to whom the money belonged.” Held, L® /T? ” K. ‘ 

indcr this opfler. n/„ffi,.inl cecded only to C.y rights, could not. BelcAer 


name 

rupts 


that, under this order, an official assignee is „ no u aia 

bound to pay into the bank as soon as the ^ 414 


moneys in his hands from several 
amount in the whole to 100/. Lawes v. 
1 D. & M. 714. 


est-itPK judgment: Kose r. Main, 1 

^ ’ ^avis T. Hold. 

• ing, 11 A. & E. 710. 


Cases cited in the judgment: Petrie v, Fitzroy, 
5 T. R. 152 ; Walker v. Priestlv, 1 Com. Uep. 
376. 


Bankers 


PROOF, 
having taken a 


joint and several 
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l>ond and warrant to confess judgment from a 
firm of four traders, and two sureties, to secure 
the balance that might at anytime be due from 
the firm to the bank, not exceeding a certain 
amount, entered six several judgments under 
the warrant ; Held, that the bank might prove 
for a balance due to them witliin the amount 
covered by the bond and warrant against the 
joint estate of the bankrupts. In re Clarks, 
see 7 Ir. Eq. Rep. 30, recovered on appeal. In 
re Clarks, 8 Ir. Eq. Rep. 60. 

Case cited in the judgment : liuktrode v. Gil- 
burne, 2 Stra. 1026. 

SERVICE OF SUMMONS. 

Small Debts Act. — On the service of a sum- 
mons under the 8 & 0 Yict. c. 127, the original 
summons signed by the commissioner must be 
jiroduced. McNally v. Mooie, 32 L. O. 519. 

TRADING. 

Lodging-house keeper, iiroviding board for 
lodgers, when a trader witliin the meaning of 
the 6 (i. 4, c. 16, s. 2. In re Benjamin Kent, 
32 L. O. 255. 


^cor Hahi. 

LUNATIC PAU1*EU. 

Removal to a licensed house under stat. 9 O. 
4, c. 10, s. 38. — Stat. 9 O. 4, c. 40, s. 38, cm- 
jiowercd justices, by order, to remove lunatic 
])au|)ers to the county lunatic asylum estab- 
lished under that or any other act ; “ and if no 
such county lunatic asylum shall have been so 
established,” then to some public hospital or ; 
house licensed for the reception of insane 
persons. 

Held, that justices, under this clause, could 
not remove t(» a licensed house, in a county for 
wliich a county asylum was established, but 
which asylum was too full to receive the pauper. 
Though it was assumed that thr case, if not 
within s, 38, was unprovided for by the act. 
Reg. V. Ellis, 6 Q. B. 501. 

ORDER OF JUSTICES. 

Reference to margin . — What words show an 
adjudication. — An order of sessions, conferring 
an order of removal, had in the margin the 
wort/^ “ Westmoreland, (to wit,)” and pro- 
ceeded : — “ To the overseers of the poor of the 
township of K., and to the overseers of the 
poor of the township of C. in the said county. 
Whereas you, the overseers of AT., have maue 
com])laint unto iis whose names are hereunto 
set and seals affixed, being two of her Majesty’s 
justices of the peace and quorum in and for the 
said county,” &c. The rest of the order was 
in the usual form, and did not further state the 
county in and for which the justices acted. 
Held, that the jurisdiction sufficiently appeared 
by reference to the margin, which was part of 
the order for this puriiose. 

An order of sessions, on appeal against the 
above order, after setting forth the caption of 
tile quarter sessions, proceeded At which 


general quarter session,” &c., '‘^an ajipeal 
against a certain order,” &c., is depending 
for trial, which said order is as follows,” (set- 
ting it out ;) And whereas the overseers,” &c., 
of C. did prosecute and carry on the said ap- 
peal to trial against the said order to the pre- 
sent general quarter sessions of the peace, and 
wherein this court, upon hearing of counsel on 
both sides, ordered that the said order he con- 
firmed.” Held, on certiorari and motion to 
quash, that the order of sessions suQi(aently 
showed an adjudii^ation (confirming the order 
for removal. Reg, v. Casiertoii, Inhabitants of, 
6 a. B. 507 

Case cited in the judgment : Rex. v. Cliilver- 
scoton, 8 T. U. 178 •, Ilex v. Moor Crilchell, 
2 East, 66 ; Hex. v. Holback, 2 Jtott. 692, pi. 
864, (6 ed.) S.C. ; Burr. S. C. 198. 

PETTY SESSIONS. 

1. 2 & 3 Viet, c. 85 ; 4 5 M . 4, c. 76, s. 73. 

— A/yplication to be heard at yimrter sessions, 
when too late.— Misdescription of ojjicers , — 
Under sti.t. 2 & 3 Vicl. c. 85, if a])i)lioation 
was made for an order of mainterianee, and the 
party charged allowed the case to be partly 
heard at petty sessions by witnesses being ex- 
amined, he could not take away ibe jurisdiction 
of the petty sessions l)y declaring, under sect. 
3, that he was desirous that tlie cluxrge should 
be heard at ihe quarter sessions. 'I’hc election 
must have been made before the hearing com- 
menced. 

An ordei of maintenance directed the party 
charged to pay a sum for expenses incurred 
since the birth, which was stated in the order 
to have taken place more than si.K months be- 
fore the order. Held, had, under stat. 4 & 5 
W. 4, c. 76, s. 73, although it was deposed 
that the expenses were calculated only for the 
time during which the child had been charge- 
able, which was less than six months. But, 
held, that the order was nevertheless good as 
to the residue, which directed iwymenl in re- 
spect of future expenses. 'I'he order directed 
payment to he made to the churchwardens and 
overseers of a township to which the child was 
chargeable. The township had overseers, but 
no churchwardens ; the })arish in which the 
township lay had churchwardens. 

Held, no objection to the order. Per Patteson 
and Williams, J.’s, dubitante lA)rd Denman, 
C. J. Reg. V. Oxley, 6 U. B. 256. 

2. 2 cy 3 Viet. c. 85, s. 1 . — Objection to juris^ 
diction, how raised, — (In application at petty ses- 
sions by guardians of a union, for an order of 
maintenance under stat. 2 & 3 Viet. c. 85, s. 1, 
the party charged attending, but not being 
ready to proceed, the case was posljioned by 
consent, the defendant agreeing to admit that 
notice of application had been served. The 
admission was made ; and the guardians proved 
by a witness that the notice was signed by the 
proper parties. At the adjournment of the 
petty sessions, the defendant being still unpre- 
pared, demanded (under sec. 3,) that the case 
should be heard at the quarter sessions, and 
offered recognizances, llie justices refused to 
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take thcm« allegin^^ that the case had already 
been entered upon at the last petty sessions. 
The hearing proceeded ; and the defendant by 
his attorney, cross-examined the witnesses, and 
addressee! the justices in his defence. An 
order of maintenance was granted. On motion 
for a rei'tiorari, 

Held, assuming the justices to have been 
wrong in refusing to take the recognizances, 
that the party charged had waived the objec- 
tion by making liis defence. Writ refused. 
Hey, V. Clarke, C Q. B. 349. 

RISMOVAL. 

1. Where the complaint oii which a ])aupcr is 
removed is made by an assistant overseer, 
(jutere^ whether an aj)])eal against the order of 
removal, the sessions should receive evidence 
to show that th(‘ comjdiiint was properly autho- 
rized. An examination stated, “the pauper 
came to live with my fatlier as farm servant, ^ 
he was not engaged for any particular time ; ! 
hut my father hmnd him hoard, washing, 
lodging and clothes, for so long a time as he 
stayed. The ])anper continued in my father’s 
service in that inaniier, without leaving, for 
more than two years, during all which time he 
liv’ed and slept on my fatlier's farm. There i 
never was any other agreement come t(», 
whilst 1 lived at home, but my father fouiKl 
the ])au|)er with hoard, washing, clothing and 
lodging, daring the said service.” Held bad, 
as it did not show any liiring whatever. Hey. 
V. Catterul, Inhahs. r/, 1 1). and M. 7<)2. 

2. Under stat. 4 h 5 W. 4, c. Th, s. 70, 

where notice of chargeahility is given on behalf j 
of churchwardens and overseers, the act must I 
be anthorized by the majority. | 

Qntvre, whether this must appear on the ; 
face of the notice. Hey. v. It \‘stbury. Inhabitants j 
of, 1 J>. & M. G()5. j 

UKCENT DECISIONS IN THE SUPE-^ 
lUOK COURTS. 


REPORTED DY UARRTSTERS OF THK SEVERAL 
COURTS. 

3Larb 

Chucks. Cremcr, Dec. Jst, 184G. 

ATTACHMENT, — ERROR IN MASTER’S OFFICE. 

Ati attachment will not issue ayainst a party 
actiny und*T an order of the 3ifl.s7fr, and 
which by mistake extended beyond the time 
mentioned by the party. 

This was an appeal from tlib^ Vice-Chancel- 
lor of Enyland, Avho had refused to set aside 
an attachment issued under the following cir- 
cumstances : — The time for the defendant to 
answer expired on the 1st of June last, on which 
day a warrant (returnable on the 4th) was 
taken out for further time. By agreement be- 
tween the parties, one lunar month from the 
Ist June was to be allowed, and a statement 
to that effect endorsed upon the warrant. The 
order of the Master was dated on the 4th, and 


without referring to any day* for the commence-, 
ment, granted a month’s further time. On the 
26th June the plaintiff gave notice, that an at-* 
tachinent would issue unless the answer was 
put in by the defendant on or before the 29th. 
The time allowed by the Master’s order did 
not expire until the 2nd of July, and tlie de- 
fendant would not ajipear to a warrant to at- 
tend the Master on the 3rd of July, for the 
purpose of rectifying the mistake in the order. 
The attachment issued on the 30th of June. 
The defendant’s solicitors swore that the error 
had been committed without their knowledge 
or connivance, and that a copy of the order 
had been transmitted through the post, on the 
1 11th of June, to the plaintiff’s solicitors. 

I Mr. James Parker and Mr. Daniel, for the 
j defendant, submitted that the plaintiil was not 
I justified in proceeding before tlie ex})iration of 
I the time allowed by the order, and that he 
j should have moved tfic court to s«*t aside the 
same on the grounds of iiregularit 5 \ Jt il- 
kins v. Stevens, (reversed by tlie present Lord 
Chancellor,) 10 Sim. 6-2:j. 

Mr. Holt and Mr. Kinylake, for the })laintiff, 
contended that the order was a surprise arpl a 
fraud upon him, and that the Vic e-Cliancellor’s 
judgment had proceeded uj)on the grounds 
that the defendant had committed a breach of 
faith. It was argued, that as the order did not 
mention when the month was to commence, it 
must be reckoiu'd from the time when the an- 
swer was due. It was achnitted that the order 
had been received through the? j)Ost, but it was 
contended that such was not strict service. 
This point, however, was not insisted upon, and 
was not alluded to in the judgment. 

’I’he Lord Chancellor thought that there was 
no foundation for assuming that the time was 
to run from any other day than the date of llie 
order. It was clear that the plaintiff’s conduct 
w'as iinproj)er. Solicitors seemed to })ut their 
own construction on the Orders of the Masters, 
and to })c unmindful that they were now Orders 
I of the (.’ourt, and as such must he obeyed until 
. set aside. No decision as to the costs in the 
' present stage ; hut attachment set aside. 

1 l{oll 0 Cunit. 

I In re Wallace, Nov. IQlh, 1846. 

j TAXATION. — AGREEMENT TO I'AY COSTS. 

A person liable to pay a solicitor's bill under 
a general agreement to pay all the costs of 
a certain transaction, may have the bill 
taxed under a common order. Principle on 
which taxation must be conducted where the 
solicitor was not employed by the -person 
applying to tax the bill. 

This was a motion to discharge an order for 
taxation on the ground of irregularity, llie 
bill of costs which was sought to be taxed re- 
lated to the jireparation of a lease. The solici- 
tor employed was the solicitor of the lessor ; 
and the parties who had obtained the order for 
taxation were the lessees, who, it appeared by 
the terms of the agreement under which they 
took the lease, were to pay all the expenses of 
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its preparation. The order obtained was the 
common order for taxing a bill within the 
month. 

Mr. Collins^ for the motion, contended that as 
the liability of the lessees to pay the bill arose 
only under an agreement with the lessor, they 
could not proceed to tax the bill under the 
common order. He contended also, that the 
order had not in fact been obtained within a 
month after the delivery of the bill. 

Mr. Elder ton in support of the order. 

Lord Langdale held that the order was not 
irregular upon the first of the grounds of ob- 
jection taken. The cases where there had been 
some special agreement as to the payment of 
costs had no application here, where there was 
a general liability to pay the bill. 'I’he only 
difference between such a case and that in 
which the party aji])lying to tax had himself 
employed the solicitor was, that the solicitor 
was entitlefl to whatever the person employing 
him would have been liable to pay ; that no 
objection could be taken by the person asking 
for the taxation which the original party could 
not have taken. Upon the second ground his 
lordship subsequently discharged the order. 

Virf^^Cftanrrllor of fPiifilanH. 

Russell V. Nicholls. Nov. 20th, 1846. 

MAKUIAGE OF INFANT WARD. — aF.T- 
TLKMENT. 

The court will uot^ ffven with the consent of a 
married wurd^ x>rder payment of a fund 6e- 
longing to her to the husband, but will order 
the usual riference to the Master to ap- 
prove a settlement 9 leaving the husband to 
make such proposals before the Master as 
he may think fit. 

In this case a petition had been presented 
by the motlicr of an infant ward who bad 
married, praying for the usual reference to the 
Master for approving a settlement of certain 
monies belonging to the infant, and that the 
petitioner slumld be at liberty to lay proposals 
before the Master in relation to the terms of 
such settlement ; and the court had made the 
order accordingly. On settling the minutes a 
question had arisen whether the order should * 
not provide for the hu.^^batid’s making proposals 
also, and the cause having been set down to be 
heard upon minutes, 

Mr. Hallet, for the husband, contended that 
as the fund in question belonged to the wife, 
and she desired that it might be paid to the 
husband, there was no reason why the court 
should not so order; or at all events there 
should be a reservation giving him tlie liberty 
of laying ])ropo8als for the settlement before 
the Master. He cited Milner v. Coleman, 2 P. 
Wms. 630 ; hong v. Long, 2 Sim. & Stu. 110; 
Leeds v. Barnardiston, 4 Sim. 538 ; Simson v. 
Jones, 2 lluss. & Myl, 365; Setun on Decrees, 
p. 2B7. 

Mr. Stuart and Mr. Bates, in support of the 
order, said that the husband, who had given a 
mortgage upon his wife’s interest shortly after 


the marriage, had not entitled himself to any 
favour. 

Mr. Toller for the mortgagee. 

The Vice-Chancellor said there was no 
ground for departing from the usual course, 
which was to order a reference in the terms 
settled by the registrar in the minutes. The 
husband had not shown himself entitled to 
much consideration when he had mortgaged 
the property for his own benefit ; but he would 
have the opportunity, according to the present 
form of the order, to go in before the Master 
and submit any proposals he might think 
necessary. 

‘FiffsCTft.'tnfcIIor OiLligrtim. 

Steedman v. Poole. Nov. 25, 1846. 

COSTS. — DISMISSAL OF TULL. — REPLIC.A 
TION.— NOTICE OF MOTION. 

Where defendants gave notice of motion to 
dismiss the bill, hut such notice was giveti 
Jor a day not being a seal- day, and previ- 
ously to the seal-day, lejdication was filed : 
Held, that the defendant was not entitled 
to the costs of the motion, the notice being 
irregular. 

Two of the defendants, being in a position 
to move to dismiss the bill, l)y reason of the 
replication not having been filed, gave notice of 
motion for dismissal, for Saturday, the 2 1st of 
November, or as soon after as counsel could be 
heard. The 21st November was not a seal- 
day, the motion could not be made until the 
next seal-day, the 2r)tli November, but in the 
interval, viz., on the 23r(l of November, the 
plaintiff filed his replication. 

Mr* Allnutt now a]>}>licd, on behalf of the 
defendants, for the costs of the motion to dis- 
miss, in consequence of the replication liaving 
been filed subsequently to the notice of motion. 

Mr. Southgate opposed the application, upon 
the ground that the plaintiff was irregular in 
giving notice of a motion as for a day, not 
being a regular seal-day. 

His Honour said, he considered the notice of 
motion quite irregular, ami that, therefore, the 
defendants were not entitled to their ccjsts. 

Motion refused. 

CSuccn'c 33ciir!). 

(Before the Four Judges.) 

Newton v. Chambers ; Newton v. Same ; 

Newton V. Same. 

PRACTICE. — PROVISIONAL DIRECTORS.— 

STAY OK PROCEEDINGS. 

Where a plaintiff for the same cause of action 
sues three provisional directors of a railway 
company at the same time in separate 
actions, and the attorney who appeared for 
all the defendants makes an affdavit that 
the causes of action, if any, are joint, and 
not separate, the court set aside a judge's 
order directing that all proceedings in the 
two last actions should be stayed till further 
ordered. 
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Tiiiikk acti(ms were commenced afrainstthe 
provisional directors of a railway company, and a 
summons liavinjr been taken out before Pollock^ 
C. H., he made an order that all proceedings 
he stayed in the two last mentioned actions till 
further ordered. 

A rule nisi having been obtained to set aside 
this order, 

Mr. Chambers and Mr. Bramwvll showed 
cause.— A. case identical with the presetit came 
before the ( Jourt of (.'Oinrnon Pleas this term, 
in which th;;t court set aside an order to stay 
proceedings under very similar circumstances, 
but that decision will not prevent tliis court 
t'xcrcising its e(piitable juhsdiction, if it should 
be satistiiMl that the proceedings art; vexatious. 

It was stated in an aflidavit made hy the at- 
torney wht) appeared tor all the defendants, 
that the causes of action, if any, are joint, and 
not separate, and that they are for the same 
CJiiise of action. In Came v. Ijer/h,* where 
several aetions were brought for the same debt 
against ])anieH jointly, tin; defendant in one 
action having paid the debt and costs in that 
action, the court stayed the proceedings in the 
other actions, without costs. j 

In Ererell v. YowelhSy' and Miles v. T/;c Inha- | 
hifanls (if lirisfoE'' the court summarily inter- j 
fered to stay proceedings. In actions on po- 
licies of insiirance it frecpiontly becomes neces- 
sary to bring several actions, l>eeausc several 
underwriters are liable for diftereiit sums; but 
here lhai is not the case, because each defend- 
ant is liable for the whole amount. It is a 
vexations proceeding to bring three actions 
when one would be sufficient. AVlien a person 
residing out of the country commences an 
action liere the court will, in the exercise of its 
jurisdiclion, interfere to stay proceedings till 
scciirily for costs is givcMi. 'Phe defendant in : 
either of these actitms labours under this diffi- j 
culty, that he cannot avail himself of a plea in 
abatement under tlie :j & 4 W. 4, c. 42, s. 8, 
because lie may be una’ole to state on oath that I 
the co-defendants are resident within the juris- ’ 
diction of the court, as required by that : 
viatute. ! 

Mr. Keane in stqiport of the rule was not j 
heard. j 

Lord JVww/^w, J. I quite assent to the j 
decision wliiidi has been come t(» by tlie Court I 
of Common IMcas. I do not understand what 
is meant by saying, that if the ilefendants are 
liable at all tlu*y are jointly liable, because a 
provisional director is only liable by reason of 
the ])art which he takes in the transaction. I 
think no sufficient reason has been shown for 
staying these proceedings, and that the order 
made hy the Chief Baron must be set aside. 

Coleridgey J. 'Phe right of the plaintiff to 
bring several actions is unque.stionable. This 
court will undoubtedly interfere, if it can be 
shown that the jiroceedings are vexatious and 
offensive, but in this present instance I think 
there is a total failure to make out such a case. 

3 B. & Ad. 394 . 

Ib. 915 . 


Bench* — Common Pleas, 

The plaintiff may bring his action against those 
whom he may think responsible, and after- 
wards abandon it against some and continue 
it against others. The liability of provisional 
directors is to be made out from the conduct 
of the parties themselves and the part they 
have taken in the transaction, and the jilaintiff 
loses that chance by joining others in the 
action. 

WiyhtniaUf J. I am of the same opinion. 

It seems to me that the case in the Common 
Pleas is well founded. 

Erie, J., concurred. 

Rule absolute. The defendants to 
])lead issuably and take short 
notice of trial. 

(ITommon 

Norton, appellant, v. The Town Clerk of Satis^ 
burp, respondent. Michaelmas 'Penn, Nov- 
l(3tii, 184(3. 

IIEUISTRATION AI»I»EAT.. NOTICE OE AP- 

PEAL. — POSTPONEMENT OE llEAUINO. 

Where it appeared Ihttf ten clear days^ notice 
of appeal had not been yiren io the re- 
spondenl before the first day appointed hy 
the court for the hearhiy of ike appeals, the 
notice, hoirerer, hariny been st'rred within 
the four first days <f the ttn'rn, the court 
refused (dlher to Imir the app(*(U, or to 
postpone the heuriny under the discretionary 
power yiven by the (i4/// sec, of the (3 I 'iV/. 
c. IB, sufficient lime ^Mr yitdmy the notice 
having elapsed since tfie decision of the re- 
vising barrister, 

Kinglake, Serjeant, for the appellant in this 
case, the respondent not appearing when the 
apjieal was calleil on for hearing in its proper 
turn, produced an aflidavit of the service on 
the respondent ol the proper notice of appeal, 
required by the r)2nd section of the Registra- 
tion Act, 6 Viet. c. 18, on the 2nil day of the 
present month, and submitted that the court 
stiould hear the appeal in the absence of the 
respondent, or postpone the hearing under the 
(34th section of the same act. The case had 
been prepared and duly signed by the revising 
barrister on the 2r>ih of October. The G4th 
section provided that no appeal should be 
heard where the respondent did not ajipear, 
unless the njipcllant proved that “ due notice 
of his intention to prosecute such appeal was 
given or sent to the said respondent ten days 
at least before the day ajipointed for the hear- 
ing of such appeal ; provided always, ihat if it 
shall appear to the said court that there has not 
been reasonable time to give or send such no- 
tice in any case, it shall be lawful for the said 
court to postpone the liearing of the appeal in 
such case as to the said court shall seem meet.’* 
In the jiresent case ten clear days had not in- 
tervened between the giving of the notice and 
the first day fixed by the court for the hearing 
of the appeals, namely, the 12th instant ; but 
that was not the fault of the apuellant, as he 
had complied with what was submitted to be 


6 B. & C. 124 . 



115 


Superior Courts: Common Pleas, — Exchequer, 


the requirements of the 62nd section^ in giving 
the notice on the 2n(l. That section jDrovided 
that every a]q)cllant “ shall within the first four 
days in the Michaelmas Term next after the de- 
cision” appealed against, give the notice in 
question to the respondent. The fault, there- 
fore, was in the court having apjiointed too 
early a day for the hearing, and on that ground 
they ought to exercise the discretionary power 
given by the proviso at the end of the 64lh 
section, and i)Osipone the hearing so as to 
enable the appellant to give the notice in proper 
time. In the case of Newton v. Nubberley, 
Lutw. Reg. Ca. the court acted under 
that discretionary power. 'J'here had been no 
laclies whatever on the part of the apjjcllant, 
although it was submitted, that since the de- 
cision of the revising barrister there had been 
ample time for giving the notice. 

By the Court. We should have been glad 
to lind some ground on which we couhl have 
allowed the case to stand over so as to admit of 
ten days’ notice being given. Rut it concerned 
the court to take care tliPt it conformed to the 
enactments of the legislature, and this was not 
a case in which they were at liberty to grant 
the present appheation. It was clear that a 
reasonable time had elapsed since the decision ! 
of the revising barrister for giving the ten days' ; 
notice ; and although it was singular that the 
02nd section did not mention any time for the* 
length of notice, yet under the (j4th section it 
was quite clear that it must l)e ten clear days i 
before tlie first day c^‘ hearing. Now, under this I 
latter section the appeal cannot be postponed, ' 
unless there has been a want of reasonable ! 
time to give or send such notice, and here there ,• 
was no suggested mistake, nor any one fact to ! 
which the court couhl refer to justify their act-; 
itig under that section, — nothing to show that 
there was not reasonahle time to give the no- ' 
tlce. The case referred to was very different’ 
from the present, for there the apiK’llunt had j 
been misled by the conduct of the resjioudeni.! 
Oil the whole, as the condition on which the- 
court had authority to proceed had not been 
performed, the ajqjcal could neither be heard 
nor ])ustponed. 

Hearing refused.® 


* Tlie following case is merely a confirma- 
tion of the above decision. 

Adey, appellant, and Hill, respondent- Mi(-*bael- 
mas Term, Nov. l<jth, 1846. 

CocJcburne for the appellant. The re- 
spondent in this case does not appear, and 
after the decision of the court on Monday last, 
in Norton v. The Town Clerk of Salisbury,] 
{supra,) the appellant is placed in some diffi- 1 
culty. Ten clear days’ notice of the appellant’ 
intention to prosecute the appeal before the 
first day appointed for the hearing of the ap- 
peals could not be proved. It is submitted, 
however, that as the case referred to had taken 
the profession by surprise, and invalidated the 
practice always adopted of giving the notice 
within the four first days of the term, the court. 


1£xr1^c(|ucr. 

Reynell v. Lewis, Wyld v. Hopkins. Michael- 
mas Term, Nov. 25, 1846. 

LIABILITY OP PROVISIONAL CO.MMITTBK- 
MEN. — CONTRACT. — AGENT. 

The mere fact of a party haviny nr/reed to be 
a provisional committee-man, is no evidence 
of an authority to make contracts on his 
behalf. 

The association of ^persons as provisional 
committee-men for the purpose of carrying 
out a scheme is 7iot in law a partnership^ 
nor is there any implied agency on the part 
of one or more of the provisional committee 
to hind the others by his or their contracts. 

Where a party has authorised his name to be 
inserted as a provisional committee-man in 
a prospectus, in f chi ch certain persons are 
described as the a cling conimiltee, and the 
prospeclus has been publicly circulated, it 
is a question for ttiejun/ as to the inference 
to be drawn from the paper, and must de- 
pend upon the terms of each particular 
jirospectus. 

The above cases, which involved .piestions 
as to the liability of ])ers()ns promoting or being 
provisional cornmittcc-men of railway com- 


iindcr the circumstances, will postpone the 
hearing until next term. 

Wilde, C. J. The court had considered mtli 
very great anxiety what is the true construc- 
tion to be placed on tlu^ (i Viet. c. 18, s. 64. 
By that act the legislature had parted with one 
of the most important constitutional ])()wcrs, 
and had delegated it to this court. But it had 
thought fit to guard this power with express 
enactments of a precise and particular nature. 
The decisions of the revising barristers were 
made conclusive under certain conditions, one 
of them being, that in order to entitle a party 
seeking to reverse such decisions to a]>ply to 
this court, he must give ten days’ notice, at 
least, before the day a])])ointed for the hearing 
of appeals. 'J’he court ought to attend strictly 
to the provisions of the act, leaving it to the 
legislature, if those jirovisums were too strin- 
gent, to decide in what respect they should be 
relaxed. The duty of the court was simply to 
see whether the appellant had complied with 
the condition on which his right to he heard 
rested, and on the plainest view of the matter, 
we think he has not, not being in a situation to 
prove, in the absence of the respondent, that 
he has given ten clear days’ notice before the 
first day appointed for the hearing. AVith re- 
spect to a postponement of the case to the 
next term, that could have no effect in remedy- 
ing the matter, for it could not then be said 
that the first day appointed this term was not 
still the first day of the hearing, and the ob- 
jection would, therefore, upon principle be the 
same. On the whole, the court were clearly of 
opinion that the appellant could not be heard, 
or the appeal postponed. 

Hearing refused. 
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panics, were ar|?ucd on the 20lh, 2X8t, and 23ril 
of iVovember, before Pollock, C. 13.. Parke, 
Alderson, and Rol/e, B.’s. The voluminous 
extent of the arguments precludes us from giv- 
ing them. 

Cur. adv. vult. 

On the 25th the judgment of the court was 
delivered by 

Pollock, C. B. We have considered the two 
cases which were argued })efore us, and we 
think it right to state 'fully the principles on 
which our judgment proceeds. I’he question 
in all cases in which the j)laintifF seeks to fix 
the defendant with liability on a contract either 
express or implied, is whether such contract 
was made by the defendant by himself or his 
agent with the [ilaintiir or his agent, and that 
is a question of fact for the decision of the jury 
upon the evidence before them. The plaintiff, 
on whom the burden of proof lies in all these 
cases, must, in order to recover against the de- 
fendant, show that the defendant contracted 
expressly or impliedly ;--cxj)ressly by making, 
a contract with the j)laintiff, impliedly by giving ■ 
an order to him under such circumstances as ' 
show that it was not to be gratuitously exe- 
cuted. If the contract was not made by the 
defendant personally, the plaintiff must prove 
that it was made by an agent of the defendant 
properly authorised in that behalf. In these 
cuseH ol actions against provisional committee* 
men of raibvays, it often happens that the con- 
tract is made by a third person, and the point 
to he decided is, whether that third person was 
the agent of the defendant for the ])tirpose of 
niakiTig an<l made the contract as such. I’he 
agency may he constituted hy an express 
limited authority to make such a contract, or a j 
larger authority to make all contracts falling ; 
witliin the class or descripiiou to which it be- ' 
longs, or a general authority to make any con- i 
tracts. (Jr it may he proved by showing tliat ! 
such a relation existed between the ])arties as ' 
by law would create the authority ; as, for in- ' 
stance, that of ])artners, by which relation, when 
complete, one becomes hy law tlie agent of the 
other for all purposes necessary for carrying on 
their j)eculiar partnership, whether general or 
special, or usually belonging to it ; or the rela- 
tion of husband and wife, in which the law, ! 
under certain circurnstances, considers the bus- I 
band to make his wife an agent. In all these | 
cases, if tlie agent in making the contract acts 
on that authority, the jirincipal is bound by the 
contract, and the agent’s contract is the prin- 
pal s contract, but not otherwise. This agency 
may be created by the iin mediate act of the 
party ; that is, by really giving the authority 
to the agent, or by representing to him that 
he IS to have it, or by constituting that relation 
to which the law attaches agency. Or it may 
be created by the representation of the de- 
fendant to the plaintiff, that the party making 
the contract is the agent of the defendant, or 
that such relation exists as to constitute him 
such ; and if the plaintiff really makes the con- 
tract (3n the faith of the defendant’s representa- 
tion, the defendant is bound, — he is estopped 


from disputing the truth of it with respert to 
that contract ; and the representation of an 
authority is quoad hoc precisely the same as a 
I real authority given by the defendant to the 
supposed agent This representation may be 
mane directly to the plaintiff, or made publicly, 
so that it may be inferred to have reached him, 
and may be made by words or conduct. Upon 
none of these jiropositions is there, we ajipfe- 
bend, the slightest doiilit, and the proper de- 
cision of all these questions dejientls upon the 
proper application of these principles to the 
facts of each case, and the jury are to apply 
the rule with due assistance from the judge. 
Tliere are few, if any, of these cases in which it 
is contended that authority was directly given 
by the defendant to the party making the con- 
tract to make it for tlie defemlant : rarely has 
that circumstance been proved hy^ direct testi- 
mony: in one it was said that it was to he in- 
ferred from a conversation in which the de- 
fendant expressed his satisfaction that the ex- 
penses were moderate, that was evidence of the 
fact for tlie consideration of the jury entitled 
to more or less weight, according to the other 
circumstances of the case. Hvit it is con- 
tended that the relation of co-provisional com- 
mittee-men constituted an association or a quasi 
co-partnershi]), in which one. was agent for the 
other for the purposes of all preliminary pro- 
ceedings necessary to enable them to obtain an 
act, or that the fact of their being co-promoters 
of the scheme, coupled with the fact that no 
money was supplied for tlie expenses of it, was 
evidence to go to the jury that each authorised 
the other to contract for lliosc ])ur])oses on his 
behalf, and that of the other promoters. It 
was insisted that where there was no other evi- 
dence than the mere fact of the defendant hav- 
ing already agreed to he a provisional com- 
mittee-man, there was a suflicient case, or at 
least a case for the considcnition of the jury to 
prove an authority given hy the defendant to 
every other comniittee-man to give the order 
out of which the contract arose, hy himself or 
hy the solicitor or secretary, or an authoritv to 
such solicitor or secretary, to give it on behalf 
of the committee. We think that no such con- 
sequence follows as matter of law from the 
mere fact of the defendant agreeing to he a 
provisional committee-man. Such an agree- 
ment amounts to no more than a promise that 
he would act with other ^lersons appointed, or 
to he appointed, for the purpose of carr^dng 
some particular scheme into effect. 'J*he terra 
“ committee ” means an individual or a body 
to which others have committed or delegated 
a particular duty, or who have taken on them- 
selves to perform it, in the expectation of their 
acts being confirmed by the body they profess 
to represent or act for. An agreement to he a 
committee-man is an agreement to become one 

of that body. The schemes may he various : 

to establish an hospital, or place of emigration, 
to which persons are to subscribe merely for 
charitable motives, or partly from these mo- 
tives, partly from others; or a proprietary 
school, or literary institution, or assembly 
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room, in which they are beneficially interested 
as shareholders ; or to obtain an act for a 
bridge, drainage, railroad, or canal : but what- 
ever tlie objects may be, it seems to us to make 
little or no difl’erence in the position of the per- 
son agreeing to act as a committee-man, if the 
object of some, most, or all, is gain to them- 
selves individually. 'Fhe legal consequence is 
the same as if the object of the parties were the 
most charitable and benevolent,, though the re- 
sult may be practically very diderent in excit- 
ing an improper prejudice in the minds of a 
jury when the evidence is laid before them for 
their consideration. Such an intended associ- 
ation constitutes no agreement to share in 
profit or loss, which is characteristic of a part- 
nership. It would be absurd to suppose that 
such a relation could be meant to be created 
by any of those >vho consented to act. (Jould 
it be imagined that a person w'ouM agree to be 
a partner, not only with those who were then 
named cornmilttT-men, hut any that should 
afterwards he named by themselves or by the 
projector of the company ; and could those 
who subsequently agreed to become members 
suppose that those previously named could 
ever have so intended ? The truth is, the agree- 
ment to become a provisional committee-man 
means neither more nor less than the words 
express, viz., an agreement to act on the pro- 
visional conunittee in carrying into effect the 
preliminary arrangements for petitioning par- 
liament for a bill, and so to jiromote the 
scheme. If afterwards the provisional com- 
’ mittce-man does act, is responsible for his 
acts. Hut there are other cases in which the 
question does not assume so simple a form, and 
where there is evidence that the defendant has 
not only consented to he a provisional coin- 
inittee-man, but has authorised his name to be 
inserted in a prosjieelus, not generally, but a 
particular prosjieelus, in which, in some cases, 
certain persons are described as the acting com- 
mittee, in oibers solicitors are named, or en- 
gineers, or a secretary. If such a prospectus | 
has been publicly circulated with the defend- 
ant’s consent, so that the jury would presume 
the plaintiff knew of it, or if the plaintiff has 
had it shown to him at or before the time of 
the making of the contract, and has in either 
case acted upon it in making the contract, the 
question is, what inference ought a reasonable 
man to draw from the contents of that paper. 
Tliis must, of course, depend ujion the terms of 
each jiarticular prospectus. If the prosjiectus 
state merely the names of the provisional com- 
mittee, and nothing more, and no light can be 
derived from the context, that circumstance 
does not alter the liability of the defendant. If 
not responsible as being one of that committee 
in fact, he cannot become so by the representa- 
tion of the fact. If it state the names of the 
committee, does it mean that tlie acting 
committee is to take the whole management to 
the exclusion of the provisional committee, 
their provisional character having ceased, in 
which case tlie provisional committee would 
not be liable^ or does it unean diat the pro- 


visional committee-men have appointed the 
acting committee, or the majority of it, on their 
behalf, and as their agents, in which case they 
wonld be liable for the contracts of the acting 
committee, or the majority made as such 
agents? Again, does it mean where the so- 
licitor’s name is mentioned, that such person 
would be regularly employed in that character 
by those of the committee who acted, or that 
he was appointed by all whose names are men- 
tioned as their solicitor to do all solicitors’ 
business on their behalf? and then would arise 
a further question, what was the business at the 
time of the contract usually transacted by so- 
licitors for companies "intending to obtain an 
act of parliament on behalf of the company ? 
which is a question of fact to be proved by evi- 
dence. The same remark applies to the ap- 
pointment of secretary. Applying these ob- 
servations to tlie two particulai’ cases before us, 
w^e think that in that of Reynell v. Lewis, there 
was some evidence to go to the jury of the em- 
ployment of the plaintiff*, and that tliere was no 
misdirection, hut we think that we ought to grant 
a new trial, on payment of costs, in order that 
it may be submitted to another jury, and fnlly 
considered by them upon the princijilcs above 
laid down. In the other case of IVgld v. Hopm 
kins, we entertain so much doubt whether there 
was any evidence at all to go to the jury, that 
we think there ought to be a new trial gene- 
rally, without the condition of the payment of 
costs. 

Rules absolute accordingly. 
CHANCERY CAUSE LISTS. 

Sr/dngy ([fter Afichaclmat Term, 1U46. 
ilorlr (STdancHlor. 

4PPEAI.S. 

Strickland Strickland \ 

Ditto Hoynton I aj^poal 

Ditto Strickland ) 

» Hoy ter appeal 

( ( !M asters &. War - ) 

< Attorney-Gen. j dens, &c. of the I appeal 
( ( City of ilristol. ) 

S. O. HInck Chaylor do. 

S. O. Johnson Reynolds fur. dirs.hv ord. 

Lord Wightwick appeal A min. 

I rail Hull np|)euL 

5. O. Stocken Hawson 4 cau.ses. do. 

6. O. WattS' Hyde aiiueal 

(Walford Adio' / , 

iAdie Walford J 

Morison Moriaon do. 

Ilavia Chanter do, 

^ Mactiiahon Hurchell do. 

} Ditto Ditto do. 

Attorney-Gen. i N««' 0 MtIe- 

^ ujion-tyae appeal 

Joynaon . Moseley do. 

Unin bridge Ihiddeley do. 

Do Beauvoir De beau voir . do. 

Finden Stephens do. 
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Virt^Cbancellor of IBnglanD. 

rLEAS, nU-MUKUKIlSi CAUSES, AND FURTHER OI- 
RECriONS. 

Hoatli i\ Chadwick, dem. 

ThRllusQii V. Lord liendleiham, dem. 

Tihhs V. llushbrook, plea. 

I’erry t>. SVacher, pt, hd, 

Siinjtson v. Molt, fur. dirs. and costs. 

Garrod tv Moor. 

Sinale llickford, 2 causes. 

Peacock Kcrnot. 

Morrison v. Watkins. 

Wrij^ht V. !Jurnewe!l, exons, and fur. dirs. 

Green way i’. Ijiichanan. 

Walton V. IMorritt. 

Dobson V. I^vle. fur. <lirs. & costs. 

Parker v. llawKes, exons. 

Gift'anl Withiiij^ton. 

Jlaniel n. Kill. 

Insole V. I’eiitliprstonhaugh, 

Lain? V. Durant, exons, and fur. dirs. 

Pocock V. Johnson. 

Cope 1 ’. Lt’wia. 

Atiorney-Gen. v. Trevidyan, 

Stert V. Cooke. 

Ilo(l;^ki!iS(.in r. Harrow, fur. dirs. and costa. 
Colbourn v. Colinjij. 

Mickson e. Sniiih, at defi-’s ie(]uest. 

Palmer v, Pattison fur. tlirs. and costs. 

IMinlere. Wraith, fur. tlirs. and cause, 
ileniminj^ v. Spiers, exons. 

Cliainher.s v. Waters, exons. 

SiniiVi r. Uobiuson. 

Fos'itu* 7'. Vernoft, fur, dirs. and costs. 

Vale V. Sherwood, 7 causes, ditto. 

Tlalfeuden r. Wood, exons. 

IJ ran SCO ml) 7.*. Jlransromb, fur. dirs. and costa, 

C Staiiiinors ;j. liallihy, ,j causes, fur. dira, 

( Ditto V. Battye, by ordor. 

Dorville v. Wollf, fur. dirs. and costs, 
liicliartls t). Patterson, fur, dirs. and costs. 
WOoditian i\ .Madpfen, fur. dirs. and costs, 

A ttoruey-Gun. r. Pearson, exons, and t'ur, dirs. 
Dawson V. ('happen, fur. dirs, and costs. 

Wait V. Morton ditto 

Moiitaj^iie V. Gator, fur. dirs. and cause. 

Groom v. Stinton, 4 cuusos. 

Corbett V. Liinhrick, fur. dirs. and costs. 

Jiaxler v, Abbott, fur. dirs, and costs. 

Dc Jjeauvoir Do Heauvoir, fur. dirs. and coats. 
Beale r. Warder, rehearinp:. 

Turner r, Kimcock, fur, dirs, and costs. 

Booth V. Lic^litfoot, fur. dirs. and costs. 

Ludlow' r. (!iuilleband, fur. dirs. and costs. 
Howell r. Saer. 

Attorney-Gen. r. East India Company. 

Rob«*rts r. Cardell, exons 

AVarw’ick r. Richardson, exons, and fur. dirs. 

Mori^au y. Kin^don, fur. dirs. and costs. 

Lewis y. Mintoa, fur. dirs. and costs. 

Wilson r. Williams. 

Kobotham e. Ampblett, exons. 

Ellison V. Clark. 

Bailift', &c. of Bridgnorth v. Collins, fur. dirs. 
and cost.s. 

Gaclies r. Warner, 2 causes. 

Bircli V. .Toy, fur. dirs. and costs. 

Day V, Slade. 

Lufkins v. Lufkins, fur. dirs. andco.sts. 
Nightingale v, Goulbourn, fur. dirs. & costa. 
Green r. Bailey. 

Atkins V. Hatton, fur. dirs. 

Straker 1 ). Wilson, 

White V. Briggs, exons. 3 sets, 'and fur. diis. 


Darner v. Portarlington, 2 causes. 

Groenhum v. Greeiiham, fur. dirs and costs. 
Burrow v. liardey, fur. dirs. and costs. 

Shtyrf, Cbolmondeley v. Choltnondeley, fur. dirs. 
and costs. 

Middleton v. Elliot, fur. dirs. & costs. 

Hyde V. Neate. exons, and fur. dirs. 

Millie V. Lee, fur. dirs. and costs. 

Bow'nassv. Abbott, exons. 

Langston v. Cozens, fur. dirs. and costs. 

Mapp t\ Ellcock ditto. 

Webb V. Enticknop ditto. 

Iltinmer v. Man '.nor ditto and cause. 

Mversv. Macdonald, 2 causes. 

Wilson V. Wilson, exons., 2 sets, 

Garratt y. Lancefield, fur, dirs. 

Amey c. Walker, 2 causes. 

Ashiirst V. Mill. 

Nicolas r. Nicolas. 

Kennett v. Tytherloigh 
Lovett V. Soames. 

Short t Jones v. Woods. 

Skinner v, Manser, 2 cau.ses. 

Woodward v. Smyth, 

Aitorney-Cjenerai v. Stone. 

*Sk«v 7). (Jiiy, fur. dirs. and costs. 

Wail V, Wall, fur. dirs. and costs. 

Sitiipsoii V. Earles, 2 causes. 

Wright I). Adams. 

Abram e. Ward. 

Elliott n. Lyne, 2 causes. 

Ewart r, ri)illi)>s, fur. dirs. and costs. 

Norton 71. Ifepworlh. 

Belcher v. Lockey, 2 causes. 

Shortf Higgins y. Ski])p. 

Kensit v. Cresey, 3 causes, 

Wastorby v, Fisher, fur. dirs. and costs. 
Costobadie ?j. (h>sLobadie, 2 causes 
Jackson v. Nottidgc. 

Wood fall V, Bagster, fur dirs, and costs, 

Odell V. Lockett, 

Wright i;. Lilley, 

Gervis ??. Gervis, fur. dirs, and costs. 

Fairfax v. Drought. 

Short, Muriay v. Stone, fur, dir*, and costs. 
Grant y. Mulcliinsou ditto. 

Thompson v. Day ditto. 

Hall r. HhII. 

Calvert V. Richards. 

Short, Davids v. Powell. 

Field V. Bentley. 

Murray v. Cock, 2 causes 
Short, Hunt y. Griftitb, 

Garbett v. Whitehead. 

Attorney-General v. Wilson, 

Short, Foster v, Handley. 


Ficc^crti.mcllor Drure. 

causes, further directions, and sxceftions. 
Collins V. Giles, plea. 
fW A S f^ihhs V. Waters. 

Ballard v. Bateman, pt. bd. 

Dec. 12, I'opsbam y. Buxton. 

Dec, 3, Dunston y. Paterson, fur. dirs. and costs. 
Sanford v. Sanford ditto. 

Newenbam v. Pemberton. 

Thomas r. Phillips. 

Pearce v. Pearce, exons, pt. bd. 

Dec, 7, Jefferson v. Miller. 

Dec, 9, Sheppard v, Harris. 

Fuller t\ Woods, fur. dirs. and costs. 



119 


Chancery Cause lAsU.^^Chancery Sit t iny s. 


Dec. 10, Leict^ster v, Newman. 

Kdington v. Hackliam, fur. dirs. aud ptn. 
Dec. Cook V, Gusiard 
Jb'ollutt V. Wesley, fur. dirs. and costs. 
'J'aylor v. Simpson ditto. 

Bislio)) V. Cnppei ditto. 

Dec. 17, Pilkiiigton v. Wilson. 

Dec. 17, Neale v. Woodbouse. 

Dec. ly, Morris v, I5iill. 

Dec, !2], Kd wards v, Champion, 2 causes, 
Dec. Mojchay v, Imlerwick, 

Shorty i hick v. Thick, fur. dirs. and costs. 
Dec. ‘^4, Petty v. Athorlc?y. 

Dec. lliiddeley v. Cnrwon. 

Dec. 2(>, Hammond v» liaker, 

Dec. Siniilj v, Wilkinson, S causes. 
Dec, 26, Dowsing v. Churchyard, 

Ci>u:trn]l v. Ilitimore, fur. dirs. aud costs. 
Jdvesov ?J. Leicester, ditto. 

Dec. 2 d, Hahershon r. Plurton. 

'J’leadwell v. Merry, fur, dirs. and costs. 
^Morgan v. Pritchard. 

Dec. 26, liatterlield v. Rayner. 


Virc-3rf)anffUor MUtgram. 

CAUSFS, Fl'IlTHUll IHIIKCTIOVS, AND EXCEPTIONS. 

Rrlsham v, Harrison, exons. 

To fix a (lay, Lowes v. Lowes, fur. dirs. and costs. 
J/(i. Tm.y Plowden v. Thorpe. 

O. Last India Company v. Coopers* Com- 
pany. 

Dst. 'Tin., Maxwell v. Kihhletliwaite, 2 causes. 
Dec. 7, Starkey v. Rlake. 

After Utl. Term, J'olson v. Dykes, 3 causes, 

V. Hansard, pt, hd. 

Lewis r. Thomas. 

Hell V. Alexander, 

Jhill Jh-itehard. 

Dobson r. Land. 

\\ inter V. W inter, fur. dirs. and costs. 


Kaby v. Ridehalgh. 

De Sola v. Mesnurd. 

Jones V. Coles. 

Bennett v. llumberstone. 

Tyler v. Morris, fur. dirs. and costs. 
Brown V. Brown ditto. 

Ingram v. 'J'horp. 

Sharp V. Taylor, fur, dirs. aud costs. 
Wilson V. Johnson. 

James v. Wynford. 

Thompson v. Findlay, fur. dirs. and costs. 
Stevens v. Pullin. , 

Say V. Creed, fur. dirs. and costs. 

Biitlin V. Masters ditto. 

Attorney- Gen. v, Floraiice, suj)pl. bill. 
Dowse V. Wilson. • 

Bennett v. Harry. 

Watson V, Crawley. 

Mellington v.Cook, fur. dirs. and costs. 
Do Mensies v. Desanges. 

V^eriion i'. Netheisole. 


Freanie v. Hailey, fur. dirs. and costs. 
Dawson r. Paver. 

J>ardin v. Binny, fur. dirs. and costs. 
Gregson v. Hootli ditto, 

f Salter r. Waller > 

^ Mat thews n. CluttonJ . 
Bohinson r. Purdaj^. 

]Manser v. Jenner. 

I’ipping r. Clark. 

Matthews w. Bowler. 

Sho)t, Howard v. Howard, 

Hick V. Flower. 

Spencer v. Church. 

Malcolm v. Scott. 


CHANCERY SITTINGS. 

After Afichiielmas Term, 1646. 

aorb <!rf).’tiircnor. 

AT MNCOLN's INN. 


tbmies r. Hammond, 2 causes. 

Shut tie worth r. Hcngough, 

(.’liHMipioii V. Hanks. 

AVorlev r. Franijilon, exons, and fur. dirs. 

Dawes i!. lietts. 

W ood v. Rowel iffe. 

AiienM-y-tientMal v. Lucas, exons. 

St I 111 on r. Taylor. 

ihnuh I, Reach, fur. dirs. aud costs. 

Henson v. H lack well ditto, 

t I\I(»ss u. Leigh I 
i IJil'o Wliitlcy, I®*®"*- 
Lake ?j. Stewart. 
iUiindell u. Mills. 

De<;n If. llickenbotbam. 

Merry v. Harchard, fur. dirs. and coats. 

Whitlow V. Dilworth, 2 causes. 

Routledgn v. Gibson. 

Bachelor (pauper) v. Middleton. 

\ Ihioker V. Clark } fur. dirs. and 
i Ditto V. Slagg 3 costs. 

Payne Cloles, 

{ Letts V. The London and Black wall Railway 
Company. 

The London and Blackwall Railway Company 
V. Letts. 

f^hase V. Morris, fur. dirs. and costs. 

C>ockett V. Crockett, ditto and petition. 
Stephenson v, Lveratt, fur. dirs. and costs. 

'i > ler V. Lee ditto. 

Pringle V. Smith. 

Justice V. Langster. 

Marsh V. Kingdom. 


Tuesday . Dec. 1 

Wednesday 
Thursday . 

Friday . . 

Saturday , 

Monday 


Wednesday 
'Pliursduy . 

Friday . . 

Saturday . 
Monday 

Tuesday . 
Wednesday 
Thursday . 

Friday . . 

Saturday , 
I Monday 
I Tuesday 


3 J’ho 1 st Seal — Appeal Mo- 
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ther Directions. 

. , 14 'File 3rd Seal— Motions.’ 

. . 1;> ) Pleas, Demurrers, Excep- 
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DIGEST, AND JOURNAL OF JURISPRUDENCE. 


SATURDAY, DECEMBER 12, 184G. 


Quod magisftd wo* 

Fcrtinet, ot netcire malum est, agitamua. 

rioRAT. 


CONSTRUCTION OF THE STAMP 
ACT. 

AD VALOREM DUTY ON DEEDS, HOW CAL- 
CULATED. 

The last Number published of the Re- 
ports of Cases argued and determined in 
the Court of Exchequer, contains an im- 
portant decision upon the construction of 
the Stamp Act,* 55 (ieo. 3, c, 184, es- 
tablishing the principle, that the stamp 
should be determined by ibe amount of 
the sum agreed to be secured, and not by 
any collateral stipulations which may be 
contained in the deed, and expressly over- 
ruling a case of Dickson v. Cass^^ decided 
some years ago by the Court of Queen’s 
Bench, and which is at variance with the 
principle now laid down. 

Ill the case first adverted to, the defend- 
ant, Rotheratn, executed a bond in the 
penalty of 2,000/, conditioned for the pay- 
ment to the Chesterfield and North Derby- 
shire Banking Company, of all such sums 
of money, not exceeding in the whole 
1,000/., which from time to time should be 
and remain due from him to the banking 
company on the balance of bis account 
current, together with such interest and 
commission as should be due to the said 
company, and customary and incidental 
charges for stamps, &c. Tlie banking 
company having brought an action on the 
bond, the defendant pleaded non est factum ^ 
and upon the production of the bond at 
the trial, it appeared that it bore a stamp 


■ 15 Mees, & W, part l,p. 39. Frith v. 
Botheram. 

^ 1 B. & Adol. 343. 

VoL. xxxiii. No. 979. 


of 6/., being the ad valorem duty on 
1,000/. The question was, whether the 
stamp was sufficient, or whether the bond 
should not have been stamped with a 25/. 
stamp, by reason of the stipulation for 
payment of “interest and commission 
and of “all customary and incidental 
charges.” The point was reserved at the 
trial, and afterwards became the subject of 
an application to the court in banco. 

The words of the Stamp Act, upon 
which the point arose, are as follow 
“ Bond, &c., given as a security for the 
repayment of any sum or sums of money to 
be hereafter lent, advanced, or paid, or 
which may become due upon an account, 
current, together w ith any sum already 
advanced or due, or without, as the case 
may be : — Where the total amount of the 
money secured, or to be ultimately recover- 
able thereupon, shall be uncertain and with- 
out any limit, 25/, ; and where the money 
secured, or to he ultimately recoverable 
thereupon, shall be limited to a certain 
sum, the same duty as on a bond for such 
limited sum.” It was contended that in 
the case under consideration, the money 
secured and ultimately recoverable by the 
bond, was not only the principal sum of 
1,000/. but such further sum as may be- 
come due for interest or commission, or for 
incidental charges, the amount of which 
were necessarily uncertain and without any 
limit. It was admitted to be settled law, 
that the proper amount of stamp duty on 
a bond depends, not upon the penal sum 
named in the bond, but upon the nature 
of the condition, or in other words, u|)on 
the amount secured by and recoverab e 

« Sched. part 1, tit. “ Bond,” clause 2. 

G 
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Construction of the Stamp Act, 


upon the bond, which in this instance, it 
was argued, was unlimited. Dickson v. 
Cass w^as cited as expressly in ])oint, for 
in that case, as in this, tliere was a bond in 
a penalty of 2,000/., and after reciting that 
A. and 1$, had* opened' an acemmt with t^e 
obligees, who were bankers, and that the 
latter had agreed to discount bills and pay 
in advance for A, and B,, any sum not ex- 
ceeding 1 ,000/., the condition was, that A. B. 
and C, should satisfy and pay the bankers 
all such sums ns they should advance on 
account of the accepting or paying any 
bills, &c. ; together with such lawful 
charges and allowances for advancing and 
paying such bills as were usually charged 
by bankers in such cases, and interest ; 
and it was held, tliat this being a bond to 
secure not only a sum of 1,000/., but a 
further sum for the bankers charges for 
commission, &c., required a 2.5/. stamp. 

The court admitted that the case of 
Dickson V. Cass was an authority for the 
proposition now contended for on behalf of 
the defendant, but that case could not be 
sustained, and was already virtually, 
though not expressly, overruled ; and ’ 
Parke^ B., observed, that although he liad; 
concurred in the judgment n\ Dickson 
Cass, he s])eedily repented ol‘ having done, 
80, and was now satished the Judgment in 
that case was erroneous. The tax was re- 
gulated by the amount of the money secured 
by the bond, and not by the amount of the 
penalty. I'he bond in the present case 
was given to secure the sum lent, ad- 
vanced, paid, or due on an account cur- 
rent which was limited to 1,000/., and the 
bond bore a stamp more than suHicient for 
that amount. It was argued, that this bond 
became liable to the higher duty, because 
it not only secured money, lent, advanced, 
paid, or due on the balance of an account 
current, but also interest and commission. 
This court bad already held,'’ that interest 
is not money lent, advanced, or paid, with- 
in the meaning of this part of llie Stamp 
Act, and consequently that where a bond 
is given to secure a sum of money with 
interest, the stamp is regulated solely by 
the amount of the principal sum. The 
question therefore remained, wliether this 
right to charge commission made any dif- 
ference? But commission did not fall 
under any of the heads under which tlie j 
schedule imposes a fixed duty. It is not 
money lent, advanced, paid, or due on ac- 

linrker v. Smrtrk, 7 Mccs. & W, 5p0. 


count currrent, it is a remuneration for 
work and labour, and there is no clause iii 
the act imposing an additional stamp on a 
bond given to secure such remuneration. 
After a masterly review of all the de- 
cisions^ subsequent to that of Dickson v. 
Cass, the learned baron expressed his ap- 
proval of the principle embodied in the 
judgment of the Court of Queen's Bench 
in Doe dem, Mercerori v. Brayg,^ in which 
Lord Denman, delivering the judgment of 
the court, after taking time, to consider, 
said : — “ The objection here was, that the 
mortgage deed was stamped only to the 
extent of the sum advanced, and did not 
cover the amount of taxes and rates which 
might he charged on the premises, and 
which the mortgagor covenanted to pay, 
and until payment of which the proviso lor 
redemption was not to operate. This 
I amount is truly said to be uncertain, and 
without a limit ; and hence the 25/. stamp 
is argued to be necessary, instead of the 
ad valorem stamp. The answer is, that to 
the amount of those taxes and rates the 
mortgagee is at all events entitled ; that he 
required no stipulation in respect of them ; 
and that the sttimp is regulated by the 
amount advanced, or agreed to be ad- 
vanced,” I’he principle of construction 
adopted by the court was pithily expressed 
Iby Alder son, B., who said, “ I’he total 
! amount of money secured in the statute 
1 means the amount secured as money* 

I Here the amount of money secured is ex- 
pressly limited by the bond, Tlie obligee 
may, no doubt, also recover interest and 
commission ; but they are not meiitioned 
in the statute ; the amount which is to 
regulate the stamp excludes them, and un- 
less they w'ere clearly included, the sub- 
ject ought not to be taxed in respect of 
them.” And Platt, B., whilst expressing 
bis concurrence in the interpretation put 
upon the statute by the other members of 
the court, remarked, that the descriptive 
words of the act are, “Bond given for the 
repayment of money,” which could not ap- 
ply to commission or interest, but to the 
principal sum ijitended to be secured, and 
which alone is to be repaid. 

Upon these considerations, the stamp 
was held to be sufficient, and the decision, 


Viz,, Dne d, Sciuton v. Snaith, 8 Bing. 
14G ; 1 M. & Sc. 230 ; Doe d. Jurvum v. Lati^ 
der, 3 Bing. N. C., ii2 ; 3 Sc. 407 ; and Pud- 
don V. Burt left, 2 Ad. & E. ii. 4 ; N. & M. 1, 

^ S Ad. & Ei. (320 ; 3 N. & V. (344. 
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as well as tlie reasons for it, appear to be 
satisfactory and well calculated to put an 
end to the doubts which prevailed on this 
subject. 


LAW OF COSTS. 

APPLICATION TO TAX AN ATTORNEY’S BILL 
BY A PARTY OUTLAWED. 

It appears from a case decided in the 
Court of Queen s Bench, and very recently 
reported/ that the rule of law, that an 
outlaw cannot appear in court for any 
other purpose but to reverse his outlawry,** 
altliough it has been modified in modern 
practice so as to admit of the outlaw being 
heard in matters purely defensive, where 
he is only protecting himself from claims 
made by others,* is still in force when a 
party outlawed, for his own benefit, desires 
that an attorney’s bill of costs should be 
taxed. 

This point was decided upon a rule, ob- 
tained at the instan(;e of the Hon. Robert 
Fulke Greville, calling upon Mr. James 
Mander, an attorney, to show cause why | 
two bills of costs, delivered by him under 
a judge’s order, should not be taxed. It 
appeared that Mr. Greville w^as adminis- 
trator, with the w ill annexed, to his mother, 
the late Countess of Mansfieh*, who be- 
queathed to him her })ersonal estate sub- 
ject to the payment of debts, &c. One of 
the bills delivered was headed : — “ Dr. the 
Countess of Mansfield and the Hon. R. F. 
Greville in account with J. Mander,” and 
claimed a balance due to the latter of 
30SU/.” Tlie second bill was headed; — 

The Countess of Mansfield in account 
with J. Mander.” and stated a balance of 
248/. The application was resisted on the 
ground that Mr. Greville had been out- 
lawed in January, 1843 ; that the outlawry 
was not reversed ; and that he was now 
living out of the jurisdiction. On the 
other hand it was suggested, that injustice 
would be done to the creditors of the de- 
ceased countess’s estate, if the court did 
not order the joint account to be taxed ; 
and that the disability of an outlaw to take 
legal proceedings attached only when he 
proceeded ii» bis own right.'* 

III the matter of Mmuhry Cent., one &c, 
f> Q. !?. s(ir. 

Ahlridyr v. BnUci'y 2 Mce. & W. 412. 

V. 1 Dowl. N. S. 227 ; and Dims v. 

Trcna„/.(^fK 2 Dd'.vI. iS: ].. 7 i;i. 

0 iVi:.;. Ahg. tit. Outlawry (D.). 3. 


The court thought the case fell within 
the general rule, that a party outlaw'ed can 
only apply to set aside the outlawry. If 
an action were brought against him, the 
ca«e would be different. And PattesoHy J., 
in the course of the argument, observed 
upon the practical distinction created by 
the late act. ** Under stat. 2 Geo. 2, c. 
23, s. 27,” said the learned judge, “ taxa- 
tion was ordered on the undertaking of the 
party chargeable to pay what should ap- 
pear due : under stat. 6 & 7 Viet. c. 73, s. 
37, there is no sudi undertaking, but the 
taxation takes effect by a judgment.”* 
And he adds, “ how would that operate 
in the case of an outlaw ?” The rule was 
discharged. 


NOTES ON EQUITY. 

solicitor’s railway agreement. — 
trustee. — future costs. 

Very extraordinary contracts have been 
entered into by the promoters of Railway 
Companies for securing Provisional Com- 
mittees from the preliminary expenses, 
and it is not without concern that we find 
some of these arrangements imprudently 
made by solicitors. In a case decided in 
January last, and just reported by Mr. 
Hare,** it appears that the solicitor re- 
ceived but an ill return for the labour, ex- 
pense and responsibility be incurred. He 
engaged to pay all expenses incidental to 
the project up to the time of the payment 
of the de{)osit$ upon shares, such deposits 
being held liable as a fund for repayment. 
The engagement was made on the implied 
faith of his being continued in bis office of 
solicitor to the company. But be was re- 
moved, and the legal objections wdiicb we 
shall presently state, were, we think, un- 
graciously raised to his demand. In sub- 
stance, the facts were as follow ; — . 

The jdaintiff was the 'projector and former 
solicitor of a joint-stock coin})any, formed for 
making “The Southampton, Manchester, and 
Oxford ,1 unction Railway.” The project was 
brought forward with great labour and ex- 
pense, and was laid before a public meeting, 
which approved of the undertaking, and at 
wliich the members of the provisional commit- 
tee were appointed, and consented to act. It 
was suggested to the })laintiff, by the cliairmaii, 
that it was usual for the projector, solicitor, and 

* See ttw/e, p. 7(), as to the practice of enforc- 
ing payment by attachnient 

Parsons v. Bpooncr^ 5 Hare, 102. 

O 2 
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other officers of similar schemeft> to take upon 
themselves the sole risk and responsibility of 
the undertaking, and to indemnify tlie pro- 
visional committees ; and the draft of an agree- 
ment to that effect was handed to the plaintiff, 
who, relying on the good faith of the provi- 
sional committee, andthat he would be continued 
solicitor to the undertaking, and be paid his 
costs and disburseinents as soon as a sufficient 
amount of deposits should be obtained, acceded 
to the proposition ; and the following memo- 


Notes on Equity, 

to this bill. We pass over one of the 
points as immaterial to our present pur- 
pose, and shall extract so much of the 
Vice-Chancellor’s judgment as relates to 
the liability of tlie provisional committee 
in their character as trustees^ and the legal 
objection to the arrangement as a security 
ior future costs. 

It was said tliat the agreement was al- 
together illegal, that the provisional com- 


r^um was signed hy the chairman on behalf w ere to be viewed as frwi/cw tor the 


company ; and that, being so, they did an 
illegal act when they contracted, that they 


of all present : — •* Memorandum : The solicitor 
and other officers, as they may be appointed, 

hereby pledge themselves to pay all preliminary . - . . , . , 1 1 * i 

expenses, and hereby give,a general indemnity the provisional committee slioulu not be 
to the provisional committee, collectively and j personally liable to the solicitor, but that 
individually, against all costs and charges ”of ' the solicitor should be paid out of the 
any sort that may be incurred in prosecuting or | fund, 
promoting this scheme, up to the payment of j 

the deposits, to which fund alone they look for! Tlic Vice-Chancellor said, "The argument 
repayment of such expenses and disburse- is, that a trustee has no right to make that 
ments, and for professional remuneration, the species of contract ; because it deprived, or 
committee agreeing to repay such costs, ex- ! tended to deprive, the cesfuis que trust of the 
penses, and disbursements, and the reasonable ! benefit of that security which they would have 
and proper costs of the said officers out of the . from the diligence of the trustee himself, if he 
said dei)osits.” On the other hand, the fol- were acting upon his own resi)onsibility. I 
lowing printed circular or form of agreement cannot accede to the correctness of that argu- 
was signed by the plaintiff, and sent to each . ment. Primd facie, the trustee has a right to 
member of the committee: — "Southampton, be indemnified hy his ceWwiV que trust beforo 


Manchester, and Oxford Junction Railway. 

1, the undersigned, being the solicitor to the 
above project, do hereby declare and agree, 
that 1 do not hold any patron or member of the : illegality had been argued, namely, that it 


he incurs any liability.’ 

On the other ground upon which the 


provisional or managing committee thereof in 


was a contract by a solicitor with his 


- fit ‘iiA M 1.1 i« uj ti v? ii.ii .i 

any way liable or responsible to me for the re- 1 i- . ^ i 

payment of any monies I may have expended, i “ secun y Jor costs, avyd that a 
or shall expend, in the projecting, promoting, | solicitor was not allow^ed to contract for a 
or prosecuting this object, or for the payment ! security for his costs, whether proicssionat 
of any charges for professional or other ser- j or out of pocket, before those expenses 
^C8 rendered hy me in relation thereto, or in , have been incurred, 
any way connected therewith ; and 1 declare [ 

and agree, that 1 look to the deposits or joint-} His Honour said, "If, however, the client, 

being a trustee, w’cre to agree with a solicitor 
that he should not make a demand upon him 
personally, hut that, when the funds should 
come to hand, he should be paid out of those 
funds, such claim as he might have a right to 
make against them,— such a contract may be 
very different from the common one to which 
the rule apjilies. On this point, 1 do not, how- 
ever, think it is necessary to say more than 
that the jiresent case docs not fall within the 
general rule which has been referred to ; for, 
looking at the two documents, — the one signed 
by the chairman on behalf of the company, 
and the other signed by the plaintiff, and cir-. 
ciliated at the recpiest of the chairman, and ac- 
quiesced in by the company, — I think, upon a 
fair construction of these two instruments, and 
the facts stated in the bill, that, prior to the ap- 
pointment of the provisional committee, suTiin 
exposes were incurred by the plaintiff in pro- 
moting the scheme, to the payment of which 
he might be entitled. There can be nothinir 


stock of the said company alone as the fund 
and means of repayment of such disburse- 
ments and payment of professional and other 
services. And 1 undertake to pay and dis- 
charge all expenses incidental to the said pro- 
ject, and the prosecuting thereof, and the for- 
mation of the company, up to the time of pay- 
ment of deposits upon shares sufficient in 
amount to repay, satisfy, and discharge all pay- 
ments, disbursements, and liabilities made or 
incurred in respect to the matters aforesaid, 
or any of them, up to that time, the said de- 
posits or joint fund being held liable for such 
purpose by the directors or trustees of the 
company,” 

Notwithstanding this arrangement, the 
provisional directors discharged the plain- 
tiff as their solicitor, and refused to pay a 
demand, which (compared with others) 
seems of very reasonable amount, viz. 897/. 
The plaintiff filed his bill to obtain pay 


ing to 50,Qr0/. tEo dofendanU demurred been §>"arZ“of tS 
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adopted by the provisional committee on the 
27 th of August; and, if so, there will be suffi- 
cient to entitle the plaintiff upon the bill to 
some relief, whether lie be or be not entitled to 
all he asks/^ 

NOTICES OF NEW BOOKS. 

T/ie Act for the Enclosure of Commons in 
Entfland pnd Wales : with a Treatise 
on the Law of Mights of Commons^ in 
reference to this Act; and Forms as 
settled by the Commissio^iers, 

By Gkorgk Wingrovk Cooke, Esq., 
of the Middle Temple, Barrister-at-Law. 
London : Owen llicliards. 1846. Pp. 
331. 

This volume is a convenient manual for 
those who are engaged in carrying the pro- 
visions of the late act into effect for the 
inclosure of commons. It treats 

1st. Of rights of common, and the several 
kinds of commons generally ; 2. Of the several 
kinds of commons. 

2nd. Of common of pasture 1. Appendant; 
2. Appurtenant ; 3 . In gross ; 4 . Fur cause 
de vicinage. 

•rd. Of commons other than common of 
pasture : estovers, turbary, common in the 
soil, piscary. 

4th. Of Wastes : 1. Common lands, the ma- 
norial waste, woodlands, stinted pastures, 
forests ; 2. Commonable lands, lammas lands, 
shack. 

5th. Of the creation, alienation, and extin- 
guishment of rights of common. 

6th. Of the rights of lords of the soil and of 
commoners: 1, Rights of the lord to approve 
— i-to common — to mines ; 2. Rights of the 
commoner dependent upon custom or pre- 
scription. Wnat customs are good. 

7th. Of enclosure: I. By the lord ; 2, By 
agreement between the lord and the com- 
moners; 3 . By act of parliament; 4 . By en- 
croachments. 

8th. Of the evidence in claims of rights of 
common. 

Then follows the act 8 & 9 Viet. c. 118; 
and the Appendix contains the 2 & 3 W. 
4, c. 71 ; with forms of application for en- 
closure, exchange, and division ; notices ; 
claims, &c. 

Tlie editor with becoming humility ob- 
serves that — 

" The introductory treatise is necessarily but 
meagre, when compared with the extent and 
importance of the branch of law of which it 
treats ; and it was thought advisable to insert 
in it many rudimental matters which would 
have been omitted had it been addressed solely 
to the profession. It is hoped, however, that 
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it will be found a summary of the law suffi ' 
cient for the ordinary necessities of parties en- 
closing under this act. 

"All the forms which have hitherto been 
issued by the enclosure commissioners will be 
found in the Appendix, and the editor has been 
at some pains to collect from parties who have 
commenced enclosures under the new act such 
opinions of the commissioners upon the inter- 
pretation of the several clauses as have hither- 
to been intimated to \ho8e who have applied 
to them.” 

By way of example of the author's 
method of treating liis subject, wc shall ex- 
tract the following from his first chapter, 
but must omit the notes from Paley’s 
Moral Philosophy and the 13th chapter of 
Genesis : — 

'‘Several of the writers upon the Law of 
Common Rights have exercised much industry 
in attempting to trace the origin of their sub- 
ject ; and some think they find it in the 
Agrarian Law of the Roman republic, and in 
tlic Licinian and other laws which were enacted 
to regulate the right so given. In truth, how- 
ever, the right of common is indebted for its 
origin to no municipal law. It has always 
been co-existent with the disproportion of land 
to population ; it grows restricted as that dis- 
proportion decreases ; and it must everywhere 
disappear when the disproportion ceases. We 
might expect to find contests as to rights of 
common first occurring in a country where 
herbage was scanty ; and accordingly we dis- 
cern the first rude natural contest upon the 
subject of surcharging common lands in the 
disputes which arose between the herdsmen of 
Abraham and Lot. 

“ In our own country we have neither record 
nor tradition anterior to the existence of a pro- 
perty in land. Without entering upon the 
question of the origin of feuds and of manors, 
we may sufficiently understand, that since the 
time when the history of this island begins, a 
title has never been wanting in some person to 
every rood of land in Britain. There was 
everywhere some lord of the district; whose 
wealth was in proportion to the number of his 
retainers rather than to the extent of his lands. 
So long as the population was scanty, land was 
too abundant to he cultivated for pasture ; 
after as iinich as the population could till had 
been parcelled out, with a reservation of 
services, there was still a large remaining 
waste, upon which the cattle used in tillage 
might pasture. 'Phe waste was the lord’s, but 
its extent was beyond his power of occupation, 
and the tenants of his arable lands used it until 
he chose to reclaim it. Among a people whose 
passion for independence entered into all their 
institutions, that wdiich was originally a **1^11* 
as against strangers soon grew into a right 
even against the lord himself. The protectmn 
and limitation of this right were pr<»bably 
among the earliest of the provisions of that 
traditionary code which we call our common 
law. 
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However this may be, it is certain that 
rights of common were known to our oldest 
text writers nearly as they are known to us at 
this day. Bracton, one of the earliest and 
most venerated of these, wrote upon this sub- 
ject in the 13th century. He has a chapter on 
rights of common, W'hich would not be out of 
place in a modern treatise ; and even Bracton 
is compelled to cite anterior writers, and ex- 
presses himself frequently in terms drawn from 
the civilians. 

" A right of common Jias been defined to be 
a right which one or more persons may have 
to take or use some ]iorti<)n of that which 
another person’s soil naturally produces 

“ Rights of common are either appendant, 
appurtenant, in gross, or pur cause dc vicinage. 

** 1. Right of common appendant is a right 
customarily annexed to the possession of arable 
land, by which the owner thereof is entitled to 
the use of the manorial waste for such purposes 
as are necessary to the maintenance of his hus- 
bandry. 

“ 2. Right of common appurtenant is a 
right depending upon a grant or upon a pre- ! 
scription, which supposes a grant annexing to; 
particular lands a right of user of a j)articular ! 
waste. ‘ 

3. Right of common in gro.ss is a right de- 
pending upon a grant or prescription, entitling 
the possessor to some user of a particular 
waste, without reference to any tenure of land. 

“ 4. Right of common pur cause de vicinage 
is the right which the eonunoners of adjoining 
wastes have of sufTering their cattle to stray 
over each other's boundary. 

“In these definitions it must be understood, 
that the word waste is intended to include all 
lands which are the subject of a right of 
common.’' 


THE LEGAL ALMANAC, REMEM- 
BRANCER AND DIARY, FOR 1847. | 

The new edition of this work, w'hich we 
consider to be peculiarly well adapted for the 
profession, has just been published for the 
ensuing year. It comprises a (’alcndar, in 
which,— -besides the usual information of the 
terms, returns, sittings, and sessions, — the times 
are stated of legal proceedings, and the steps to 
be taken under the several statutes relating to I 
juries, vestries, municipal corporations, high- 
ways, &c. 

The list of the judges and ofiTicers of the su- 
perior and other courts, contains the several 
changes and promotions down to the time of 
publication, via. : — 

In Chanc.ery, the Queen’s Bench, Common 
Pleas, Exchequer, the Judicial Committee of 
the Privy Council, Admiralty, Ecclesiastical, 
•Bankruptcy, (’entral Criminal, and Insolvent 
Debtors Courts.* 


Accompanying the list of officers connected 
with the several courts, the times of attendance 
as last altered are stated, and the holidays kept 
at each : — 

Law offices and times of attendance : 

Chancery Offices, Queen’s Bench, Common 
Pleas, Exchequer, Admiralty ard Ecclesiasti- 
cal, Local (k)urts. Patent Office, Record Office, 
Registrars of Deeds, Commissioners for taking 
Affidavits. 

Holidays : 

Chancery Offices. 

Common Law Offices. 

I The work also comprises the times of hold- 
|ing tlje Quarter vSessions, with lists of the Po- 
4icc Magistrates and Commissioners, and the 
i Magistrates and Law Officers of the City of 
iLoiulon; also the Colonial Judges and Law 
j Officers. 

I Under the head of the Bar i.s coinpriHcd the 
1 Queen’s ('ounsel and Serjeants, according to 
their rank or order of precedence, with the 
names of the Barristers railed in 184.'> — 1846 ; 
and the Regulations of the Inns of C’oiirt for 
the Admission of Students, and Calling to the 
Bar. 

To which are added the following lists • 

'Fithe (.'oiniuissioners ; Copyhold (\nnmis- 
sioners ; Recorders; Town Clerks; (clerks of 
the Peace ; Clerks to the Magistrates. 

The regulations at tlie Office of Registrar of 
Attorneys and Solicitors are stated, and a list 
given of tlie Examiners of Articled Clerks. The 
list of Provincial Law Societies is corrected to 
the ])resent time, with the objects of the Incorpo- 
rated Law Society and the United Law C’lerks* 
Society. The list of Perpetual Commissioners 
under the Fines and Recoveries Act has been 
I corrected from the London Gazette and from 
other sources, collected ' uring the year. 

Amongst the additions made since last year 
is a list of “ Lawyers in Parliament,” which 
will, no doubt, be found useful in the ensuing 
session, when new or old measures of Law Re- 
form are under consideration. These “ Ho- 
nourable Members ” should be called upon to 
protect the public and the profession from 
future mischiefs. 

may concern, to the list of Government Solici- 
tors, many of whom are Members of the Bar,— 
contrary, wc are persuaded, to the true interests 
of both branches of the profession. 

A list of Parliamentary Agents who are «o- 
licitors, is also given. None but solicitors 
should be allowed to act in the legal business 
before parliament. 

In the present edition will also be found an 
Index to the General Acts relating to the Law, 
1846. 
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A List of ad valorem and other Stamps- 

A Table of Distribution of Intestate’s Estate. 

A Table of the Expectation of Life- 

A List of Insurance Offices and Kates of In- 
surance. 

A List of London Bankers; the Transfer 
and Dividend Days. 

A Regal Table. 

And a Diary for 184/, with times of Legal 
Proceedings under the various Statutes and 
Rules of (vourt. Half a jjage is allowed for the 
Memorandum of each day throughout the year, 
and where required, an interleaved copy may 
be j)rocured. 


PRACTICE OF THE JUDGES AT 
CHAMBERS. 

A SERIES of Short Tracts on Practical 
Subjects, has reccmtly been commenced 
by Mr. Moseley.* The subjects selected 
are sucli as he deems not of sufficient ex- 
tent to constitute a volume, yet of such 
importance as to claim a consideration 
sometimes more full than they have re- 
ceived in works which, from tlie wide 
field they embrace, have been treated only 
incidentally. Each little work is designed 
to be complete in itself*, and Mr. Moseley 
has made a judicious choice, in commenc- 
ing tlte series, with the practice at tlie 
Judges* Chambers. He treats first of tlie 
power of judges; nextofthe summons, when 
granted, liovv served, and its effect on the 
pending proceedings ; its attendance, &c. 
Then of orders, liow enforced, and herein 
of costs, d:c. And lastly, of appeals from 
the judges' decisions ; affidavits, &c. 

POWER OF JUDGES AT CHAMBERS. 

The cases and other aiitlioriffes regard- 
ing tile judges* power, are carefully col- 
lected as follow : — 

*'The Iiistory of tlio authority of the judges 
at chambers is sornewJi- 1 oosciirc and uncer- 
tain. {Vide per Wilmoth C. J., in Rvx v. Ahnon, 
Wilmot’s Notes, 264.) It is said to have been 
exercised time out of mind, and to have arisen 
from the overflow of business to the court, (per 
Yates, J., in Rex v. Wilkes, 4 Burr. 2r)7l,) so 
to be a constant and immemorial usage, sancti- 
fied and recognised by the Courts of Westmin- 
ster Hall, and in many instances by the legis- 
lature ; and now become as much a part of the 
law of the land as any other course of practice, 
which custom has introduced and established. 
(Per Wilmot, C. J., in Rex v. Alman, Wilraot’s 
Notes, 2G4.) So it is said to be matter of tra- 
dition, to be learnt cif the officers of the court. 


* Law Tracts, byj. Moseley, Esq., Barrister- 
at- Law. No. I. Summonses and Orders. 
Stevens & Norton, 1840. Pp. 48. 


(Per Lord Mansfield, 4 Burr, 2560.) But how^ 
ever antient the power of a judge at chamheri 
may have been, the extensive practice to which 
it is now applied is of comparatively recent 
date. Thus it is said by Wilmot, C. J ., (in Rex 
V. Alrnon, Wilmot’s Notes, 204,) that after care- 
ful search by himself and Mr. Dunning, no 
account of the practice of summonses had been 
found, and the case of the mayor of Maidstone, 
(Popham, ISO,) was the carlioi t in which men- , 
tion was made of them, and that, though refer- 
ence to them is made by J.ord Coke, these ap- 
pear to have been rather like highly ii regular 
instances than an established lawful practice. 

( Vide per Wilmot, J in W'ilinol’a Notes, 204.) 
And It would appear that siiininonses and 
orders did not form any important part of the 
jiractice of the courts till the time to which 
Barnes’ Notes in (J. P. refer, for, except the 
case above referred to, there appears to be no 
mention of summonses or orders in any of the 
reports anterior to these. And indeed, on re- 
ference to Vin. Abr. (title, Venue. — Change of,) 
it will be seen that u}) to the time to which 
those reports e.xteml, the venue was changed 
])y motion to the court, and after that time by 
application to tlie judge at chambers. So it 
appears that amendments of pleadings were 
formerly made by motion to the court, as late 
as the time of King William and Queen Anne* 
(Vide 10 Mod. 88 — Salk. 47.) And there is 
no doubt that, till I 'cenlly, whenever the court 
were sitting on in term time, the proper course 
was to apply to a court and not to a judge. 

But at whatever time the practice of judges 
at chambers may have come into use, it is 
pretty clear for what object it was introduced, 
viz. : ‘ for the ease and convenience of the 
suitors of the court — to accommodate them at 
a much easier expense, and with less trouble 
in a great variety of rases, especially in vaca- 
tion time, wdieii there was a great multiplicity 
of business ; and the saving of the time of the 
court in adjusting trifling matters, which might 
be so much better emploved in momentous 
ones, w'as no inconsiderable motive in esta- 
blishing it,' (Per Wilmot, J., in Rexv, Almon, 
Wilmot's Notes, 204.) And in adopting this 
easy and expeditious mode of regulating the 
proceedings in actions, the courts only exer- 
cised their ordinary powers. For all judges 
have, by common law, authority to alter and 
modify the proceedings of their courts, a power 
so frequently used by them by means of rules 
and orders, &c. And this in pursuance of that 
general authority which they have by implica- 
tion of law, of doing all things necessary for 
carrying out the jurisdiction which tliey hold, 
as of appointing necessary officers, (Metcalf v. 
Worsely, 1 Roll. Abr. 626,) — of issuing pro- 
cess, (2 Roll Abr, 277,) — of granting impar- 
lances, (1 Salk. 408,)— even where no such 
IMiwer on the creation of the court is granted 
to them. And this probably in pursuance of 
the civil law maxim. Cut jurisdietio data est, 
ea quoque concesse esse videntur sine quibus . 
jurisdietio explicari non potuit, D, 2, 1, 2. 

And it is to this power, probably, to which 
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Baron Bayley refers, when he says, Uhat since 
the I/niformity Process Act, a jud^^e at chain, 
bers 18 in a very different situation to what he 
was before that act ; a pfreat deal of new busi- 
ness is now thrown upon him, and, though the 
act does not certainly give power to a single 
judge in express terms, it seems implicitly 
given him in some cases, as where the decla- 
ration is delivered in vacation and is irregular, 
cannot an application be made to a judge to 
«et aside the declaration with costs V (Hughes 

v.Bro»rf,2 Dowl. 132.) . 

As to the light in which a judge, sitting at 
chambers, is to he considered, and vdiether he 
represents, or rather constitutes, a whole court, 
or IS to be considered rather as an officer ap- 
pointed ?)y the court to decide upon incidental 
questions which may arise in the course of an 
wtion, appears to be a point of difficulty. In ! 
iteit Y, Almon (WiJmot’s Notes, 2C5, 2()().) the 
court clearly seemed to held, and indeed acted 
^pon the first position, viz., that a judge at I 
chambers exercised the full authority of the 1 
court, and fully represented it the same as if 
the court itself were there, and the same as he 
would at the side bar. So it was said by Tin 
4331, C. J.^ that ‘ Hie authority of a judge sit* 
ting in chambers to make orders, when con- 
■sidcred on princijile, is the authority of the 
court itself, for no order which is maao can be 
enforced by attachment until it has been first 
made a rule of court ; and a party who dis- 
putes the jiropriety of the order has the oppor- 
tnnity, m the present instance, to question its 
validity by ajiplication to the court. On any 
other principle it is difficult to account for the 
validity of many acts done by a single judge at 
chambers, such as setting aside irregular judg- 
ments, signed in vacation, which judgments 

to be considered on principle the acts of 
the whole court, discharging persons under 
writs of e.\c( ution improperly taken out, and 
Tindal, C. J., in 9 Bingh, 104, 

2 M. & Sc. 11 9-) It does not, however, clearly 
appear in this last decision to have been held 
that the court itself is to he supposed as ac- 
tually sitting at chambers, for the judge’s 
authority may be ‘ the authority of the court 
Itself, and his judgments considered as the acts 
of the court/ as done tlirough him as the de- 
puty of the court, without supposing the court 
actually present, the same as many other acts 
clone by the oflieps of the coi:rt, as the mas- 
ters, protlionotaries, &c., are considered sub- 
stantially as the acts of the court. The words 
however, would appear, jierhaps, on the whole! 

M confirming the principle laid down in Hex v. 
Atmon, and as such are liable to some objec- 
tions. For if tbe court must "adopt' the de 
ciSion <)f the judge at chambers, by making it 
a rule of court before they can act ujion it, as 
by issuing an attachment for disobedience to it 
It HTOuld appear tliat it was not originally the 
JWt of the court. Again, if any one judge can 
thus corupletely represent the whole court, the 
court may be sitting in five different places at 
once. So if the decision of a judge at cham- 


bers is the decision of the whole court, an ap- 
peal from his decision must he to a court of 
error. And lastly, as already has been observed, 
that originally a judge at chambers only had 
authority to act out of term time, when the 
court had no power to sit at all, much less by 
a judge at chambers, so that if his power were 
only that of the court it could never have ex- 
isted. The two first of these objections were 
adverted to in Jtex v. Almon, (Wilmoth Notts, 
204, 265,) Imt scarcely appear to have been 
satisfactorily answered. 

Besides this authority of a judge at cham- 
bers by common law, they have an extensive 
authority cast upon them by various statutes, 
to act in certain matters not of sufficient im- 
portance to require the judgment of the whole 
court, or of a nature requiring a sjieedy and 

1 summary decision. And whenever such power 
! is conferred by statute, or otherwise, the judge 
will have just precisely so much original power 
as is contained within the words of the statute 
and no more, for all delegations of judicial 
power are construed strictly. And, therefore, 
if he exceed his authority in any degree, 
or do not act up to it in a manner pointed 
out, or in any way deviate from the au- 
thority as given, his acts will be void. But 
when once the extent of the original power 
granted is ascertained, every thing necessary 
lor carrying out that power will he implied. 
And, therefore, where an authority is given to 
a judge at chambers to hear and determine cer- 
tain matters, he will have power of summon- 
ing the parties, &c., and doing all things ne- 
cessary for carrying out the powers granted. 
(Vide Metcalf Y, Worseley, 1 Holl. Abr. 526. — 

2 Roll. Abr. 277. — 1 Salk, 408.) But probably 
only such powers as judges at chambers usually 
have in like matters. 

‘"As above remarked, the authority of a 
judge at chambers, whether it accrue to him by 
custom of the court, by statute, or rule of 
court in pursuance of such statute, must be 
pursued strictly; and to do this, since the 
power which he holds is for the public benefit, 
he must exercise it up to the full limits to which 
it extends, and yet not one tittle beyond it. 
And when it appears from the practice, or from 
express or implied words of a statute, (as where 
he is to use his discretion,) that the decision of 
a judge at chambers is to be final, the court 
above cannot and will not interfere. (Parkes 
v. Edge, 1 Cr. & M- 429. — The King v. Arch^ 
bishop of York, 1 Ad. & El. 397.— So also it 
must be used in the manner pointed out by 
custom or Act of Parliament, &c., by which it 
is created. And it is said by Lord Mansfield, 
that the practice of the judge at chambers is 
matter of tradition, resting on the memory of 
the officers of the court, of whom the judges, 
as in other matters of practice, will inquire. 
The books, however, such as the rfeports, are 
evidence, no doubt, of what the judges, by the 
advice of the officers, have heretofore deter- 
inined to be the practice. And this practice is 
binding on the judge, for though in deciding 
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on the merits of the application, fee,, he may 
and does in most cases use his discretion; yet 
so far as the bringii^ the application before 
him and dispensing it, &c. is concerned, he is 
bound by the practice of the court, which is 
part of the law of that court. So the power of 
a judge at chambers must be used in accord- 
ance with the line pointed out by the custom 
or Statute creating it. And, therefore, where 
by a custom or statute a judge at chambers has ' 
power to grant an order only out of term, an 
order made in term time will be void. So, no 
doubt, if the particular place for making a 
summons or order, as on circuit or at cham- 
bers, were pointed out, it must be followed. 
So the power of judges at chambers, to 
grant summonses and orders, whether it ac- 
crues by statute or by custom, like all other 
powers in law, can be exercised only by those 
on whom, by statute or by custom, it is strictly 
conferred. 

APPEAL FROM JUDGE’s DECISION. 

The judge’s decision may be impeached 
either by application to himself or by mo- 
tion to the court. Under these two 
heads the cases are thus arranged and 
examined : 

1. By Application to the Judge, 

■ ** If a party be dissatisfied with the decision 
of a judge at chambers, he may have such de- 
cision reviewed by taking out anothersumrnons, 
returnable before a judge. 11 ut where the se- 
cond decision will in any way impugn the 
former, application should be made to the 
judge who made the first, for it has been said 
to be highly irregular to make an apiilication 
to a judge at chambers for an order which has 
already been refused, or to set aside an order 
that has already been made by another judge, 
or in any way to attempt to impeach the deci- 
sion of one judge by that of another ; and 
though the summons will be granted by any 
judge, yet lo judge will entertain a matter at 
chambers that has already been adjudicated on 
by another, but will refer the parties to the 
same judge. { Wright v. Stevenson, 5 Taunt- 
860, — Per Park, J., in Johnson v. Kennedy, 4 
Dowl, 346.) But if the judge who made the 
order is not at chambers, or is on circuit, and 
the matter be pressing, a summons may no 
doubt be taken out before the judge who is at 
chambers, and all these facts being stated be- 
fore him, he will use his discretion, and adju- 
dicate on the matter, or refer the party to the 
other judge, as he thinks fit. And if there be 
any alteration of the facts so that a new deci- 
sion will not in any way impugn the former, 
there is probably no objection to taking out the 
summons before another judge. 

2. By Motion to the Court, 

So the ordet of a judge iiiay be set aside by 
application to the court above, and this it is 
said though the decision of the case were 


l»9 

on the merits. (Pike y, Davis, $ Dowl. 3$^. 
And, as has heen remarked, the court wiU 
not review the decision of a judge at chapfi** 
hers, ill matters in which, either from 
express words of the authority by which he 
acts, as pf an Act of Parliament, or in inatters 
from the very nature of which he must act at 
his discretion. So the court will not review a 
judge’s order if it has been made by the con- 
sent of the parties and that appears on Uie face 
of it, but if it be irregular, application should 
be made to the judge who granted it , and he 
will set it aside. But when parties have con- 
sented to a judge^s order to act as for judg- 
ment debt and costs, but something remains 
to be done by the court, in order to carry out 
the act, as allowing the judgment to be signed, 
the court may and will interfere and set aside 
the judge’s order. Therefore, when an order 
or agreement of the parties for the payment of 
the debt and costs was made by a judge, and 
before the day of payment the defendant dis- 
covered new evidence which would enable him 
to prove his plea, the court, on application, set 
aside the order of the judge. (Wade v. Simeon, 

\ 2 Dowl. & L. 658.) But the Court of Coin- 
moii Pleas refused to set aside an action which 
had been brought there on the agreement on 
which this order had been made. (Wade v, 
Simeon, 3 Dowl. & L. 27.) And wherever a 
judge is expressly or impliedly vested a 
a statute with discretionary power in deciding 
on any matter in which he is to guide his de- 
termination according to the facts of each par- 
ticular case there, his decision will be final and 
not liable to be set aside by the court above. 
(Bench v. Pargiter, 1 Dowl. 68. — Parks v. 
Edge, I Cr. & M. 429. — The king v. th>e Arch^ 
bishop of York, 1 Ad. & Kl. 397.) But the 
court will hear the argument, if it be desired 
by the learned judge before whom the point 
was raised at chambers, not delivering anj 
judgment but coininunicating their opinion to 
the learned judge, and leaving him afterwards 
to make his order at chambers. (Smith v. Bird, 
3 Dowl. 643.) 

As to where the Judge will have a discre- 
tionary power or not must depend upon the 
words of each act or rule. Thus, it has been 
held that the Court above will review the deci- 
sion of a judge at chambers, where in pursu- 
ance of the R. G. II. T. 4 Will. IV., be has 
decided as to whether two counts or two pleas 
were founded on the saihe subject matter, but 
they will not review his decision, where in pur- 
suance of sixth rule he has upon its appearing 
to him that some distinct subject matter of 
complaint, or defence, was intended to be set 
i up under each of the two counts or declara- 
tions, because in the form,eT case he had not 
discretionary power, but ill the latter he had. 
(Jenkins v, ^eloar, 1 M. & W. i6—ChoImqrf 
deley v. Payke, 3 Bingh. N. C. 708.) So where, 
under liotd Tehterden’s Act, the 9 Oeo. 1^ c- 
15, which provides that if a court or judge 
shall think fit so to do to catise the record on 
which any trial may be pending, before any 
such judge or court, in any civil action, or in 

o5 
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the order of their atteudance,- specific 
hours being fixed for each class ot bust 

— — „ . , ,"*Many objections, however, are made to 

thereof upon tlie record whereof the trial I guccestion ; the strongest or wliicli we 
pending, to be forthwith amended in such par- j i i* ^ tliat tlie iudge who constantly 

ticular by some officer of the court, on payment I chambers, and never sat m 


any indictment or information for any misdc- l in 
meanour wliere any variance shall appeiir be- 
tween any matter in writing or print produced 
in evidence, and the recital and setting forth 


of costs, if any, to the other party, as such | ai^enucu J- efficient 

judge or court shall think reasonable, it was; court, would degene • • and 

said hyBayley, B., 'I entertain great doubt judge in other and higher ’ 

whether it will not he exclusively for the dis- j in fact, the decisions at c 

cretion of the judge, and at present 1 am of iv^^ould ultimately be less satisfactory tnan 


opinion that it is not competent for ims court to j under the present inethou. t^er- 

- n of thp judge.' » haps some middle course might be adopted 

judge at chambers had made an older tor; - - — 


review the discretion ' 


amending the issue, by adding counts to the ; which, accou l . g p rm in ent chamber 
declaration, and an application was made to • pated advantages of a p pntpmnlated 

the court to set aside the order, it was said by i judge, would avoid the evil conte P ^ 
Lord Denman, that "As the application was toj in the objection- For instance, tlie lu 
a judge for an indulgence, and an exercise of ; judge of each court might take the duty m 
his discretion, the court had hardly ^“diority rotation, and be attended by a com- 

to interfere, at least could not do so with pro- i ‘ ‘ nffirrr as rc‘^istrar or chief clerk, 

pricly.’ And J. Patteson in the same case I . o t^^rindlril veviort of the 

Lid.' I must protest against the doctrine being, ^1)0 should nu.kc a period cal tpou 

received, that wherever a judge at chambers | points of practice de » 

has exercised his discretion in a matter that; secure the objects of unitormity 1 . 

his decision is liable to he reviewed on motion licity. We incline to think that the at - 
to the court above.’ So, where under the ; i^unistration of justice in interlocutory 
Lords' Act a judge at chambers, during vacation • nii*du be thus much improved, and 

time, had power to order a poor debtor to be : . ‘ materially sjived 

discharged ‘Proof being made before such: dUcussion of technical and mir 

judge ot the non-payment by his creditor of ; 

2^. 4d. a week * as required by that statute, it. matters. iv/r^ofixre 

was said by Ld. Mansfield, that as the judge j On some occasions one of the Masters 

below * Had a complete authority, I do not see j has attended at chambers, and satislacwri y 
how the court can control the order.’ (Lcnc/* | t]ie judge in the despatch of busi- 

y, Parffiter, I Dowl. 68.) From these cases it jj^jg j^jjg to the suggestion of 

would appear, that whenever a at cham- • confiding all the routine 

bers receives an authority to do certain acts at ; ; f.; , 1 ,^ Masters in rotation, 

his discretion, that is according as he thinks i would 

fit on consideration of the peculiar facts of the I Ins large incre.-’se of then duties would. 


in 
minor 


particular case, liis decision is not liable to be 
reviewed by the court above.” 

This subject of the practice at the 
judgc?s' chambers was well treated by Mr. | 
Bagley about twelve years ago, and in { 
noticing his work we took occasion to| 
guggest an improvement in the practice, of | 
which time has not diminished but rather 
increased the necessity, and we shall ven- 
ture to repeat the suggestion- It is this : — 

That the judges sliould arrange amongst 
themselves that one of their lordships 
should hold a permanent sitting at cham- 
bers, and decide all interlocutory matters 
in all the common law courts, instead of, 
sitting in rotation, and for a few hours 
only. The advantages of such anarrange- 
ikient appear to be manifestly great. The 
practice would be uniform* It would be 
better known. Business would be more 
easily despatched by the judge, and ar- 
rangements made by which both the bar 
and the attorneys might be accommodated 


however, rcijuire a proportionate increase 
of remuneration, and we believe the Chan- 
cellor of the Exchequer, is not inclined to 
sanction the expense. 


BARRISTERS CALLED. 
Michaelmas Term, 1846. 

Lincoln’s inn. 

19 th Nov. 

Arthur Currey, Esq. 

John L. Griffith P. Lewis, Esq. 

John Walter, jun., Esq. 

Robert Jones, Esq. 

Charles Gifford, Esq. 

George Druce, Esq. 

Peter Robert Hammond, Esq. 

24th Nov. 

Robert Eyre Todd, Esq. 

Francis Edward Guise, Esq., M.A. 
George Chance, Esq., M. A. 

1'homas lilnglesby Rogers, Esq., M. A. 
I^aul Augustine Kingdon, Esq., M* A. 
Alfred Martineau, Esq., M.A. 
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ITon. (ieor^re Denmnn. M. A. 

Charles Turner Simpson, Esq., M. A, 

MIDDLE TEMPLE. 

()tli Nov. 

Au.£(ustus FretlLM'ic Bayford, LL. D. 

James (A)ckle, Esq. 

Arthur Becher Polloek, Esq. 

John Mindmarsh, kiscj. 

Ceorge Brookes Van l^nren, Esq. 

John Duke Coleridge, Esq. 

Janies Jones Aston, Esq. 

Patrick Leneglian, Esq. 

Waller Mills, Es(p 
('lenient Milward, Esq. 

Henry Lociniiig, Esq. 

20th Nov. 

James St. George Burke, Esq. 

John (lordon, Esq. 

Kraiicis Hugli Daly, Esq. 

Samuel Shar])e Horinan liorman Fisher, 
Esip 

Robert John Polloek, Es(|. 

Jonathan Sehweit?.er Skelton, Esq. 

John Warrington Rogers, Esq. 

Joseph Lee, Esip 
Nathaniel Warner Bronnley, Esq. 
ylhieas John iM'lntyre, Escp 
James Traill C'hristie, Esq. 

David Cato Macrae, 

Samuel Shepherd, Esq. 

'I’hoinas Weatherly Montague Marriott, Esq. 
Henry Collinson, k^sq. 

James Glenie Price, Esq. 

Nicholas Edward Hurst, Esq. 

INNER TEMPLE. 

20th Nov, 

George Hibbert Deftell, Esq., M. A. 

Burton Archerhurt<m, Esq., B, A. 

Fhiward Francis llalsal). Esq. 

Augustus Frederick .Mayo, Esq. 

Richard Mcredyth Richards, Esq., M.A. 
'Jom Taylor, Esq., M.A. 

John Best, Esq., 11. A. 

James William Fergu.s.son, Esq., B. A. 

John Coucher Dent, Esq. 

Samuel John Wilde, Esq. 

Frederick Kingston, Esq. 

Matthew William Thompson, Esq., M. A. 
Charles Cavendish (hiftord. Esq. 

Robert Anstruther Strange, Esq., M.A. 
Samuel Lucas, Es(j. 

Ale.xander Kyd Curtis, Esq., M.A. 

George Henry Money, Esq., M.A. 

Stephen (3ave, Esq., M. A, 

Charles Griffith Smith, Esq., M.A. 

Thomas Francis Crosse, Esq., B. C. L, 

John Charles Conyheare, Esq., M.A. 

gray's inn, 

18th Nov. 

Timms Augustine Sargood, Esq. 

Robert Rouiere Pearc^ Esq. 


NOTES OF THE WEEK. 

INTENDED SMALL DEBTS COURT IN THE 
CITY OF LONDON. 

Notice has been given of an application to 
parliament, in the next session, for an Act for 
the more easy Recovery of Small Debts and 
Demands in the City of London and the 
liberties thereof ; arql for tliat ]mrposc, either 
to constitute a new court in the nature of a 
county court, or to amend, extend, enlarge, 
vary, or alter and regulate the jurisdiction, prac- 
tice, and procccdiifgs of tlu: Sheriffs* ('oiirls, or 
of any of the other existing courts in the (hty 
of London ; and to appoint a jn 'ge or jn Iges 
to hold or preside in such new or existing cou- t 
or courts; and for making provision for the 
regulation and management of sucli new or 
existing cw.urt or c oiirts, and for authorizing 
such Judge or judges to liold such court within 
tlie said city. 

j It is intended to provide by the act ff>r de- 
fraying the general expenses of the court or 
courts by and out of the fund to be created for 
such ]>urpos£’, and tf) fix anil regulate the fees 
to be taken by the several officers of the court 
or courts ; and to repeal an act passed in the 
5 & G Will. 4, entitled “ An Act for amend- 
ing and consolidating the Actt of Parlia nent 
for the Recovery ' f Small Debts in the City of 
London and the l/iberties there )f, and for en- 
abling the Goods of the Debtors to be taken 
j in Execution :** and to abolish the court there- 
by established, and to vary, alter, or extinguish 
all existing rights and privileges which can in 
any manner interfere with or prevent the 
carrying out or execution of the objects and 
purposes aforesaid. 

ANALYTICAL DIGEST OF CASES, 

REPORTED IN ALL THE COURTS. 

Haio of mm. 

ACCUMULATION. 

Thellusson The 'Fhellusson Act applies 
not to case - in which there is merely an execu- 
tory devise or bequest, but only to those cases 
in which there is an express trust for accuinu* 
lation ; and if that trust exceeds the time pre- 
scribed by the act, the next of kin, or the heir 
of the testator, (according to the nature of the 
property,) and not the residuary devisee or 
legatee, is entitled to the income accruing after 
the expiration of the prescribed time. *l’he de- 
cision in Macdonald v. Bryce, 2 Keen, 270, 
disapproved of. Elhomc v. Goode, 14 Sim* 
165. 

Cases cited in the jiidirment : Stephens v. Ste- 
phens. Ca.Temp. THlhol,228; Rogers r. (jib- 
son, Amh. 93; Griffiths v. Vere, 9 Ves. 127* ; 
Lnniftlon V. Simpson. 14 Vo«. 49.4 ; Kyre 
Marsden, 4 Keen, 564 ; 4 Myl. A Ca. tiSt, 

And Bee Cy pres, 

ADEMPTION OF LEGACY, 

I. A legacy given to A/., with a contingent 
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limitation over to N., in the event of M, dying 
without children. The legacy to M, is adeemed 
by a subsequent gift to in the lifetime of 
the testatrix, to which no limitation in favour 
of N. is attached. The legacy is not merely 
adeemed as to M., but also extinguished as to 
N. Twining v. Powell, 2 Coll. 262. 

2. A testatrix, in loco parentis to A., be- 
queathed 10,0()0f. sterling to M., and after- 
wards transferred 12,()()()/. consols into the 
joint names of herself afid M. Hddy under 
the circumstances of the case, that the transfer 
was an ademption or satisfaction of the legacy. 
Twining v. Powell, 2 Coll. 262. 

ADMINISTRATION. 


APPOINTMENT. 

See Power, 

appropriation by executors. 

Testator distributes a sum of stock, except a 
small part, amongst certain legatees, as to one 
of whom, X. Y., he uses expressions of resent- 
ment, and says, that the bequest is more than 
she deserves. By a codicil, he leaves the sur- 
plus stock to be appropriated, as his executors 
think proper, among the several legatees. The 
executors, in approj)riating the stock, cannot 
omit X. Y. hujlvfield v. CoyUan, 2 Coll. 247. 

charity. 

See Cg Pres, 


Senible, that the EcclesiasticEl (^ourt will not 
grant full letters of administration of an in- 
testate’s eilects to any person, unless he is 
either a creditor of the intestate, or is interested 
in the estate under the Statutes of Distribution. 
Davis V. Chanter, 14 Sim. 212. 

alienation. 

Restraint on. — Insolvent. — Testator, after 
giving several annuities, begged it to be under- 
stood, that if any of the annuitants should at- 
tempt to sell or dispose of their interest in his 
annuities to them, (which he w'ished only for 
their peculiar and particular benefit,) from that 
moment his hecjuesl to them was to terminate j 
for ever, and the principal and interest of cad 
beqn#»st to revert to the general fund. One of 
the annuitants petitioned for the hcnofit of the 
Insolvent Debtors’ Act, having entered the an- 
nuity in his schedule, and afterwards the usual 
vesting order was made by the Insolvent 
Debtors* Court. 

Held, that this annuity ceased on his pre- 
senting the petition. Martin Maugham, 14 
Sim. 230. 

And see Married Woman, 

ANNUITIES. 

1. A testator devised his real estates to 
trustees in fee, on trust, “ out of the rents, 
issues, and profits,*’ to pay certain life an- 
nuities, and hy sale or mortgage to raise money 
for payment of his debts, &c., and then to | 
settle the estates, to the use that the annuitants 
should receive their annuities out of the same 
prsmises, with powers of distress and entry, 
and subject thereto, to one for life, with re- 
mainder over. Held, that the annuitants were 
not entitled to be paid the arrears out of the 
corpus, though tlie rents were insufficient to 
keep down all the incumbrances. Philipps v. 
Philipps, 8 Beav. 193. 

2. IJpon a devise of real estates, in trust to 


CHATTEL interest. 

Chose in action. — Priority. — Testator be- 
queathed a leasehold estate to trustees, upon 
trust as therein inentioned : and first, he 
charged the estate with the payment of an an- 
nuity to his daughter during all his interest in 
the estate. 'Die daughter afterwards mort- 
gaged her annuity, Hist to A. and afterwards 
to R. : but B. gave the trustees notice of his 
mortgage before A. did. Held, that the an- 
nuity was not a chose in action, but a chattel 
interest; and that H. had not gained any 
priority over A. IViitshire v. Rabhitts, 14 
Sim. 76. 

chattels. 

Devise of the house in Camden Place, and 

all therein.” to M. for life ; at her death I 
give and bequeath the house, &c., to my 
nephew T. and his heirs.” After the death of 
M., T. is entitled to all the chattels which were 
in the house at the testatrix’s death, except the 
consumable articles. Twining v. Powell, 2 Coll. 

I 262. 

CHILDREN. 

Nephews and nieces . — Testatrix bequeathed 
as follows; — ^‘To my niece, M. M., daughter of 
my nephew T. M., 30/. To A. L. and M. L., 
son 071 d daughter of my late niece M. L. 30/. 
each.” And she gave all the residue of her 
jpiopcrty, not thereinafter disposed of, unto and 
equally to be divided amongst all her nephews 
a7id nieces. Afterwards she gave a specific 
legacy to M. Jj., and described her as lier 
niece. Held, that, by the words, “my nephews 
and nieces,” in the residuary bequest, the tes- 
tatrix meant not only her nejihews and nieces, 
but their children also. James v. •Smith, 14 
Sim. 214. 

CODICIL. 

See Revocation, 4. 


receive the rents, and thereout to pay to Uie 
tesUtor’s widow an annuity, and “ from and 
immediately after her death ” to convey the es- 
ters 4o his three sisters Held, (reversing thede- 
cision below,) that the annuity was a charge 
only on the rents which accrued during the 
life of the widow, and not on the corpus of 
the estates. Foster v. Smith, 1 PhilL 629. 

And see Chattel Interest, 


CROWN. 

Bona vaantia. — Escheat . — Testatrix gave her 
real and personal property to A., B,, and C., 
their heirs, executors, &c., in trust to sell the 
same immediately after her death, and to stand 
possessed of the produce, in trust for .such per* 
sons as she should direct by a codicil. But 
she did not make any codicib Ror did she leave 
heir or next of kin. After her death, and 
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C. sold her real estates. Held, that they were quently opened, the envelope in which the 
entitled to the proceeds for their own benefit ; bonds are contained is found to be addressed, 
and that the crown was entitled to the personal in the handwriting of the deceased, to the wife 
estate. Taylor v. Hayqarth, 14 Sim. 8 . and sisters of J., with a direction that it is to 

Cases cited by the court: Middleton v. Spicer, be delivered “ unopened and attached to the 
1 Bro. C. C. 201 ; Walker v. Deiine, 2 Ves. envelope is a letter addressed by the deceased to 
jiin. 185; Attorney-Cieiieral v. Henchman, 3 the same persons, stating the .shares in which 
JVlvl. & Keen, 494. each is to have the benefit of the bonds, stating 


CY PRES. 

Accumulation. — Charity. — The testator di- 
rected funds to be provided for certain charity 
schools, by accumulating hi.s pro|)erty, but 
fixed no time for the continuance of the accii- 
Hiulation, which must necessarily have ex- 
ceeded the legal j)eriod. 

'I’lie court held the direction to accumulate 
to be void, and consequently the ulterior dis- 
positions of his will to fail ; but, as the testator 
had sh{)wn an irdention to devote hi.s property 
to charitable purposes, it directed his intention 
to be carried into cflect, vy pres, by means of a 
scheme to be settled by the Master. Martin v. 
Maugham, 14 Sim. 230. 

DEVISE. 

1. Construction. — A general gift of the corpus 
of a fund to tlie children of A., described as 
“ her children,” after a previous gift of the in- 
terest to her for the maintenance of her chil- 
dren, IV, & li. Held, to he confined to the 
two before named, and not to iiudude after- 
born children. Connor, in re, 8 Ir. Eq. Uep. 
401. 

C.i.se cited in the judj^ment : Mortimer v. West, 
3 Russ. 370, 

2. Testator, having freehold, copyhold, and 
leasehold estates, some of which were within 
the liberties of the city of //., and otiiers with- 
in the county of IL, but out of the liberties of 
the city, devised all his freehold, copyhold, and 
leasehold tenements in the city of II. or the 
liberties thereof, in the county of IL, and his 
two leasehold hou.scs on Liulgat^* Hill, in the 
city of London, to trustees in tru.st to sell. In 
a codicil he spoke of the sale authorized by his 
will of his estates in the city and county of II. 
Held, that the estates in the county of II., hut 
out of the liherlifs of the city, did not pass by 
the devise to the trustees. Moser v. Vlatt, 14 
Sim. 95. 

And see Uncertainty, 

DONATIO MORTIS CAUSA. 

A person, having some Dutch bonds and the 
title-deeds of certain estates, which he keeps in 
a box, delivers the key of the box to J., in 
whose house he lives, and with whom he is on 
terms of intimacy, and tells a third person that 
the contents of the box belong to J. H., how- 
ever, keeps possession of the box, directing J. 
to open it from time to time as occasions re- 
quire. lie also receives the dividends due on 
the bonds. A few weeks before his death, 
being in his 80th year, and infirm in health, 
he directs his nurse to deliver the bo.x to J., 
which she accordingly does ; and J. keeps the 
box till his death. Upon the bo.x being subse- 


also, by way of postscript, to J., that the writer 
takes this course solely to evade the legacy 
duty, and that he recpommends perfect silence 
on the subject. The transaction amounts 
neither to a gift inter vivos, nor to o. donatio 
mortis causa in favqur of the wife and sisters of 
J. Farquharson v. Cave, 2 Coll. 35 G. 

ELECTION. 

Widow. — Priority. — A testator leaving free- 
holds and copyholds in fee, gave an annuity to 
his wife, in lieu and satisfaction of all dower 
and thirds, or other claims and demands which 
she might otherwise have had upon his estate, 
and died intestate as to his real estates. His 
widow was his customary heir. 

Held, that she was not hound to elect be- 
tween the annuity and the copyholds, but was 
entitled to both. 

Held, also, the assets being deficient, that 
the annuity was lo be paid in priority to the 
pecuniary legacies given by the will. Norcott 
V. Gordon, 14 Sim, 25S. 

Cases cited in tl>«; judgment : Rurridge v.Unidyl, 
1 P. \V. 126; Ileath v. Heudy, I Kuss. 513. 

ERASURE. 

See Revocation. 

ESCHEAT. 

See Crown. 

FUNDS. 

Greek bonds. — Testator directed all his pro- 
perty, except ready money or monies in the 
funds, to be converted into money, and the 
clear monies arising from such conversion to 
be invested in the names of the executors, in 
3/. per cent, consols, or other government se- 
curities in England. Held, that (Ireek bonds, 
though guaranteed by this country, were not 
comprehended in the word “ funds,” and that 
they were a pro})cr subject of conversion under 
the terms of the will. Burnie v. Getting, 2 
Coll. 324. 

GUARDIANS. 

Testator gave part of his property to A., B., 
C. and D, upon certain trusts, for the benefit 
of his children, and gave the guardianship of 
them to his wife and his trustees, the said A., 

B. , C, and D., who were to maintain and edu- 
cate them out of the trust-property. By a 
codicil, reciting that he had appointed A,, B., 

C. and D. e.xecutors and trustees of his will, ho 
revoked the appointment so far as regarded B., 
C. and D., and, in lieu of them, appointed E. 
and F. to act as trustees and executors of liis 
will along with A. 

Held, that the appointment of B.j C. and D. 
to act as guardians to the children, jointly 
A., remained unrevoked. Park, in re, 14 Bim, 
89. 
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HEIR. 

Personal representative, — A lessee of lands 
demised to him, his heirs and assijjns, 
autre vie, devised all his real, freehold, and 
personal property to his wife and children, 
share and share alike. One of the children who 
survived the testator, died intestate : Held, that 
his heir-at-law, an(l not his personal repre- 
sentative, was entitled to his share of the free- 
hold lands, li'all v. Bypie, 2 J. & L. 118. 

(hises cited in tlio jiidp^nioiit : Ulnkev. .Tones d. 

lilake, 1 Hud. iii: l3ro. 227, n. ; Pliilpot r. 

James, 3 Doug. 42o. 

I.EGACY. 

1. Sperlfir. — Testatrix, hy her will, f^avc 

15,000/. reduced annuities, “ ]>art of a larger 
sum standing in iny name,” to S. X, and 
3,. 500/. life annuities, “ heing” further part of; 
stich annuities standiii'r in my ncriic,” to J. L, < 
By her second codicil, after recitin'^ that by 
her will she had betpicathcd 13,000/. reduced 
annuities .standinjf in her name to -S. J., and 
that she was desirous of makinjif a furtlier pro- 
vision for J. another lefratee, she rev'oked . 
the bequest to 5. J. so far as related to the sum 
of (i.OOO/., “ part of the said sura of 15,000/.. 
reduced annuities,” and directed her e.xecutors, 
as soon as conveniently ini^ht be after her 
death, to transfer to J, PV. “the said sura of 
C,000/. reduced annuities and, after further 
recitinir that, by her will, .she had bequeathed 
3,500/. “ like reduced annuities” to J. Jj., and 
that she vvms desirous of increasing such be- 
quest, she thereby revoked the last-mentioned 
bequest, and in lien of it r/ave 4,5(n)l., “ like rc-' 
duced annuities,” to J. L, By her third; 
codicil, slie, in order that J. fV, mi^ht have 
the full benefit of the beijuest of (3,000/. re- 
duced annuitie.s fyiven to him by her second 
codicil, directed that such legacy should not 
be subject to any deduction for lefjacy duty or- 
other char^res, and that the .same .should be = 
transferred to him before and in preference to 
any other legacies or bequests given by her out 
of or as part of her reduced annuities. ■ 

! The testatrix had 21,000/. reduced annuities 
standing in liematnc at the dale of her will. ! 
At the date of her second codicil that sum was i 
reduced to 18,300/. like annuities; at the date! 
of her third codicil it was reduced to 10,700/. j 
like annuities ; and at her death it was reduced | 
to 16,100/. like annuities. Held, that tlie j 
legacy of 4,500/. “like reduced annuities,” 
given by the second codicil to J, L, was not a 
specific, but a general legacy ; and that J. W, 
was entitled to have 6,000/. reduced annuities 
transferred to him out of the 16,000/, like an* 
nuities, without any deduction or abatement 
whatever. Johnson \\ Johnson, 14 Sim. 313. 

2. Specific . — Testator willed that his wife 
should receive the interest of “ all the property 
I possess in the public funds, for her life.” 
Held^ that the wife was entitled to receive the 
income of all thie property which the testator 
had in the funds at the date of his will, and in 
its then state of investihent, notwithstanding it 
consisted of long annuities. Cockran v. 
Cockran, 14 Sim. 248 . 


3. Absolute. — Testatri.x gave a sum of money 
to her children who should be living at the 
time of her decea.se ; and in case she should die 
without leaving any such issue over ; and hav- 
ing a power to appoint to the children of i)., 
she gav'e 2,()()()/., part of the fund, to the sejia- 
ratc use of A., (one of the children,) and if she 
(lied without issue by her then present hus- 
band or any other she might thereafter take, 
the 2,000/. to be divided amongst other objects 
of the power. Held, that A. was absolutely 
entitled to the 2,000/. Caulfield v. Maguire, 
2 J. & L. 142. 

4. Ahsolutebcquest. — Testator,having 7,300/. 
stock, Tieqiieathed to his nephew, J. C., 200/. 
stock, part of the aforesaid 7 in order 
that he might be effectually enabled to resist 
by law any attempt to deprive him of the little 
property which he and his connexions jiossessed 
at Oookbaven ; and in order tlie better to 
deter any person from attem|)ting the same, ho 
requested that 200/. of the above-named stock 
should be placed in the National Bank of Ire- 
land, subject to the control of the said J. C., 
and the testator’s niece, M., should it be found 
necessary to call for or remov'e it from the 
bank, to defend any attempt that might be 
made to dispossess them. On no other ac- 
count was the said 200/. stock to be removed 
from the National Bank ; but the interest of 
the same might, nevertheless, be drawn for the 
use and benefit of the said J. C. ; the principal 
to continue in the bank for ten years after the 
testator’s death, at the expiration of which time 
it might he withdrawn for the benefit of his 
family, provided no threat or intimation of a 
claim vv'as made against the property. 'I’lie 
profierty w’-as recovered hy law against J. C., 
in the testator’s lifetime, and the testator paid 
the costs of the action : Held, that J. C. was 
entitled to two legacies of 200/. stock each, ab- 
solutely. Inglefield V. Coglan, 2 Coll. 24 7* 

See Morrall v. Sutton, 4 Bea. 478 ; 5 Bea. 
100 ; Reece v. Steel, 2 Sim. 233. 

5. Double. — Testator, by codicil, gave legacies 
of 500/. each to A., B., C. and D., who. from 
other parts of the codicil, and from the will, 
appeared to he grandchildren of his brother 
Henry. He added: — “ Item. 1 direct my ex- 
ecutors to ])ay out of my personal estate the 
sum of 500/. a piece to each child that may be 
born to cither of the children of either of my 
brothers lawfully begotten, to be paid to them 
on his or her attaining the age of 21.” At the 
date of the codicil, and at the testator's death, 
there were, to his knowledge, living, several 
grandchildren of his brothers, besides A., B., 
C. and D., and various children of the brothers 
of the t^■Btator, and the testator was sundved 
by one, at least, of his brothers : Held, that 
A., B., C,, and D. were not entitled to double 
legacies. Early v. Benbow, 2 Coll. 342. 

6. When vested. — ^Testator having three illegi- 
timate children, (two sons and a daughter,) gave 
18,000/. to trustees, in trust, out of the inter- 
est to pay lOO/. a year, for the maintenance and 
education of each of them during their mino- 
rities, and to accumulate the residue and add it 
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to llie principal, and to pay one-tliird of the equally divided amohp;st the testator^s nieces 
ag’gre^ate fund to each of his sous on his at- thereinafter named, under the same conditions 
taining 21, and out of the remaining third, to restrictions as were thereinafter mentioned 
pay 1,000/. to the daughter on her attaining respecting the several bequests thereinafter 
21, or marrying under that age, with the con- mentioned to them respedively given. The 
sent of the trustees, and to stand possessed of testator then gave 12,()0()/* stock to trustees, 
the residue in trust for her separate use for her '^pon trust to pay the dividends (in tliirds) to 
life; and the testator directed all the legacies { ® nieces, A.j B., ami C., for 

given by bis will to be paid within three months ! lives, and, after their respective deaths, to 
after his death. 'Phe sons attained the age of | transfer the capital (in thirds) to the children 
21 in the testator’s lifetime, and the daughter the nieces, with Jimitations over, in the 
married under that age, with the testatcu’s con- | iiature of cToss-remainders, in the event of any 
sent : Held, that the legacies to the sons and i the nieces dying without leaving children ; 
daughter became payable on the testator’s i ^^th an ultimate Jim itatiou, in the event of all 
death, and consequently they bore interest | tl^e nieces dying without leaving children, in 
from that time. Coventry v. lliyyins, 14 Sirn. | favour of the residuary legatee, a .stranger. G. 
30. Idled without issue in the testator’s lifetime. 


7. Choice by legatee,-~~U a testator, dying in- niecea had children. Held, that the chil- 

eolvent, bequeaths to A. a certain number of : took the same interests in the stock given 

articles, forming a part of a stock of articles of i as they did in the 1 2,000/. consols. Ross 

the same description, as, for instance, if he has j Ross, 2 Coll. 200, 

20 horses in his stable, and he l)C(|Ueaths to A, i And see Trustee, 2 ; Residue, 2, 3. 
six of them, A, has the right of selection. J«c- 

ques V. Chambers, 2 CoYi. LEGACY DUTY. 

8. Railway shares. — A testator, at the time! Testator, by his will, directed that the 

of his death, was entitled to 120 shares in the d*^ffacies therein given should be paid free of 
Great Western llailway (^)inpany. For 38 of 1 1‘^gacy duty. By a codicil, wiiich he directed 
these he had been an original subscriber, and I might lie considered and taken as a part of his 
signed the parliamentary contract, undertaking : gave other legacies. Held, that the 

to pay the amount subscribed within 10 years, j given by the codicil were not given 

to tlie directors a ppointed by tlie Railway Act. j^***^* of legacy dutv. Early v. Benbotv, 2 Coll, 
The remaining 82 shares had been juirchased j 

by him as scrij). By the act, which was passed lapsed legacies. 

m his lifetime, the directors had power to com- l.mn thp nf 


pel paymeHt of the inoacy euhHcril.e.l, and also i , rr ' i ® 

to make calls, and to enforce the payment ofiL"!!":, ’ 

such calls by action, or othervise to declare ' r " '/ M’-'n' 

the shares forfeited, and to sell the shares. ^ 

riic act also gave the projirietors of shares the maintenance. 

that the veru/or decUiing, in eflcct, Testator directed Ids residue to be converted 

iiidi tlic\erulor ceased to he liable for calls after 


death, the company passed a resolutii 
daring that the luonrietors of shares 


tlm tL; vemi;^ ceZr;: he I • be converted 

a nmnpr r ^ i i ' ‘-»o..arier , money, and his wife to receive the interest 

darimr tlnf thl ^ P'^^^c a resolution, dc- she might have by him. The testator left a son 

be cmhwi fot! and a daughter. Some years after his death, 

of erch wLrru.re ir". " . 7 ®.! ‘ the daughtr married, ffe/rf, that, thereuiion, 

harbe. oc^l-d .n 1 ^ f luainteuauce ceased. nowdLv. 

naa Deuucatlied 30 shares to A. and 30 shares r.ri„ri id Sim i im 

to II., declaring that the legacies should not be 

deemed specific so as to be capable of ademfi- married woman. 

tion ; Held, first, that the legatees were entitled , 1. Property was held, in trust to pay the di- 

tLia of the shares from the death of | vidends to such personas a married woman 

secondly, that the legatees were should, but not by way of anticipation, appoint, 
entitled to a proportionate number of new and in default of appointment, to her for her 
legatees were not separate use, and it was declared that the re- 
^ have the deposits and calls on the ceipts of her or htr appointee should be good 

discharges. Held, that she could not, by an- 
(semble), the calls due on ticipation, charge the dividends not accrued 
tne 38 original shares paid out of the testator e , due. Harnett v. Macdougall, 8 Beav. 187- 


C 21 them. Jacques v. Chambers, 2 pay the interest of a share of his proper^ to 

^ 1 person or persons as she should front 

bequeathed to G, two sums of time to time during her life* whether coverte or 
stock, and in case of his death in the testator’s sole, under her hand, authorize and appoint to 
hfetime without issue, the two sums were to be receive the same, and in default of appointm^tj, 
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into her proper hands, for faiBr sole and separate 
use, independently of her then or any future 
husband, and so as to bo free from his debts, 
&c. ; and that the receipt or receipts of hor, or 
of the person or persons whom she might 
authorize to receive the same annual proceeds, 
or any part thereof, should be alone an effectual 
discharge to his trustees for the payment there- 
of ; and that his trustees should always be at 
liberty to require from her a separate authority 
or receipt, from time to time, for each quarterly 
payment ; it being his intention that the annual 
proceeds should not he sold, charged or other- 
wise disposed of. Held, that the restraining 
clause did not apjdy to the jiotver of appoint- 
ment given to the daughter, and therefore, that 
an appointment of the interest of the share, 
made by her, for her life, was good. Medley 
V. Horton, 14 Sim. 222. 

Case cited ill tlio judgment : Acton v. White, 

1 Sim. &. Stii. 4v^9. 

3 . Gift by will of leasehold and other per - 1 
sonal estates to trustees, in trust to pay the ! 
rents, &c., to such jiersoii or ]iersons as a mar- = 
tied woman should, by writing under her hand 
from time to time, but not by way of anticipa- 
tion, ajipoini, and in default of such appoint- . 
ment, or so far as the same should not extend, ' 
into her proper han<ls for her sole and separate ; 
use, with a direction that her receipts, not with- ' 
standing coverture, should he good discharges, I 
and after her death in tmst for her children. 
Held, upon the particular terms of the gift, 
that the restraint on anticipation applied to an 
assignment by the married woman of her sepa- | 
rate estate, as well as to an appointment in exc- 1 
cution of her power, notwithstanding the will ' 
did not provitie that her receipts alone should . 
be good discharges. Brown v. Bamford, 1 | 
Phill. C20. 


RBMAIKDRR Uk^. 

See Tenant for h^e. 

RAILWAY SilARBS^ 

See Legacy, 8. 

REMOTENESS, 

Vesting, — Testator gave his real and resi*- 
duary personal estate, in trust to pay an an- 
nuity to his nephew, and, subject thereto, in 
trust for his daughter for life, remainder in 
trust to pay the income for the maintenance of 
all and every such child or children as she 
might leave at her decease, during his, her, or 
their minority ; and when the youngest should 
I have attained 25 , to pay, assign, and transfer 
the income, together with the principal, to the 
I children, the same to be divided equally be- 
tween them, share and sliare alike ; but if any 
of them should die leaving a child or children 
who should attain twenly-one, then to pay 
and assign the shave of such child to his or 
their child or children : and the testator then 
expressed his further will to be, that his 
trustees should, immediately after his ne- 
phew’s decease, convey, release, and assign 
all his freehold and leasehold estates unto the 
heir or heirs who should be legally entitled 
thereto, and in case his daughter should leave 
no child or children, or they should die under 
age and unmarried, then in trust to pay and 
assign the income, together with the whole re- 
sidue, unto and equally between his next of 
kin. The daughter left five children living at 
her death, all of whom attained the age of 25 : 
i Held, that the trust for them was not void for 
remoteness, but that they took vested interests 
in the trust-property on their mother’s death. 
Milroy V. Mdroy, 14 Sim. 48. 

RE.SIDUE. 


Case cited ill the judgment: Barton r. Briscoe, 
Jac. 603. 

4 . Bequest of 1,000/. stock to a married 
woman, “ solely and entirely for her own use 
and henefil during her life,” is a bequest for her 
life, to her separate use. Inglefield v. Coghlan, 
2 Coll. 247 . 

Appointment. — Writing. — By a deed, made 
since the Statute of Wills, (7 W. 4, and 1 Viet, 
c. 26 ,) certain trust funds were appointed to 
trustees, in trust for such person or persons, 
for such interest or interests, and chargeable 
with such sum or sums of money, and for such 
intents and purposes, and in such manner, in 
all respects, as the appointor should, by any 
deed or deeds, writing or writings, with or 
without power of revocation and new appoint- 
ment, to be by her sealed and delivered in the 
presence of and attested by one witness or 
more, direct or appoint. The appo’mtor after- 
wards made her wll, (which was duly executed 
and attested according to the Statute of Wills,) 
and thereby bequeathed part of the trust 
funds : Held, that the will was a writing within 
the terms of the power. Buckell r, JBtenkhorn, 
5 Hare, 181 . 

And see Trustee, 1. 


1. Testator gave 19,000/. consols to trustees, 
in trust for E. B. for life, and, after her death, 

j for her children ; and in case she should die 
I without leaving a child, he directed that the 
I trust fund should be considered as part of his 
j personal estate, and be disposed of in a due 
I course of administration ; and he gave the re- 
sidue of his effects to E. B., her executors and 
administrators, to and for her and their own 
use and benefit, she and they paying thereout 
all the debts due from him at his decease, to- 
gether with the expenses of his funeral, the 
charges of proving and estaldishing his will, 
and other incidental expenses, and he appointed 
her his executrix. E. B. survived the testator, 
and died without leaving a child. Held, that, 
thereupon, the trust fund did not become dis- 
posed of, but formed part of the testator’s re- 
siduary estate, and belonged, as such, to E. 
estate. Scott v. Moore, 14 Sim. 35 . 

See Elmsley v. Young, 2 M. & K. 780. 

2 . Legatees for life . — ^Testator directed that 
a certain debt of 25 , 000 /. should be deeihed 

E art of the residue of bis i)er80nal estate ; and 
e gave it and all interest due and to grow due 
thereoii, and the residue of his personal estate, 
to truiiitees, upon trust to collect, aiid froift 
I time to time invest same, and to pay the in- 
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terest of one-third part thereof to each of his 
3 children for their lives, and after iheir decease 
respectively, to pay one third part of the prin- 
cipal to their children. After making his will, 
the testator by deed released to his debtor all 
interest which should become due on the 
25,000/. during his life ; and he agreed to 
postpone the payment of the principal sum and 
the interest to accrue due thereon, until the end 
of three years next after his decease ; and Uien 
to accept payment of the principal sum and the 
interest which should have accrued due tliereon 
during the three years, by instalmcntB.; and 
that the 25,000/. should not bear interest after 
the expiration of the three years, so long as the 
instalments were regularly paid ; but that if 
default should be made in payment of the in- 
stalments, the balance should be ]>ayable, with 
interest, until the instalments, with the interest, 
should be paid. By a codicil the testator de- 
clared that the execution of this deed should 
not revoke, ])rejudice, or aifecthis will. Held, 
that the three years’ interest did not form part 
of the capital of the residuary personal estate ; 
and that the legatees for life of the residue were 
entitled to it. Caulfield v. Maguire, 2 J. & L. I 
141. ^ I 

3. Legatees. — A direction to sell particular ! 
juirts of the testator’s personal estate is not j 
of much weight on the (picstion of the conver- ! 
sion of the residue ; for the rule as to conver- j 
fiion does not proceed on the presumed exist- 
ence of a delinitc intention that the property 
shall be converted, but upon the expressed in- 
tention that the legatees shall enjoy the pro- 
perty in succession.— C«/e V. Bent, 5 Hare, 34. 

Cases cited in the judj^ment : Pickering v. Pick- 
ering, 4 Myl. & Cr. 289; Goodenough r. 
Tremainendo, 2 Bear. fil2. 

See Tenant for Life, 1. 

REVOCATION. 

1. Testator bequeathed a year’s wages and 
150/. to his servant, J. F. By a codicil he re- 
voked those becpiests, and gave J, F. an annuity 
in lieu of them. By a subsequent codicil he 
revoked every gift in his will, bequeathed J, F., 
his late butler, both the one year’s wages and 
the pecuniary legacy of 150/.: Held that the 
annuity given by the prior codicil w'as not re- 
voked. Pratt V. Pratt, 14 Sim. 129. 

2. A remainder man in fee joined with his 
mother, the tenant for life, in a mortgage in 
fee, by which it was provided that if the re- 
mainder man, his lieirs, executors, &c., should 
repay the sum borrowed on a certain day, the 
mortgagee, his heirs or assigns, should recon- 
vey the estates to the person or persons for the 
time being entitled to the reversion and inherit- 
ance of the estates, and his, her, or their heirs 
or assigns, or unto such other person or per- 
sons, and in such other manner and form, as 
he, she or they should direct or appoint :: He/c/, 
that a devise of the estates previously made by 
the remainder-man, was not revoked by the 
iHOTtgagc. Yo^e v, Jones, 14 Sira, 162, 

3. ISr^ure in penct/.— Where a will was 
written in ink, and formally executed, and the 


testator afterwards drew a line in pencil thruu^h 
a clause in the will : Held, that the erasure.ia 
pencil raised no presumption of revocation, and: 
that, without other explanation, it was properly/ 
regarded not as a revocation of the clause, but 
as merely deliberative, or indicative of soma; 
future and incomplete purpose. Francis v, 
Grover, 5 Hare, 39. 

Cases cited in the jvdgment : Parkin v. Bain- 
bridge, 3 Philliinore, 321 ; lluTenscroit t. 
Hunter, 2 Hngg. 68; Lavender v. Adams, 1 
Add. 403; Kdward v. Astly, 1 Hogg. 409; 
ilawkes v. iliinkei, ib.321. 

4. Second codicil, — Testator, by will, dis- 
tributed 7,300/. stock amongst several lega- 
tees, except 200/., surplus of the slock, which 
he directed to be applied in defraying any ne- 
cessary expenses. By a codicil, dated I Wo 
years after the will, at which time there was, 
by reason of certain erasure.*? made in his will, 
a miich larger surplus than 200/ stock, he left 
“ the surplus of his money in the funds ” to 
be appropriated as his executors might think 
proper among the several legatees. By a cer- 
tain subsequent codicil, dated a few days after 
the former, the testator, after bequeathing cer- 
tain sDuil-hoxes, &c., and stating that there 
appeared “ a surplus remaining after tl»e lega- 
cies aforesaid were paid,” begged his executor 
to distribute the same among the children of 
his son W, There was property of inconsider- 
able amount besides stock, to which the re- 

1 siduary bequest, contained in the last codicil, 

! might be a])plied : Held, that that bequest did 
j not operate as a revocation of the bequest of 

the surplus of the funds contained in the second 
codicil. Inglefitld v. Coghlan, 2 Coll. 247. 

SPECIK. 

Residue, — Widow, — Upon the construction of 
a will, held, that tlie testator’s widow was not 
entitled to enjoy the testator’s residuary pro- 
perty for her life in sjwcie. Johnson v. Johnson, 

2 Coll. 441. 

SPECIFIC LEGACY. 

See Legacy, 1, 2. 

SURVIVORSHIP. 

Testatrix, before the stat. 1 Virt. c. 26, be* 
queathed the residue of her personal estate to 
her son A, and her daughter B,, to be divided 
equally between them, in case they were both 
living at the time of her decease ; but if either 
of them should happen to die before her, or at 
any time after, without issue, then she be- 
queathed the share of him or her so dying and 
without issue, to the survivor of them. A, and 
B. survived the testatrix. A, died unmarried 
in the lifetime of B, Held, that the moiety of 
the residue given to A. devolved in B. Turner 
y, Frampton, 2 Coll. 331. 

Cases cited in the judgment : Pinbury v. Klkin, 
Hughes V, Sayer, Koily r, Fowler, 3 Bro. 

C. r. (I’ond. ed.) 299 ; Massey v, Hudson, 2 
Mer. 150 , i:33. 

TENANT POR LIFE. 

1. Residne,-^lnterest, — Testator bequeathed 
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his residuary personal estate to trustees, in should then be subject to the trusts of the will, 
trust, with all convenient speed after his death, should be vested in the new trustee or trustees 
to sell such part or parts as they, or the sur- jointly with the surviving or continuing trus- 
vivor of them, or the executors or administra- tee or trustees, or solely, as the case might re- 
tors of such sumvor, or their or his assigns, quire. 'I’wo of the trustees died in the life- 
should think proper, of any monies in the time of the testator. Query , whether the new 
funds, and also to call in, sell, and convert trustees could be appointed under the power, 
into money all such parts of the rest of his Walsh v. Gladstone^ 14 Sim. 2. 
general iiersonal estate as should not consist Legacy . — Testator gave 300/. to each of his 

of money, and out of hiwS general personal three trustees and executors who should prove 
estate, and the monies forming part thereof, and act : hut if any of them should die without 
and to arise thereby, to p:ry his debts, &c.; and having acted, or should decline or refuse to 
to invest the residue of the monies to arise act, the legacies intended for them were to go 
from his general personal estate which should to the trustees, who, wider the power for that 
remain after answering the nurposes aforesaid, | purpose contained in the will, should be appointed 
in the usual securities, and, from time to time, I in thtir place. Two of the trustees died 
to alter, at their or his discretion, as well tlic ' during the testator’s lifetime, and two new 


same stocks, funds, and securities, as also such j 
of the storks, funds, or securities, being part' 
of his personal estate, which they or he should ! 
not think proper to sell and convert into! 
money ; and to stand possessed of all the ' 
trust-monies, stocks, fuiuls, and securities, ! 
which should be so purchased as aforesaid, I 
and which should remain unconverted into' 
money as aforesaid, in trust, to pay the in- 
terest, dividomls, and annual produce thereof, 
as and when the same should be received, to . 
the plaintiff. | 

The re.sidue of the testator’s estate, after pay- j 
ment of his debts, &c. &c., consisted, in part, j 
of sums of long annuities, and Hank and East : 
India stock, winch still remained unsold. j 
Held, that the plaintiff was entitled to the i 
income accrued on those suras, from the testa- 1 
tor’s death. Wrey v. Smith, 14 Sim. 202. j 
2 . Remainder-man. — Capital and income, — j 
Testatri.x bequeathed her personal estate to A. 
for life, remainder over. The estate consisted 1 
in part of a sum recovered in respect of 
principal and interest due from a deceased 
debtor to the testatrix ; but, as the debtor died 
partially insolvent, the sum recovered was less | 
than the principal of the debt. 

Held, that A. was not entitled to a portion of i 
that sum in respect of the interest accrued 
since the testator’s death, but that the whole of 
it was jrart of the capital of the testatrix’s j 
estate. Turner v. Newport, 14 Sim. 32. | 

THKl.LUBSON*S ACT. 

See Accumulation. 

TRUSTER. 

1. Power to appoint trustee. — ^I’estator, after 
appointing three trustees of his will, provided 
that, if they, or any of them, or any trustee or 
trustees to be appointed under that proviso, 
should die or he desirous to be discharged, or 
go to reside beyond sea, or neglect, or refuse, 
or become incapable to act, before the trusts 
should l)e performed, it should be lawful for the 
BUrriving, continuing, or acting trustees or 
trustee for the time being, or the last acting 
trustee, to nominate a new trustee or trustees ; 
and that the trust property which should he or 
have been vested in the trustee or trustees so 
dying, desiring to be discharged, and 


ones were pro[)osed by tlie surviving trustee, 
and appointed by the Master iti compliance 
with the decree in a suit for administering the 
testator’s estate : Held, that they were not en- 
titled to the legacies intended for the deceased 
trustees. Walsh v. Gladstone, 14 Siin. 2. 

UNCERTAINTY. 

Deinse . — Testator devised all his real estates, 
(except the hereditaments thereinafter j)articu- 
larly devised,) to tnistee.s on certain trusts. In 
a subsequent part of his will, he devised his 
farm in A., in the possession of T. II, to T. /?. 
He had two farms in A., both of which were in 
the possession of T. JL, hut at did’erent rents, 
and known by different names, 'riiore being 
no evidence to show with certainty which of 
the two farms the testator meant to devise to 
T, It, the court held the exemption to he in- 
operative, and tliut botli farms passed by the 
general devise to the trustees. Blundell v. 
Gladstone, 14 Sim. 83. 

VESTING. 

See Remoteness ; Legacy, C. 

WIDOW. 

See Election ; Specie. 

RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 


REPORTBD UT BAKIIISTERS OF THE SEVERAL 
COURTS. 

Uavts CbaiurRan 

Rigby v. Strangways. Dec. Ist, 1846. 

entering appearance. — NEW ORDERS. 

A defendant having filed a bill for the same 
purpose as the plaintiffs, and declaring to 
abandon it, was refused leave to enter an 
appearance under the Ifyth Order of May, 
1845, art. 5, after the expiration of the 12 
days thereby allowed. 

The plaintiff filed his bill on the 12th Nov., 

1845, and served the defendant with a copy on 
the 5th August, 1846. The common appearance 
was entered by the latter on the 2nd Nov., 

1846, and on the 9th he was served wkh notiee 
of motion to discharge such appearance on the 
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grounds of irregularity, the l6th of the new 
orders, art. 5, requiring it to be entered within 
1 2 days after service of a copy of the bill, Ke- 
plication was filed on the 11th of the same 
month. The Vice-Chancellor of England had 
refused, wiih costs, the defendant’s application 
for leave to enter an appearance. The de- 
fendant filed a bill for the same purpose as the 
plaintiff's, on the 10th July, 1846, being three 
weeks before he was served with a copy of tlie 
latter. 

Mr. Stuart and Mr. Elderton now renewed 
the apjdjcation, which was opposed by Mr. 
Holt and Mr. Lloyd, 

’J’he Lord Chancellory having previously sug- 
gested certain terms to the defendant respect- 
ing the withdrawal of his bill, to which he did 
not accede, remarked that it was always grati- 
fying to the court to be enabled to save e.xpense 
to the suitors, although unfortunately it had 
not always such discretionary jiower couhded 
to it as that conferred by the new orders in the 
present instance. It was evident that one of j 
these two hills was useless if both were filed for 
the same object. Under the circumstances, ; 
the order of the Vice-('iiancellor appeared to be | 
perfectly right. 

Motion refused, with costs. 


MoTW Court j 

Hodsony, Harris. Nov. 21st, 1846. '■ 

PERSONAL REPRESENTATIVE. — OFFICIAL j 

ASSIGNEE. I 

An order to pay a sum to a person or his per - 1 
sonal representative will justtfy a payment \ 
to his o^cial assignee. 


Mary hii wife, certain hereditaments, including 
a mansion house and grounds, were limited to 
Edward Leigh and Mary bis wife for thejr lives, 
with remainder to the sons of the marriage in 
tail male, and in case there should be no sons, 
then to the daughters as tenants in common in 
tail. The wife died, leaving five daughters but 
no sons ; and a petition was presented on be- 
half of the infants, under the U Geo. 4, and 
1 Will. 4, c. 65, praying for a reference to the 
Master to inquire whether it w’^ould he for their 
benefit that a building lease of a portion of the 
property should be granted. i^y the 17th 
section of the act it is declared, that where any 
person being an infant shall be seised or pos- 
sessed of or entitled to any land in fee or in 
tail, and it shall appear to the court to be for 
the benefit of such infant tliat a building lease 
shall be granted of such estate, it shall he law- 
ful for such infant or liis guardian, by the di» 
rection of the court on jieLition, to make such 
lease, provided that no lease be made of such 
mansion house, or grounds held therewith, for 
any period exceeding the minority of the 
infant. 

Mr. Barber, for the petition. 

The Vice- Chancellor said, he was of opinion 
the court had not the power to make such an 
order, unless the infant had an indefeasible 
estate in possession in fee or in tail. A similar 
question had arisen in export e Evans, 2 MyL 
& K. 318, and it had been there derided that 
the act did not a})ply. Having regard also to 
the latter part of the 17th section of the act, 
and the circumstances of his case, he con- 
sidered the court could not exercise the power, 
and the petition must be refused. 


In this case an order had been made for 
payment of a sum of money to a creditor or his 
personal representative. The Master had found 
the sum in question was due to a Mr. Young, 
as the official assignee of the creditor ; but the 
Accountant-General made a difficulty as to 
paying it, on the ground that the official as- 
signee was not the personal representative of 
the creditor. 

Mr. Spence now applied for an order that 
the money should be naid to the assignee. 

Lord Langdale saifl that there appeared to 
him no doubt but that the Accountant-General 
might safely pay the money to the official as- j 
signee under the order as worded ; but if he ' 
continued to have a difficulty about it, he 
would make an order authorizing the payment. 

ViftsCftattccllor of (ffiiglanlr. 

Exparie Leigh. Nov. 21, 1846. 

INFANT. CONSTRUCTION OF ACT 11 GEO. 

4 AND 1 WILL. 4, C. 65. 

The court has not the power under the above 
act to direct a lease to be made of the pro- 
perty of an infant, unless such property is 
absolutely vested in the infant in fee or in 
tail. 

Bv a aettlement dated in October, 1839 , 
made on the marriage of Edward Leigh and 


'FfccsfSrfjaurcUor lilnigfjt 33 iure. 

Morris y. Morris; Same v. Same. Michael- 
mas Term, 1846. 

L.ACHES. — PUBLICATION. — BILL TO PER- 
PETUATE. — INFANT. 

An infant defendant answered, by guardian 
to a hill filed in 1823, to perpetuate tes- 
timony. In 1836 he attained full age. In 
1846 he moved for liberty to answer or de- 
mur, and excused the delay of ten years by 
stating circumstances showing great destitu- 
tion. The court refused the motion, with 
costs. A suit had been instituted in Ireland, 
to which the defendant was a party. Motion 
being made in the above-named English 
suit, to pass publication, the motion was 
directed to stand over until publication had 
passed in Ireland, 

These were two motions, the first of which 
was made on behalf of the plaintiff, that the 
de^iositions in the cause might be forthwith 
published, or that publication might pass upon 
the production to* the officer of an affidavit 
showing that the publication of depos tions in 
a suit in Ireland had 'passed. In the Irish suit, 
J. W. Morris, jUn., the only surviving defend- 
ant in die present cause, was plaintiff. The 
second inotioti was xitade on behalf of the said 
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J, W. Morris, that he n^tfjht be at liberty to 
demur or antiwer to the bul in this ccmit, or 
t^e such other proceedings as might be ad- 
vised. The facts appeared to be these : — In 
1823, the bill was filed for the piiq)ose of per- 
petuating testimony, the object being to annul 
a marriage between the parents of J. W. Morris, 
jim. An answer was put in by him, by his 
guardian. In 1836 he attained liis majority. 
The Irish suit had been instituted in 1816, with 
an object similar to that of the English suit. In 
1 84C),tlieMa6ter of the Uo’jls of Ireland refused a 
motion by the pl^ntilf then*, for passing publi' 
Ucation, but without prejudice to a renewal of 
the motion, when publication should have 
passed in a third suit, in which J. W. Morris, 
jun., was plaintlflf. Hy his affidavit it appeared, 
that the family suits had gone on since 1816 
and 1823, his mother dying, and liis father ob- 
taining his discharge under the Insolvent 
Debtors’ Act, and he, the defendant, J. \V. 
Morris, being in such destitute circumstances 
as to be unaWe to procure professional assist- 
ance ; and that the property and the parties 
were in Ireland, he alone being resident in 
England. 

Mr. Rogers for the motion on behalf of J. W. 
Morris, jun. 

Mr. E. F, Smith, (or the plaintiffs, consented 
that the motion to pass publication should 
stand over until after publication in the Irish 
suit. As to the second motion, he submitted, 
that there hud been laches, which precluded 
the court from lending its assistance. He cited 
Lord Dursley v. Berkeley, 6 Ves. *252 ; Bay ley 
V. Edwards, 3 Swanst. 703 ; Salt v. Donegal, 

1 Lloyd & C. 82 ; Kelsall v. Ketsall, 2 My. & 

K. 409; Price v. Carver, 3 My. & Cr. 157 ; 
Bent v. Tou»< 7 , Q Sim, 160 ; Tullock v. Hartley, 

I You. & Coi. C. 0. IH. 

Vice-Chancellor Brace said, that without de- 
ciding whether lie would have made an order 
upon the motion of the defendant, had he come 
earlier, or had a substantial excuse or exjdana- , 
tion been given for the delay, he must refuse j 
the motion, with costs. As to the second notice 
of motion, that the depositions might be pub- 
lished, he was of opinion, having regard to 
what had been done by the Master of the Rolls 
in Ireland, that the motion must stand over, 
with liberty to apply, lie recommended that 
the court in Ireland should be informed of the 
state of the proceedings here. Ilis present im- 
pression was, that so soon as publication had 
passed in the Irish suit, publication should also 
pass here. Hut he did not at present decide 
this. 

Brncb- 

(Defore the Four Judges.) 

Pearee v. Chaplin. Michaelmas Term, 1846. 

PRACTICX.— 'JUOGB’s ORDEIl. — HOW FAR A 
PARTY CONCLUDBO BY lilS OWN CONDUCT. 

A judge's order to set a$^ a judgment and 
ejreeift/fo?i /or irreg^drity was made, im- 
posing as terms jOg the defendant, that he 
should not bring an action : and at the time 


: Queen's Bench. 

such order was made, the attorney fo/r $Ike 
defendant protested against the power of 
the judge to impose such terms, but he affr 
cepted the order and served it. 

Held, that the defendant, having accepted and 
served the order, was precluded from f^ter^ 
wards objecting that the judge had no power 
to impose terms on the defendant that he 
should not bring an action. 

In this action judgment was signed for want 
of a plea, and execution issued. On the 27th 
of July a summons was taken out by the de- 
fendant calling on the plaintiff to show cause 
why the judgment and all subsequent proceed- 
ings should not be set aside for irregularity, 
with costs. The case was heard before the 
(yhief Baron at chambers, who ordered that the 
judgment and execution should be set aside, 
without costs, and that no action should be 
brought. The attorney who appeared for the 
defendant objected at the time the order was 
made, that the learned judge had no jiower or 
authority to impose these terms on the defend- 
ant, directing that no action should he brought. 
The order was served on the ])laintiff, and the 
defendant acted on it. A rule nisi was obtained 
to set aside the judge’s order. 

Mr. JL Hilt now showed cause. One ob- 
jection to this order is, that the learned judge 
in setting aside the judgment and execution for 
irregularity had no authority to order that the 
defendant should bring no action. But the 
defendant has by his own conduct precluded 
himself from taking the objection, lie accepts 
the order, and serves it, and therefore, cannot 
now dispute the power of the judge to make it. 
In Giraud v. Austen,^ it was held, that where a 
party has obtained a judge’s order to set aside 
a judgment upon payment of costs, he cannot, 
if he has drawn up and served the order sub- 
sequently, procure the rescission of so much of 
it as relates to costs. (Stopped by the Court.) 

Mr. Petersdorff, contra, In that case the 
judge had power to make the order as to the 
costs, but the distinction is, that in the present 
case the judge had no power to make that part 
of the order which imposed terms on the de- 
fendant that he should not bring any action. 
Now the cases of Cash v. Wells,^ Abbott v. 
Greenwood,*^ Adlamw Noble, establish the pro- 
position, that where a judgment and execution 
are set aside for irregularity, the court has no 
power to impose the terms on the defendant 
that he shall bring no action. Judgtnent had 
been signed against the defendant, and his pro- 
perty was actually taken in execution, and 
therefore he M-as comjielled to accept the order 
made by the learned judge, and the attorney 
who appeared for the defendant protested 
against the latter part of the order, which pro- 
test is not abandoned by the act of drawing up 
the rule where it relates to a portion of the 
order which there was no jurisdiction to make. 
I l.iord Denman, C. J. Assuming that these 

• 1 Dowl. N. S. 703. »» 1 Barn. & Adol. 375. 

• 7 Dowl. P. C. 534. ^ 9 Dowl. P. C. 322. 
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proceedings are irregular, then the facts 
that an application wa« inade to a judge at 
chanibera to set aside a judgment and execution 
for irregularity, with costs, but the learned 
judge made the order, without costs, imposing 
the terms that the defendant should bring no 
action. Then it said that the attorney for the 
defendant appeared and protested against the 
terms imposed by the learned judge, but not- 
withstandiin; such protest he accepts the order, 
serves it, and takes all the benefit to be derived 
from it. I'he defendant, theref(»re makes him- 
self a party to the rule, and thereby precludes 
himself from the right of bringing an action. 
There are cases where it is said that a judge 
has no power to impose these terms, but there 
is no case which goes the length of deciding 
that where a party has accepted and acted on a 
judge's order, he can afterwards refuse to 
comply with the terms imposed by it. 

The other judges concurred. 

Rule discharged, without costs. 

In re — Michaelmas Term, 1846. 

PKACTICR. ATTOUNEY. 

The court will entertain an application to 
strike an attorney off the roll for alleged 
professional misconduct^ although the facts 
adduced in support of the charge disclose 
evidence sufficient to sustain an indictment. 

This was an application calling upon an at- 
torney to show cause why he should not be 
struck off the roll for alleged professional mis- 
conduct. 

Mr. Whitehurst and Mr. Flood now showed 
cause. The aflidavits, on which this motion 
was made, state facts which amount to an in- 
dictable oifence, and the practice of this court 
is not to entertain an application of this sort 
till the criminal charge has been disposed of. 
In one case'* in this court Lord Denman, C. J., 
so lays down ''the rule. He says, “ The facts 
stated amount to an indictable odence. Is not 
it more satisfactory that the case should go to 
a trial ? I have known a})p1icationH of this sort 
after conviction, upon charges involving pro- 
fessional misconduct ; but we should be 
cautious of putting parties in a situation where, 
by answering, they might furnish a case against 
themselves, on an indictment to be afterwards 
preferred. On an application calling on an at- 
torney to answer the matters of an attidavit, it 
is not usual to grant the rule if an indictable 
offence is charged.'* A different rule was cer- 
tainly laid down by Ijord Abinger, C. B., in 
Stephens v. Hill/ that the fact of an attorney 
being charged with misconduct will not pre- 
vent the court granting a rule calling upon him 
to show cause why he should not be struck off 
the roll, but that the court would not, under 
such circumstances, call u()on him to answer 

• As the complaint against this attorney is 
still under consideration the namb is omitted. 
—Ed. 

^ 3 Barn.. & Adol, 1088. 

10 Wei. 28.' 
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the matters in an affidavit. {^Lord Denman, 
C. J. I always thought that the rule laid down 
by Lord Abmgcr was correct, and that an at- 
tai:.ney ought always to be amenable to these 
motions.] A distinction is there drawn be- 
tween misconduct of an attorney in the course 
of any cause, and misconduct not connected 
with the practice of his profession of an at- 
torney, and in the latter case, Lord Abinger, 
C. B., says, that the court will not strike him 
off the roll until after conviction by a jury. 

Mr. Robinson, for tUe Incorporated Law So- 
ciety, was not heard on this point. 

Lord Denman, C. J, We do not agree with 
the counsel for the verson against whom this 
I application is made, that the first objection is 
I to have any effect. The object of such appli- 
i cations is not merely to punish the ])articular 
person applied against, but to prevent a dis- 
honest man acting in this court and appearing 
to act with the authority of the court. We 
stated that in the case of Fjc parte King/ and 
that is in fact the very intention of this sum- 
mary jurisdiction. 

I Numerous affidavits were filed in answer to 
;the charge, and the case was referred to one of 
ithe Masters to make his report to the court on 
the subject, witli liberty to call for further 
affidavits. 

^urnt'4 ISritd; |3racttcc Court 

Stones V. Biron. Michaelmas Term, 1846. 

SHERIFF'S COURT. — PRACTICE IX. AT- 

TORNEY. 

Where an attorney conducts a civil cause at 
a trial before the under -sheriff, as advocate, 
and makes a speech to the jury on behalf of 
his client, he cannot give evidence in the 
cause, and if he does, the court will grant 
a new trial. 

Debt, by the indorsee against the indorser : 
Plea, no notice of dishonour. 'I’his case was 
tried before the under-sheriff, when the plain- 
tiff obtained a A'erdict. In the early part of the 
term, Udall obtained a rule nisi for a new trial 
on two grounds; — let, that the notice of dis- 
honour relied on at the trial was an insufficient 
notice ; and 2ndiy, that the attorney who con- 
ducted the plaintiff’s case before the under- 
sheriff had been guilty of imjiroper conduct at 
the trial. I’lie alleged impropriety was, that 
the attorney had acted in the cause in the 
double ca])acity of advocate and witness, for 
when the case for the defendant had been 
closed, the plaintiff’s attorney addressed the 
jury, and commented on the evidence given by 
the defendant’s witnesses, (who had attemiitcd 
to set up sonic agreement between the plaintiff 
and defendant,) and then stated, that he should 
himself give evidence to contradict the defend- 
ant’s wilnesses, which he accordingly did, and 
the plaintiff had a verdict. 

See 31 L. O. 90. That case also was 
mooted at the instance of the Incorporated Law 
Society, 



142 i Stiperior ourts : Queen^s Bench 

Petersdorff now showed cause. (The first 
branch of his argument related to the notice, 
but as no judgment was given on that point, 
the argument is omitted.) There was nothing 
in the attorney’s conduct in this case which can 
at all be called improper ; if there was any fault 
at all it is in the constitution of the court, 
which compels attorneys to ajipear as advo- 
cates there — no fee being allowed on taxation 
of costs for the attendance of council at the 
trial of causes before thc^ under-sheriff ; the at- 
torney is compelled to conduct bis client’s case 
there, and is it to be said, that if he does this, 
he is to be prevented from proving any fact in 
favour of his client which he is enaliled to prove, 
and which, perhaps, may lie exclusively within 
his own knowledge ? it is submitted, that this 
court will not for the first time now lay down 
such a principle. 

Udalt, in support of the rule, contended, that 
nothing could be more improjier and indecent 
than the conduct of the plaintiff’s attorney in 
this case. He cross-examined the witnesses 
called by tlie defendant— made a speech to the 
jury, commenting on the evidence they gave, 
and then stated that he should himself give 
evidence to contradict them. He was then 
■worn, and gave evidence accordingly. How, 
were the jury to separate his speech, which 
consisted of comment on the evidence given 
for the defence, from the statements made by 
him on oath ? This is a position this court will 
not allow them to be placed in* Now in criminal 
cases, it is clear, that a prosecutor cannot ad- 
dress the jury and also give evidence of facts ; 
this is distinctly laid down in Rex v. Brice, 2 
B. & Al. oof), and if this be the rule in criminal 
cases, (I fortiori the rule will apply in the case 
of a civil action. (He then i)roceeded to argue 
as to the insufficiency of the notice of dis- 
lionour, but was stopped by the court.) 

Patteson, J. I do not think it necessary 
in this case to consider whether the notice 
of dishonour relied on by the plaintiff was 
sufficient or not. I would rather decide the 
case on the broad and general ground, that 
it was liighly improper for tlie attorney to act 
in the double capacity of advocate and witness. 

1 think that where a party makes a speech to 
the jury, cross-exaTnines the witnesses called on 
the other side, makes a speech in reply, and 
then considers himself as a witness, he ought 
not to be heard ; in this case the plaintiff’s at- 
torney did the acts I here named in his charac- 
ter as advocate, and then was heard as a wit- 
ness, and therefore, on that ground, I think 
that the rule for a new trial should be absolute. 

Rule absolute. 


(ZTommon %)Uns 

Giles V. Tooth, and Giles v. ten other defend- 
ants in as many separate actions. Michael- 
mas ^ferm, 1 840. 

PROVISIONAL COMMITTEES. — SEVERAL AC- 
Tl ON S. STA YI N O PUOC E E DINGS. 

Where the .same plaintiff brinys separate ao- 
iio7is against several members of a railway 
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provisional committee, the court will not 
stay the proceedings in each of such ac- 
tions, except the one with which the plaintiff 
should elect to proceed. 

A RULE had been obtained in the early part 
of tliis term, calling upon the plaintiff to show 
cause why the proceedings in each of the above 
, eleven actions should not be stayed until this 
I court should otherwise order, except in such 
I one of the said actions ns the said plaintiff 
should elect to proceed with, and for a stay of 
proceedings in the meantime. The sum sought 
Ito be recovered was £l,5GO, for the services 
' performed by the ])laintiff for the 1 onbridge 
I and Rye Harbour Railway Coinjiany, of which 
! the defendants were with others the provisional 
•; committee; and the affidavits in support of the 
I motion for the rule nisi showed that the debt, 

I if due at all, was due from the defendants 
i jointly, and that each defendant separately dc- 
j nied his individual liability. 

, Channell, Sergeant, and Piyott, now showed 
I cause. No terms are offered in this case by 
. the plaintiff, and there is nothing in the affida- 
vits to show oppression, or that the jirocecd- 
: ings are vexatious ; there is, therefore, no 
^ jiretence for asking that the actions should be 
I stayed, and the present case is very different 

• from those of Doyle v, Anderson, 1 Ad. & El. 

I ()35 ; Kerry, Lee, y^Dow. & Ry. 125 ; Bartlett 
! v. Bartlett, 4 Scott, N. R. 779 ; Anderson v. 

Twogood, 1 Q. B. 245 ; Came v. Leigh, 6 B. 

; & C. 124; and other cases of consolidation 
j rules, where some advantage is always given 
I to the plaintiff. The defendants may plead in 
> abatement, or in case of judgment against one, 
the others may plead that judgment in the 
; other actions, or after execution, proceed by 
■ audita querela. King v. Hoare, 13 M. & W. 

! 494 ; Bac. Abr. audita querela, B. The de- 
j fendants here may be liable to different por- 
tions of the claim, and thus, if compelled to 
elect, would be placed in a difficult position. 
jThe case of Pechell^y. Langton, 2 T. R. 512, 

I was also referred to. 

j Bramwell, contra. The court clearly had 
: jurisdiction to make this rule absolute. Pechell 
! V. Langton, 2 T. R. 512 ; llumjihreys v. Knight, 

• 6 Bing. 572 ; Sadler v. Cleaver, 7 Bing. 767 ; 

I Everett v. Yowells, 3 B, & Ad. 349 ; Miles v. 
j The Inhabitants of Bristol, 3 B. & Ad. 945 ; 

Jeffries v. Sheppard, 3 B. & A. 696. Tidd Pr. 
528. The effect of the statute 3 & 4 W. 4, c. 
42, 8. 8, is to restrain the common law right 
of a plea in abatement, and in actions like the 
present, it is now very difficult to jilead in that 
way. As, however, the defendants have the 
right so to plead, the court, it is submitted, 
sh(»uld by virtue of their equitable jurisdiction, 
grant the summary relief ik'w asked. 

Wilde, C. J., after stating that the rules in 
similar cases then pending in the Queen’s 
Bench could not, when decided, affect the ])rc- 
sent application, proceeded : This is an appli- 
cation, calling ujioii the court to stay the pro- 
ceeding.s in all the eleven actions hut the one 
which the plaintiff* should elect, and the ground 
i.s, that the defendants arc under particular 
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hardship, and also that they had a circuitous 
remedy, by which to obtain substantially the 
same relief. Now that the defendant is under 
a hardship, furnishes no ground why the court 
should take from the plaintilF that leg^ right 
which he possesses, unless it can give him sub- 
stantially the same remedy. Then, had the de- 
fendants in the first place made (»ut that they 
possessed a circuitous mode of obtaining the 
same relief? It is said that they cannot prac- 
tically ])lead in abatement, and if so, that re- 
medy is gone, owing to the nature of the part- 
nership into which they have entered, and 
that the plaintiff could not sue jointly any given 
number of the defendants with safety. The ^ 
plaintiff has a right to sue one of the several : 
joint contractors, unless the defendants can j 
show how he can safely sue all jointly, which ' 
here they cannot do. Why, then, are we to 
give that remedy which they cannot obtain by 
pica in abatement contniry to the provisions of 
the late Act of Parliament. The whole hard- 
ship arose out of the nature of the association • 
into which the defendants had entered. Tliatj 
was their own act, and it is no ground for the j 
court’s casting any inconvenience on the jdain- 
tiff. 'riien do the defendants show any abuse 
of the process of the court, any improper mo- 
tives in the proceedings on the part of the 
plaintiff* ; on the contrary, all the circumstances 
of the case show that if the plaintiff wished to 
make the i)arties liable, he had no other mode 
of proceeding, and is doing nothing more, 
therefore, than exercising his legal right. Whaij 
ground, then, remains for interfering ? It was j 
no duty of a judge to alter the law, and it wasi 
besides very difficult in this case to see that | 
any rule could be made which would give the 
defendants the relief .substantially which they 
ask, and would not at the same time operate 
prejudicially on the plaintiff. Resort must be | 
ha(l to the legislature to make rules to relieve 
in new cases, for the court have no such power. 
Although desirous to Hud some mode of re- 
lievi”ig the defendants, 1 have m t been able to 
see the way clearly, and am therefore of opinion 
that there is no course left but to discharge 
the rule. 

Coltman, J. Cases had been cited to show 
that where there is a clear but circuitous mode 
of proceeding to obtain relief, the court will 
interfere siiimnarily. In the present instance, 
however, it docs not appear that the defendants 
had such a clear, definite, legal course. If a 
case of opjiression bad been made out, it might ' 
have afforded a ground for the court’s inter- 
ference ; but it does not apjicar to me that any 
such ground has been made out, and we all 
know from experience, of w'hicli u e have had 
much, in cases like the present, that the liability 
of provisional committee men dejiends on 
various circumstances, and there would, there- 
fore, he great hardship on the plaintiff’ if lie 
were coinpelled to sue jointly. 

,1. I am of the same opinion. Un- 
less the defendants were prejiared to say that 
they all and no more were liable, it would not 
he the same thing for the plaintiir to sue them 


jointly, and the plaintiff thei'efore appears to 
me to be doing nothing more than is just, legal, 
and right, in order to enforce his demand, the 
right of the defendants to plead in abatement 
being left quite undisturbed. The court, then, 
is asked to give relief l*y staying the proceed- 
ings in all hut one action, and that uncondi- 
tionally ; hut that 1 think cannot be granted, as 
the plaintiff* clearly had a right to do what he 
is doing, and further could not do what is re- 
quisite to the just enforcement of his rights 
without adopting the 'course he had adopted. 
The cases cited on behalf of the defendants 
have a \try remote bearing on this case, and 
only show that where there is an equitable 
right, the court will e.xercise their equitable 
jurisdiction concurrently with their legal. 

Williams^ J., concurred. 

Rule discharged with costs. 

Cfyrhrqan*. 

Smith V. Wedderburae, Michaelmas Term, 
Nov. ir, 1846. 

FORM OF ENTiCllING APPEARANCE FOR DE- 
FENDANT. 

A plaintiff who sues in person may, upon the 
defendants default^ enter an appearance 
in person for him, although no such form is 
yiven in the schedule of the Uniformity of 
Process Act, l W» 4, c. 39. 

In this case the jffaintiff had entered an ap- 
pearance for the defendant, in the following 
form : — 

“ In the Exche ]uer of Pleas, 

John Elias Sm.ih, plaintiff, 
against 

Charles Webster VVeddeiburn, defendant, 
Joliu Ellis Smith, the plaintiff’ a})pcars for the 
defendant.” Sec. Stat. 

Hurlstone moved for a rule to show cause 
why the above appearance should not he set 
aside, and why the defendant should not be 
at liberty to enter an ajipearance. The Uni- 
formity of Process Act, 2 Will. 4, c. 39, s. 2, 
enacts, “ that the mode of appearance to every 
such writ, or under the authority of this act, 
shall he by delivering a memorandum in writ- 
ing, according to the form contained in the 
said schedule, and marked No. 2, such memo- 
randum to he delivered to such officer or person 
as the court out of which the process issued 
shidl direct,” &c. I'he schedule gives three 
forms of entering an appearance, one where 
the defendant appears in ])erson, another where 
the attorney of the defendant appears for him, 
and a third, where the Jittorney of the plaintiff* 
appears for the defendant according to the sta- 
tute. But there is no form which authorizes a 
phiintiff’ to ap})ear in person for a defendant. 
It may perhaps be a casvs omissus, or jirohahly 
the legislature might have intended that an 
ajipcanmcc should not lie entered for a delend- 
ant, unless by a person under the control of the 
court. It has been iVeipicntly held, that the 
forms of ap2)earaiiee given by that statute must 
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be etrictly pursued. In W arreA v. Lotfe, 7 
Dowl. P. C. 602, where the appearance omitted 
the name of the attorney ; the court held, that 
the plaintiff mi^ht treat it as a nullity and | 
enter an appearance according to the etitute. 
So where an appearance Stared by the plain* 
tiff's attorney for the defendant, omitted the 
words “ according to the statute,” it was held 
irregular. Codrinyton v. Curlewis, 9 Dowl. P. C. 
966 . 


Bannisters v. Elli. 

^ Kortriglit v. Macejueen. 
Same v, Barlow*. 

Hentell v. Scales. 
Gregory v, l\’’sd0. 
Hodgaon v. liodgion. 


THE EDITOR’S LETTER BOX. 


Pollock^ C. B. ’'I’here ought to be no rule. 
The statute means that the forms given in the 
schedule are to be followed in cases to which 
they apply. But in cases to which they do not 
apply, you may still enter an a))pearance, keep- 
ing as close to those forms as practicable. 

Parke, B. The l6th section enacts, that all 
such proceedings as are mentioned in any writ, 
notice, or warning issued under this act, shall 
and may be had and taken in default of a de- 
fendant s appearance, or putting in special bail, 
as the case may be. The writ of summons > 
commands the defendant to enter an appear- 1 
ance, and warns him that in default of so doing, i 
the plaintiff may enter an appearance for him, j 
and proceed thereon to judgment and execu- 
tion. That is a general provision that in all . 
cases the plaintiff may enter an appearance 
upon the defentlant’s default. Therefore, un- ! 
less we construe the 2nd section to mean that ' 
the forms given by the schedule are to be fol- ! 
lowed in the cases to which they are applicable, I 
we should be repealing the l6th section. The ! 
legislaturi* could never have intended that a - 
plaintiff suing in person should be put to the ; 
expense of employing an attorney to enter an 
appearance for the defendant. 

Alderson, B., concurred. ; 

Rule refused, j 


CHANCERY CAUSES TRANSFERRED. 


We always willingly insert any statement 
which appears necessary for the vindication of 
professional character; but we think that as 
Mr. Tyke’s petition has already appeared in 
The Times newspaper, it cannot be useful to 
him or our readers to repeat it here. 

Was the name of our correspondent at Wor- 
ccster inserted in the London Gazette as a 
Master Extra The names in our monthly 
list are taken therefrom. 

We think that the taxing Masters in Chan- 
cery, on taxing costs between solicitor and 
client for conveyancing business done in a suit, 
would allow such charges as arc set out in the 
list referred to; especially that of ** Gs. 8d. 
to a purchaser’s solicitor fur perusing abstract 
every three sheets, in addition to counser# 
fees for advising on abstract.” The counsel’s 
fees are of course in addition to the solicitor’s 
6s. 8d. for every three sheets. The amount of 
counsel’s fees must depend on the nature of 
the case, not the length only. On a common 
law taxation similar costs would, we believe, 
be allowed. 

The charge allowed for drawing conveyances 
is Is., not Is. 4d. per folio; fair copy 4d., not 
6d. ; and engrossing 8d. Parliamentary charges 
are double that amount. 


From the Chancellor of Enjr land to tho Vice- 

Chancellor Knight Bruce, 

By Order of the Loro Chancellor. 

Adlam v, Barlisim. 

O’Halloraii v. Cohen 
Bentson v. Beal son. 

Groom v. Stinton. 

Turte r. Phillips. 

Biltoii V. Frewheeln. 

Atkinson v. Clover. 

Day V. Slade. 

Penny father v. Penny father, 2 causes. 

Rndcliffe v, Readetc. 

Hollis V, Bryant, 2 cause?. 

Howard v, Kirk. 

Reddish v. Howard. 

GJascott V, Long. 

Bradley v, 'I'cnle. 

Parken v, Taylor. 

AVarde v. Hill. 

Bellringer v. Blagrtive. 

Finch V, Seeker. 

Crommetin v, Earl of Belfast. 

Cotgreare r. Cotgreave, 

Hemming v. Dingwall. 


The letter regarding dealings with an heir 
on his coming of age shall be inserted. 

j The letter of G. J. upon the Law of In* 
1 solvency is important, and ehall receive early 
I attention. 

The project of a literary institution for at- 
torneys’ and barristers’ clerks shall be con- 
.sidered. 

To a subscriber at Birmingham we can 
scarcely venture to recommend, amongst so 
many able competitors, the work he requires ; 
but probably Smirke’s Edition of Roscoe and 
Bagley’s Practice will meet his twofold view. 


It is confidently stated that parliament will 
not meet until the first week in February, The 
projects of Law reform, we hope, therefore, 
will be better matured than they have been on 
I former occasions. Amongst other rumoured 
changes, it is said that the Small Debts Act 
has been found so defective that it must be 
altered or amended before it can be carried into 
operation. 
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SATURDAY, DECEMBER 19, 1846. 

Quod magia ad nos 


Pertinet, et nescire 


ruorosED alterations in *jiie 

RANKRUPT AND INSOLVENT 
LAWS. 

It 18 rumoured that extensive and im- 
portant alterations are contemplated in the 
laws relating to bankrupts and insolvents, 
and also in tlie tribunals especially charged 
with the administration of those laws. 
The frequent changes that, have taken ; 
place in those brauciics of the law, be- ! 
ginning about the period wlien Lord ; 
Ilroughani was elevated to the House of j 
Lords, and recurring nearly during every ' 
succeeding session of parliament/ obtains’ 
for any rumour of this nature a ready ere- ; 
dence ; nhilst the universal dissatisfaction | 
which the existing state of the law and its ; 
administration has created, and which now : 
begins to be more strongly felt and ex-! 
pressed by the trading and commercial = 
community than even by professional men, 
causes any proposed alteration to be re- 
garded without apprehension. | 

It is said that a hill has been prepared, 
under the immediate direction of the Lord 
Chancellor, which is to be j)rcsentcd to 
parliament at an early period of the next 
session, for the purpose ol' transferring the 
jurisdiction now exercised by tlie Coin- 
iiiissioners of the Court of Pankruptcy, in 
regard to insolvents, to the Commissioners 
of the Court for the Relief of Insolvent 
Debtors. 

Our readers arc for the most part aware, 
that the jurisdiction of the commissioners 

• No less that fifteen statutes have been 
passed since the 1 AVill. 4, 183], making ex- 
tensive and important alterations in the Laws 
relating to Baiikrnj)ts and Insolvents. 

VoL. XXXIII. No. 1180. 


malum est, agitamus. 

Horat, 

of bankrupt in matters of insolvency, has 
no more remote origin than the statute 

0 6 Viet. c. 1 which enacted, that any 
person not being a trader, or being a trader 
and owing less than 300/., might petition 
the Court of Bankruptcy for protection 
from jirocess. Previously to the passing of 
that statute, the administration of the law 
as regards i«solvent debtors, was exclu- 
sively vested in the commissioners of the 
court for the relief of insolvent debtors ; 
but it was not competent for any person 
to petition that court as an insolvent, who 
was not in actual custody. The statute 
D & () Viet. c. IIG, followed by the statute 
7 & 8 Viet. c. yO, enabled jiersons wlio 
were unable or unwilling to pay their debts, 
to avail themselves of tlie benefits of tlie 
laws passed for the relief of insolvent 
debtors, by ])elition to the Court of Bank- 
ruptcy, without having been previously 
subjected to any personal restraint or in- 
convenience. Moreover, after the statute 
7 iS: 8 Viet. c. 9G came into operation,*^ a 
debtor who bad delayed taking advantage 
of the provisions of the stat. 6 & 6 Viet. c. 
IK), until he was arrested, obtained his 
immediate discharge from custody upon 
filing his petitluii in the Court of Bank- 
ruptcy, — without any previous investiga- 
tion, or any security being taken for his 
appearance when the day for investigation 

1 arrived, — whilst a prisoner who petitioned 
the court lor the relief of insolvent debt- 
ors, and desired to obtain his discharge 
from custody, before his case was heard 
and investigated, could only effect this ob- 

^ This Act obtained the Royal Assent Aug. 
12, 1842. 

® The 9th August, 1844. 
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ject by giving sufficient bail for Ills appear- [ in wliom great confidence is placed — and 
ance when the day of hearing arrived. j whose services arc remunerated wholly 
The superior facilities which the Court j by tlie payment of a per centage on the 
of Bankruptcy afforded to persons who | money which is realized from bankrupt 
cither suffered from or dreaded tlie Iios- 1 estates. Acourt diusconsthutedyvas not, 
tility of creditors, w ere too obvious to be j without being previously altcretl and re- 
ovcrlooked and too ailvantageous to be nc- 1 modelled, a peculiarly promising tribunal 
glectcd. As might be supposed, a con- j for administering the affairs of insolvent 
sidcrable number of debtors availed them- i de()tors whose eshites do not in one instance 
selves of the tempting opportunity, and out of a hundred, produce a dividend of 
took advantage of the wide portal opened a sliilling in the pound. The commis- 
by the legislature : Basinghall Street was , sioiiers of bankrupt did not appear to be 
thronged with insolvent petitioners, whilst ; particularlj^ grateful to tlic legislature, 
the o/fJ court in Portugal Street, was well i for the confidence manifested by throw- 
nigli deserted. Tlic old court, liowever, ing the weight of insolvency business on 
w'as still legally as well as locally in esse, tlieir shoulders. The acts creating this 
It reminded one of Herculaneum or Pom- new jurisdiction w’ere framed in such a 
peii without the ruins, d’iic inacbinery manner as to suggest numberless doubts 
vvliicb bad been (lelibcrately created, per- and difficulties, in cases in which it was 
fecled by experience, and found after a peculiarly desirable that the intention of 
long trial to be amply sufficient for ad- the legislature should be explicitly de- 
ininistering the affairs of all the insolvents dared. Eacli of the bankru|)t commis- 
in the kingdom, continued unbroken, and sioners took his ow'n view of the provisions 
W'itliout any abatement of its capacity or of the statute lie was called upon to ad- 
power. Tlie four learned and cxpeHcnctd minister. "J'he one, lent a ready car to 
commissioners, and all their subordinate every lecbnical objection that could be 
officers, remained exactly as before the urged against an insolvent petitioner. The 
new law' came into operation. The dan- other, thought it bis duty to put such a 
ger was, that the admirable macliincry construction on the statutes as was con- 
would grow rusty for want of use, and the sistent witli bis owm ideas of equity and 
Icarnedcommissioners involuntarily become justice. The law allow'ed of no appeal, 
sinccurists, instead of being useful and Kacb commissioner pursued bis owncourse. 
efficient public servants. Tliat tlie court Tlierc was no ap])roacb even to uniformity 
for the relief of insolvent debtors should be of decision ; but the commissioners dis- 
left in ail its integrity, but witlioutany in- plaj'cd a wonderful unanimity in disjiarag- 
solvcnts to relieve, was a result w hich we ing, and w e had almost w'ritteii, execrating, 
can scarcely suppose it ])Ossil)le those wlio the Jaw^ they were especially selected to 
suggested and framed the recent altera- administer. 

tions in the law' could have coiitemplaled. ; After a short interval insolvents began 
Tiie changes adverted to, liowever, nearly to discover, that although the door to the 
produced this result, and the fact that any Court of Bankruptcy w'as open, the passage 
portion of the business connected w ith in- through it was narrow, and if not beset 
solvents, continued to be administered by , wdtb difficulties, w'as clouded by uncer- 
the insolvent commissioners, appears to; tainty. Those who were well advised, 
have been as much matter of accident as therefore, and who w'ere also in a position 
design, and to have arisen from causes notj to petition the Court for the Belief of In 
very difficult to be explained. j solvent Debtors, with a reasonable prospect 

The Court of Bankruptcy was esta-iof a favourable adjudication, wisely pre- 
blished with a view to the administration | ferred resorting to that tribunal. A suf- 
of a somewhat complicated state of law', j ficient number of insolvents, therefore, 
applicable to the affairs of merchants or continued to petition the court in Portugal 
traders having considerable assets. The Street to afford one of the insolvent corn- 
inevitable expenses consequent upon work- missioners employment for two days in 
ing a fiat in bankruptcy, renders such a every week, and the insolvent circuits were 
system wholly inapplicable to cases where continued three times a year, with an ex- 
there is little or no estate to be adininis- penditure of time and assiduity wholly dis- 
teiTcd. Much of the practical business proportioned to the diminished amount of 
under a bankruptcy is transacted in the business requiring attention, 
office of the official assignee, an officer. Every one has heard of the great 
upon whom onerous duties are imposed — philosopher who, desiring to allow a favou- 
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rite cat as well as her kitten, free access to 
his library, directed the house-carpenter 
to make two lioles in the door proportioned 
to the size of liis feline visitors, and when 
reminded that the great cat and lier minia- 
ture might find their way through the 
same aperture, (candidly declared that the 
obvious sufficiency of a single outlet had 
escaped him. Tlie great legislative philo- 
sopher who devised the new insolvency 
law would seem to liave been labouring 
under a similar degree of abstraction. If 
it were determined to be expedient, or de- 
sirable that persons in insolvent circum- 
stances should obtain the benefit of the in- 
solvent laws without being subjected to 
the annoyance of arrest, or the restraint ot* 
a prison, why not authorise the Court for 
tlie llelief of Insolvent Debtors to admi- 
nister the law tliiis modilied ? Why should 
the altered law be carried into execution 
by a tribunal created and adapted for other 
and dirterent purposes ? The arrange- 
ment now contemplated, of restoring the 
jurisdiction in insolveiu^y to the court es- 
pecially const it iited for tlie administration 
of that branch of the law, is so manifestly 
politic and reasonable, the only wonder is 
that perverse ingenuity should ever liave 
devised ade[)arture I’rom it. 

Other alterations with respect to the 
constitution ol‘ tlie Bankruptcy Court are 
said to have been determined upon. It is 
quite notorious that the business of tins 
court, instead of increasing, has gradually 
diminished. For this many reasons may 
be suggested, independent of any consi- 
derations comicctial with the [irosjicrous ^ 
condition of tliose engaged in trade or 
commerce. When the duties inqiosed 
upon the bankrupt commissioners is 
abridged, by transferring tiie jurisdiction; 
now exercised by them as regards insol- : 
vents to the Court for the lielief of In- i 
solvent Debtors, and further abridged by | 
the transfer of the jurisdiction conferred ' 
by the Small Debts Act, (which converted i 
the bankrupt commissioners into Judges of: 
Courts of Request,) to the new County ; 
Courts, the strength of the court, and the 
number of the commissioners, will be mani- 
festly disproportioned to the extent of bu- 
siness remaining to be performed by them. 
It is therefore supposed to be the intention 
of the Lord Chancellor, gradually to di- 
minish the number of commissioners as 
vacancies occur by death or removal. It 
is also supposed that the number of official 
assignees will be reduced, as opportunities 
arise ; and this portion of the rumoured 


arrangement derives some colour from the 
circumstance, that no successor has been 
appointed to the late Mr. Alsager, who 
filled the office of official assignee, although 
it had heretofore been the practice, when a 
i vacancy occurred, to fill up the office with- 
; out any unnecessary delay. 

The proposed bill shall be laid before 
our readers as soon as a copy can be ob- 
' tained. Meanvvhile v^e shall only express 
our earnest hope that, whatever may be 
the nature of the contemplated changes, 
the expediency of establishing a court of 
appeal ill matters of insolvency, and of 
rendering the existing right of appeal in 
matters of bankruptcy elfective, will not be 
overlooked, Property and liberty should 
not be left in solitary dependence upon the 
judgment of* any individual, however well 
(jualified for the performance of judicial 
duties. The diversity of opinion expressed 
and acted upon, by the Commissioners of 
the Court of Bankruptcy, in the construc- 
tion of tlie statutes giving them jurisdiction 
in matters of insolvency, has not refiected 
credit upon the administration of the 
law; and we are quite satisfied the Com- 
missioners of the Court for the Relief of 
Insolvents would be the first to admit, that 
i.he extensive discretion with wliich they 
arc invested hy the law, as regards the ap- 
portionment of punishment to fraudulent 
ilehtors, as well as in the disposal of pro- 
perty, would be exercised with more fVee- 
(loiii and advantage to the community, if 
they were not restrained and crip])lcd by 
the consideration, tliat tlicir judgments are 
not subject to revision by any other legal 
tribunal. 


LAW OF ATTORNEYS. 


AORKEMENT Foil A SPECIFIC AMOUNT OP 
COSTS. BILL NOT TAXABLE. 

The courts have in several instances 
refused to order a taxation of costs where 
an agreement has been entered into be- 
tween the attorney and client for a specific 
sum, as the amount of the costs to be 
paid. A recent case has been decided in 
equity on thissubject, — before stating which 
we shall advert to some of the early cases in 
the Common Law Courts. Thus, in an ac- 
tion brought by an attorney for fifty guineas, 
upon a special promise of the defendant, 
for business done in his profession, it was 
moved, that it might be referred to the 
Master to see what was due; and that 
upon paying the same, all proceedings 
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iniplit be stayed ; but the Court of King's 
Bench said, us this action was founded upon 
a special agreement, they could do nothing 
in it, and accordingly the motion was re- 
fused/* So in an action of debt upon a 
bond, with a condition for the payment of 
a bill of law charges, it was moved, that 
the bill might be taxed, liut upon the 
conditions being read, and it seeming to 
be a special conditioitof a particular agrcc- 
Tnenl between the })arties, the court j 
doubted whether it could be done; hut,! 
liowever, under a rule U) sliow cause; and; 
on the hearing, though evidently inclined^ 
against their jiosscssing the power to order j 
a taxation, the court advised the plain-; 
tiff to go before the Master to save a suiti 
in equity, which accordinglA' was agreed' 
to/ And in another case wliere a bond 
had been given five years before, and the 
vouchers had been delivered up, the couit 
would not refer the hill to he taxed, say- 
ing, “ an attorney, at this rate, would 
never be safe." ^ 

'J’lie courts, Iiowcvor, look with great 
strictness on contracis between solicitors 
and their clients where a gross sum is stipu- 
lated to he }>aid for costs; but it is impor- 
tant to hear in mind tiiat where there is a, 
special agreement as to the amount of 
costs, the court will not order a taxuliou , 
on peH/iofi, but leave the party to file his 
hiil to set aside the agreement. In a 
recent c*ase<J before the Master of tlie 
II oils llie circumstances were concisely as 
follow ; — 

Messrs. VVhitoconil)?, Iff I jiS, and \\ trays s. 
of ( Jloucestcr, w'cro solitilors JV)r tlio eo-heirs 
of the late Mr, Wood of (iloiu'ester. On an 
action of rjcctinont against the devisees lacing 
called on for trial, a negotiation for a compro- ; 
Jiiise. took ])laec. '^I'ho devisees odered the heirs • 
lOjOOOf, and the heirs asked 1,000/. clear for' 
each of the six co-heirs, and the payment of ; 
all costs, whii!li was refused. I 

Their counsel, addressing Mr. Ileljis, tlie so- ' 
licitor, said, ‘‘Now, Mr. Helps, the raattcr! 
rests with yon, will you allow the parties 1,0()0/, | 
each, and take the. rcinninder for your costs r’‘ 
to which lie replied, “ 1 will.” The compro- 
mise for 10,000/. was then accepted. The set- 
tlement was delayed for some time, and when 
tiic parties attended to execute the necessary 


Trin. 5 Geo. 2 ; 2 Harnardist. K. B. 1G4. 

• Hil. 2 Geo. 2, 1728; lingioell v. Jubson, 
1 Barnardist. K. B. 144 ; Basch. 2 Geo. 2, 
1729. 

^ Cas. Pr. C. P. 109 ; Pr. lleg. 37, S. C. ; 
but see 1 Barnard, 144, 5. 

« In re JVkircombe, 8 Bcav. 140. 


deeds, Greig, (one of the co-heirs) insisted 
his full onc-si.xih of the 10,000/., he remainiofj 
liable to his share of tlie costs ; and he was 
paid according^'. Mr. Helps then offered 
•Mthci’ to carry out the agreement made at. the 
trial, or to deliver his hill in the regular way, 
and he furnished an account of his disburse- 
ments, amounting to 2,914/. 'Jhe live remain-i 
! ing co-lu:irs, in order to have an iiniuediate and 
fiinil settlement, agreed to receive tlie 1,000/. 
each, and to allow the solicitor to retulii the 
remainder for the costs. 

The solicitors afterwards, in September, 
1843, delivered their hill of costs, amounting 
to 4,.50i)/., to Mr. Cbeig, who had not con- 
curred in the arrangement. In June, 1844, 
the five heirs jn-eseuted a sjiccial petition for 
the delivery and taxation of the bill of costs. 

The Master of tlie Rolls decided that 
there appeared to he evidence of sucli a 
contract between the parties as to jweclude 
him from ordering a taxation. “ I make 
no ohservatioij,” said Ins lord.sIiip, on the 
agreement, nor on the right of the peti- 
tioners to set it aside, hc-cause, sitting here 
upon petition, I have no jurisdiction to set 
it aside, and 1 must consider it valid until 
that has been doiie.” 

And ins lordship, commenting on the 
facts ol'thc case, said — 

*• 'riiv ])el.l(iom;rs arc five of the six co-heirs 
of the hiUi Mr. Wood of Gloncestor, whose 
property iuis been the huliject of lll.igiition in 
almost every (•«)urt. ('onca'iving li:cy had a 
rigiit to hv* established against the devisees 
under liis will, tliey entered into iitigatimi 
wiili tliern, in whicli the respondents acted as 
; their solicitors. After a great expense had 
, i)ccn incurred, it was .suggc.stcil tliat it would 
hj advised de to clicct a coiniiroinis >. A sum 
of lO.ooo/. was utVered, and refuse'l. Se- 
veral of the inirtios were desirous of securing 
1 , 001 )/. each, ejear of costs, and it seems their 
eoiinscKsnggested to Mr. Helps, ‘‘Tiic matter 
now rests with you, will you clear the parties 
l,<K)i)/. each, and take the remainder hir your 
co.sts r” to wliith Mr. Helps, for anything that 
appears to the contrary, being both just and 
generous, consented, ynch was the imjiression 
on his mind in the communication between 
liiin and connscl. Mr. Hel 2 )s relied on his 
influence over his clients, to induce them to 
agree on what had been proposed. I’liis was 
not, however, conclusive, for it docs not appear 
to have been considered that the parties pre- 
sent, ami certainly not those aljsent, should be 
irrevocably bound by the agreement. They 
might liave afterwards said, that 4,000/. was 
more than sufficient to pay the costs, and we 
require the balance. When tbe parties after- 
wards met to complete, Greig, the most active 
party amongst the heirs, did not approve -pf 
the arrangement ; he required the person aid- 
ing for the devisees -to pay him the full onus- 
skxth of ,tlie 10,000/., and lie obtained 
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infant otherwise than through Helps. The 
other parties met topfether, and a discussion 
went on a consi(leral>le time as to the settle- 
ment. Now, with respect to the five petition- 
ers, Helps had in his hands a sum of 1,006/., 
helon^ring to each. Ultimately each ag^rectl to 
receive and received l,Oi)()/., each took from 
Helps a receij)t in full of all demands for law 
charges, and thereby extiiifruished all claim 
and demand on the part of their solicitors. 1 
think that this receipt and these circumstances, ^ 
while they stand, show sucli an a^^reement, j 
that I, under the jurisdiction 1 am now exer- 
cising, have no authority to order a taxation.” 

His lordsliij) concluded his juclj]rment as 
follows : — “ I must remark on the great 
danger which solicitors incur when they i 
enter into such arrangements with their i 
clients. An agreement like this between ! 
a solicitor and client for takinga fixed sum I 
in satisfaction of all demands for costs isj 
an agreement whicli may he perfectly ‘ 
good; but this court, for tlic protection of^ 
])artics, looks at every transaction of lliisj 
kind with great suspicion. The matttr 
may turn out to be perfectly fair and 
right, still it exposes tlie conduct of the! 
solicitor to suspicion, and naturally awakens j 
the vigilance and jealousy of this court,! 
seeing tliat one party has all the know- 1 
iedge, and tlte other is in ignorance. But | 
it is not because the transaction may be | 
opened, that, thcrerorc, it is to be considered 
fis open upon an occasion on which the 
court is exercising a jurisdiction in wliicii 
it cannot set aside tl)e transaction. I’iie 
prayer of this petition must be refused, 
but without costs, as the solicitor has not 
acted with proper prudence.” 

LAW OF INSObVFXCY. 

6 & 6 VlCT, C. 1 Ifi, AND 7 & S Vjct. C. 96. 


the debtor, it can l)e takexi under an execution 
founded on a judgment, obtained before or 
after the filing of the petition. 

The 5 & 6 Viet. c. 11 6. s. 2, authorizes 
the commissioner, after jietitiori filed, to give 
a protection to the petiti(»ner from all process 
whatever, either against his person or his pro^ 
perty of every description ; wdfich protection 
shall continue in f()rce vntil tlie a])pearance of 
the petitioner in court.” By sect. 4, it is en- 
acted, that on such appearance the commis- 
sioner may make an order ( final) for the pro- 
tection of the person of the petitioner from all 
process, and for the vesting of his estate and 
effects in an oflicial assignee and as by sect. 

I 7, this final order vested the insolvent’s /?i/Mre 
estate in the assignee, it ainoimted in fact to a 
])rotection of future acquired pro))erty from an 
individual creditor’s execution; the mode of 
obtaining such ])roi)erty for the use of the cre- 
ditors, l»eing jwescrihed by sect. 9. 

But 7 & 8 Viet. c. 96, docs not vest the in- 
solvent’s future property in the assignees, hut 
only his property at the time of his l)ccoiuing 
insolvent. This at least is, I conceive, the ne- 
cessary effect of sect. 4. “ 'I’he proj)crty of 

tlie petitioner shall vest in the assignee,” &c. — 
this must mean his then property; for no act 
yet j)assed has so vested future property with- 
out expressly naming it, (See 6 (ieo. 4, c. 16, 
s. 6:j ; 1 & ‘2 \V. 4, c. 56, 8. * 26 , and 5 & 6 Viet, 
c. 116, s. 7 ) 

The i)oint in issue turns upon this ; for if 
future j)roperty remains in the insolvent who 
has obtained his final order, (dearly neither 
, sect. 4, nor the final order under the present 
I act, protects more than his person. ’I’he words 
U)f the latter are:— “xV final order is hereby 

I made to j)rotcct the person of the said ■ 

from being taken or detained under any pro- 
cess wdjatever,” &c. 

I ’rhere is no clause in the acd nor in the final 
I order, as in the certificate of a bankrupt or the 
' adjudication of an insolvent prisoner, discharg- 
ing from claims and demands, })ut siinjdy this 
personal protection ; and unless the future pro- 
])erty is vested in the assignee, (which I be- 
lieve it is not,) 1 cannot understand wliat there 


To the Editor of the Legal Observer. 

PER.SON OP INSOLVENT IMIOTECTED, HUT, 
ms FUTURE PROl'KUTY LIAIJLK. j 

Stu, — As I believe it to be a very general 
opinion among the profession, that 7 & s Viet, 
c. 9d, “An Act to amend the Law of Insol- 
vency,” &c., in some way discharges debtors 
from the claims of their creditors, and as I be- 
lieve that that opinion is an erroneous one, I 
beg permission to consider briefly its validity. 

1’he view which I wish to establish is, that 
neither does the final order under 5 & 6 Viet, 
c. 116, nor under 7 & 8 Viet. c. 96 , afford any 
pmtoction, except to the person of the debtor ; 
and that as under the latter act, the debtor’s fn- 
tUTc acquired property does not now vest in the 
official assignee, but remains the property of 


is to prevent a creditor from putting in force 
an execiitit)!! against an insolvent’s future 
assets. 

The j)oint is very important, and I am sur- 
prised it has not yet l>ecn raised. If I am 
wrong I shall l)e o])ligcd by some of your cor- 
respondents setting me right. 

It will he said, perhaps, that if iny view is 
correct, tlu^ final order is nearly nugatory. That 
is true ; but the hardship is not so great as that 
of turning a man loose upon the world appa- 
rently discharged, and then when he has, by 
virtue of this whitewashing, contracted new 
debts, permitting the assignees to step in and 
seize his future property for the old creditors, 
as was the case under 5 & G Viet. c. 1 16 . 

G. H- 
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FEES OF AITORNEYS IN IRELAND. 

The following is a copy of the Table of Fees, 
Allowances, Charfjes, and General Rules, to 
regulate the ]>rinciples upon which taxation 
shall be conducted in Coininon Law business 
>iii Ireland ; approved by the Judges, at a Meet* 
ing held in the J udges’ Chamber, Four Courts, 
25th November, 1844, pursuant to 7 & 8 
Viet. c. 107, 8. 39. 

This document will, no doubt, be compared 
by many of our readers with the scale of allow- 
ances on this side the Channel. 

Rule J. ^ 

It is ordered by tlie judges, that the fees, | 
allowances, and charges, mentioned in the fol- 
lowing table, shall he the established fees, al- 
lowances, and charges to he allowed to attor- 
neys, on taxation of costs in common law 
business, in respect of all Inisincss done from 
and after the 1 1th day of October, 1844, sub- 
ject to such alterations as the judges may from 
time to time direct ; and that in such taxation 
regard shall be had to the several instructions 
and directions accompanying the said table. 

Instructions. 

£ s. d. 

1 Instructions to proceed or defend () 6 8 

Letters. 


£ s» d* 

27 Retorno bahendo . . . 0 10 0 

28 Habere facias possessionem, single 

demise . . • • . 0 10 0 

29 Ditto, for every additional demise 0 1 0 

30 Writ of possession, 1 & 2 Will. 4, 

c. 31, s. 24, &c. . . . 0 10 0 

31 Writ of restitution . . . 0 10 0 

32 Levari facias, or other writ issued 

after final judgment not herein par- 
ticularly specified . . • .0126 

33 Writ of enquiry, fee . . .068 

34 Engrossing ditto, per folio . , 0 0 6 

35 Record of Nisi prius, fee . .0134 

36 Engrossing ditto, ]>er folio . , 0 0 6 

37 Writ of scire facias, fee . . 0 10 0 

38 Engrossing ditto, per folio . , 0 0 6 

1 39 Alias or testatum scire facias, fee 0 3 4 

i 40 Engrossing ditto, per folio . .006 

1 [N. B. The above fees to include all certifi- 

I cates at foot and endorsements, sealing, and 
jail things requisite to complete the writ or 
j process.] 

Prepcipe. 

41 Prsecipe for Chancery writ . ,034 

Appearance. 

42 Appearance . . . .050 

43 Ai)pearanct! and defence in eject- 

i ment . . . . .050 

i Term Fee. 


2 Letter for payment, or to settle, and 1 4.1 Term fee 0 6 8 

copy, if sent . . . .0 3 6 ; commence for either party 

[N. H. Not to he allowed, unless sent a rca- 1 until appearance, and to end with final judg- 

Bonable time before action comraciiced.J I ^cnt. Not to he chargeable for ]'lain 1 ifr, un- 

3 Other letter, when necessary, and U^ss an act in court he done in the tem. In 

CQpy 0 3 6 ' crises where several separate pleas or deiences 

4 Each additional copy .* .*010 ; in by the same attorney, one term fee 

TT' J ?> j nnly to f)c allowed for all. One term fee to be 

Jf rits and 1 locess. i .jiiowed in eiectment. altbomrli no defence be 


5 Capias or subpoena ad responden- 
dum 0 10 0 

6 Letters missive . . . .0100 

7 Distringas, or other process, origi- 
nal or mesne, to enforce appearance 0 10 0 

8 Replevin and recaption (for both) . 0 10 0 

9 Uecordari 0 10 0 

10 Pone 0 10 0 

11 Attachment . . . . 0 10 0 

12 Certiorari, or habeas corpus cum 

causa 0 10 0 

13 Procedendo . . . . 0 10 0 

14 Prohibition . , . . 0 10 0 

15 Supersedeas . , . , 0 10 0 

16 Writ of error . . . . 0 10 0 

17 Venire facias juratores , .050 

18 Distringas, common or special 

jury, with copy of panel . .060 

19 Distringas, common or special 

jury, with clause of view . ,0 30 

20 Habeas corpus ad testificandum . 0 5 

21 Subpoena ad testificandum . .04 

22 Subpoina duces tecum . .05 

23 Commission for witnesses . . 0 12 

24 Capias ad satisfaciendum (includ- 
ing testatum) . . . .0 12 

25 Fieri facias (ditto) . .0 12 

26 Elegit (ditto) • . 0 12 


I taken.] 

Draffs^ Knyrossments, and Cojnes. 

45 Drawing and engrossing any plead- 
ing. 3 folios or under . . .046 

i 40 Drawing declarations, and all 
I pleadings, suggestions on record, 
bills of exceptions, sjieciul verdicts, 

^s:c. (to include instructions and 
copies for counsel, when employed,) 

per folio 0 10 

[N. B. In cases of difficulty and importance, 
wherein the pleading is short, an additional 
coiiipeusution for instructiori.s given to counsel 
may be allowed, but within the rule as to cases 
for advice of proofs, post. No. 160. Nothing 
in this schedule is to interfere with the general 
rule of the Sth May, 1832.] 

47 Fhigrossing ditto, per folio . .006 

0 48 Drawing and engrossing affidavit, 

0 when 5 folios or under . . .040 

o 49 Drawing affidavit, per folio . .006 

O 50 Engrossing ditto, per folio . .003 

C 51 Drawing and engrossing petition, 
charge, or discharge, and copy, 6 
6 folios or under . . . .068 

C 52 Drawing petition, charge, or dis- 
61 charge, per folio . , . .0 0 6 
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£ fi. d, 

53 Engrossii^ (littQy per folio • .00 3 

54 Drawing and engrossing recogniz- 
ance^ or bail-piece . . .068 

55 Drawing assignment of judgments, 

10 folios or under . . , 0 10 0 

,56 Engrossing ditto . • . 0 10 0 

57 Drawing and engrossing memorial 

of ditto 0 6 8 

58 Drawing and engrossing warrant 

to enter satisfaction of judgment .068 

59 Drawing and engrossing submis- 
sion or award, 5 folios or under . 0 10 0 

60 Ditto, for each additional folio .010 

61 Drawing and engrossing consent 

or undertaking, 5 folios or under .034 

62 Ditto, for each additional folio .006 

63 Drawing and engrossing receipt 
for money or other matters, in a 

cause 0 2 6 

64 Drawing deeds, or like instru- 
ments, not herein specially provided 

for, for each skin of 15 folios .0 15 0 

65 Engrossing ditto . . . 0 15 0 

[N. Ih At the same rate for a greater or a 

less (jiiaritity.] 

66 Filling common bond and warrant 0 12 4 

67 Drawing and engrossing any ordi- 
nary flower of attorney . . .0124 

08 Copy deeds for oyer, per folio .006 

09 Summons in ejectment . .050 

70 Notice that ejectment is Imiught 
for nonpayment of rent, or on elegit, 

or the like . . . . ,050 

71 ICach necessary copy of declara- 
tion in ejectment, summons, and 
notices, not exceeding 200 copies, 

as limited by stat. 4 Geo. 4, c. 89 . 0 2 6 

[^N. Ih The attorney for the lessor of the 
plaintifF shall verify the necessity of the service 
claimed as to each respective individual, to the 
satisfaction of the officer.] 

72 Drawing notice, particulars of de- 
mand, or set-off . • . .040 

B. The officer may allow for drawing 
long and special notices, where requisite, at a 
rate not exceeding 6d, per folio.] 

73 Copy, ditto, 6 folios or under .010 

74 Ditto, for each additional folio .002 

75 Sendee of notice, rule, or order in 

Dublin on opposite attorney . .010 

76 Certificate of description of defend- 
ant, &c. pursuant to statute 9 Geo. 

4, c. 35, ss. 8, 9» • • .020 

77 Drawing report, including attend- 
ance on the master, &c. for instruc- 
tions for his report, and drawing 
rough draft thereof and of schedules, 
for each folio, or concluding part of 
a folio, for so many as the signed 

r^ort and schedules shall contain 0 0 6 

78 Engrossing report and schedules, 

for each folio . . , .003 

79 Drawing and engrossing report 

upon order to tot . . . .06 8 

80 Each copy of an ordinary writ. 


£ s» d, 

order, notice, consent, summons, or 

the like 0 10 

8 1 All copies of documents not here- 
in otherwise provided for, for each 

folio 0 0 ; 2 

[N. B. Paper or parchment not to be charged 
for or allowed in any case, being included in 
the allowances made in this schedule.] 

Attendances. 

82 Attendance and fee on side bar 
rule, or to make order of Nisi Prius 

a rule of court . . . .034 

83 Attendance on* each motion in 

court, or in chamber, not requiring 
notice, including attendance on 
counsel 0 6 8 

84 Attendance on common motions 

on notice day of hearing . .068 

85 Attendance on new trial motions, 

trials by the record, or law argu- 
ments, day of hearing . . . 0 13 4 

86 Attendance, while case in the list 

and not called on, each day . .034 

[N. B. This fee not to be allowed for arty 
day on which, by the jiractice of the court, the 
case is not to be called on.] 

87 Attendance to mark judgment .034 

88 Attendance to satisfy judgment, 

including signing the roll . .068 

89 Attendance on writ of inquiry or 

inquisition in Dublin . • .110 

90 Ditto, in the country . . ,220 

[N. B. These fees to include all attendances 

for delivery and return.] 

91 Ditto, on record of Nisi Prius, in 

Dublin, day of trial . , .220 

92 Ditto, each succeeding day of trial 2 2 0 

93 Attendance on ditto, while cause in 

the list unheard, each day . ,068 

94 Assizes fee, jury being sworn .550 

95 For each day of trial after the first 2 2 0 

96 If record at the assizes entered 

and jury not sworn . . .220 

97 To be increased on circumstances, 

but not to exceed . . .550 

98 As between attorney and client, if 
the attorney enijiloyed at the trial 
be not a practitioner of the county, 
the client will be liable to pay him 
in lieu of the assizes fee, for each 

day necessarily occupied . .220 

99 Also his actual travelling and other 
expenses, or in lieu of them, per 

diem 110 

100 Attendance on the sheriff^ or his 
returning officer, coroner, or elisor, 
with writ and for return, or for 
assignment of bail or replevin 

bond 0 3 4 

101 Attendance on registrar, with 
docket of record, and copy of bill 
of particulars (with certincate of 
counsel, where requisite) and to 

enter cause for trial • • .068 

102 Attendance and docket for re- 
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£ s, d. 

gi«trar, of plea of oonfesekw 4:^ 
consent for judgment |^ven^ and 
that cause will not proc^ to trial 0 3 4 

103 Attendance for postea, if not filed 

on the proper day • . .034 

104 Attendance to see cause set down 

for argument . . • .034 

105 Attendance on officer, with notice 

of motion . . . .034 

lOG Attendance for and filling first 
aurnnions to go befdre officer or 
arbitrator . . . .034 

107 Attendance on judge or baron 

for order and fiat, or letter missive 0 6 8 

108 Attendance and docket for judge 

or baron, with notice for new trial 
motion, or conditional order for 
setting aside verdict or nonsuit, to- 
gether with the necessary docu- 
ments 0 3 4 

109 Attending noting boohs for the 

judges, indexing and endorsing the 
points of exception or objection, 
including instructions and attend- 
ance on counsel for the points, if 
necessary. . . . . 0 13 4 

110 Attendance before the master on 

special reference . . .068 

1 1 1 Attendance to enrol memorial of 

assignment of judgment . .068 

112 Attending tci amend pleadings 

underordcr or by consent . ,0 6 8 

113 I'W all the attendances in the 
oliices of the courts in cases where 

no term fee allowed . . .068 

IM Attending to draw money out of 

court 0 13 4 

llfj Attendance to strike special jury 0 6 8 

llG Attendance to reduce special jury 0 6 S 

1 J 7 lust of IS names . . .020 

118 List of 24 names , . .010 

110 Attendance inquiring as to sol- 
vency of sureties projio.sed . .068 

120 Attendance, putting in or oj)pos- 

ing sjiecial hail or sureties . . 0 6 S 

121 Attendance at the stamp office .068 

122 Attending to settle and pay debt 

and costs (debt 20/. or upwards) .068 

123 Ditto, debt under 20/. . .0 3 4 


t27 Ditto, in the country, according 
to distance, not exceeding, exclu- 
sive of trayelling/^expensea, per; 
diem • . • • .2 3 0 

128 Attendance on arbitrators, for 

each hour when business done .0 6 8 

129 Not to exceed on any day .2 0 0 

130 Attending the parties on execu- 

tion of deeds, warrants to acknow- 
ledge satisfaction, or to see assign- 
ments of judgments and memorials 
executed . . . , . 0 6 8 

131 Also for each e-xecution at a dif- 
ferent time and place . .068 

132 Attending to examine witnesses, 
in cases of difficnl!^^ and import- 
ance, not to exceed in any case .200 

133 Attending to in.spect or exhibit 

documents . . . .068 

134 Attending counsel with briefs, 
cases, pleadings when sj)ecial re- 
freshers, retainers, to aj)point con- 
sultations, this to include attend- 
ance on all the counsel, no matter 

how many . . . .068 

135 Attending consultation (see rule 

of 8th May, 1832.) . . . 0 13 4 

136 ICach necessary attendance not 
herein otherwise provided for, for 

the first hour . . . .068 

137 If on a public board, for the first 

hour 0 13 4 

13S For each further hour on same 

day . • . . . .068 

139 Not to exceed on same day .1 0 0 

140 Each necessary attendance on the 
client or on any other person by 

his directions, for the first hour .068 

141 For each succeeding hour em- 
ployed 0 6 8 

142 Not to exceed on same day .10 0 

143 On aj)pointriient of a new at- 

torney, for his necessary instruc- 
tions to enable him to obtain a 
knowledge of the cause, in ordi- 
nary cases . . . .068 

144 "JV) he increased when the officer 
is of oj>inion the labour deserves it, 

hut not to exceed . . .200 


[N. IL In actions of assumpsit, debt, or 
covenant, for sums under 20/., or within the 
proviso of the rule of .Stii May, 1832, the in- 
stnictions and attendances shall be taxed at the 
scale of charges mentioned in this schedule, 
reduced by one-half, and if for sums under 5/. 
no instniclion or attendance shall he allowed. 
But this shall ftot extend to actions brought 
for the purpose of trying a right to property 
more extensive than the sum sued for.J 

124 Attending and obtaining or giv- 
ing undertaking to appear, includ- 
ing undertaking . . .068 

12.5 Attendance to pay money into 

court . . . . .01341 

126 Attending on a view jur}', in 

Dublin . • . * .0134 


[N. IL 'J'his is not to he allowed against the 
party, except in cases where the change arises 
from ah.solute necessity, not from the voluntary 
act of the client.] 

145 Drawing memorandum of judg- 
ment, &c., and copy for the re- 
gister, under the 7 & 8 Viet. c. 90, 

8. 2, &c 0 5 0 

116 Attending the register • .034 

Signing Fee, 

147 Signing pleadings, affidavits, re- 
ports, or other documents, to he 
filed ])ur6uant to any statute or 
rule of court . . , .026 

[N. B. The signing fee for writs and records 
is included in the allowances above made for 
those instruments.] 
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£ A d. 

Searches^ 

148 Search iii the office for ep|iear« 

ance, declaration, or the like .0 3 4 
[N* B. ^ These searches to be allowed when 
the time limited for performing the act has e^* 
pired.] 

149 Search if ejectment moved on, un- 
less ejectment be moved on upon 

the first day of term , .034 

[N. B. Where several separate defences are 
taken in ejectment by the same attorney, one 
search only to be allowed.] 

150 Search for judgment, on reviving 

satisfying, or assigning, (to include 
instructions) . . . .068 

151 Docket and copy for requisition 

for search to be made by the re- 
gister of deeds . . . .054 

152 Attending register of deeds for 

office search, whether common or 
negative 0 13 4 

153 Search on adversary's title in re- 
gistry of deeds ])y attorney, j)re- 
vious to bringing ejectment, for 
each hour he is actually and ne- 
cessarily employed in making the 

search 0 G 8 

Brufs, 

151 Draft brief for trial, comprising 
statement of the case, testimony of 
the witnesses, and necessary ob- 
servations, for each brief sheet 
containing G folios . . .034 

1.55 Copies of ditto; also copies of 
the necessary ])leadiiig5 and docu- 
mentary evidence, for each sheet 
containing 6 folics . . .020 

15G Draft observations and copy for 
counsel on motion, law argument:, 
or the like . . . .054 

157 Copies to accompany ditto, of 
affidavits, pleadings, and other ne- 
cessary documents (when they ex- 
ceed G folios), each sheet contain- 
ing G fidios . * . .020 

15s Docket of retainer, refresher, or 

the like, for the first counsel .034 
159 For each of the other counsel .010 
IGO Copy statement of case for coun- 
sel to advise proofs (see rule of 8lli 
May, 1832,) for each sheet of 
G folios . . • . .020 

[N. B. The draft of such case allowed w'herc 
brief for trial not afterwards made. Copies of 
pleadings and documents sent with case for 
proofs must he afterwards incorporated with 
briefs for trial] 

Taxation of Costs, 

IGl Draft costs between party and 
party, per page, to contain on the 
wengt 20 items ; . > . so 1 0 

162 Copy . , : . . . 0 0 6 

N.B. In costs between attorney aaad client, 
no draft allowed ; nor copy, save that if the at- 


torney Had ItiniMhed his bill to, His cUeut for 
payment, and he is aftewarda oblig^ to furnish 
biabill pursuant to the statute^ or if he be 
obliged or reqiiested to furnish extra copies to 
his client^ or to third parties (as receivers in 
chancery, &Cv) or for taxation, then the extr»L 
copies are to be allowed for at the al^ve rate.] 

£ r. d. 

163 Attendance to tax costs, not re- 
quiring summons ^ . , .084 

164 Ditto, on summons* debt under 

20/. 0 3 4 

165 Ditto, on summons, debt or de- 
mand 20/. or upwssrds, or in eject- 
ment, replevin, case, or trespass, 

&c 0 G S 

166 For each successive hour . .068 

167 Examining a bill of costs by the 
attorney opposing it on taxation 

for each 200 items, or less . .034 

Enrolments. 

168 On enrolling judgment, or other 

matter of record prepared by the 
officer, for the first roll ■ . .050 

169 For each succeeding roll . .026 

1/0 Half roll, 1 & 2 Geo. 4, c. 53, 

s. 30. . . . , .013 

TranscHpts. 

1/1 Transcript for the court of error, 

feo . • . . • .10 0 

172 Engrossing ditto, per folio ,006 


Rums II. 

The above table being intended as fixing 
merely the amoiinl of fee or charge in each 
item, whether between party and party, or at- 
torney and client, is not, from the introduction 
of such items, to he construed as thereby 
authorising any charge, or entitling the at- 
torney to any fee, as between party and party 
heretofore only allowed, or which ought only 
to he properly charged between attorney and 
client, or the contrary j but in so far as the 
officer in the taxation of costs may have, or 
may think fit to exercise, under the control of 
the court, a discretion on the subject of par- 
ticular charges, it is considered by the judges 
to be desirable that the fees and charges, be- 
tween party and party, should assimilate as 
nearly as may reasonably and justly he attain- 
able to those between attorney and client. 

Rule III. 

The taxing officers are authorized, from 
time to time, to issue general directions respect- 
ing the mode of preparing affidavits to be used 
before the taxing officers for the purpose of 
regulating the taxation, and likewise the mode 
of preparing bills of costs, and the use to be 
made of printed forms of bills of costs in com- 
mon cases, and the charges to be made for costs 
to which such forms are applicable. 

Rule, IV. 

judge at Niri Prius may, if he shSll 
think fit, certify on the back of the record at 

11 5 
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tlie trials that, in hit opinion^ any partieular 
witoesB or witneBBes produced at either side 
TOB or were unnecessary ; and, in the taxation 
of costs, the expenses of the said witness or 
witnesses shall not be allowed against the op- 
posite party. 

(Signed) Edward Pennefathbr^ 
John Doherty, 
Mazikke Buaut, 
Charles Burton, 
RicifARD Pknnefather, 
Robert Torrens, 

P. 0. Crambton, 

L. Perrin, 

John Richards, 

N. Ball, 

Thos. Lefroy, 

J. D. Jackson. 

LEGAL EDUCATION. 

lectures at the inns of court and in- 
corporated LAW SOCIETY, 


spect of personal reputation rests on principles 
of natural justice. 

Adjective provisions in respect of injaricfl to 
personal reputation are either 
Remedial or 
Preventive. 

Of the fundamental enlarging and restrain- 
ing jirinciples on which the remedial law is 
founded. 

The remedial law is not co-extensive with its 
fundamental principle, but limits the remedy 
to defined cases. 

Of the limits of the remedial law in respect 
of communications which 

1. ('aiise special damage. 

2. Impute a crime. 

3. Infection by a loathsome disease. 

4. Tend to hurt a man in his profession, 
trade, or vocation. 

5. Or in his oflicial character. 

G. Or to cause his disherison. 

7. Or w hich are published in writing, &c. 

8. Or disparage the magnates. 


Our readers are awai*e that the Benchers of 
the Middle Tefnple,'— to whom tlie honour be- 
longs of taking the lead in the recent improve- 
ments in the Inns of ('ourt, — have formally 
appointed Mr. Long, as the Lecturer or Reader 
on Jurisprudence and Civil Law, 

'Lhe members of Gray's Imty as appeared in 
our number for the 28th Novemlicr, have in- 
vited lecturers on Heal Property and ("onvey- 
ancing, for which they intend, like the Mid- 
dle Temple, to devote ZOOl. per annum for three 
years. 

I’lie Society of Lincoln's Inn will j)robably 
undertake the dc])artmcnt of Equity, but the 
benchers have not yet made the. announcement. 

the Inner Temple, the “ Readings” com- 
menced in a former Term by M r. Starkie, Q. C., 
have been continued, and the following is the 
syllabus thereof : — 

HEADS OF READINGS ON THE LAAV OF ENG- 
LAND AS REGARDS COMMUNICATIONS BY 
WORDS, PICTURES, OR OTHER SIGNS. 


j Such limits considered as regards 

1 . Tlieir distinctness. 

2. Practicability. 

3. Accordance with principle. 

Limits of the remedial law as regards 

1. The publication of defamatory matter. 

2. The intention of the publisher. 

j Of the exclusion of the remedy, 
j 1. Where the matter published is true. 

. Remarks on this doctrine, 
i 2. When the imputation is justified or cx- 
; ciiscd 

! At common law J Absolutely 

! or -J or 

By statute. ( Sub Modo. 

‘ Of failure of the defence from excess, &:c. 

1 Of the ap})lit:ation of rules which restrain the 
. remedy as regards 

'J’hc publication of parliamentary or 

judicial proceedings 
matters of hearsay 
matters of criticism, &c. 
Of the limitation of the remedy in point of 
time. 


Preliminary observations on the import- 
ance of this class of law's. 

Ist. As a branch of civil policy, 

2ndly. As connected with science and litera- 
ture. 

3rdly. As regards its constant operation on 
the daily commerce of the society. 

4thly. As illustrative of the nature and 
genius of the common law of England. 

Reference to the late important alterations 
by Lord Campbell's Bill. 

Such communications distinguished as they 
regard 

1. Personal Reputation. 

r 2. Public Interests. 

The substantive right to protection in re- 


Reinarks on the subiect of pleading 
evidence 
verdict 
costs. 

Observations on the subject of palinode or 
recantation. 

Reference to some singular provisions in 
ancient huvs on this subject. 

Preventive ])rovi8ions concerning personal 
defamation. 

Actually preventive : 

1 . By process of law, i, e. by binding to the 
good behaviour, &c. 

2. Without process by the destruction, &c. 
of a noxious publication. — Of the statute 
10 Geo. 2, c. 28, as to licensing dramatic 
performances. 
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General principles of the penal law 
regards personal defamation, 

Preservatioa of the public peace. 

The affording protection to reputation be- 
yond that afforded by the civil remedy. 

. Limits of the penal law concerning personal 
defamation (previous to the late statute). 

As regards the nature of the communication. 

The means used for communication by 
writing, &c. 

Extensive sense of the word Libel. 

Observations on the necessary generality of 
such limits. 

Illustrations in reference to the Roman law 
and to the modern laws of foreign nations. 

As regards the fact of publication. 

Doubts whether the mere composing of a 
libel ought generally to be })rohil)ited under 
penalties. 

As regards the intention of the publisher • 

The exclusion of liability in respect of 

The truth of the matter published. 

The occasion of publishing. 

Provisions of the late stat. 0 & 7 Viet. c. 90. 

Observations on the several blanches of 
this statute, csjiecially il>e 4th section, 
which visits the publisher of a calumny 
who knows it to he false with an aggra- 
vated ])enalty. 

On the 14th, by whi(!h the truth of the 
matter published constitutes a justilication 
if it was for the benefit of the ])uhlic that 
tlie matters so charged should be pub- 
lished. ' 

On the 7th as to evidence. 

On the statute commonly known as Mr. 
Fox’s Hill. 

Observations on the state of the civil as 
compared with the criminal branch of tlie 
law before Lord Cainpbeirs liill. 

Of publications which are criminal in re- 
spect of their connexion with various de- 
finite ofiences. 

Of such as are substantially criminal. 

As contrary to sound policy, 
religion, 
morals. 

Of preventive provisions by the aiitliority of 
a public licenser, &c. 

Of penal provisions in restraint of such pub- 
lications. 

Of the fundamental enlarging and restrictive 
principle on which pe/ia/ restraints depend. 

Of libels against the state, its constitution, 
government, and functionaries. 

Observations on the provisions of the 
33 Geo. 3, c. 78, s. 24. 

11 Geo. 4, and 1 Will. 4. 

On the common law rules as to seditious 
libels, assemblies and conspiracies. 

On the common- law authorities as to con. 
tempts against the royal person and 
dignity. 

The provisions of the 6 Anne, c. 7, s. 2, as 
regards the title to the Crown under the 
Act of Settlement. 


The provisions of the 13 C. 12, 1. s. 3, as to 

legislative prerogative of tlie Crown* 

Of the 25 H. 8. as to promulgations by thn 
clergy. 

Of false prophecies, and false news and 
rumours — and some other pnblications of 
a like description against sound policy. 
The common-law rule, as to refiections on 
foreign potentates. 

Of the statutes of Scandalum Magnntum. 

On the common-liiw rules in restraint of 
words or writings, affecting the adminis- 
tration of justice. 

By influencing the conduct of jurors, or, 
as tending tft bring the administration 
of justice into contempt. 

Of libels, &c. against religion. 

Of the crime of hlasphemg at comrnon-law 
as defined by Hawkins, b. 1, c. ss. 1, 2, 
6, and Sir W. Blackstonc’s Comm. 59. 
Provisions against blasphemous libels, &c., 
by stat. Go Geo. 3, and 1 Geo. 4, c. 8, ss, 
1 and 4 ; 1 1 Geo. 4, and 1 W. 4, c. 73. 
The provisions of the stat. 9 & W. 3. c. 
32, as to imblicatious denying the truth of 
tlie Christian religion or of the Old or 
New Testaments. 

Of the alterations made by the stat. 53 Geo. 
.3, c. lt)0, as regards the doctrine of the 
Trinity. 

The common-law definitions of heresy and 
aposiacy. 

1'he provisions of the statute 1 Ed. 0, c. 1, 
s. 1 , against reviling the sacrament. 
Other statutes connected with the subject. 
General illustrations from decided cases. 
Offences by words or libels against morals. 
Progress of the law as regards such of- 
fences. 

Of the palinode in matters of religion. 
Concluding observations. 

In order to complete the information relat- 
ing to the measures thus adopted for the in- 
struction of the present and future members 
of the profession, we shall jiut on record the 
subjects of the lectures at the Incorporated 
Law Society, which are now in course of de- 
livery. This is the 14lh year of the lectures at 
that institution. They are as follow : — 

ECIUITY AND BANKRUPTCY LECTURES. 

By Samuel Miller, Esq. 

During the ensuing session the subject of these 
lectures will be, — 

1 . On the jurisdiction of Courts of Elquity 
in relation to eijuitable Mortgages. 

2. The practice of Courts of Equity in rela- 
tion to Injunctions. 

3. The appointment and duties of Receivers. 

4. The law and practice of Courts of ISquity 
in relation to Costs. 

5. I’he alterations effected in the practice of 
Courts of Equity by the recent General Orders 
in relation to Appearance and Answers, Pleas 
and Demurrers. 
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<6« llie law and practice of . Bankruptcy, with 
remrd to Acts of Bankrnptcy^ and the Proof of 
debts. 

COMMON LAW AND CRIMINAL LAW LEC- 
TURES. 

By James P, Wilde, Esq. 

Insurance : — Marine — Fire— Life. 

The sale of Goods. 

The Law of Guarantee. 

The relation of Husband and Wife. 

The Law of Conspiracy. 

The liSW regulating unlauful Meetings and 
Assemblies. „ 

CONVEYANCING LECTURES. 

By Fielding Nalder, Esq. 

The origin and progress of the Laws of Real 
Property. 

Estates, their nature, qualities, and incidents, 
including Estate in Fee Sim])le— Fistate 'J ail — 
Estate for I-iife — Estate 'Fail after Possihilily — 
Curtesy — 1 lower— .T ointure — Attendant Terms 
— Estates in Joint Tenancy — Coparcenary, and 
Tenancy in (3oriiraon. 

Uses, their origin — the Statute of Uses — the 
different kinds of Uses — deeds deriving their 
effect from the Statute of Uses. 

Deeds deriving their effect from the Common 
Law — their nature and kinds — the formal parts 
of a Deed and their effect — the Rules concern- 
ing the construction of Deeds. 

LAW AMENDMENT SOCIETY. 

INSURANCE OF TITLES. 

At the monthly meeting of this society, on 
the 2nd instant, — Lord Jlrougham presiding, — 
the following Rcj)()rt of the Law of Property 
Committee was brought forward by Mr. James 
Stewart, whereby it is recommended that, in con- 
nection with a general register, the principle of 
the insurance of should be introduced. 

The report states that 

Experience has established that the opinion 
of a competent conveyancer as to the safety of 
a title is a satisfactory test of its validity. 
Lands are purchased, and money is advanced 
on the faith of these o])inions', and it is very 
rarely indeed that the title to llic lands is after- 
wards invalidated. But, notwithstanding that 
a satisfactory opinion has been given as to a 
title, it is tliought necessary on every new deal- 
ing with the land that the title should undergo 
a fresh investigation. The (piestion then 
arises whether the repetition of investigation 
extending over the same ground is necessary, 
whether one investigation of 4itle may not he 
sufficient, and whether up to the time at which 
8Uch investigation takes place the title may not 
be Insured, the only risk being where the title 
ia pronounced a good one, the fallibility of 
tibatopimoR. 

** Tbi8 principle of insurance might, it is con- 
tended, be extended to three kinds of title. 


" 1 Those titles wHich now pass, current aa 
approved titles batlu at law and in -equity | 
2. Titles which, although considered good 
holding titles, are technically unmarketable j 
and 3. Titles subject to some specific defect^f 
greater or less in extent, according to the par^ 
ticular circumstances of the case. 

In the first class of titles here alluded to, 
and to a great e.xtent in the other two classes, 
the object of the ])roi)oscd insurance would be 
to have one careful investigation, ^hich should 
not he repeated ; to render all future investi- 
gation down to a certain point unnecessary, 
and in all after dealings with the property, to 
take up the examination from the period at 
which it was so examined and as(?ertair.ed by 
counsel to be a good title. According to the 
present practice, the expense of investigating 
the title is incurred in every case alike, not only 
over and over again, but as well in the good 
titles as in the bad. 'Fhe present e.\pense in 
regard to titles, says Sir Edward Siigdcn, in 
the last edition of his work on Vendors, ‘ is in 
forty-nine cases out of fifty siiperlliious ; but us 
every one may be in danger all are guarded 
against. This jirccaution has very much in- 
creased within the last thirty years, but not 
from any increased danger,’ 

“ In ajjplying the pririciidc of insurance to 
this class (»f lilies, the terms for insuring 
against tl)c ])ossibility of eviction should not be 
high, e.specially as every day that elajised after 
the transaction would (iiminish the risk, until 
it vanished altogether, so soon as a good title 
under the prc.sent Statute of Limitations was 
gained by the jmre haser or mortgagee, and all 
persons claiming under him. Let us, then, 
suppose that eitljer tlie state or a ])ul)lic com- 
pany is willing to undertake this risk, (and 
doubtless, if it were not a great one, competi- 
tors to any amount, as in. underwriting, would 
enter into the field) ; and if a public company 
were adopted, it would seem more for the in- 
terest of the public to distribute this business 
among such of the principal insurance offices 
already establislicd as were willing to under- 
take it. In doing this, we point out that mode 
which ai)]K»ars to ns to he the best on the 
whole. lUit if the general principle is once 
established, the mode of carrying it into prac- 
tice might be safedy left to the parties under- 
taking the risk. We will next shortly con-sidcr 
the steps that might be taken in the inalter, 
supposing a public? office to undertake this 
risk. A ])c?rs(>n wishing to sell, mortgage, 
or otherwise encumber his property, would 
first have to make out liis title to the satis- 
faction of the insurer. Ibis would be done 
according to the usual practice of an in- 
surance oflfice about to lend money on mort- 
gage. The title would be sent to a conveyancer 
to he selected by the office. If this conveyancer 
gave an opinion that the title might be accepted, 
a certificate to that effect would be given by 
tlie office, and it would be then dealt with witli- 
out any inquiry as to the title previous to that 
date. It would circulate as land the title ter 
which was insured ujj to that time. Tbe . purw 
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ehater of'sueh property 'wicmW be reHeved from submitted, tb»n, that the|nfineipk of insdrodfce 
the p^ent expense and delay attenditiff the aroold ialsd / apply to tbia; elase of titlei, and 
investigation of tliat portion of the title which would be found highly beneficial. ' 

was so insured, and this insiiratice might be A few general remarks remain to he added, 
cootioued from time to time. If the title were If the piifcliaser, in any case where the laid 
a good one, of course he would have no fdrther was insured, were desirous of improving his 
difficulty; if it turned out that this was the property, he might, if he thought projier, (if 
Idack sheep in the flock, and he was evicted, sucli iinj)rovements were not protected by the 
he would come upon the insurance fund, and well known rule of equity as to tliis,) secure 
tliiis the office, or in fact all the persons who the repayment of these advances by additional 
had good titles, would pay for the one that had . j)remiuins, as is now done when extra risks are 

M.1 — . , . . . - ' ..... If 


thus turned out bad. The scale of premiums 
mu.st be a mutter of regulation ]iroportioiiable 
to the risk incurred ; but v^uir committee be- 


incurred on life, fire, and marine insurance.' It 
is further to be observed, that the risk of bad 
title is one which is, now actually incurred by 


lieye that when it is considered how rarely fdl offices advancing money on land, and that, 
eviction now takes place, and how many ad- in fact, in many cases ihe office might be its 

vantages are enjoyed by the c.xistiiig holder of ‘ « . v r , .v . .1 _ 

land in retaining possession, the premium 
should not be a higli one. The expense of the 
investigation of the title would fall in the first 


instance on the vendor, (although eventually 
the profits of the office might enable it to share 
such expenses); hut as the purchaser and all 


own insurer. But it may be said, that the 
office would be liable to be defrauded, that bad 
titles woiild he concocted, with the view of ob- 
taining the value of the land insured, and that 
collusion would take place between the vendor 
and jjurcliaser. Tliis committee is, however, 

. , . , j of opinion that the projiosed system of in- 

daiming alter him would be tuitirely relieved surance might he as eftectually guarded against 
fj*oin such expense, it ivS reasonable to suppose .! fraud as other ordinary dealings which are now 
that he would be willing to jiny a larger price, \ profitably earned on. Some fraud might exist, 
and tint as the class of purchasers would be i but not in a sulficient proportion to countervail 
more iiuimrous, the vendor would thus get i the great benefits which woidd be obtained by 
back liis expenses, and ])robiil)Iy, something i the system. Indeed frauds of this nature 
more, in the increased value of Ids property, : might now be committed if it were easy to 
while the purchaser would he able to render j commit them in cases where money was lent 
the lands mucli more easily availably on a ! by an office, on the security of lauds. Still it 
future sale <)r mortgage. 'J'he plan would also j would bo i)roper to take all ])rccaiitions against 
much facilitate purcliascs by trustees under a; fraud. In ease of any attempt to recover any 
direction to invest in land, in which case the : land, the title to which had been insured, the 
smallest objection to tlie. title u.sually jircvents I office might have the option given it to defend 
the jiurchase I»;;ing completed. It would also The action. It would not be unreasonable fur- 
bc particularly advantageous in all tlio.se ca.ses Ther to protect the office by enacting severe 
where, from tlie vendors being trustees, or from penalties against frauds, cither actual or at- 
Koine other cause, no covenants for title are | tempted. 

. 1 “ ft has also been urged that in many cases 

“ We have liitherto supposed that the title The ]mrchaser would only be ])artially indemni- 
was a marketable title, but let us now consider i fied by getting back his })iirchasc money, that 
the second and third cla.sses of titles. J^et us j he lUcakes l»is jiurchase from peculiar motives, 
suppose that the title, was iironounccd by the 
couve 5 ^ancer who was consulted not to be a 
marketable title, but a good holding title, or to 


and that the very jjicce of land which he buys 
is what he wishes, and not its mere money 
value. But when it is remembered thrat under 


tlie ])rescnt system he may not only lose the 


have some defect more or less substantial, the | — - , ^ j ^ 

oflice might still allow the land to he sold on i land which he has purchased, but also the 
being properly imlenmified by the vendor i money which he jiaid for it without any re- 
against the greater risk incurred, whatever tliat; dress, this committee consider that there is not 
might he. 'J'hat a great number of titles are | mucli in this objection. And it is to be ob- 
safe to hold, though technically unmarketable, : served that the objection is totally inappliealile 
IS certainly true. Master Senior, in his evi- | to ail loans on land by way of mortgage or 


dence before the I^ords’ Committee of 1846, on 
the Burdens of Land, says;~‘I think that 
there is little of really defective title. Titles 
almost all seem to be safe for bolding ; but 
the difficulty is to transfer them. There are 
many objections to title as to marketableness, 
few as to safety.' The same witness goes on 
to say : — ‘ I believe that this is the only civilised i 

requiring title, or even I possessed by the company of this nature might 


otherwise, and in these cases the repayment of 
the money lent would be a complete indemnity. 
It lias alv:o been objected that a subsequent 
purchaser might not lie disposed to take a title 
guaranteed by the insurance office, hut might 
insist on having the deeds. But this might 
always he gunrdod against by the conditions of 
sale. It has also been urged that the jiowers 


forty years’; I believe that in almost every 
^ntry but this the transfer of properly is 
enected in tbe books of a notary, or a registrar, 

or some public^ officer; aaid that you require -t „ 

ooJy tiie title of the person who sells.’ It is according to the quatitity of l^anit which> 


be used cqipresslvely’ as against private indi- 
viduals, but it shoukl be remembered that 
similar [lowers are already pos.sessed by ail 
railway companies, to a less or a greater ewent, 
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hare acquired, and aoch pourers are also po8> 
eeeeed by many existing insurance companies, 
by which lar^^e sums are constantly invested on 
the security of land. 

“ On the whole, this committee, giving due 
weight to all these objections, are of opinion 
that the plan which has been laid before them 
for the insurance of titles to real property is 
well deserving of serious consideration us the 
suggestion of a princijde, and that it seems 
capable of being employed, either in connexion 
with a registry or without it. Hut if a registry 
were established it would ])rol)al)ly greatly fa- 
cilitate it. If the committee are riglit in sup- 
posing that oui‘ retrospective titles may be worn 
out and abolished within a period of about 
twenty years, as is projKJsed in the second re- 
port on registry, a well-arranged system of in- 
surance, by throwing ujmn a public body the 
burden of all past defects and coinj)lications, 
and guaranteeing and establishing the regis- 
tered title during its period of transition, might 
make the benefit of the register immediate. Or 
if our retrospective titles be an evil necessarily 
consequent on the existing state of English 
society, jierhaps an insurance of the title at 
periodical intervals might alleviate the evil by 
shortening the inquiry. All the recent labours 
of this committee have ])cen directed towards 
the abolition, as far as possible, of retrospective 
deduction of title, and they are of o])injon that 
the princifde of insurance judiciously carried 
out, may afford important aid towards the ac- 
complishment of this object. 

In carrying out a proper ])lan of insurance, 
it is quite certain that legislative assistance 
would he necessary ; but this aid, it is con- 
sidered, would not he withheld under proper 
restrictions. 'J’he plan pr()j)Oscd would set free 
afid bring into the market a great mass of pro- 
perty which might be immediately dealt with 
either for sale or mortgrigc, and a fund to pro- 
vide against loss would thus speedily be raised. 
Neither should it he forgotten that the plan 
particularly lacilitates the transfer of small 
freeiiolds, whicli, under the ])resent system, are 
nearly unmarketable, if a rigid investigation of 
title takes place,” 

The report was received, on the understand- 
ing that its reception did not jdedge the society 
entirely to the princi})U:, or preclude future dis- 
cussion on some points of detail. 


LITERARY SOCIETY FOR CLERKS OF 
BARRISTERS AND ATTORNEYS, 

AVe have received the following letter from 
the Clerk of a Barrister, and readily give it 
publicity : — 

I beg leave respectfully to inform you, that 
I, in connexion with a number of attorneys and 
barristers’ clerks, have united together for the 
purpose of taking the necessary steps towards 
founding a literary and Scientific Institution, 
which it is intended shall be devoted exclusively 


to the benefit of our body. At the 
moment the necessity which exists, and the 
great want experienced by the law clerks ge- 
nerally in not being in possession of an institur 
tion of this kind, will at once be eufificient ex- 
cuse, if any were wanting, for the intended ste|>s 
which they purpose to take towards the com- 
pletion of their design. In the first instance, 
they beg to apprize you of this fact, so that 
if it should meet with your approbation, you 
might be pleased to give it a no^ce in your 
valuable paper, which would be the means of 
awakening the dormant energies of the more 
influential of their body towards rendering 
them assistance in carrying out their object. 
As they rely solely on the great desiderutum 
which this would be to their body generally, 
they wish to refrain from making any com- 
parison with respect to the benefits which have 
accrued to the mercantile |)ort;on of the corn- 
rnunity from being possessed of similar insti- 
tutions.” 

[When the details of the plan, and the mode 
of proceeding are stated, we shall be happy to 
give the subject our best consideration. — Ej>.] 

SELECTIONS FROM CORRESPON- 
DENCE. 


STATUTE or LIMITATIONS. PnAUD. 

OKALINCS WITH AN HEIR ON HIS COMING 

OF AGE. 

A. is seised of a moiety of hirge freehold 
estates, of which B. is entitled to the other 
moiety. A, attained liis majority about thirty 
years ago, — immedmtehj after u^hich, without 
ever having seen tlie f)ropcrty or taken any 
steps whatcA'cr to ascertain its value, he sold his 
moiety to li. at little more than half its value. 

C., the brother of If., was A.^s solicitor, and 
it has lately come to the knowledge of A. that 

B. gave him 1 .OOf)/. for manaainy the ])usiness, 
which could not be for investigating the title 
or pre})aririg the conveyance, as the expenses of 
the conveyance were borne by A. Jiooking at 
the 3 & 4 Viet. c. 27, and considering that this 
is a gross case of dealing with an heir on at- 
taining his majority, I shall esteem it a favour 
if any of your readers will favour me with their 
sentiments, whether after the lapse of time 
which has occu.-red. A, is entitled to take pro- 
ceedings to set aside the conveyance ? 

C. 

NEW COURTS OF REaUESTS. 

Mr. Editor, — The judges in the new courts 
of requests (which they are, although the idea 
is extended) will be very much puzzled how to 
act on the clause requiring notice of defence ; 
in olden times, if a ]S^)rthuinbriaii farmer was 
sued in the county court for a stale debt, his 
adviser told him he must plead the Statute of 
Limitations s so John went, and when asked 
about his plea, he recollected well— and said 
the statute of lamentations. Would such a 
plea do at present? The defendants will in 



Selections from Corro^oudenos^r^Megm 

tnK^ lammit/for the eennmon practice in andi 
courts IS to iiiid for the plainti^ 

The judge* (from wh^ there is no appeal, 
hmvever wrong) wiH either go upon theioase 
converoational mode of trial, talking with the 
plaintifF and defendant and Voiding with very 
little evidence, or the strict mode requiring evi- 
dence as in the courts above, with variations in 
the practice. Ought such doings to be with- 
out appeal ? 

Besides, , does any one estimate the great, 
unnecessary, and vexations litigation for trifling 
sums, and how much time, journeys, and ex- 
pense will be incurred in those courts ? 

S. P. 

MISCHIEFS OF LETTER-ENVELOPES. 

Mu. Eoitoh, — I n matters of business re- 
gularity in correspondence is of very great im- 
portance. This was better attended to in former 
times. They took a sheet of paper of the size 
required, writing and directing the same paper 
instead of the present absurd fashion of writing 
half-a-dozen scraps of the so-called Queen’s 
pattern, and inclosing the whole, perhaps, un- 
numbered and undated, in an envelope directed 
in another liand, on which is the only post- 
mark. iVgents and men of business must be an- 
noyed with such letters, and it is too much the 
practice to destroy the envelope, losing that 
evidence, 3 Stark. 04 ; 1 Russ. C. & M. 240; 

7 Mees. & W. 515, leaving the letter witliout a 
direction or any proof of its being actually sent; 
the letter, however important, may not have 
a date, 2 ("bitty R. 194 ; 3 N. & M. lOp, or 
the name of the person to whom it is directed. 

("an anyone justify or feel comfortahlein such 
a mode of carrying on business — for a letter, 
and sucli is the great j)oint in cases of the Sta- 
tute of Limitations, may he without its direc- 
tion and otherwise imjierfect, 1 Anst. 228. How 
did it get to the correspondent, and when? 
and who is he ? It was perhaps an answer to 
another letter equally important, Esp. 320; it 
fiiils, and the plaintiff loses his cause; there 
may, ])erhaps, he a laughable attempt to con- 
nect the Hcrai)s with a wrong envelope. 

What a comfort to an agent to send these 
scraps to a pleader, barrister, &c., or to sort these 
into a bundle four times more in nuinher than 
the)^ ought to he; it being a complete puzzle 
to set them right ; and if disturbed for infor- 
mation, all is in confusion. 

From the 1st June, 1847, I hope men of 
business will follow good old times, and will 
write and direct on the same sheet. 

If on a trial of an action for breach of 
promise of marriage, the only evidence of the 
promise was in a letter undirected and undated 
without an envelope, and beginning with Dear 
Girl, and going over a number of sheets of 
paper, it would be contended that it was a joke 
—was never sent — would apply as well to an- 
other lady ; the plaintiff would either lose his 
verdict or have trifling damages. 

A. 
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JOINT-STOCK COMPANIES. 

Sib, — Mr. Wordsworth, in his work on The 
Law of Joint Stock Companies, 3rd edition^ 
page 4, lays it down, that shareholders of Com- 
panies incorporated hy act of parliament, are 
not answerable for the company's debts in their 
individual capacities ; but in cap. 10, page 225, 
he intimates, it is usual in such acts to have 
express provisions that the shareholders are 
not to be so liable : on looking into various 
I Railway Acts it will he found, that the com- 
; panics are incorporated, hut the express j)ro- 
i visions preventing the shareholders’ liability 
for the company’if debts beyond the shares 
th^ hold, are not introduced. 

(5an any of your subscribers say the effect 
of the omission of such express provisions, or 
whether the mere incorporation by itself pro- 
tects the shareholders from individual liability 
to all the claims on the company. 

Inuijirer. 


ANNUAL REGIS'ITIATION OF AT- 
TORNEYS. 

AYe called attention in our number of the 
5tli instant, to the provision in the G & 7 Viet, 
c. 73, by wliich, in order to obtain the Regis* 
irar's Certificate to be exchanged for the 
Stamped C’ertificate on the iGth, a declaration 
must be left with the Law Society six days 
previously, namely, on the 10th. 

AVe have now to notice, that in order to 
procure the Registrar’s ("ertificate in time to 
j)ay the duty on the 31st instant, (and thus en- 
title the attorney to have his name in the Law 
List of next year,) tin? declaration must be 
left on Thursday the 24th instant, — the oflice, 
of course, being closed on Christmas Day. 

The taking out an Annual Certificate, being 
the lawyer’s own business, is too often ne- 
glected, — like the cobbler who attends to the 
last of his customers, and last to his wife. 

ANALYTICAL DIGEST OF CASES, 

REPORTED IN ALL THE COURTS. 

CiToiivt^ of iiipiltg. 
CONSTRUCTION OF STATUTES, 

[For the more convenient division of this 
Series of the Digest, comprising the decisions 
of the Courts of Equity, the cases relating to 
the Law of Wills were given in the last number, 
and we now select all the points recently re- 
ported bearing on the Construction of Statutes, 
in cases which have come before the Court of 
Chancery.] 

ARBITRATION STATUTE. 

Jurisdiction of a court of equity , — Demurrer 
allowed to a bill praying to set aside an award 
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(not alleged to have been edrruptly or unduly 
obtained) made pursuant to '9, ^10 W. 3, c. 15. 

llic CJourt of Chariceiy is a court of record, 
within the meaning of tue above act ; and is 
thus ousted of any jurisdiction foreign to the 
enactments of that statute. Hemihg v. Swin- 
nerlcfft, 32 L. 0, 69. 

CHARITY. 

Sir S, Romillfs Act.^A petition was pre- 
sented under Sir S. Komilly’fi Act, imputing 
misconduct, and seeking to displace the 
trustees and alter the management of a charity, 
in conformity with a decree which turned out 
to have been reversed. At the hearing a scheme 
and the appointment of additional trustees were 
alone asked, 'i'lie title alleged being jdainly 
erroneous, the court, thougli of opinion that 
the two o])jects asked were proper, refused to 
direct iheiu on this petition, but dismissed it 
with costs. Peyioti's IlosjjUal, in re, 8 Beav. 
70. 

CONTEMPT. 

1 . Commitment. — Insohent. — An order, under 

11 Geo. 4, and 1 W. 4, c. 3(), rt.le 12, for a de- 
fendant to rcinJiin in custody until answer or 
further order may be obtained ejc parte, and ' 
need not be served on the defendant ; nor is it • 
necessary for a plaintiff who lias obtained that 
order to [iroccea to take the bill pro confesso, | 
under the 1 3tli rule of the act. j 

If a defendant in custody for want of an- ! 
swer is made an insolvent debtor, the court | 
will not discharge him, although he may be | 
examined in the Insvilveiit Debtors’ Court asj 
to the iiuitU rs alleged in the bill. Maitland v. j 
Ilodijet\ 14 Sim. 02, | 

2, Q/werc, wliellier the discharge under thcj 
48 ii. 3, c. 123, of a party detained under pro- 
cess of contemjit for noiipayuieiit of costs under 
20/. has the effect of clearing his contempt so 
as to entitle him to move. OidJleUl v. CohOeit, 

1 rhill. 013. 

DEBTS. 

Payment out of real estate. — In order to oh- ^ 
tain a decree for the sale of a testator’s real ! 
estate for jiaymcnt of his debts, luulor the stat. 

3 & 4 W. 4, c. 104, it is not necessary that the ' 
bill should he filed by a creditor. Dinning v. 
Henderson, 2 Coll. 330. 

Fit AU l) l; L I-: N T D E VISES. 

Breach after death of corennntor. — Jjiahility 
of devised estates. — A lessor covenanted with 
his lessee for quiet enjoyment of the demised 
premises, and aftei^vards devised his real estates, 
subject to and cliarged with the jiaymcnt of 
his debts. After the death of the lessor, the | 
lessee was evicted, and brought his action of I 
covenant against the executors of the lessor, i 
who pleaded administravlt, whereupon the 
lessee took out judgment of assets &c., 

and proenred the damages to be assessed upon 
a writ of inquiry. He then filtd his bill ogatnsi 
the devisees of the lessor, for satisfaction of the 
damages and costs out of the real estate of the 
lessor : Held, that although damages recovered 
in an action of covenant, brought in respect of 


1»rewh» of wveaaiit happening ajfttr.liwdeetfc 
of the testator, were not a debt within the «aH 
tute of fraitidulent devises', (3 & 4 W# V c* 
yetf liey were a debt payable outiofthe'i^al witata*. 
of the testator, under the charge of debts there- 
on created by his will* Morse v^ Tucker, & 
Hare, 79. 

Cases cited in the judgment : Earl of Bath r. 
Enrl of Bradford, 2 Yes, .'>87; Lewnas v. 
Wright, 2 Myl. & K. 769 ; Wilson v. Knidi!- 
ley, 7 Bust, 128; Jenkins v. Brinni, 6 Sim. 
603 ; Farley v. Briant, 3 A. £. 839 ; 5 Ncr, 
6i. Mon. 42. 

INFANT. 

1. Construction of \l Geo. 4, and 1 4, c, 

47 . — Tenant for ///V*.— Although where an es- 
tate devised in settlement is ordered to be sold 
for payment of debts, an infant reinainder-man 
may be ordered, under 1 1 G. 4, and 1 W. 4, c, 
47, 8. 11, to join with the tenant for life in con- 
veying the estate to the purchaser, yet an 
effectual conveyance may l)e made by the 
tenant for life alone, under the 12th section of 
the act. IWilker v. Aston, 14 Sim. S7. 

2. Construct ion of act 11 Geo. 4 and 1 JVilL 
4, c. 65. — The court has not the jjower under 
the above act to direct a lease to bo made of the 
property of an infant, unless such property is 
absolutely vested in the infant in fee or in tail. 
Ejoparte Leigh, 33 L, (). 139. 

1 X S O r. V E NT M O UTG A (I O W. 

Stat. 1 <y 2 1 7c/. <?. HO, s. C)S. — Apjdicuiion 
to Insolvent Court. — Provisional assignee . — 
Costs . — The stat, 1 Si 2 \7ct. c. 1 10, s. 08, does 
not make it the duty of a mortgagee, as against 
the provisional assignee of an insolvent mort- 
gagor, to obtain an order from the commis- 
sioners of tlie Insolvent Debtors’ Court for a 
cf)nveyance of the efjuity of redemption ; and 
ail offer by the provisi:)iial assignee to facilitate 
the jiroceedings in such an application does 
not entitle him to costs in a suit subseijucntly 
instituted against him for foreclosure. Grigg 
V. Sturgis, 5 Hare, 93, 

LIMITATIONS, STATUTE OF. 

1 . 3 <5* 4 B7 4, c. 27, AVf. 2, 3, 25, 42. — Arrears 
of annuity. — The testator gave an annuity to 
A., and charged the same upon all his freehold 
and leasidiold estate. He afterwards devised 
lijs freehold estates to trustees, (who were also 
his executors,) upon trust, (subject to the 
charge, to and for the use of his grandson and 
Ills heirs.) The trustees, being in possession of 
the estates, paid the annuity to A. during the 
minority of the grandson, and within twenty 
years before the filing of the hill by A. against 
tlie grandson ; Held, that such payment of the 
annuity by the trustees prevented the claim of 
A. to ihe annuity from being barred by the 
l^tatuie of Limitations, 3 & 4 W. 4, c. 27* ss.. 
2, 3, 

That' the ^andson was not a trustee for the 
annuitant within the 25th section of the stat. 
3&4 Wj 4, c. 27, or otherwise ; and that, 
under tlie 42nd sect, of tlie same statutet, the 
annuitant w'as not entitled to recover the 
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arrears of the annuity for more than six years 
heft>t« tlie Jftling of the biiL Frunais yi Gmver, 
5 ¥ktre, Q9. ‘ ' ■ 

LiahHUf of the estate of the deceased 
partncri-^^t^emvtment of promissoty 
deposite(r monies with H., Cl, and il., .w1k> 
were hankers in partnership, and received 
from them promissory notes, in which they jiro- 
mised to ])ayhim the amount three months 
after si^ht, with interest. B. died in March, 
1837, having appointed C. and another his 
executors. C, and D, continued the hanking 
business in the same name until 1842, and 
interest was regularly paid on the notes by the 
firm until that time, -the payment being in- 
dorsetl upon the notes, and signed by one of 
the partners or their clerk. In December, 
1843, the executors of ..d. filed their bill against 
the executors of B., and the devisees under 
his will, for payment of the amount of the notes 
out of the personal or real estate of B. : HeUU 
that the acts of the surviving j)artners of B, 
had not tlic effect of taking the debt ujmii the ^ 
notes out of the operation of the Statute of i 
Limitations, as against the real or j)ersonal 
estate of the deceased partner. Way v. Bassett, 
5 Mare,. 53. 

Cases cited in (lie jiidgnier.t : Atkins v. Tredgold, 

2 U. 6c C.2:5; Slater v. Lawson, 1 11. & Adol. 
.‘30(i ; Ault V. (.ioo.lrick, 4 lluss. 430. 

3. Residuary assets. — Execution, — More 
than 20 years after the death of a testator, the 
representative of one of his executors, and the j 
residuary legatee under liis will, file a hill ‘ 
against the representative of the co-executor, 
to recover residuary assets of the testator, al- 
leged to have been iiossessed by the co- execu- 
tor. 'J'be plaintiffs arc Ijarred by the statute, 

3 & 4 \V. 4, c. 27, s. 40, as to assets possessed 
by the executor more than 20 years before the 
filing of the. bill, but they are not barred as to 
assets j)ossesscd by him since that time. De- 
fendants, by their answer, claim the benefit of 
tlie “ >Sratute’’ of Limitations. 'J'his is tanta- 
mount to claiming the benefit of the Statute 
Law of Limitations, and entitles them to the 
benefit of any Statute of Limitations that is ap- 
plicable to their case. Adams v. Barry, 2 Coll. 
200 . 

CnS(‘S cited in tlie judgment: Prior r. Ilorni- 
blow, 2 y, & C, 200; Poster v, Modgsoii, 10 
Ves. 1 80. I 

4. Annuities. — Charity, — Testator devised I 
lands to trustees and their heirs, upon trust to 
grant and convey the same to the use of J. W. 
for life, subject, nevertheless to, and charged 
with four annuities, to commence upon the 
death of X. ; three of which were paid to three 
different charitable institutions, (two of them 
being corporate bodies,) and the fourth to the 
poor of a parish ; and after the death of J. W. 
subject to the annuities, to the use of his first 
ami other sons in tail ; and he directed the 
said several annuities to be iiaid (not saying to 
whom) on the days therein mentioBed, and 
expvcssly charged his estate mith the same, 
died more than 20 years before the. filing 


of the bill to establish tlie charitable devises, 
and no, payment or other satisfaction was ftyei: 
ma^e on foot of the annuities, N o conveyaUiCjE^. 
had been executed by the trustees; but 
ha^ si|(>cc the death of the testator, been 
possession of th(^ estates; and he and his eldest 
son .a recovery and resettled them. 

Held, that the right to recover the annuities 
w^as not barred by the 3 & 4 AYill. 4, c. 27, 
the trusts for the charities being an express one, 
Anthin the meaning of the 25th sec. of that act« 
Charities are, equally with other trusts, within 
the operation of the 3 & 4 VV. 4, c. 27. 

Every charge on an estate does not create a 
trust, although it imposes a burden ; but it 
may create a trust depending on the nature of 
* the charge. If the gift is an express one, 
and if the person taking the estate is bound to 
give effect to the gift as a trustee, then it is an 
express trust. 

Where a testator gives an estate to one, sub- 
Iject to the charge, the person to pay the charge 
j is the jierson who is liable to the burden ; 
and this, in the case of a charity, impresses 
him with the character of trustee for the 
cliarity. The Commissioners of Donations v. 
Wybrants, 2 J. 6c L. 182. 

Cast's cited in the judgment ; Stackhouse v. 

Ibirnston, 10 Ves. 157 ; Mills v. Farmer, 19 

Ves. 433 ; King v. Denison, 1 \'es. & IL 260; 

Salter v, Cavnnngb, 1 D. 6c War. ; Phillips 

V. iMunuing.s, 5 M. C. 16. 

5. Promissory note. — A., B., and C. made a 
joint and several protiiissory note. A. died, 
leaving B. his executor. C. being afterwards 
j sued on the note, pleaded the Statute of Limi- 
{ tations ; and the plaintifl’, in order to take the 
I case out of the statute, proved a payment of 
! interest on the note by B. within six years ; 
i Semhle, that the plaintiff was entitled to re- 
I cover, without reference to the question whether 
I B. had paid siicli interest as the executor of A, 

' or as a party to the note. GriJHn v. Ashby, 2 
C. & K. 139. 

MUNICIPAL COttPOUATlON ACT. 

1. Jurisdiction of the Court of Chancery.^ 
Compensation awarded. — H Wong prin ciples.— 
Under the Municipal Corporation Act, officers 
“ removed ” under its provisions became en- 
titled to compensation. A. B., the then town 
clerk, made no formal surrender of his office, 

I nor any attempt to procure his re-ay.pointment, 
or to contest the election of C. D., who was 
appointed town clerk. H(dd, that this consti- 
tuted a removal of -.1. JB. from his office. At^ 
torney^ General v. Corporation of Poole, 8 I3eav. 

t o. 

2i Compensation for office. i}urpose 

of establishing a claim to compensation for the 
loss of a connected or dependent office, it 
ought to be ebewn— l«t,*^rhat the office was 
connected or understood to be connected with 
the loss of the principal office, but it is not re* 
quired by the act that the connected or de- 
pendent office, or the office understooil so. to 
ne, should be itself a corporate office. Ah 
torney-Generai v. Corporation of Poole, ft Beav« 
75: 
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3. Clerk qf peace and maf^isirates,*^ Com- 
pensation.^ Held, that the circumstahce of a 
tovrn clerk having continued for some time 
after he was removed from the office^ to per- 
form the duties of clerk of the peace and clerk 
of the magistrates until other clerks were ap- 
pointed, did not in any way interfere with his 
right to compensation for the loss of those 
offices. Attorney-General v. Corporation of 
Poole, 8 Keav. 75. 

4. Solicitor, — Compensation. — The town 
clerk of Poole, who hehf several offices at the 
time of the passing of the Municipal Corpora- 
tion Act, was removed. Held^ that he was en- | 
titled to compensation foi* the following con- 
nected offices : — Solicitor to the corporation, 
clerk of the |>eace, magistrates* clerk, solicitor 
to the quay committee, solicitor to the water- 
bailiff, and prothonotary of the weekly court of 
record ; and that he was not entitled to com- 
pensation for the offices of solicitor to the 
coroner, nnder-sheriff^ solicitor to the over- 
seers and guardians of the jioor of the town 
and county, solicitor to the surveyors of high- 
ways, arul solicitor to the lamp and watch 
commissioners. Attorney- General v. Corpora- 
tion of Poole, 8 Beav. 75. 


Cases cited in the jmigmem: c.nrpenwr ir. 
Tltoriiton, .3 B. & A kl. J Sadler y: llobiM, 
1 Campb. 25 . 3 ; Henly r. Sopors 9 B. & C. 16; 
Houlditch V. Bonfegal, 8 -Bligli, Ni S. 301 ; 
Sniitb V. Nicolls, 5 Ca. 508 ; IluswaW v. 
SfliTtb, 9 M. & W. 810* 

PETITION. 

No order will be made in this court on a pe- 
tition not correctly entitled in the matter of the 
act of parliament under which it is iireseiited- 
French, in re, 8 Ir. Eq. Rep. 96. 

TENANTRY ACT. 

The local equity of which the Tenantry Act 
is declaratory, does not extend to covenants by 
tenants to tenants. 

! A lease for lives contained a covenant to take 
! renewals; the landlord did not enforce it 
i against the tenants in possession when the 
' ceax qui vient died, and several years after the 
premises were assigned to the defendant, much 
! deteriorated ; the landlord’s agent took a part 
I in the assignment, had the conveyance altered, 
i and engaged in a treaty for granting a new 
I lease at a reduced rent to the defendant, under 
I circumstances which might lead her to believe 
I a renewal would not be enforced, and which 


NEWFOUNDLAND COURT OF EUUITY. 

Slat. 5 G. 4, V. 67.— What defence open. — i 
Declaration in debt charged that defendant was I 
indebted to plaintitf in 8883^., by virtue of a 
decree and sentence of the Supreme Court of | 
Newfoundland, (established by stat. 5 G. 4, c. | 
67,) in a cause on the equity side of the said 
court, wherein the now plaintiff and others 
were plaintiffs, and the now defendant was de- 
fendant, by which decree it wa.s ordered that 
the defendant should pay plaintiff the said 
sum. 

(1.) Plea, that the decree was made in re- 
spect of matters of trust and executorship ac- 
counts, not cognizable in a court of law. Held, 
bad, debt being maintainable at law on a de- | 
cree of a colonial court of equity, simply ascer- 
taining a balance and ordering payment by de- j 
fendaiit to plaintiff. I 

(2.) l*lea, that jdaintiff sued in the supreme j 
court as widow of ii. in right of H., without j 
showing any right of representation to warrant 
such suit ; and that the decree was made on 
matter of complaint solely in right of H, Held, | 
bad, because whatever constituted a defence in 
that court ought to have been tliere relied on ; 
and because this court would assume that right 
had been done tliere, unless something ap- 
peared to have been done repugnant to natural 
justice. 

(3.) Pleas, showing a set-off for debts from 
H., or his estate, to defendant. Held, bad, be- 
cause the plaintiff sued in her own right in this 
court, and the defence, if available at all, was 
one which ought to have been made in the su- 
preme court. Henderson v. Henderson, 6 Q. B. 
288.* 


the court disapproved of, though there was no- 
tliing at all fraudulent intended. H(dd, that 
the circumstances were sufficient to deprive the 
landlord of his right to a specific performance 
of the covenant, Alder v. Ward, 8 Ir. Eq. 
Rep. 350. 

I THEATRE. 

I By the 2C G. 3, c. .57, s. 1, the crown was 
' authorized to grant letters patent for establish- 
i ing and keeping a theatre in Dublin ; and by 
I sect. 2, it was enacted, that no person sbould 
I for hire act any play in any theatre in Dublin, 

I except in such theatre as should be so esta- 
■ blisbed by letters patent, under the jienalty of 
forfeiting 300/. for every such offence, to be 
?ued for by the common informer. 

Under this statute the crown granted letters 
patent to H., authorizing him, during a certain 
term, to keep a theatre in Dublin ; and his 
Majesty prohibited and forbid all persons what- 
soever, during the term, that they presume to 
keep open in any manner any theatre in 
Dublin, and therein to act any play, unless they 
should be thereunto authorised by his Majesty. 
Held, that the patentee could not maintain a 
bill for an injunction to restrain unauthorised 
persons acting plays in a theatre in Dublin, for 
the keeping of which no patent had been 
granted. Such a bill can only be maintained 
upon the ground of interest in the plaintiff ; 
and unless he can sustain an action in the case, 
the injunction cannot be supported. Calcraft 
v. West, 2 D. & L. 123, S. C., 8 Ir. Eq. Rep. 
74. 

TITHE ACT. 

Receiver . — The court has a discretion to 


• This is given ivith other equity cases on grant or withhold a receiver under the I 8c 2 
the construction of statutes, though the point ^ c- 108, s. 30 f'nthe Rent-charge Act) ; 
was decided by the Court of Queen’s Bench. therefore, though a primd yhcic title be stated 
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in the petition, if a fair doubt be cast on it hy 
the answering affidavit, the court will not ap« 
point a receiver. 

Semhle; A certificate by the commissioners 
under the Tithe Composition Act, 4 G. 4, c. &9, 
8- 25,) is valid, though it Only finds generally 
that tithes are payable to a lay improjwiator, 
without giving his name. 

Semhle^ aleo, 'I’he title to the tithes is not 
concluded by the certificate. Greville v. 
Fleming, 8 Ir. Eq. ttep. 201. 

TRUSTEE ACT. 

1. Charity, — Devise, in 1077, to the use of 
the poor of the parish of A, The Master was 
unable to ascertain in whom the estate was 
vested. Held, that the case was not witliin the 
Trustee Acts. 

So, also, where charity money had, in 1 745, 1 
been laid out by a parish in the purchase of an 
estate for the poor of tlie parish, and it could 
not be ascertained in whom it was vested. J/- 
torney-Generalv. Randles, 8 Beav. 185. 

2. Debts payable out of real estate. — A pe- 
tition, under the 1 W. 4, c. 60, stated, that in 
182.3, the testator devised re«al estates to a 
trustee to pay debts ; and after payment there- 
of, in trust for the petitioner ; that he died in 
1824, and thereupon the petitioner entered; 
that, many yaars ago, petitioner and the trustee 
Hold part of the estate, and paid all the debts ; 
that the trustee had died, and that his heir was 
a minor ; and it ])rayed a conveyance of the 
legal estate. 'J’lie court directed inquiries 
whether the minor was a trustee for the ])eti- 
tioner alone, discharged of debts and the trusts 
of the will. Barry, in re, 2 J. & L. 1. 

3. Marriage settlement . — AVic trustee . — llie j 

1 W. 4, c. 6o, %vas not intended to sanction a 
trustee resigning his trust rather than do an 
act which he deems improper. 

A trustee in a marriage settlement refused to 
join in lending the trust monies, because he 
disap j)roved of the security. The wife, pursu- 
ant to a power fi)r the purpose, removed him 
and aj)pointed a new trustee in his place ; and 
the husband and wife then j)rcsented a petition 
under the ant to compel the old trustee to 
transfer the funds to the new trustee. The 
court refused the a])plication. Pepper v. Tuckey, 

2 J. & L. 95. 

USURY. 

1. Bond and mortgage, — A, executed a bond 
and mortgage to B, to secure 2,000/. lent to 
him by B., with interest at 5/, per cent. 

B. having sold out a sum of stock to enable 
her to make the loan, the dividends of which 
exceeded the interest of the 2,000/. at 5/. per 
cent., A. afterwards agreed, in consideration of 
her letting the 2,000/. continued secured at in- 
terest as aforesaid, to transfer to her, when re- 
quested so to do, the amount of the stock sold 
out, or, at her option, to pay to her a sum of 
money sufficient to repurchase it, and, in the 
meantime, to pay to her the amount of the divi- 
dends of it, instead of the interest of the 
2 , 000 /. 

He/d, that the agreement was additional to. 


and not substitutional for, the bond and mort- 
gage, and was therefore various. Potiuney v. 
Biomberg, 14 Sim. 179. 

2. Annuity. — Qutere, Whether an annui^ 
for a term of years certain, which will within 
the term repay the purchase money, and more 
than legal interest on it, is usurious ? 

The cases on this question reviewed and 
commented upon. Kenny v. Ijynch, 8 Ir. Eq. 
Rep. 207. 

Cases cited in the judgment: Doe d. Chambers, 
4 Camp. 1 ; Iloe fl. (joncli, 3 B & Al. 664; 
Biilwer V. Astley, 1 PluU 422; Spuirier r. 
Mnyoss, 1 Ves. jun. 527, 529 ; Hex v, Drury, 
2 Lev. 7 ; Ferec|/iy v. Wightwick, ] Huss. & 
M. 50 ; Ferguson v. Sprung, 1 A. & E. 567 ; 
Cliilliiigworth v, Chillingwortli, 8 Sim. 404 ; 
M'Cormirk v. Ferrier, Hay & Jo. J2. 


RECENT DECISIONS IN THE SUPE- 
RIOIl COURTS. 

RBPORTSD BY BAURISTURS OF TUB SKVEBAZ. 

COURTS. 

Hath Cb^nttltor. 

D(tms V. Chanter. Dec. 2nd, 1846. 

APPEAL. 

An appeal will lie from an order for the cause 
to stand oeef to enable the plaintiff to amend 
his bill adding parties. 

I’kis was an appeal from the Vice-Chancellor 
of England- 

Mr. Stuart and Mr. Bagshawe for some of 
the defendants, objected that the plaintiff could 
not appeal from an indulgence of the court, 
which they contended was the effect of the 
j Vice-Chancellor’s order that the cause should 
stand over with liberty for the plaintift* to 
I amend his bill by adding parties, and to bring 
I on the cause again, if so advised. Beresfom 
|v. Adair, 2 Cox, 156, cited in Osbourne 
Fallowes, 1 Russ. & Myl. 741 ; and in reply, 
Mr. Stuart mentioned the case of Morgan v, 
Hoioitt, decided by Lord Chancellor Brougham. 

Mr. Cooper, on the other hand, contended 
that the case of Beresford v. Adair might be 
considered as having been decided by the con- 
sent of the parties, and he relied upon the cases 

f Lumsden v. Fraser, I Myl. & Cr. 589 ; Led-- 
biter v. Loiig, 4 Myl. & Cr. 286. 

The Lord Chancellor did not consider the 
case of Beresford v. Adair, although of long 
standing, an authority, as it was contrary to 
his lordship’s experience of the practice. Oe- 
I boumv. Fallows was decided in direct contradic- 
tion to it. A decision that the court below will 
not proceed until a certain act shall be done is 
as much a subject for review in this court as 
any other order. The plaintiff has a right to 
appeal. 

Joynsen v. Moseley, Dec. 4th, 1846. 

PROOF VIVA VOCE. 

Proof of a deed vied voce not allowed 
the death of the attesting witness. 
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In thit cai (0 Vic(»^0bkiU9«Uor had 

dismissed t)ie bill Avith cosia, but witlwwit pre- 
judice to the filinjj of another. The plaintilf, 
however, preferred bringing the matter before 
th6 Chancellor by way of a rehearin.i(. 

Mr. Temple and Mr. Lovat^ fur the defend- 
ant, took the proliininary objection that a cer- 
tain deed, under which the jdaintiir claimed an 
interest, . had not been ])roved, 'I’iiey sub- 
mitted, that it could not be j)roved %:ivd roi , 
as the altcslirtir witness was dead ; conse- 
quently the record was iMperfcct. It was also 
stated that there were many other objections to 
the claim set up by the plaintiff. 

Mr. Bacon, with wlioii)} was Mr. Borers, 
tendered the aflidavit of a person present at tlie i 
execution of the instrunient, who de])osed to \ 
the hiindwritin!^ of, and the signing by, the at- 
testing witness, ami alsf) to his death, hut i 
The Lord Chancellor intimated that he did 
not see how he could assist the j)laiiitiff if the 
defendant persisted in his ojjposition, ])urticii- 
larly as it was stated that further objections 
existed. I 

Application refused with costs, j 


away inferentially l>y an act parliainent, afiwl 
that in fact it had only delegated part of its 
jurisdiction to the Masters, and he cited Vi 
Edwardes, 1 Keen, 406. Mr. Millor'i af’gu*- 
nient was not pressed, that the hearing before 
the Vice-C^hanc(dlor was an original liearingv 
and not by way of a])(>eal from the Master. * ■ 

Mr. Spence (with whom \vag Mr. 
relied upon ChrisCs Hospital y. Gminger, und 
the absence in the new orders of the negative 
words, which were contained in the amended 
orders of Aju il, 1828. 

The ljf)rd Chancellor, without hearing Mr. 
Stinton, or calling for a reply from Mr. 
Cooper, (wlu) admitted the non-existence of 
those negative words,) faid, that the case lay in 
a very narrow compass, and did not come with*- 
in the principle of Lloyd v. Wait. When the 
I latter case w»as df cided an ambiguity existed, 
and his lordship had decided as he thought 
most expedient for the suitors. The new 
orders had not limited the time within which 
these applications might be made to the Mas- 
ter. 'I’lic present motion therefore coidd not 
be entertained. 


Coombs v. TVanvick. Dec. 15 and IG, 1846. 

NEW onDiuts. -masters’ jurisdiction. — 

AMENDMENT OF BIJ.E. j 

Under the yeneral orders of May, 1845. relate \ 
iny (o tmendmenis of bills, apjdlcallon must, j 
in the first instance, hemadvto the Master ; | 
consefjnenfly there can onhj bo one appeal s 
f rom his decision j and if sack appeal be 
made to one of the Vice-Chancellors, there \ 
can be no farther appeal to the Lord 
Chancellor. j 


I KoUs OTontt. 

Jjord Snfiield v. Bond. November 25, and 
December 14. 

MASTER IN ROTATION. — I/TH ORDER OF 

18:3:1. 

The certificate appointing the master in rota- 
tion nndtr the \7ih Order o/'lS:53, during 
vacation, ought to he filed in the records 
and writs ojice after having been produced 
to the vacation master as acting for the 
master in rotation. 


I-v this case the Master had refused leave loj 
amend the bill under the Oftli of the Newi 
Orders, and a suhseijuent anjilication for that* 
purpose had also lieen refused by the Viee- 
Chanccllor of bhigland. From the later de- 
cision the plaintiff now appealed. 

Mr. Cooper, for the apy)cal, stated, that this 
question involved the decision of Lord Lynd- 
hurst in the case of ChrisVs Hospitnl v. Grain- 
ger, 1 I’hillips, (31 L. O. 317,) which be con- j 
tended was contrary to the i)oliey of the court I 
as laid down in various cases, \ iz.. Smith v. ' 
Webster, 3 Myl. & C. 244 ; Carry. Appleynrd, 
2 Myl. & C. 47G; Jdoyd v. IVaii, 4 Myl. & C. 
2.57 ; StrieJdand v. Strickland, 4 Beav. 14G, 
and the cases there cited ; and the learned 
counsel endravoiired to show from an elaborate 
comparison ol tlie iietv orders with those which 
they had abrogated, that the conclusion of the 
late Chancellor was not W'arraii'ed by the 
language of the existing orders. These had 
been comjfilcd under the authority of the acts 
passed in the. 4th and in the 4tir& 5th Viet., 
wherein no allusion >vaR made, to the 3 & 4 W. 4, 
C. 94 , on the construction of which (sects. 13 
and 14) Christ's Hospital v. Grainger w'as de- 
cided. 

Mr. Miller also contended, that the jurisdic- 
tion of the court would not have been taken 


The omission thus to file the certificate will not 
justify a future application in the cause to 
any other master than the master therein 
unmet i. 

Til E facts and arguments in this case will be 
found to be. fully stated in the judgment. 

Mr. Toiler, for the motion. 

Mr. Dickinson, con:rii. 

Lord Langdale said,— This was a motion to 
take a report, finding the answer of the. defend- 
ant Bond insurticient, off the file for irregu- 
larity. The bill was ;m injunction bill, and the 
inmon injunction bad been obtained for want 
of answer. On the 15th September, an order 
was obtained for time to answer by consent. 
For the jiurposc of olitaining this order, the 
usual certificate was obtained, naming the 
master in rotation. At the time when this was 
done. Master Farrer was master in rotation. 
Master Richards was the vacation master, and 
Sir \V. Horne was silting for him. The certi- 
cate naming the master in vacation uas taken 
to Sir W. Horne, by whom it was filled up, by 
inserting the name of Master Farrer as the 
master in rotation. It was then filed in ^he 
public office, but ii was not returned to the re- 
cords and writs office to be there filed according 
to the direction of the I7th Order of Dec., 
1833. It is said, that the defendant could not 
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(}q this, bdoaltae tibe ordtjf ^req4lir»> tke «erttii• 
cate to be produced to tbe master in rotation 
before it i« tiled in the records and writs otiice» 
and that this icould not be done in the absence 
of the master. But I tind that it is the prac- 
tice,.both of the masters and of the records 
and writs otiice, to consider the sitting master 
in vacation ias acting for the master in rotation 
iti: this matter^ and therefore, that tlie order 
ought to have heen produced to the sitting 
master in vacation after it had been tiled in 
the public ofiice, ancl then carried to the records 
and writs oflitre, when it could have been filed, 
in the same way as if it had been produced be- 
fore the master in rotation. The order for 
further time was served upon the ]}laintiff's 
solicitor, but no nodcc appears to have been 
given of the master ai)pointed in the cause. 
When the answer came in, exceptions werej 
taken to it for insuHiciency. The solicitor for 
the plaintiii’ must have known that an order had 
been obtained for time to answer ; but forget- 
ting this, he acted as if no sucli order had been 
made, and obtained certificate, by which Sir G. 
Hose was named as tiie master in rotation. 
Now, it is true, that from the practice in the 
public offices as to the certificates for appoint- 
ing the master in r(»tatiun, the plaintifi* might i 
by inquiry at that office have found that a mas- | 
ter had been appointed in the cause. But he ! 
would not have done so had he made inipiiry j 
where the order directs inquiry to be made, at • 
the records and writs office. The solicitor for | 
the defendants was well aware of the mistake i 
which had been made, but he seems to have • 
preferred relying upon the irregularity of the 
proceedings on the other side ratlier than on 
the sufficiency of tlie answer. In consequence, j 
the proceedings before Sir G. Hose were car- 
ried on in his absence. When the report had 
been obtained, notice was given of a motion to 
take it off the file for irregularity. The jdain- 
tiff’s solicitor apjilied tV)r information as to the | 
nature of the irregularity, and was told that he 
would kuow ill due time. 1 think that the 
order under wliich tlie report was obtained from 
Sir G. Hose was irregular, and that therefore 
the defendant {night not to be bound by the 
report. But the defendant has also been irre- 
gular, and therefore he is not entitled to have j 
the injunction dissolved. As to the order | 
which should be made, I have had some doulit. 
1 consider, indeed, that the court has authority I 
to prevent parties from converting its rules [ 
into a source of injustice, and tlierefore, that j 
notwithstanding .the irregularity, 1 might have 
left Sir G. Rose’s certificate on the file ; but 
considering that it might be unjust towards the 
defendant to preclude him/rom' the opjmrtiinity 
of supporting his answer, the order which 1 
sludl inake will be, that the .certificate of insuf- 
ficiwey be taken off the file, and a report as to 
the ipsofticiency of . the answer obtained' from 
ftfester Farrer within four days, or? that the 
.h^juncUon , bo dissidvcd.w 1 give, no costs on 
:Mthorsido,-, < • ... ...u-.i.r.-- b. :: 


Glarke X. Mayors of Detby. 

-- 25, 1S46. ^ 

NEGLIGENCE OF ROLICITOft. --- AMENMNiO- 
UlLL. ; 

A bill will not he allowed to he amended after 
^reat delay, on the ground that the delay 
was owing to the negliyem e of the solicitor, 
and the plaintiff had, in coniequeitee, 
changed his solicitor, 

Thi*! was a motion "for leave to amend the 
bill, although it was admitted that due dili- 
gence could not be shown according to the re- 
quisitions of the OrtJi and fiSth Orders of 1845. 
The bill had lieen filed on the 5tli of Februaty 
last, and the answer put in on the 7th of May. 
The ground of the ajiplication was, that the 
negligence was entirely that of the solicitor, in 
spite of the repealed efibrts of the jilaintiffs to 
arouse him to greater activity; Imt that the 
plaintiffs had now changed their solicitor, and 
their jircscnt solicitor was prosecuting the 
cause witli activity. Application Iiad Been 
made to the Master, who, however, considered 
himself boniid by the Gyth and 08th order; 
but this, uiid'jr the 21st Order, the court was 
not. 

Mr. Slnari and Mr. Tull for the motion, 

Mr. Brfhdl, Mr. Parker, and Mr. Shadwell 
were on the oilier side, but without calling 
upon them, 

llis Honour said, that he considered the neg- 
ligence of tlie solicitor was the negligence of 
the iilaintilis ; they should have come sooner 
to remove him, and he could not rclicv'e them 
from the cflect of their own conduct. 

Motion refused. 


Oaern’g ^nirS. 

(Before the Four Judges.) 

The Queen v. Harrison and others. Michael- 
mas Term, ISIG. 

M ANDA M US. — I NSCKCTIOX OF A IM'OINTMENT 
OF OVEUSHEKS. 

The court will not grant a inaudamn.s for a 
ralepaijer of a township to inspect the ap- 
pninimf iit of overseers of the poor of that 
township. 

A RUT.E nisi for a writ of mandamus had 
been obtained, commanding the overseers of 
Kirby-Lonsdale to permit one Tennant, a rate- 
payer of the townshij), to inspect the document 
by which they were appointed overseers. At a 
meeting of magistratfcs, when three were pre- 
sent, four persons were appointed overseers 
for Kirhy-J^onsdale for the ensuing year. 
appointment was signed by two out of the three 
magistrates who were present. I’ennant after- 
wards went to the magistrates and asked them 
who made the ordei*, and they referred him to 
tlie bverseers, who had pbfeaesfioh of the ap- 
pointment.' Tennant tdieti- applied . to the over- 
seers, who refused to sboa^ hii^‘ their appoint- 
ment. It was alleged as ground of ,Qbjec(ioiji, 
that one of the overseer^' was' hot a 
qualified according to tlie statute 
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Mr. Godson and Mr. Ramshay now showed 
cause. The facts disclosed on these affidavits 
are not sufficient to justify the court in grant- 
ing this apjdication. The application is to in- 
spect the legality and sufficiency of the appoint- 
ment of overseers, but the court will not inter- 
fere by way of mandamus when the question 
may be decided by appeal or by applying for a 
certiorari to bring up the appointment, 'i'his 
is not like the case of Rex v. The Justices of 
Leicester f where the court granted a mandamus 
to justices to permit a ivitepayer to inspect a 
county rate, because there the rate was con- 
sidered in the nature of a j)uh]ic document. 
There has, in fact, been an appeal against this 
apj)ointment. 

Mr. Pashlay in supi)ort of the rule. As- 
suming that there has been an appeal against 
this aj)pointment hy some one, yet that fact 
will not prevent the court granting tliis ap- 
plication, and only shows that there is a bond] 
fide intention to disi)iite it. There are diffi- j 
culties in this case in aj)plying for a certiorari, ! 
because before it is granted the court requires ■ 
a statement on oath of the nature of the oh- ; 
jectioii, and that cannot Ije ascertained till the i 
instrument has been insj)ccted. The facts al- i 
Icged in the affidavits disclose a clear legal : 
right on the part of this ap])licant to have this : 
rule granted. The court has recognised the : 
general jwinciple in numerous cases. He cited ; 
Rex v. Great Farringdori Regina v. The South \ 
Holland Drainage,*^ Fox v. Jones,*^ Rex v. ! 
Shelley,^' | 

Lord Den man, C. J. This is a very un- 1 
reasonable application. Tliere is no authority i 
for it, and on that ground I am of opinion that j 
the rule oimht to be disc harged with costs. | 

Mr. J ustice Coleridge. I am of the same j 
opinion. I much regret that I granted the j 
rule. Tlie only ground for the aj)plicati()n is, ; 
that A, G., one of the overseers for this town- = 
ship, ought not to he appointed because he is : 
not a householder and is not a substantial 
person. These are grounds for an appeal. 
An append has been entered since this rule was | 
obtained ; and on the hearing the u])peal the I 
party will not be restricted to a mere question j 
of form, but may bring into discussion both | 
the matters which are now sought to be sub- i 
initted to adjudication here. This was in fact 
an application to avoid an aj^penl, and there is 
no justification for it in point of precedent. 

Wightman, J,, concurred. 

Rule discharged, with costs. 

36cncl) iJracti'cc Cuurt 

Payne v. Shenstone, administratrix, Michael- 
mas Term, 1846. 

PLEA PUIS DARREIN CONTINUANCE. — 
PRACTICE IN PLEADING. 

A plea puis diurien continuance, if pleaded 
during the sitting at which the cause is set 
down for trial, should be pleaded on the day 

^ 9 Bam. Sc Ores. 541. ^8 Adol. 8c £1. 429. 

7 Bam. & Ores. 732. ® 3 Term R. 141. 


of trial in court, and be delivered to the 
judge to be certified by him and he annexed 
to the record, and should not be merely de^ 
livered to the plaintiff's attorney as an or^ 
dinary plea : and where such a plea was 
delivered to the plaintiff's attorney at the 
sittings for which the cause was set down 
for trial, and the plaintiff took no notice of 
it, but proceeded to try the cause upon the 
issue already joined, and obtained a verdict, 
{the defendant not appearing,) the court 
held that he was right in so doing, and rc- 
fused to set aside the trial. 

On a former day Needham obtained a rule to 
set aside the verdict and all subsequent pro- 
ceedings in this cause. This action was 
brought hy the plaintiff’ against the defendant 
as administratrix of James Templar Shenstone, 
upon a bond debt, to w'hich she pleaded plene 
adminislravit, whereupon issue was joined, and 
the case was set down for trial at the first sit- 
ting in this term, to be held on the 3rd of No- 
vember. On that day the defendant delivered 
to the plaintiff‘’s attorney a pica puis darrien 
vonlinuauce to the further maintenance of the 
action of a jjulgment recovered by other parties, 
to which j)lea was annexed the })roper affidavit. 
The plaintiff, however, took no notice of this 
])lea, but i>roceeded on the 4th of November to 
try his action upon the issue raised upon 
ad ministravit , and obtained a verdict, the de- 
fendant not appearing. 'J’his rule was there- 
fore obtained ori the ground that it was not 
competent to the plaintiff, under the circum- 
stances, to try his action upon the old issue, 
the plea jmis darrien continuance being an 
abandonment of the former pleading of the 
defendant. 

Petersdorff and FilzUerbert now showed 
cause. The jdaiiitiff was right in disregarding 
the plea puis darrien continuance, which was 
irregularly pleaded. It was in fact pleaded as 
though it were in banc, whereas the sitting at 
nwipriwjf having commenced, the plea should 
have been delivered in court, and have been 
certified by the judge arid transcribed ui)on the 
record. The rule of court, Hilary Term, 4 W. 
[4, r. 2, which will be relied upon’ by the other 
I side, does not alter the practice when the plea is 
pleaded at nisi jtrius. The old practice was 
i this : — if the plea was pleaded in banc, that is, 

! not when the court was sitting at nisi prius, the 
plea was filed, but if pleaded when the sitting 
or assizes had commenced, then it was pleaded 
at nisi prius, and delivered to the judge in 
court. Here it was pleaded on the day of the 
sitting at msi prius, and should not have been 
delivered to the opposite attorney as though it 
had been pleaded in banc. 

Needham contra. This question turns en- 
tirely upon the proper construction to be put 
upon the two rules of court, the one the rule 
Hilary Term, 4 W. 4, r. 1, which directs th^ 
" no demurrer nor any pleading subsequent to 
declaration shall in any case he filed with any 
officer of the court, but the same shall always 
be delivered between the npties,’* and the other 
the rule Hilary Term, 4 W. 4, r. 2, s. 2, which 
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provides that “ in all cases in wliich a plea puis 
darrien continuance is now by law pleadable in 
banc or at nisi prius, the same defence may be 
plead edj with an allegation that the matter 
arose after the last pleading or issuing of the 
jury process, as the case may be; provided 
also, that no such plea shall be allowed, unless 
accompanied by an affidavit that the matter 
thereof arose within eight days next before the 
pleading of such jdea, or unless the court or a 
judge shall otherwise order/’ Now the first 
of these rules clearly shows that this plea is to 
be delivered as other pleas are now delivered, 
namely, “ between the parties.” There is no 
exception, and a plea puis darrien continuance 
being “ a jjleading subsequent to declaration,'’ 
it falls within the rule laid down, and was 
therefore properly delivered. It was the duty 
of the plaintiff’s attorney to have annexed the 
plea to the record, and he was wrong in pass- 
ing it over and trying upon the old issue. It is 
certainly more convenient in practice that the 
plea sliould be thus delivi^red, as hy this course 
being adopted the plaintiff is restrained fn m 
preparing for a useless tripl, as the cause mi st’ 
stand over upon such a ])lca being ])lcaded I 
{Todd v. Emhj^ 9 M. & \V. 6oG ; Prince v. ' 
Nicholson, 5 Taunt. 333) ; and indeed if it can- 
not be so delivered, and the defendant is bound j 
to plead it on the day of trial, he may be alto- j 
gether deprived of its benefit, as he might be j 
thereby unable, from the cause not being tried I 
till late in the sitting and after the eight days j 
have expired, to make his affidavit that the 
subject matter of the plea arose within that! 
number of days before the day of pleading. 1 
The practice, as Laid down in Chitty’s Arch- 
bold, is in conformity with the course pursued 
in this instance, and the cases of Powell v. 
Duncan, 5 Oowl. 5.50 ; Dnmi v. Hill, 11 M. & | 
W. 4/0; and Wollen v. Smith, 9 A. & E. 505 ; | 
seem to recognize it. 

Pafleson, .1, Before the new rules the prac- i 
tice was to plead such a plea in banc, if before • 
the sitting day, and file it ; but if at the sittings, 1 
then to deliver it in court to the proper officer, j 
and have it certified hy the judge and annexed j 
to the record. 'I'hese rules have, however, ' 
abolished the filing of pleas, and instead of 
their being filed they are to be delivered be- ! 
tween the attorneys, and it is argued that they ; 
are to be so delivered in all cases ; but it is 
clear that the rule applies to cases only in 
which the old practice was to file the plea; 
but such a plea as this was only filed when it 
was pleadea in banc; for if the sittings at 
which the cause was to be tried had commenced, 
it was not filed, but was delivered in court. 
Now it should be shown that if the new rules 
had not existed and this plea had been filed, it 
would have been correct ; but it is clear it 
would not have been so, and that it must 
have been pleaded and delivered at nisi prius. 
There is no alteration in the practice where the 
plea is pleaded at nisi prius; nor is there any 
difficulty as to the not being enabled to make 
tiM ^davit of the sulnfict matter having arisen 
within eight days of the time of pleading; for 


it may be that the plea can be pleaded before 
the actual day of trial, though not handed ia 
until then ; but, at all events, the rule itself 
provides for such a contingency by the words, 
unless the court or a judge shall otherwise 
order.” Inasmuch, therefore, as this plea was 
delivered between the attorneys as though 
pleaded in banc after the sitting at nisi prius 
had commenced, instead of being pleaded and 
delivered in court, I think it was irregular, 
and that the idaintiff was right in disregarding 
it. The nile must be discharged. 

Rule discharged. 

Crrminou 

Thorne and another v. Jackson. Michaelmas 
'1 erm, Nov. 17, 1B46. 

MIDDLESEX COUNTY COUllT. — SUGGESTION 
ON THE ROLL. — SUFFICI EN CY OF AFFIDAVIT# 

In an affidavit in support of an application to 
enter a suf/r/estion on the roll to deprive a 
plaintiff' qf costs, under a local courts actp 
the statement of the. defendant' s residence 
and liability to be summoned, and the par* 
ticular court, must be positive and sufficient 
in thetnselves. 

Where, therefore, under the Middlesex Cotirt 
of Rey nest se Act, 23 G, 3, c. 33, the defend* 
ant haring fi.rst described himself in his af^ 
fidavit as of No. 51, Bedford Row, Hoi* 
born, in the county of Middlesex," after * , 
wards stated that he resided at the com* 
mencement of the action in “ Bedford Row 
aforesaid," and was then “ liable to hesurnm 
moned to the court of requests held at 
Kingsgatc Street, llolborn, aforesaid." The 
court held that the affidavit was not suffi- 
cient under the provisions of the PMh sec* 
Hon of that act, 

A RULE had been obtained in this case to 
enter a suggestion on the roll to deprive the 
plaintiff of costs under the Middlesex Court of 
Reouests Act, 23 Geo. 2, c. 33. The affidavit 
of the defendant, on which the rule was ob- 
tained, described him as of “ No. 51, Bedford 
Row, llolborn, in the county of Middlesex, 
Tailor,” and afterwards stated that “ before 
and at the time of the commencement of this 
action he (the defendant) was, and ever since 
hath been, and still is, inhabiting and resident 
in Bedford Row, aforesaid, and that for and 
during the whole time he hath been and still is 
liable to be summoned to the court of requests 
held at Kingsgate Street, Holborn, aforesaid.” 
The form of the juriat was “ sworn in court the 
5th day of November, 1846, before,” and then 
followed the signature of Mr. Justice Williams^ 

B. C. Robinson showed cause, and having 
first unsuccessfully objected to the omission of 
the word “me” in the jurat as an irregularity, 
poceeded to show, that the affidavit was de- 
fective on another ground. By the 17th sect, 
of the 23 Geo. 2, c. 33, the defendant, in order 
I to avail himsdlf of the act, is required to be re- 
sident in Middlesex at the time erf the com- 
mencement of the suit, and be liable to be 
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summoned to the court of requests. Here the that it contained a sufimnt dec^ate&nt 

affidavit does not show positively that the de- that the party was attormy for the person 

fendant was at the time of the commencement executing. 


of the suit resident in Middlesex. The com- 
mencement of the affidavit stating the def^pd- 
ant to be of No. 511 ;llOw^ 

the county of MkldSesi^x, %'a^merc 
upon which no perjury could be assigned, and 
the words “ Bedford Row, aforesaid,’* after- 
wards used, di<l not necessarily import that the 
latter was in Middlesex and not in London. 
There was also nothing »i the affidavit to show, 
that the court holdcn in Kinasgate Street, 
Holborn, to which the defendant was liable to 
be summoned, was the coqrt of requests in the 
county of Middlesex, as required hy the latter 
part of the above enactment. 

Charnovk, in support of the rule. The num- 
ber of the defendant’s house is given, and 


In this case the defendut given a cog- 
I n0r'4i the «t^s|ttpon as folW^ 

I “ Duty executed by flie ^boi^-named Robert 
j Gibbs, in the presence of me the undersigned 
i Samuel Balden, attorney, on behalf of the said 
j Robert Gibbs, e-xpressly named by hirh and at- 
j tending at his request ; and I do hereby declare 
j that I subscribe my name ns witness to the due 
j execution hereof by the said Robert Gibbs and 
I as his attorney, and that previous to the e.xe- 
\ cution hereof by the said Robert Gibbs I in- 
formed him of the nature and effect hereof. 
“Samuel Bolden, Attorney, Birmingham.* 

i A rule nisi had been obtained to set aside 


stated to be in ^liddlesex, and tlie words 
“ Bedford Row, aforesaid,” sufficiently inedude 
that statement. I’hen the affidavit goes fur- 
ther, and states the liability of the defendant to 
be summoned to tlie court of requests, Kings- 
gate Street, Holborn, aforesaid. Besides, if 
any part of Bedford Row, or the court in 
Kingsgate Street, be not in Middlesex, that 
ought to he shown by the other side. 

iVilde, C. J. It is for the party who corncs 
to say that the plaintiff* is not entitled to costs, 
to slio.v sufficient ground in his own affidavit, 
and here it a[»pears to me, that the affidavit is 
not sufficient. Akhongh at the time of making 
the affidavit, the defendant resided at No. 51, 
Bedford Row, Holborn, in the county of Mid- 
dlesex, yet it is (juite consistent, that at the 
lime of the coinniencement of the action he 
might have resided in a part of Bedford Row, 
wlu(di is in London. In the next place, the 
defendant fails in showing that lie was liable to 
the jurisdiction of the particular court at the 
time of the comincnceinent of the action. He 
only says, that he was liable to be summoned I 
to the court of requests held at Kingsgate ^ 
Street, Hf)lboni, aforesaid, and the court can- : 
not tcikc judicial notice of that being the county ' 
court of Middlesex. The rule therefore must 
be discharged. 


I the judgment and execution, on the ground 
I that the attestation was not according to the 
form required by the 1 & 2 Viet. c. 110, s. 9, 
which enacts that no warrant of Jittorney or 
’ cognovit shall be of any force, “ unless there 
be jn-esent some attorney of one of the sujierior 
courts on behalf of such ])erson expressly 
named by him and attending at hia request to 
inform him of the nature and effect of such 
warrant or cognovit before the same is exe- 
cuted, which attorney shall subscribe his name 
as a witness to the due execution thereof, and 
thereby declare himself lo be attorney for the 
person executiny the same, attd state that he 
subscribes as such attorney.” 

Keatiny showed cause, and argued, that upon 
a fair construction of the whole attestation, it 
sufficiently appeared tliat the witness declared 
himself to be attorney for the defendant, and he 
referred to 2 fUiit. Arch. C)^7. 
i Prentice, in sujiport of the rule, cited FAking- 
ton V. Holland, 9 M, & W, G59 ; Hibbert v. 
Barton, 10 ih. O/B. 

Pollock, C. B. An express declaration that 
the party attesting is the attorney of the de- 
fendant, may l)e found within this attestation. 

Parke, B. In the first part of the attestation 
there is a declaration of the party being attorney 
for the defendant. 


Rule discliJirged. 

Sxcfjrqtifr. 

Phillips V. Gibbs. Michaelmas Term, Nov. 20, 
1S4(). 

ATTESTATION OP COGNOVIT. 

A cognovit vms attested as follows : — “ Duly 
executed by me the above-.named R. G. in 
the presence of me the undersigned S, B., 
attorney, on behalf of Ike said R, G., ex- 
pressly named by him and attending at his 
request; and 1 do hereby declare that J 
subscribe my name ffs witness to the due 
execution Jwreof by the said R, G., and as 
his attorney, and that previous to the exe- 
cution hereof by the said R. G., I iif armed 
him of the nature and effect hereof** Held, 


Alderson, B. I am satisfied that the attesta- 
tion is perfectly regular. 

Ihe court afterwards went into the merits, 
and set aside the judgmeiit on terms. 


LAW APPOINTMENTS. 

The Queen lias been pleased to appoint William 
a Bockett and Roger Tliorry, Esquires, to be 
Puisne Judges of the Supreme Court of the 
colony of New South Wales ; and Alfred 
Cheeke, Esq., to be Commissioner of the Court 
of Requests. Nov. 27. 

Her Majesty has also been pleased to>pi)oint WiL 
Ham George Knox, Esq., to be Puisne Jndgn 
for the island of Trinidad, Nor. 27. 
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RAILWAY LITIGATION. 

THE NISI PRIUS SITTINGS. 

“The work goes bravely on.’* The 
number of causes set down for trial at the 
sittings afler Michaelmas Term, which 
have just concluded, has been unusually j 
large in all the courts,*' and of these causes j 
a very considerable proportion lias arisen | 
out of railway transactions. It would seem 
as if the passion for this description of liti> 
gation was stimulated, rather than satis- j 
tied, by the decisions that have already i 
taken place, “as if increase of ajipetire! 
had grown by what it fed on.” Doubtless, ! 
many of the parties to actions speculated j 
upon the admitted uncertainty of the law, | 
and notwithstanding the repeated warning j 
and advice given on this subject, it is to j 
be feared that some persons of ordinary j 
sagacity and intelligence have attached too 
much weight to expressions which fell 
casually from the judges sitting at mV< 
prius, and which have not been always ac- 
curately reported. The nisi prius decisions 
of the ablest judges, when reported by tht 
most competent persons, sjiould be re- 
ceived with a liberal allowance for the 
haste, misapprehension, and inevitable im- 
perfection of judgments formed and pro- 
nounced at the moment, without delibera- 
tion or the opportunity of consulting autho- 
rities. These observations apply a fortiori 

* At the commencement of the Guildhall 
Sittings, there stood for trial; —In the Court 
^ Exchequer, 205 causes, — in the Queen’s 
Bench, 169 causes, — and in the Common Pleas, 
13Q causes, making an aggregate of 504 causes 
for trial m London alone ; independent of the 
entry of causes for trial in Middlesex. 

VoL. XXXIII. No. 981. 


Horat. 

to railway cases, in which a judge waa 
called upon to determine on the sudden 
what legal principle should govern his di- 
rection to the jury with reference to a 
novel and complicated state of facts. 

Almost every number of the daily news- 
papers during the last month, furnishes a 
report of some case in wliicli views have 
been ascribed to the learned judge who 
presided, which, liowever just in their ap- 
plication to the particular circumstances 
under consideration, would afford a very 
unsafe guide if applied to cases bearing a 
general resemblance, but not precisely 
similar. One very eminent judge (Mr. 
Justice Cresswell) is reporled, in a case 
tried before him, to have expressly adopted 
tlic opinions propounded by the Court of 
Exchequer, in the now famous judgment 
of that court, in the cases of Itsyntll v. 
Lewis and Wyld v. Hopkins, and to have 
; informed the jury, that the fact of a defend- 
ianfs having assented to become a member 
I of a provisional committee furnished noevi- 
jdence of liability deserving of considera- 
: tion. On the other hand, it is said, that 
I the noble and learned lord who presides in 
the Court of Queen’s Bench expressed an 
opinion at nisi prins,^ somewhat at variance 
with the judgment pronounced by the 
Court of Exchequer, and intimated, that 
it was a fair question for the consideration 
of a jury, what was meant and implied 
when a man gave his sanction to a railway 
project, and consented that his name 
should be published to the world as a 
provisional committee-man. The sug- 
gestions of superlative good sense sometimes 
resemble wit, — they fwhiish remarkable iii- 

** In a case of Alley v. Gain, tried on the 
7th Dec. last. 
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stances of what every one has thou|5ht, 
but none before so well expressed. The 
case to which wo Imve last adverted sug- 
gests the observation and illustrates it. 
Much of the argument, in many of the 
cases affecting the liability of provisional 
committee-men, proceeded upon the con- 
sideration of the question, on whom did 
the plaintiff rely when he furnished the 
goods, or performed the services, for which 
he afterwards sought to recover against a 
provi>ional committee-man ? Lord J)en 


circumstances for goods supplied or ser« 
vices performed, in any action against any 
of those who were co- promoters — or in 
other words — who were engaged in com- 
mon with the plaintiff in forming and es- 
tablishing the company. The numerous 
instances in which the provisional registra- 
tion of proposed railway companies is no- 
toriously defective in some of the par- 
ticulars required by the 4th section of the 
statute, and the extended application given 
to the word “ promoter,’’ independently of 


man, in the case referred to, disposes of the weight that attaches to anything that 
tliis inquiry, by the obvious remark, that falls judicially from the chief of the Court 
very probably the i)arty looked to no one. of Exchequer, entitles the views announced 
in particular, hut to the vast body of| by the learned judge in those cases to the 
persons who were held out as promoters of j gravest consideration. At the same time, 
the scheme, which was the more likely | as already observed, they are to be re- 
considering the public excitement at the ceived s///j modo, and not as actual dc- 
time, and that every one who entered a| cisions upon which, as yet, any one could 
committee-room expected to leave it a i safely advise or act. 

richer man.” So, with respect to the ah- 1 Turning from the subject of railway 
sence of intention, so often pressed as an | actions, we may be expected to advert to 
argument in favour of provisional com- ; an occurrence of an unusual character at 
mittee-men, who, it was said, could never | the nisi prius sittings at the close of the 
have meant to make themselves liable for : last week, which, as might be supposed^ 
preliminary expenses by merely assenting | lias been the topic of much observation 
to the publication of their names ; Lord ! and discussion in professional circles. The 

T\- . . .^1 . L' I .I..... 


simple facts appear to be, that an action 
j for breach of promise of marriage w^as set 
down for a second trial at the Guildhall 
sittings ; the defendant having obtained a 
the result, or conceived they would ever j l ule from the Court of Exchequer, to set 


Denman meets it by the forcible observa 
tion, tliat although it was very possible the 
parties sought to he charged in those 
actions might not have calculated upon 


have been called upon to pay the demands 
now made upon them ; still they might, in 
their anxiety to join speculations of this 
nature, iiavc done that which would render 
them in point of law responsible to others. 
Any notice of the reported nisi prius de- 
cisions ill railway cases would be incom- 
plete if we omitted to allude to two points 
suggested, as wc understand, by the Lord 
Chief Baron in railway cases tried before 


aside a verdict taken against him upon the 
first trial, with ilOO/. damages; and before 
die case was called on or the jury sworn, 
the Lord Chief Baron intimated a strong 
o])inion, that the case ought not to be tried 
again, and if tried, that it would be highly 
inexpedient to examine witnesses for the 
defence; upon which Mr. Cockburn, the 
learned counsel who appeared for the de- 
fendant, complained that the public ex- 


him. His lordship is reported in one case pression of such an opinion by the learned 
to have ruled, that no jnomoter of a com- |j«dge who was about to try the cause, was 
pany could be sued for goods supplied or I calculated to prevent the defence he was 
services rendered on behalf of the com- instructed to l\y before the jury from ob- 
pany, unless the requirements of the Joint taining an unbiassed consideratfon at therr 
Stock Company’s Registration Act (7 & 8 hands, and upon this ground he ultimately 
Viet. c. 110,) as regards provisional regis- withdrew from the court, leaving the case 
tration, had been previously complied fn be tried as undefended. There was a 
with; and in another case, that no person verdict for the plaintiff, with 400/. damages, 
falling within the statutory description of As it is understood that the matter will be 
promoter,”*^ could recover under any brought under the consideration of the 

Court of Exchequer sitting in banco during 
® By the construction clause, (sect. 3,) a Hilary Term, we 

promoter is thus defined ; —“The expression 

promoter or promoter of a e^^my. to apply period prior to the company obtaininK a certi- 
to every person acting ^y whatever name m ficate of complete registration as heVeLXr 
the forming and establishing a company at any mentioned.” “ nerem aiwr 
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should not act consistently with the spirit 
and principles which have uniformly in- 
fluenced the conduct of this publication, if 
we endeavoured to anticipate the discus- 
sion which must then take place. We 
shall now only express our unqualified 
confidence in the independency as well as 
the integrity of the juilges of the Court of 
Exchequer, from which we derive the 
abundant assurance, that in disposing of a 
question of tin's personal nature they will 
not be unmindful, there is no appeal fronj 
their decision to any other tribunal but 
that of public opinion I 


NOTES ON EQUITY. 

KE VOCATION OF WILL. PENCIL ALTE-I 

RATIONS. I 

Tiieiie is no doubt that if a will were* 
written wholly in pencil and duly ntfested, : 
it would be valid; but if written in the 
more permanent material of* ink and subse- 
quently altered in pencil, it seems tliatj 
such alterations will lie of no avail of them- ! 
selves, unless it could be shown by satis-! 
factory evidence tliat sucli alterations were 
intetided by the testator as a revocation. | 
Thus, the drawing a line in pencil through i 
some words does not cancel them. 
y. Gardiner^ 8 Sim. 73. Such alteration | 
is held to be only deliberative and indica-| 
tive of .some future intcM)tion. Doe d , . 
Per//es v. Perkes^ 3 H. tSi A. 4Hf) ; Haw lies . 
V. Uawkc'S’i I Ilagg. 3:il ; and Wlnsor v. 
Prat.ty 5 Moore, 484. In a recent cascj 
before Vice-Cliancellor it ap- ; 

pcared that a testator, after giving an an-; 
nuity of 200/. to bis mother, proceeded as 
follows : — “ I give and bequeath unto Mar-i 
garet Evans, now living servant witli me, 
an annuity of 20/., to be payable during 
her life but a line was drawn in pencil 
through these words. Tlie annuitant filed 
a bill, stating that the personal estate ofj 
the testator liad been fully administered, ' 
and praying a decree for payment of the 
arrears of annuity out of the real estates 
held by the defendant as devisee under 
the will. The Vice-Chancellor sent the 
case to a court of law, and the jury, under 
the directions of Mr. Justice JSrlCy found 
that tlie annuity was not revoked by the 
pencil alteration. A motion was then 
made for a new trial, on the ground, — not 
80 much that the verdict was against the 
evidence, but — that the judge bad given a 

• Francis v, Grover, 5 Hare, 39. 


misdirection to the jury. Ilis Honour said, 
the alleged omission was in not directing 
the jury that, primd facie, the pencil 
erasure was a revocation, and that they 
were bound therefore to find the bequest 
revoked, unless evidence was given to 
countervail that act. The judge certainly 
did not tell the jury that the pencil erasure 
was a revocation, but only that the act 
I was equivocal, and tjiat they were to de- 
jcidefrorn the collateral facts and the na- 
j tureof the alteration, which was in pencil 
I instead of the more, durable material, ink, 
what effect was to be given to it ; and the 
Judge observed very properly that the tc.s- 
tator Iiad taken pains to have the will 
formally drawn up, and bad afterwards 
made pencil alterations. “ Omitting the 
case of Mence v. Menec, 18 Vcs. 818 .” (his 
Honour “it ajipcars tome that in the 

cases of Parkin v. Ihiinbridf/c, S Pliilli- 
morc, 321 ; Havenserfft v. Hunter, 2 Hagg. 
88 ; Lavender v. Adunis, 1 Ailtl. 403 ; 
Hdwards v. jhlltf, 1 ilagg. 41)0; and 
Hnivkcs V. Hawkes, 1 Hagg. 321, the 
judges have all considered that a pencil 
alteration may be final, or that it may be 
deliberative; anil tliat, from the nature of 
tlie act, they consider it, prlnni facie, as 
delil'/cralive, and not final, 'fhat view has 
always been taken iii the I'eirltsiastical 
(k)urts, admitiing that any eiremnstances 
appearing upon the lace of the n ill, or facts 
ap[)earing by extrinsic evidence, must be 
taken info account in deciding the <pie£- 
tion. It is impossible not to feel (he force 
of what the learned judges have said. 
Every man who makes an alteration in ink 
supjjoses that alteration to remain, f*or the 
material cannot, without much labour, be 
got rid of; but with respect to alterations 
ill pencil, the probability is tliat they Iiave 
been made as notes for the purpose of al- 
tering the instrument, to be changed as 
the testator thinks fit. '1 be act is de- 
liberative, and 1 cannot say that the 
learned judge did not do right when he so 
slated the law of the case, and left it to the 
jury to consider the effect of the alteration. 
He clearly defined the question intended 
to be referred to them, and left it to the 
jury as distinctly as it could be left. In 
that view, therefore, of the case, I do not 
.see any ground to alter their conclusion. 
1 do not understand Sir William Grant, in 
Mence v. Menee, as meaning to lay down 
any abstract rule. In tlwt case there was 
a residuary clause, and a pencil line drawn 
through the residuary clause so far as it 
related to the disposition of the property, 

: I 2 
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but tlic words ‘and as to all my ready 
money, securities for money,’ &c,, whicn 
were descriptive of the property, were left 
standing. Against the residuary clause in 
the margin the testator Iiad written, ‘ This 
is to be particularly noted,’ giving as a 
reason for the erasure, that lie meant to 
make a ditterent disposition of some por- 
traits and other specific articles. Then, in 
the residuary clause there w'cre some di- 
rections given as to advances for his 
natural sons and a neplicw, and opposite to 
that the testator had written in the margin, | 
‘ This should he modified.’ Sir W . Grant, | 
having the erasure and the notes in the 
margin before him, came to the conclusion 
that the testator did intend to revoke the 
residuary becjnest ; that lie intended tg 
revoke it so far as the disposing part went ; 
and that he had intended also not to leave 
the otlier part standing against which he 
had written that it was ‘ to lie modified.’ 

1 cannot understand Sir W. Grant as in- 
tending by this decision to lay down any | 
abstract rule of law different from that 
which has been recognised by otlier judges, j 
In this case I am of opinion that the- 
learned judge did not miscarry in point of j 
law in not directing the jury that they! 
were bound to ussiune a revocation, unless , 
tlie contrary was proved. The jury w’crc 
directed to consider the nature of the act 
done, — tlie course the testator had taken 


1 . General rules ; 2. Landlord and 
Principai anil agent— Partners— Co rporatlotw^ 
—Companies ; 3 Husband and wife — Infant-rr; 
Alien— Civil death; 4. Hanknijitcy and 
‘ solvency— Jilxecutors and administrators. 

^ The second part comprises defendants 
I in actions ex contractu, 

! 1. General rules ; 2. Landlord and tenant-*- 

I Principal and agent — Partners — (corporations 
j — Coinjianics ; 3. Husband and wife— Infant 
' — Non compos mentis, &c, ; 4. Bankrujitcy and 
Insolvency — Executors and administrators. 

I The third part relates to plaintiffs In 
I actions ex delicto, 

1. General rules ; 2. Landlord and tenant — 
Principal and agent — Master and servant ; 3. 
Husband and wife — Infant — Alien — Civil 
dcatli; 4. Bankruptcy and Insolvency — Exe- 
Icutors and administrators. 

j The fourth part treats of defendants in 
■ actions cx delicto, 

^ 1. (jpneral rules ; 2. Landlord and tenant — 

I Principal and agent — Master and servant ; 3. 
Husband and wife — Infant, &e. ; 4. Bank- 
ruptcy and insolvency — Executors and admi- 
nistrators. 

The Appendix coiitains 

1. llernarks as to the common law liabilities 
of memhers of railway companies ; 2. Recent 
statutes as to joint stock com])anies ; 3. Joint 
stock banks, (7 S Viet. c. 113) ; 4. Aliens, 

(7 & 8 Viet. c. 66) ; .5. Recovery of small debts, 
(9 & 10 Viet. c. 95.) 


in excepting a formal instrument; ami all i.Vo.n tlie vVppuntlix we sliall extract 
the surrounding facts which were hrouglit jyj,. remarks on the Common Imw 

to their attention; and the judge \ JAuhilift/ of Members of llailway Com* 

satisfied wuh the verdict. 1 see no ground | • 

for directing a new trial.” I , 

j “ 'I’he ordinary rules which have been already 

I laid down, with reference to the liabilities of 

NOTICES OF NEW BOOKS, | Principal and Agent, will, it i.s believed, be 

: found applicable in determining the respective 


Practical Rides for determhunff Pai'lles to j 
Actions, Diyested and Arranyed, with ■ 
Cases, By HiiiUiEUT Biioom, of the ' 
Middle Temple, Esej., Barrister-aULaw. i 
Second edition. London : Maxwell & ! 
Son. 1846. Pp. xl. liSS, I 

Mu. Broom, the author of an excellent ! 
“Selection of Legal Maxims,” has just; 
published a second edition of his Treatise | 
on Parties to Actions. The numerous j 


iiabilitics of parties engaging as members of 
Railway (’ornpanies. Now the stat. 7 & 8 
Viet. c. 110, s. 4, provides that a company 
shall 1)3 entitled to a certificate of provisional 
registration when the jiroposed name of the 
intended company, the l)usine.ss and purjM)S6 
of the company, and the narne.s, occupations, 
places of business, and residence of its promo- 
ters have been registered, and we shall therefoiB^ 
consider the existence of the company as cum- 
mencingwith its provisional registration, merely 
observing, that in some instimees a certifi- 


oases which have been decided since his 
first edition have rendered a new one in- 
disiponsable. It appears that more than 
400 new case.s have been incorporated into 
the present oditipn. 

The treilts of . plm^^ 

actWns Aiiulpr ihe . fqllawing 

heads 


cate of prov isional registration is obtained by 
the promoters, before any steps liaye ^e)> 
taken towards the formation of the coinniijttpei, 
or managing body, and before any expenses 
luii'p fa^ct been incurred, wherciis, ip pther 
cases, parties have trrevibusly agreed to jpor 
operate in tbe.iiiivdertaking, as ,nacn^ the 

prbyisidnaX or managing body, 
nor advertisement can however be issued befoyp 
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a certificate of provisional registration has been 
obtained, and the liability of parties who may 
hare entered into contracts prior thereto will 
depend in all respects upon the principles 
which have been already laid down as ajipli- 
cable to ordinary contracts. Assuming, then, 
that the company has obtained its certificate 
under the above-mentioned statute, we shall 
proceed to consider the liability which at- 
taches to a member of the managing body. 
I. When the jirovisional is identical with the 
managing committee. II. When the manag- 
ing committee is elected or appointed by the 
provincial committee. 111. When the provi- 
sional and managing committees, although co- 
existent, are independent of each other. It is I 
believed that every case which can occur ‘n ' 
practice will he found to fall within one or 
other of the jxbove three classes. 

‘*1. In the case first supposed it is evident 
that the managing body must be cither alto- 
gether sf If-coristitiitcd or must be called into 
existence by jicrsons projiosing at some future ’ 
period, i.c., as soon as shar* s shall be issued, to 
becuMie shareholders in the comjiany, anti witli ; 
respect to the liability of such parties, the rc- | 
marks in a case* already cited seem directly] 
applicable : “ when persons meet to prepare the = 
ineasiires necessary for calling the soeiety into ! 
existence, attendance on such meeting and ; 
concurrence in such measures may be strong' 
evidence that any individual there jiresent and • 
taking part in the proceedings held himself i 
out as a paymaster to all who executed their j 
orders ; if, therefore, expenses are incurred by | 
the committee prior to the issue of shares in | 
the undertaking, and in pursuance of resolu-; 
tions passed at the j)reliininary meeting of 
persons interested in the prosecution of the un- 
dertaking, it seems clear that persons attending 
at such meeting, and assenting to such resolu- 
tions, will he liable for the exj)enses so in- 
urred. 

** It will, in the next jdace, be convenient to 
remark that the managing body of a railway 
company is by no means on the footing of an 
ordinary trading co-partnership: its position 
seems to he much more analogous to that of 
the committee of a club ; and the distinction 
between these two is obvious, for where per- 
sons engage in a community of profit and ' 
as partners, one partner has the right of pro- 
perty for the whole, and may, in ordinary’ 
transactions, bind the pirtnership by his act ; 
but a tradesman who has supplied goods to a 
club * cannot recover against a member of the 
committee, unless he shews that the person 
making the contract was the agent of the de- 
fendant, and by him authorized to enter into 
the contract on his behalf ** that is to say, 
in the latter case the agency must be proved, 
whereas, in the former, it is implied by law. 

• Lake V. TAe Duke of Argyll, 6 Q. B. 4r8, 
479 - 

^ See the judgments of Lord Ahinger, C. B., 
wd Parke, B., in Flemyng v. Hector, 2 M. & 


It is clear that in order to fix the member 6^‘ 
the ^ committee of a railway company with' 
liability for goods supplied to the committee 
some proof must be given that the party 
sought to be charged either concurred in giving 
the order, or has recognised and assented to it 
when given. Before jiny allotment of shares 
has been made, and before, consequently, any 
capital has been raised for meeting expenses' 
incident to the preliminary operations, a mem- 
ber of the acting committee must indeed be 
presiimetf to have authorized that body to 
pledge his individual credit for goods to be 
supplied for their use, and for other reasonable 
and necessary exi)en^cs ; but even in this case 
the question as to liability is one of fact, and 
not of law, and it will be for the jury to infer 
from the defendant’s conduct whether he did 
not give authority to some one to pledge his 
credit for such things as might be necessary 
for carrying on the concern Where, how- 
ever, a subscription has been entered into for 
liquidating the preliminary expenses, or when 
funds have been raised in the usual manner, 
hy issuing shares in the undertaking, it is clear 
that the inference to be drawn by the jury will 
be the reverse of that just mentioned ; for, as 
observed by Alderson, B., in a recent case,* 

* if A. gives money to B. to do a certain act, 
the nainral inference is that B. is to spend the 
money, and not jdedge A.’s credit; but if A. 
gives B. authority to do something, but gives 
no money for the jjurpose, then he may pledge 
the credit of his princi])al for what is ne- 
cessary,” ® Inasmuch, then, as the liability 
of a member of the managing body of a railway 
company depends upon the j)roof of agency in 
every case when the contract in question was 
not made by him in person, it seems, on prin- 
ciple, that he would not be bound by the act 
of the majority of the committee, provided he 
e.xpressly dissented therefrom, in which case 
neither act mil nor implied authority for such 
act from the dissentient member could of 
course be shewn. ‘ It might be,’ remarks the 
learned Baron ^ whose words we have already 
quoted, ‘that the majority only gat^e authority, 
and that the defendants dissented from it. 
If so, I should think they only were liable, who 
voted for it.’ Such a case, however, is, we 
believe, in general, and certainly ought to be, 
provided for, either by the resolutions adopted 
by the committee for its internal management, 
or by the express terms of the subscribers* 
agreement; and in the absence of any such 
provision, it will at all events be necessary for 
the member sought to be charged in respect of 
a contract entered into by order of the com- 
mittee, to show that he was one of the minority 
whj[> dissented from giving the order. Mere 
absence, however, of the defendant from the 
committee, on any particular occasion, would 

See Bartlett v. Lamhert, 10 Jur. 416. 

* Bartlett v. Lambert, supra. 

• See Flemyng v. Hector, 2 M. & W. 172. 

^ Todd V. Emly, 8. M & W. 508, and Borf. 
left V. Lambert, 10 Jur. 417. 
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teem to imply assent rather than dissent, and of a member of the provisional committee for 
would not, it is conceived, raise any presump- the acts of that body to which he has himself 
tion favourable to him. The power, moreover, ag^reed to entrust the management ol the con- 
of the majority of the committee to bind the ww. And since cases falling strictly withm 
minority, and of present to bind absent mem- j the class to which we have here adverted are 
bers, by any particular act or contract (lone or j certainly of rare occurrence, we shall proceed, 
entered into by them, will dej)end ujmn its I thirdly, to offer some remarks with reference 
quality and nature. For instance, if a bill of i to cases in which the provisional and managing 
exchange were accepted by several members of ; committees are co-existent but independent of 
the committee acting as such, in pursuance of I each other. 

a formal ix'solution, and with a view to raising i " III. The jirincipal difficulty here consists 
money for the pur|K)seft of the company, it is in determining whether the strict rule aj)pli- 
apprehendcd that those members only w(mld cable to the case of an ostensible, partner in a 
be liable whose names were on tlic bill, or: trading firm applies also to that ()f a ]irovi-. 
who bad expressly authorized its acceptance.^ sional committee-man who has simply allowed 
Where scri]) has been issued, Jind the sub- bis name to appear as such to the world, but 
scriberfi* agreement has consequently been who has not in any way interfered in the ma- 
signed, the powers entrusted to the directors nagement of the corn|)any. The rule as to the 
will be ascertained by reference to that deed, liability of an ostensible or nominal ]mrtner in 
and we need only observe that these jiowers, a trarling c(»ncc-rn lias been already »-tated, 
which are in general sufficiently ample, miiiit and may be illustrated by the case of Guidon 
be strictly pursued. The authority of the , v. Robson. ' 'I here, a merchant carrying on 
committee is necessarily limited to such acts as 'trade on his own separate account introduced 
may be within the contemplation of the clauses jinto his firm the name of a clerk who did not 
of that deed by wliicb the affairs of the com- ' partake in the jirofits of the business, but cort- 
pany are regulated. When they act in viola- 'tinned to receive a fixed salary. And Lord 
tion of those rules they exceed the authority j Ellenborough, C. J., ruled that the nominal 
which is delegated to them, and their acts are i partner was to be considered in all respects as 
void, and cannot be binding on any member i a partner between hirnrself and the rest of the 
of the committee who has not expressly as- j world, and that, where the name of the real 
sented to them.** It is quite clear that when a | person is introduced with his own consent, it is 
party becomes a member of the committee of | immaterial what agreement there may he be- 
a railway c<nnpany he will not be liable for | tween him and those who share the profit and 
goods supplied, or on any contract entered 1 loss. ‘ 'J'hey are,’ observed his lordship, 
into prior to the period of his joining the con- | ‘ equally responsible, and the contract of one is 
cern, unless, indeed, he use the goods or ratify j the contract of all.’ Now, this decision de- 
the contract, in which case he would, according I pends upon a principle which is altogether in- 
to the ordinary rul^ that ratihahitio retrocra '- 1 applicable tc) the case of a railway undertaking, 
hitnr , bo responsible.* j viz., that one })artrier is an agent for his co- 

In cases where the managing com- 1 partners for trading purposes, and the case 
mittee is selected by the provisional committee j cited merely shows that the same principle 
out of its own bcidy, and invested with general ; must be applied where a person who is not 
powers for carrying out the objects of the com- | really a partner holds himself out to the world 
pany, the liability or non-liability of a member I as such. We have already stated our belief 
of the prqjdsional committee who has assented to that the individual members of the managing 
thisdelegationof authority willdepend upon wlie- 1 committee of a railway company are not, by 
ther the act done, and on which he is sought to j imjdicntion of law, agents for each other, or for 
be charged, was or ^vas not within the general j the entire body; but that some jiroof must ba 
scope of the authority thus delegated. This j given of express or implied authority to them 
question will, in most cases, be for the jury ; to act as such. It must be observed, more- 
and the difficulty which may be felt in answer- over, that the test usually applied for deters 
ing It will be found to result from the fact that mining whether or not a trading partnership 
the powers delegated to the acting body are exists, quoad third persons, viz., the participa* 

usually very ill -defined. It seems, however, tion of the parties in the profits of the concern,"" 

tnat the remarks already made as to the lia- is manifestly inapplicable in the case of a 
nility of a member of the managing committee railway company. To such a company we ap«^ 
for the acts of his co-directors will in general 
apply when a question arises as to the liability 

— . ■ ■ ‘ 2 Camp. 302, per Eyre, C. J., Wauyk v, 

^ , Carver, 2 II. Bla. 246. 

. f See per Lord AhingeSf G. B., 2 M, W, "* Unless, perhaps, where it can lie shown 
. . that the plaintiff was not aware that the party 

See per Co4^matt, J., with reference tp a had held himself out as a partner, and had not, 

benefit society*^ Tyrrell v. Woolley^, 2 Scott, ^nsequently, given him credit. Se^^ per Ttadk/, 

N. R. 181, per h^iAbmger,.C, 2 M: A W. d. J., Holisroft v. Hoggins,!,. J., N. 8., C. f! 
179, 180. 12P. ' ‘ 

J Bartlett y. Lambert, 10 Jur. 416. See ^ FWfa v; C. P. Ti*m/TttTO;Mav 
Kerridgey. Hesse, g iL k P ; 1846. ^ ^ f * 
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prehend that the law of principal and ajsrent, 
and not that which regulates ordinary partner- 
ships, must be applied ; and we therefore con- 
clude that a provisional committee-man, who 
has merely allowed his name to appear as such 
in the prospectus and advertisements of a 
railway company, will not, as a matter of legal 
inference, be liable for the acts of the manag- 
ing committee, unless he has cither taken part 
in their appointment, or has in some way in- 
terfered with, or acquiesced in, their proceed- 
ings. The law was thus laid down by Parke, 
B., in a case of Law v. Wilson, recently tried 
before him ; and tlu ruling of this learned 
judge was approved of by Pollock, C. B., in 
the subseciuent case of Banks v. Goode, at the 
Nisi Prius sittings after last Trinity term.®j 
It likewise seems to have been followed in ! 
several other Nisi Prius cases, which have not j 
yet appeared in the regular reports. | 

“ W e may further remark, tliat if there be (as j 
we have already suggested) any analogy be- 
tween the resj)ective positions of the committee 
of a club, and of a railway company, the judg- 
ments in Todd v. Bmly, and Fleming v. 
Hector, which certainly deserve, with reference 
to this subject, an attentive perusal, may be 
called in aid of the conclusion, which we have * 
submitted to the reader. The proper questions 
then for the jury in an action against a provi- 
sional committee-man will substantially be : 
First, whether the defendant authorized the 
insertion of his name in the list of the ])rovi- 
sional committee; and secondly, whether he 
authorized the managing committee, or their 
agents, to pledge his credit for the debts of the , 
concern. If the first of these o^uestions should j 
be answered in the afiirmative, but no evidence ’ 
be given to show a delegation of authority by the 
defendant ultr^ the fact of his consent to be a 
member of the provisional committee, the se- 
cond of the above questions will, it is conceived, 
become one of law merely, and the verdict will 
have to be entered for the defendant ; unless, 
indeed, where the plaintiff relies upon the terms 
of the prospectus, as showing a delegation of 
authority by the provisional committee as a 
body, in which case this document will, under 
the circumstances supposed, receive its true con- 
struction from the court ; and if its construc- 
tion should be such as that contended for by 
the plaintiff, the verdict will of course be en- 
tered for hitn.P 

** As regards the shareholders, it seems quite 
clear that they are not partners in the concern 
qmad the public ; they merely contribute to- 
wards raising certain funds for liquidating the 

« See Barker y. Birt, 10 M. ^ W. 6l, 

. P The above remarks have been confined to 
tliat point which appears to us to be of the 
most practical im^^nnee^ with reference to. 
the liability of provisional committee-men. It 
nail of course be remembered that the jwp- 
visions’of.the: deqdrof; scttlem^ ma^ im any 
particular case have a very material bearingupon 
the question of liability. 


expenses incidental to the undertaking, and 
certainly cannot bj considered as exj)res8ly or 
impliedly authorizing the managing directors 
to pledge their credit for any purpose wha> 
soever. Where, however, the terms of the 
prospectus have been complied with as regards 
the allotment of shares and the 8iibscrij)tion of 
the necessary capital, and the conditions pre- 
cedent to the forma'ion of tlie company havo 
conseq^iently been fulfilled, it cannot be 
doubted that a partnirshij) exists as between 
all parties embarking as shareholders in the 
concern *■ 'Fhe apiiliciition for shares, how- 
ever, and payment of the deposit will amount 
to nothing ‘ if the shares subscribed for are 
so few that the concern cannot proceed, and 
the scheme must necessarily be abortive;* 
and ill this case, according to a recent and 
well-known decision, the amount of the de~ 
Ifosit may be recovered back ; ’* providing there 
be evidence to show that the scheme has in 
fact been abandoned/ Even where the sub- 
scribers* agreement lias been executed it will, 
according to the case of Wontner v. Shairp,'^ 
be a question for tber jury in an action for re- 
covery of the deposit, whether the deed was 
executed by the plaintiff with the same under- 
standing as the money was jiaid, or whether 
he was induced to execute it by any misrepre- 
sentation as to the actual position of the 
concern. 

We shall conclude these remarks with re- 
ferring the reader to the case of Day v. Sharp, 
already noticed,^ where it was held, that an 
action would lie at suit of the secretary of a 
railway company, who had previously been a 
member of the provisional committee of the 
company against the defendant, being likewise 
a member of the same committee, there being 
evidence to show that the defendant had as- 
sented to the change in the plaintiff's position ; 
and had agreed that he should cease to hold 
the character of committee-man, and should 
assume that of secretary : this decisioji appears 
to have proceeded on the ground that the de- 
fendant was by his own acts estopped from 
setting up the partnership as a defence to the 
action. It was expressly decided in Lucas y. 
Beach, ’ that one shareholder may maintain an 
action against another shareholder in an under- 
taking in respect of - a contract entered into 
prior to the existence of the partnership inter 
se : and this decision is quite in accordance 
with established principles.** 

' Holmes v. Higgins, 1 B. & C. 74, recog- 
nised iMcas V. "Beach, 1 Scott, N. R. 350. 

* Walstab v. Spottiswoode, 15 L. J., N. S., 
Ex., 193, 198 I Pitchford v. Davis, 5 M. & W, 
2; Noe^ells VJ Crosby, 4 B. k G. 814; 

* Smith v, N^comb, cor. Patteson, J,, at 
Lincoln Mid^tiu^et Assizes, 1846. 

■ Cor> June 23^ 1846. 

* Blit see Hoiines y. Higgins, 1 B. & C. 74^ 

y 1 Scott, N. R, 360. u 
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Candidates passed at the Examination. 

CANDIDATES PASSED AT THE EXAMINATION, 
Michaelmas Term, 184G. 


Names of Candidates, To whom Articled, Assigned, ^c, 

Aikman, John Robertson . Charles Pearson, Guildhall 

Armita^e, James . • . James Crosslanil Fenton, Huddersfield; — John Stevenson, 3, 

, Ki life’s Road, Bed lord Row ^ 

Ayre, John, jun. • • • William Powell Hartley, Bristol; — Francis George Sherrard, 

Bristol 

Baker, Frederick . . . James Blythe Simpson, Derby 

Beck, John Grant . . Charles Pestell Harris, Cambridge 

Bell, Richard . . . John 'riiorncy, Kingston-upon-llull 

Bishop, Robert . . . John Sargent, Liskeard, 

Boddington, George Lester • William Boycot, jun., Kidderminster 
Boykett, Thomas Hebbert . Edward Smith, 5, Chancery Lane 

Brabner, Samuel l^ecding . Samuel Brabner, J Jverpool ; — Edward Chester, Staple Inn 
Brcmridge, 'i'homas Julius . Henry Melhuish Ford, Exeter; — John Mitchell, Wymondham 

and Exeter 

Brooks, 'Phoraas • • . Francis Jessopp, Derby 

Bruce, William . . . Richard Ecroyd Payne, Leeds _ 

Brumell, Francis , . * George Brumell, Morpeth ; — John Stevenson, 3, King’s Road 

Canning, Walter . • . William Fellowes, jun , Dudley 

Cartin ale, John . • • Edward Wyatt, Lichfield and Whittington ; — lliomas Hodson, 

Lichfield 

Clarke, Robert, jun. • • Robert Clarke, Bath ; — Edward King, Bath 

Cole, George Henry • . John Platt, [>, Church Court, Clement’s Lane 

Coleridge, Francis James . Francis George Coleridge, Ottery, St. Mary 

(yOO])er, (’harles Sidney . . 'J’honias Cooper, Lewes ; — William Durrant Cooper, Lewes 

Croft, John .... Frederick Smith, 3, Basinghall Street 

Crosse, John Macartney . Adam Taylor, jun., Norwich ;—•! oh n Bayly Ransom, Stow- 

market ; — John Wickham Flower, Gl, Bread Street 
Crossman, William • . Thomas Gilchrist, Berwick-ujion-Tweed 

Duin, Horatio . , « William Leake, Devonshire Street, Portland Place 

Dart, Philip Francis . . William Hughes Brabant, Savile Place ^ 

Davies, James . • . Thomas Evans, Hereford ; — Charles Gwillirn Jones, 11, Gray a 

Inn Square 

Deere, John Morgan • . Alfred Southliy Crowdy, Swindon ; — William Henry Smith, 12, 

Bedford Row 

Dimsdale, Frederick . • William Borrodailc, 20, King’s Anns Yard 

Duignun, William Henry . George Bradnock Stubbs, Walsall 

Dobiiisorf, IJeiny . . . William Dobinson, Carlisle 

Dowson, John . . . AVilliaui Pringle, 3, King’s Road, Bedford Row 

Dufty, Richard . . . George Rawson, Nottingham ; — Charles Butlin, Nottingbam 

Fiske, Edward Brown , . Robert Fiske, Beccles ; — Randall Ellis Burroughes, Norwich 

Ford, Henry .... John Geare, jun., Exeter ; — J. Elliott Fox, 40, Finsbury Circus 

Foster, l^amhert Blackwell, jun. Clement William Unthank, Norwich 

Fowler, James . . . George Paulson AVragge, Birmingham 

Gabriel, Samuel Ilawkcs . Nicholas Lockyer, Plymouth 

Gates, Christopher Hill . . George Kewney, Grantham 

Gordon^ William Pierson . Thomas Harley Kough, Shrewsbury ; — Edmund Boyle Church, 

38, Southampton Buildings 

Greenhalgh, James . . James Cross, Bolton-le-Moors 

(Sundry, Frederick Walter . John Hull Terrell, Exeter 

Gunn, John Thaddeus . . Robert Jsimes, Glastonbury; — Charles Fletcher Skirrow, 1, 

Bedford Row 

Haddock, Thomas . . . William Rowson, Prescot . 

Harvey, John William Henry . Edward Dyne, (>L LiMCjolu’s Iim Fields 

Heather, James , ^ William Charles. Moncktou, Bartlett's BuiWmgs ; 7 - 

Horace Moger, It7ji P^ernoster Row . / 

Hewson, . . Bryan Holme, New lui|;<^Jonn James, Wrington 

Hibbit, Henry . . . Joseph Hockley, (iui)jd{or4 , 

Hodgson, Charles Bernard . Thomas Houghton He(^Bon, parh , . / , ^ 

How, Thomas Maynard , . William Wybergji Jiyw, Shrewsbury Alifried tin? 

cola’s Inn Fidds , / V 
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James, Philip Frederick ; . Francifi Lewis Bodenham, Hereford 

Knighton, John . . . James Dolman, Clifibrd’s Inn 

Knuckey, Francis Burdett • George Selbyj 6, St. Johh Street Road 
Lingard, Richard Boughey Roger Rowson Lingard, Heaton Norris; — Thomas Holme 
Monk .... Bower, 46, Chancery Lane 
Lloyd, Cornelius • . . Edward Lloyd Powell, Abergavenny 

Long, Giles .... William Long, 47, Nelson Square , and 9, Bouverie Street 
Lord, Charles Frewen . . Benjamin Edward Willoughby, 13, Clifford's Inn 

Lucas, Charles Frederick . Henry liUcas, Newport Pagnell 

Mallam, Charles . . • Thomas Mallam, jun., Oxford 

Malleson, John Nisbitt . , George Ogle, 4, Creat Winchester Street ; — George Frederick 

IMnce Sutton, 6, Basinghall Street 
Marston, Richard . . . William Urwick, Ludlow 

Maud, Edward . . • John Shackleton, Leeds , 

Maule, Edward . . . George Frederick Maule, Huntingdon ; — William Henry Trin- 

der, 1, John Street, Bedford Row 
Mitchell, William Hope . . William Devereiix, Portsmouth 

Moore, Robert Bendle . . Robert Bendle, Carlisle; — Robert Toulmin, Staple Inn;— Jas. 

Moiinscy, Carlisle 

Morgan, Isaac . • . John Trcvillian .Tenkin, Swansea 

Norchover, Richard . . John Henry Todd, Winchester 

Oliver, James . . . Septimus Davidson, Weavers’ Hall 

Palmer, Cad wallader Edwards, Joseph Francis Kingdon, Barnstaple; Cadwallader Edwards 

jun Palmer, sen., Barnstaple 

Parker, Henry, jun. , . Henry Parker, 3, Raymond Buildings 

Patrick, C’Jiarles . . . Robert Aiskell Davison, Bishop Wearmouth 

Payne, Edward Turner . . Henry I layman, Bath 

Penfold, William John . . T. Attree ; Somers Clarke ; and J. Sidney M'Whinnie, Brighton 

Phillips, Joseph, jun. . . Richard Newcomb Thompson, Stamford 

Philli[)s, William . . . William Sowton, (’hichester 

Poole, Herbert Henry . , Thomas Hacker Body, 20, Tokenhouse Yard ; — Thomas Po- 

cock, 58, Bartholomew Close 

Powell, Frederick . . • Samuel Powell, jun., ICnaresborough ;—Chas, Lever, 10, King^s 

Road, Bedford Row 

Powell, James, jun. . . James Powell, Chichester 

Price, Clement IJvcdale . . John Blanchard, York William Richardson, York 

Robinson, Henry . . . Francis Pearson, Kirkby Lonsdale 

Roweliffe, Edward Lee . . Charles Roweliffe, Stogumber 

Sanderson, .John . . . John Sanders, Liverpool ; — John Shaw Leigh, Liverpool 

Sewell, Henry . . . John Whitelock, 70, Aldermanbury 

Shaw, Richard, jun . . Richard Shaw, sen., and Robi^rt Artindale, Burnley 

Shelly, William Parker . . John (’larke Chaplin, Birmingham 

Sheppard, Shearman . . Charles Shearman, 2, Gray’s Inn Square ; — George Capes, 

1, Field Court, Gray’s Inn ^ 

Simonds, Francis, . . , Alexander Meek, Devizes 

Simpson, Reuben . . . John Goodeve, 1, Raymond Buildings 

Smith, George Archer • . William Newton, East Retford 

Smithson, William . . Oswald Smithson, York 

Somerville, Stafford Baxter . Edmund Baxter, Doncaster 

Spraggett, George . . . Thomas Samuel Wright and Robert Frederick 'Welchman, 

Soutliam and Leamington Priors 
Steedman, Charles Tudor . Charles Richards, Llangollen 

Thompson, Richard • . Albert Smith, Sheffield 

ITiorh, Simeon • • • John Hamilton, Berners Street, Oxford Street Thomas 

Francis Justice, Berners Street 
Till, George John . , . John Drummond, Croydon 

Tribe, Henry • . • . William Tribe, Worthing ; — ^Thomas Loftus, New Inn. 

'Voss, Robert . . . . Henry Philipps, Sise Lane 

Walker, Edward . , . James Taylor Margitson, Bungay 

Welford, Edward Davison . Edward WelFord, Hei^hatn 
Wells, Algernon . . . Edward Daniell, Colchester 

'White; Charkrs Edward . ; . Edwhtd White, Great MhrlboYough Street 

Willmott, Frederick . . Rmhard Carf^titiT Smith, 27, Bridge Street, Southwark ;-r 

*■' ’ Jodslh WOkinson./Nichofes Lane, Lombard Street ,, , 

Wills, William Ridout . . WilHartf VWflB, Birmih 

WilmoL Willmm Beqdry . ‘ WnUktii llWlttibt, , 

WSh J, 'Wlham, jiuii. ^ " ’ ChkfleS' Wfir^ts, Huntingdon 

Wratislaw, Charles Edward . William FefdiitaiidWratislaw, Rugby 
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OPERATION OF THE POOR REMOVAL 
ACT. 

RELIEF OF IRREMOVABLE POOR. 

It ha^^n^ 2 f been allep^ed that relief has been 
either wholly refused or inadequately siij)plied 
by boards of guardians to poor persons who, 
through the operation of the late statute relat- 
ing to the removal of the poor, have now be- 
come irremovable frofn parishes in which they 
were resident, ihouyh ieltted elsewhere ; the 
commissioners have issued a circular to Ijoards 
of guardians, from which we make the follow- 
ing extract 

“ The commissioners desire to impress upon 
the guardians that a long course of authorities, 
consisting of legal decisions and the opinions 
of the ablest text writers upon the subject, has 
established the rule, that the poor are to he re- 
lieved^ as their necessities require, in and by the 
parish where they are resident. 

“ Indeed, the ])roposition that the poor who 
hap})en to be destitute in any particular ])lace 
are not to be relieved there by the officers who 
have the administration of the relief, \mtil it is 
ascertained that they are settled there, or are 
casual poor, or that some other parish is under 
a legal liability to repay the relief, is so con- 
tr.iry to all established principles upon the 
subject, that the commissioners have only thus 
adverted to it because they are informed that 
such a doctrine has recently been circulated, 
and may have influenced some of the boards of 
guardians in their course of action. 

‘‘The commissioners have r.lready, in their 
circular letter of the 20th of October last, 
pointed out, that no difference ought to he made 
in the treatment of the two classes of paupers | 
settled, and paupers siinjdy irremovable, with ' 
reference to the nature, quantity, or quality of 
relief administered to them. 

“ The commissioners admit, indeed, that the 
cases of the non-settled poor may, for the most 
art, require to be carefully considered by the 
onrds of guardians, who, by the operation of 
this statute, are called upon to relieve them, 
because it may be found that the relief hercto- 
jFore supplied by a distant authority has been 
inapplicable, either in kind or quantity, to the 
party requiring it, or that the case has not been 
sufficiently investigated. 

If, therefore, the guardians direct a careful 
inquiry to be made into the circumstances of 
the parties and the actual necessities of the 
cases with a view siinjily of satisfying them- 
selves as to the proper relief to he administered, 
and on receiving the result of such inquiry 
proceed to administer the relief as they would 
do under similar circumstances in respect to a 
settled pauper in their union, no objection can 
be made to their proceedings. But if any dif- 
ierence be made for the purpose of compelling 
the paupers, now irremovable, to seek. relief in 
other parish, it is clear that the course will 
be generally adopted by unions and parishes 
as a matter of self-defence, and that great suf 
ferivrg and hardship to the poOr mast>«dsuA 

** 'ntere can ba iio doubt that sadi a course 


of proceeding is at variance, with the spirit of 
the recent statute, which assumes that the ir- 
reraov'able poor, ’ so long as their residence re* 
I mains unchanged, will be relieved in the same 
I manner, and on the same terms, as the settled 
poor. ... 

“ And the guardians are requested to point 
out to the relieving officers the effect of theee 
observations, and to warn them that the com- 
missioners will consider any neglect of the 
poor who may be reshlent within their respec- 
tive districts, although not settled therein, 
equally culpable with the neglect of the settled 
poor, and will not hesitate 'to treat any refus^ 
of relief to the irremovable poor, on the ground 
of their settlement elsewhere, as a gross viola- 
tion of their duly. 

“The commissioners advert to one other 
point, namely, the continuance of non-resident 
relief In the observations whicli they have 
I made in their circular letter of the 17th Sep- 
Itember last ujxm this subject, they have not 
advised the guardians to discontinue the relief 
in cases where the non-resident paupers are 
removable. They desire it to be understood 
that they by no means recommend an indis- 
criminate withdrawal of such relief. They be- 
lieve that the board of guardians may find it 
desirable, in many cases in wdiich the statute 
does not apply, to continue that relief, and the 
commissioners do not consider that it would be 
unlawful for them to adopt this course, although 
it may not be advisable now to allow it for the 
first time even in cases where it would not be 
unlawful.” 

ANALYTICAL DIGEST OF CASES, 

REPORTED IN ALL THE COURTS. 

CTourtsl of 'Equitg. 

LAW OF PROPERTY AND CONVEY^ 
ANCING. 

APPOINTMENT. 

1. The mere fact, that a party, having a 
power by deed to revoke and make a new ap- 
pointment of trust funds, has attempted to 
make such revocation and new appointment by 
will, owing to her having forgotten the restric- 
tions of the power, and being at the time un- 
able to procure the deed,— is not a ground upon 
which equity will supply the formal execution 
required by the terms of the poww, or give to 
the will the effect of a deed, or convert the trus- 
tees of the property into trustees for the per- 
son who would be appointees, if the will were 
a good execution of the power. BuckeU v. 
Blenkhom, 5 Hare, 131. 

2. Lands were limited to a father for life, 
with a power of appointment amongst his chil- 
dren ; and in default of appointment, to 
cMldien ae tenants in common in fee. Iha 

and his eldest ion (there being several 
children) jpinedin a fine and recovery of the 
estates; and being advised diat the tonsequence 
of their act was to vest the fee in i^e fatjbet 
alone, he^ by lease and release, conveyad .ihs 
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laniif) to a purchaser, an'l received the entire 5. Mortgage.-^ Underhand agreement, IL 
amount of the consideration-money for his own father liaviuir a power of appointment among 
benefit; the son beinjy present at the trans:ac- ^his children, ajtpointed a larjifcr portion of the 
tion, and assentiripf to the conveyance. ipro])“rty to one son, and by deed bearing date 

Ihe interest which the son liad in the l inds, ! shortly after the son mortgaged it. Both deeds 
at the time of the conveyance, but not that |were prepfired by the mortgagee’s solicitor, hut 
which he subsequently acfjuired, is bound by jxverc botli attested by the family solicitor of the 
hiH assent to the conveyance to the purchaser, father and son. I’he mortgage and receipt en** 
I 1 1 ' appoint to a dorsed treated the money as j>aid to the son; but 

chdd, without making an actual ap[)ointmcnt, the father, who had a legal estate, was a party to 
concur with the child in making a settlement, .the mortgage, and the^mortgagee wrote a letter 
which cannot have efiect unless through a of the same date to the father, nromising not 


previous appointment, that very disposition is 
considered, Ist, as an appointment to the child, 
and then as a settlement by the child of the 
property apjiointed : but if the intention of the 
parties be, not to execute the power of appoint- 
ment, but to operate on the estate in dehuilt of, 
aj)pointrnent, and if the transaction con.sidcred I 
as an appointment, would be a fraud on the | 
power, the court will not imply an appointment, I 
none such having been actually made. Thomp- 
ition V. Simpson, 3 ,1. & L. lio. 

And see 8 Ir. Eq. Rep. ,^i5. 

3. C. having power to appoint a money fund 
to all and every or any child or children of hers, 
and to the exclusion of any one or more of 
them, in such shares and payable at such times 
as she should appoint, and in default of ap- 
pointment, to ])e eipially divided between them, 
by her will, appointed difierent sums to several 
of her (diildren, and reciting that her daughter 
M, had declared her intention of becoming a 
nun, and had retired into a convent preparatory 
thereto, she declared that she deemed her ]).a- 
trimony in that case sufficient for her mainte- 
nance; but in case M, should change her 
mind and return to her family and friends, she 
bequeathed 1,000/. to trustees, in trust foriU, 
to receive the interest of the sniiic during her 
life, and at her decease to be divided amongst 
her children, if any ; or in either case of her 
not leaving the convent or not leaving any 
issue, the 1,000/. to he divided amongst her ■ 
three daughters therein named; and she be-' 

S ueathed to her said three daughters any resi- I 
ue of the fund that might be after paying the | 
several legacies in her will mentioned : Held, \ 
Ist, that the power authorized an appointment i 
to take effect upon the happening of a con- 
tingency ; 2ndly, that the interest which should i 
accrue on the 1,000/. while the contingency! 
was urdetermined, passed under the residuary ' 
behest in the will, Caulfield v. Maguire, 2 J. j 

4. The executi^ of a power to appoint a 
jointure and portions for children by deed, 
8U]»ported in equity though executed by will. 

By marriage articles, a ])rovi^ion was made 
for the intended wife and the children of the 
marnagje, and a power was given to the husband 
^.^Ppoint a jointure for any wife or wives he 
might marry, and in the like manner to appoint 
portions for younger children ; He/d, that Uie 
to appoint jointure and portions was 
confined to the" children of a second or subse- 
quent marriage, v. 


to call in the money for th^ee years. Both 
father and son joined in a voUateral bond. The 
draft mortgage furivished to the family solid- 
: tor differed in date from that executed. An, 
I underhand agreement was alleged, but not 
proved, to have been made by the mortgagee’s 
solicitor, against whom the hill was dismissed 
by consent. . 'fiiere was not proof that the 
father received the money, except a transfer 
to his credit at a banker’s, a considerable time 
after he hei^ame a bankrupt some years subse- 
quently. In a suit to impeach the transaction 
as a fraud on the power and unfair: Held, 
that although the transactlun was suspicious, 
it must be su])ported in favour of the mort- 
gagee. Hamilton v. Kirwan, 8 Ir. Eq. Rep. 
278. 

G. By a marriage settlement, reciting that 
the lady was entitled to an annuity charged on 
the estate of her son by a former marriage, and 
that the rents were inadequate to meet it, the 
lady assigned the annuity and the arrears and' 
future jiayments thereof on trust, to receive so 
much as the rents would answer for the bene- 
fit of herself and husband, and to hold the 
arrears then due and thereafter to become due» 
in consequence of the rents being insufficient 
i to answer the same, on trust, if her son should 
attain 21, &c., in her lifetime, to release them* 

I but if he should die before her under age, &c.. 
that the arrears due and to become due, should 
form a fnnd subject to the appointment of the 
wife; and it was declared in the mean time, 
and until the said arrears should become either' 
absolutely vested in the son or subject to the 
wife’s appointment, the trustees should not re- 
quire payment of them. The son attained 21, 
and the rents afterwards became sufficient to 
pay the annuity and leave a surplus: Held, 
that though the case was not directly within 
the deed, the arrears were not raiseable ae 
against a mortgagee of the son. 

The conveyance under the former English 
Insolvent Act to the provisional assignee, is 
within the General Registry Act, nor is the 
registration of it dispensed %vit]i by the registra- 
tion of the conveyance by the provisional to 
the creditor’s assignee. Battersby v. Rochfort^ 
8 Ir. Eq. Re}K 284. 

Cwo in the judgment: Warbirrton ri 

IvW, 8 IRia A £^4 €. S & Ck 

See Husband and IVife, 4 ; Power. 

AUCTION, 
saleof w: estate by 
•wettaD. iWW-of the. .cojiditioM .lieing* 
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highest bidder should be the purchaser ; a per- 
son attended who had no intention of being a 
urchaser, but was einjdoyed by the vendor to 
id, in order to prevent the property from being 
sold at an under-value ; and this person made 
several biddings, till he reached the sum of 
650/., when he ceased to bid. The i)roperty 
was afterwards purchased for (ipo/. iJpon the 
purchaser objecting to perform his contract, on 
the ground that )mffers had been employed at 
the sale, court decreed special performance, 
the purchaser dcclining^to have the validity of 
the contract tried in a court of law. 

Qaare, whether the declarations of an auc- 
tioneer at a sale, to the effect that there were 
no puffers, are receivable in evidence, unless 
the expressions used are put in issue hy the 
pleadings. Woodward v. Milter, 2 Coll. 270- 
See notes on this case, p. 2(3, ante. 


a general release of all claims and demands in 
respect of the bond, and by the same deed, 
covenanted to stand possessed of all the monies 
to be received under the j)roof, and of all the 
securities for the 5,(Jt)0/., in trust for li., and 
louse his utmost endeavours to obtain pay- 
! inent of that sum for BJs benefit. 

I Held, that the legal effect of the release was 
not controlled by the covenant, and tliat the 
Master, when he made his report in pursuance 
of the decree was jus'ified in disallowing the 
5,0()0/. as a specinlry debt, and in allowing it 
merely as a simple, contract debt to B. War- 
wick V. Hichardso)!, 14 Sim. 2^1. 

C'BSf*s cited in the jiidgnieiit : Tayler v, llomcr- 
fthuw, 4 Muu. & Sel. 42:3 \ SoHv v. fcorbes, 2 
Brod. & Bing. ;38. 

Sec Infant, 1 . 

DOWER. 


CHOSE IN ACTION. 

See Husband and Wife, 

CURTESY. 

See Tenant for Life. 

DEED. 

1. Construction, — The words during tlieir 
joint and natural Jives,” in a settlement, held, 
to mean : ** during their joint lives and the life 
of each of them.” Smith v. Oakes, 14 Sira. 
122 . 

2. Construclion, — Ultimate limitation. — In 
1773, A, married B., who was seised in fee of 
estates in Denbighshire. By their marriage 
articles they covenanted, that M. and N. should 
stand seised of B.’« estate, (which were men- 
tioned hy their names,) to the use of A. and 
jB* for their lives and the life of the longer 
liver of them, remainder to the use of their first 
and other sons in tail. B. had an estate in 
Denbighshire, called i^las Madoc, which was 
not mentioned in the articles. A. and B, had 
two sons. In 1802, they and their elder son, 
conveyed all their estates, including Plas Ma- 
doc, to a tenant to the prsecipc, and afterwards 
suffered recoveries of them, for the purpose of 
barring all estates tail, reversions, and remain- ^ 
ders in the estates, and resettling them to such | 
uses as vd, and B. and their eldest son should 
appoint, and in default to A, and B. for their 
lives, and the life of the longer liver of them, 
remainder to their uses as the elder son should 
appoint, and in default of such uses as the said 
estates were and stood limited to hy the articles : 
Held, that the ultimate limitation is as wholly 
Inoperative at law, and that it had no effect in 
equity, upon Plas Madoc, and that subject to 
the powers of life estates, there was a resulting 
use, as to it, for B, in fee, Youde v. Jones, 14 
Sim* 131. 

2k Meleaset-^Construction, — A, and fi., bis 
auret/fiexeouted a joint and Siimera/ bond to C., 
eonditioDsd be void on payment of 5 ,qoo/., 

i Ci rproM^ i5,00(d. as a specialty debt, 
under the .decreo in u by vl.’s 

creditore afloTv hiavdealfb. ^ Afterwards, JB, paid 
the 5^0004, U executed to mm 


Marriage articles containing a bare covenant, 
,that if a Imsband should die in his wife’s life- 
jtime, without leaving issue, she should he en- 
titled to one-half of whatever real or personal 
estate he should die seised or possessed Of, and 
containing no provision in the event of his 
dying leaving issue : Held, from the general 
interest apparent on them, to bar the widow of 
her dower out of the remaining moiety of the 
husband’s estate. Hamilton v. Jajkson, 8 Ir. 
Eq. Hep. 195. 

Cases cited in tbo judgment : Vizard v. Loiipde-ii, 
:3 Atk.8; S.C. 1 Ves. 55; Wilcocks v. Wil* 
cocks, 2 Vorii. .550. 

FEK-VAUM RENT. 

Tenant ill fee boi rowed money; to secure 
!the payment whereof, with interest, he con- 
Ifcsscd a judgment in double the amount, and 
iput his creditor into the receipt of a fee-farm 
rent, which was equal in amount to the annual 
interest : and afterwards devised all liis estates 
to A. for life ; remainder to B, for life ; re- 
mainder to the first and other sons of B. in tail. 
A. died in 1802 ; the full amount of the judg- 
ment being then due to the creditor, who had 
not been paid interest sines 1786. B. died in 
IS 24, never having received any part of the 
fee-farm rent; but his executor were paid 21.1 
years’ arrears of the rent. B, having in 1824 
paid oft* the judgments, and taken an assign- 
ment of it to a trustee for himself : Held, that 
his executors were not at lilierly to retain, as 
against the remainder-man, the arrears pf the 
fee-farm rent, received by them, and to leave 
the arrears of the interest a charge upon the 
estate ; particularly as B., in 1803 and 1&21, 
became a party to family settlements, in which 
the estate was dealt with as if tlie fecTfarm 
rent had been applied in payment of the inter- 
est, anA benefits were given him by. those set- 
tlements. Caulfield V. Maguire, 2 J. & L. 
HI,.. . 
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time A. v/as dead,) Ji. and her eldest eon exe- have the those in action transferred to her. Le 
cnted deeds and suffered reroverics, l)y which, 

(after reciting tha:: tli? son had contracted for 
the piircliase of H 's life interest in the estates, 
except Plas Madoc, (wliich was mentioned to 
be, but was not, thereinafter more particularly 
described,) to the uses after expressed ; and 
they granted the estates to E. J. and his heirs, 
save and except to i>., diirinir her life, out of 
the grant, the estate called Plus Madoc, to hold 


t'usseur v. Scratfon^ 1 i Sim. IIO. 

Case elU'il in tlic jud^incal ; Khvin v. 

13 Sim. .GO'.*. 

3. Sepurutian. — Cocenan t . — Semhle, that a co- 
venant before marriage that, in case of any se- 
imration taking }>lacc between the husbantf and 
wife, the husband shall make a certain pro- 
vi.siun for his wife, is vo’d. Cocksctlgev. Cock- 


the premises thereby granted, (except as there, ^cc/ye, 1 i San. 244. 

inbefore excepted,) to ./i;. J. and his heirs, sub- 4. Post nuptial sstthmeut.-- Eeduchonof 
iect, as to Plas Madoc, to a mortgage thereon, , possession.— iVfe s 

to USC.S which were declared of all the estates, i appointment.— Uy a post nuptial set- 


the last being for the elder son in fee. Ileldy 
at law, tliat he took an estate in fee in posses- 
sion in l^las Madoc. Held, in equity, that he 
took, at the least, an estate in fee in remainder 
expectant on Zi.’.s* death in Plas Madoc. Youde 
V. Jonrs, 14 Sim. 13 J. 

2. Partial interest. — 'fliose who, with notice 


llement, reciting ijiat a sum of slock, origi- 
nally standing in the name of the wife, had 
been transferred into those of trustees, and 
that it had been agreed that a promissory note 
for 5001. given to the wife by her brother, 
should be cancelled, and that he should give 
his bond to the trustees for the amount, it was 


of title, deal with a person entitled to a partial I "'itnessed, agreed, and declared tluit the trus- 
intcrest in an estate, are responsible for any j should stand j)ossessed of these funds, ui 
dealing with the property which professes to j interest and (lividends to the 

enciim1)er and embarrass the estate of the other j oiisbaiid for h.c ; and, upon the death of the 
persons claiming under the same instrument. I survivor, to Iraustcr the funds to the children 
I’hey arc not at liberty to deal with the estate | marriage, and m qase there should be no 

so as to embai rass the other persons claiming • children, then to such persons as the wife 
under the same instrument. A7.ro/i v. I wiW, during and notwith- 

2 J. & 1^.4. 1 standing her coverture, ajipoint; and, in de- 

3. Estate for life by implication in real and ! built of such aj>pomtm?nt, to the husband, his 
personal estate. Cockshott v. Cocksfwtt, 2 Coll, executors, adiiiinisirators, and assigns. 1 here 
432 . I were no cmldivn ot the marriage. Ihc wife 

See Tenant for Life. survived the husband. Held, that in the event 

fbe death of the wife without making a valid 
. ‘ ‘ appointment, the fund would belong to the 

1. Ctiose til «c/io/K--Co;is/rMcrmi^--ScfZZc. personal rqncsentarive, as having 


Settle- 

woman, an infant, having 


went . — A married 
become entitled to 900/., under the trusts of 
her mother's settleintmt, the trustees paid 400/., 
part of it, to her husband, upon tlic under- 
standing that he should settle the remaining 
500/. for the benefit of his wife, in the manner 
after-mentioned. Accordingly the trustees paid 
the 600/. to Af. and N., the husband's nomi- 
nees ; and by a deed made between the hus- 
band and wife and M. and AT., it was declared 


been reduced into the husband’s possession by 
the settlement. Burnham v. Bennett^ 2 Coll. 
254. 

Cases cited by the court: Scawer r. Blunt, 7 
\ «*s. 294; Wall v. 'I'oiiilinson, l(i Ves. 413; 
Rvliiiid V, isiiiiili, I Myl. & Cr. :)3. 

5. By a marriage settleinent a sum of 
30,000/ , Irish currency, was invested in trus- 
tees, upon trust, out of the interest and divi- 


that 31. and A/, should pay the income of the dends of two equal third parts of it, together 
500/. to the wife, for her separate use for life, with the interest of dividends of the remaining 
and that after her death the principal should | third part, to make up the annual sum of 500/., 
remain upon such trusts as she should appoint j and pay such annual sum to the husband and 
by will, and in default of a))pointinent, in trust wife during the lifetime of A. ; Held, that the 
for her next of kin, according to the Statutes of husband and wife were entitled, during the life 
Distribution. The wife survived her husband, of A., to the income of the remaining third 
Held, that the settlement was binding on part, whether it did or did not exceed 500/. per 
her; and that, under it, she was merely entitled annum. Davis v. Morier, 2 Coll. 303, * 

to the income of the 500/. for her life, and not 0. Equity to a settlement.^Agrecment.^^In- 
to the principal absolutely. Hansen v. Miller, terest of the children.— A married woman en- 
14 Sim. 22. titled to a legacy, appeared by her counsel at 

2. Chose in action. — A female infant, being the bearing of the cause, tin d claimedber equity 
jentitled to the reversion of a chose in action, to a settlement out of the fund. The legacy 
expectant on the decease of the survivor df A. was directed to be carried to the separate ac- 
and ^., she and her husband covenanted, in count of the husband and wife. The bus- 
c^tehiplation. of their marriage, to assign it to hand was a* bankrupt, and his assi^^ee sold his 
tra^te^s in trust, a$ to one ihoiety, for l£e bus- interest in the legacy. The solicitor for the 
ba(n4 ’at>«pi[i|tcly, ^<1 as to other tnoiety, purchaser and for the wife ajsfreed to refer the 
for the wife and the issue of tlie diarriage. claim of the Avife to their* coimselt and tlie 
The husband died first, ahd afterwards A. and eduiisel ' determined that 'she was entitled to a 
£« died. \ that the wife wwi . entitled to settlement ef the moietyf subject in tlie costs. 
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Before any further steps were taken, the wife 
died, leavm^r children ; Held, that the husband 
and those claiming under him were, by the 
steps which ha»l been taken, bound to allow a 
settlement of ])art of the fund upon the wife 
and children, and that, upon the death of the 
wife, the children were entitled to the portion 
which would have been settled. Lloyd v. Ma- 
son, 5 Hare, 149. 

SeeJom#«re; Settlement,!, 

ILLRGITIMATK RIIILDKKN. 

Hot in esse . — Setnhle, every cfift to illegiti- 
mate children not in. esse is void, and there is 
no distinction between cast's where they are 
described by reference to a particular father, 
and where not. Connor, in re, 8 Ir. Kq. Rep. 
401. ‘ 


1 . Mainten nnce. ^ J)eed. — Construction, — A 
female infant was entitled to have a portion of 
30,000/. raised under the trusts of a term, on 
her attaininjr 21, or marrying under that age; 
and the estates were charged with the payment 
of such yearly sum for her maintenance in the 
meantime, not exceeding what the interest of 
her pfirtion would amount to at such rate (not 
exceeding hi, per cent, per annum) as her 
father should from time to time appoint, and 
in default of such appointment, then of such 
yearly sum, not exceeding the amount of in- 
terest after the rate aforesaid, as the trustees 
or trustee of the term should deem sufficient 
and proper; the said yearly sura to be free 
from all deductions, and to be raised and paid 
in such manner and at such times as to the 
trustees for the time being should seem meet. 
The father died without having made any ap- 
pointment as to the sum to be applied for his 
daughter’s maintenance. Held, that she was 
not entitled to be allowed maintenance to the 
full amount authorised by the deed, but that | 
the amount must be settled by the Master. 
Lygon v. Lord Coventry, 14 Sim. 41. 

Cases cited in the judgnient: Codrington v. 
Lord Foley, 6 Vos, 380; Foljambe v, Wil- 
loughby, «'Siiu. & Stu, 16;». 

2. A female infant was entitled, on attaining 
21, or marrying under that age, to have a 

ortion raised out of estates of which her 
rothcr was tenant in tail, and to be maintained 
out of the rents in the meantime ; and she was 
also entitled, on the hajipcning of the same 
events, to a sum of stock, and to be maintained 
out of the dividends in the meantime; subject 
to which the dividends were to be accumulated 
and added to the capital. Held, that she must 
be maintained out of tfie rents, aod not out of 
the dividends, that arrangement being most 
benedcial tp her. Lygon v. Lord Coventry, 14 
Sim. 41. ^ 

3. Where a female infant had been made a 
ward of court, and, in contemplation of her 
marriage, hferms for the settlement of her pro- 
perty and that of her intended husband, (wnich 
were for itie benefit of, the intended husband 


1 and wife and the issue of the marriage,) had 
been approved by the Master, and his approval 
I had been confirined by the court, it was held 
not to be competent to the hiisliand and wife, 

. by delaying the marriage till after the wife had 
I attained her majority, and entering into fresh 
I settlements, to defeat the settlement of the 
j court. Principles on which the court acts in 
relation to the marriage of infants and the set- 
tlement of their property. Hobson v. Ferraby, 
I 2 Coll. 412. 

j 4. A portion of the income of an infanPa 
I real estate ordered to be applied in charity. 
Lamjton v. Brackenhiiry , 2 Coll. 440. 

JOINTURE. 

A covenant by the husband in marriage ar- 
ticles to provide a jointure of 200/. sterling per 
annum, such jointure to be levied on the lands 
of D. and //.. tliough the jointure be paid, will 
not bar the wife’s right to her distributive share 
of the personal estate. Crvagh v. Creagli, 8 Ir. 
Eq. Rep. 08. 

Cases cited in tlio judgment : Viz:u-d v.Longden, 

Kelvnge, 18; Cressvrell v. JJyron, 3 Bro. 

C. C. .302. 

See Husband and Wife; Married Woman, 

LEASE. 

1. A lease was made for three lives, and the 
survivor of them, and for the lives and life of 
such other person and persons as should be 
nominated by the lessee, his heirs and assigns, 
upon the death of any of the })erson8 for whose 
lives the premises were granted, or upon the 
death of any such person or persons as should 

I at any time thereafter be nominated for ever, 

I according to the covenants and agreements for 
j that purpose thereinafter contained. The lease 
i did not contain an express covenant by the 
; lessor to renew; but the lessee covennated, 

I within six months after the decease of eacn of 
the cestuis que vie therein, and of each person 
who should thereafter be nominated, to pay, in 
the nature of a fine, fcjr each person so dying, 
to the lessor and his heirs, a pepj)ercorn, if de- 
manded, and powers of distress and entry in 
case the fine should be in arrear, were reserved 
to the lessor and his heirs ; and the lessor co- 
venanted that the lessee and his heirs, paying 
the rent and fines, might quietly enjoy accord- 
ing to the true intent and meaning of the in- 
denture : Held, that this was a lease for lives 
renewable for ever. Chambers v. Gaussen, 2 
J.&L.99. 

2. Graft.— S, was entitled, with her brother 
and four sisters, to a lease for 31 years, as one 
of the next of kin to her mother, one of whoso 
personal representatives she also was. The 
landlord made a lease for 51 years, which was 
expressed to be made in consideration of the 
surrender of the former lease, and described 
the lands as late in the possession of the 
mother, and theii in the possession of and 
one of her. sisters who was her co-administira-. 
trix. There was .an endorsement . on the leaaep 
stating that it was made in trust for hersetf 
and her brother and sutm. . S. married, and 
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the landlortl ma^e a lease to her husband or 
the same lands for 40 years, to commence after 
the exj)iration of the 51 years. Held, that the 
new lease was a jjraft. 

Although a plaintiff is bound to prove his 
whole case at the hearing, yet, if there be no 
failure of title, but an omission in the proof of 
it, the court may, in its discretion, direct a re- 
ference to the Master to inquire into it. 
M’Allisier v. Walsh, 8 Ir, Eq. Rep. 250. 

3. “ Best — Under a power to lease at 

the best rent, the very highest rent that can be 
obtained is not required, and the true criterion 
is, whether the rent has been fairly obtained 
without any jirivate advantage to the donee of 
the power ; and therefore, an agreement which 
the court treated as subject to the same rule 
was enforced, though the rent obtained was be- 
low the offers made by less solvent tenants, 
and below the average at which the lands were 
valued, when the argument was fairly made 
and was a prudent one. Dyas v. Cruise, 8 Ir. 
Eq. Rep. 407. 

Case cited in the judgment: Doe d. Lawton, v. 
Radcliffti, 19 Hast, 270 ; Queensbury’a case, 2 j 
Sugd. Powers, 395, 39(5 j IJarnutt v. Yielding, 1 
2 Sch.&Lef. 549. | 

4. Provisional assignee, — A tenant for life, | 
with power to lease, conveyed his estate for a I 
term of years to secure certain annuities, and I 
covenanted with the annuitant to lease the | 
lands as the annuitant should direct. The ' 
tenant for life became insolvent, and his estate 
became vested in the provisional assignee. 
tenant for life and the annuitant joined in 
granting a new lease, which the court con- 
sidered would be beneficial to the creditors : 
Held, that the provisional assignee was bound 
to do all necessary acts to give effect to the 
lease, as he took the estate bound by the insol- 
vent’s covenants. Dyas v. Cruise, 8 Ir. Eq. 
Rep. 407. 

See Surrender, 

MAINTENANCE. 

See Infant, 1 . 

MARRIED WOMAN. 

1. Separate use. — A court of equity will give 
effect during coverture to a clause in restraint 
of alienation, annexed on gift to a married 
woman for her separate use, whether the sub- 
ject of the gift be real or personal estate, or 
whether it be in fee or only for life. Raggett 
X. Meux, 1 Phill. 627. 

Cnse cited in tlie judgment : Tullelt v. Arm- 
strong. 4 My. & Cr. 377. 

2. By a marriage settlement the wife has 
power, DotwitVietanding **her coverture,” to 
appoint to the children of the marriage ; and 
in default of auch children^ she has a power, 
“^during and notwithstanding” her coverture, 
tM>«ppamtto other persons. '£lie latter power 
eanttoe be exereised during her widowhood. 
Queere, whether the ibrjiMir can ? Rurnha^m x^^ 

2 Coll. 260. 

Power of dwpee^'oa. Bjr mam^e 


articles, a sum of money was vested in trust 
to permit and suffer the wife, during the joint 
lives of her and her husband, to receive the in- 
terest to her separaic use ; and after the death 
of the husband, in trust for the wife and her 
assigns during l.er life, in rase she should sur- 
vive him ; and after the death of the wife, as to 
one moiety uj)on certain trusts, and as to the 
other moiety, in trust for the sole absolute use 
of the wife, and to he disposed of by her in 
such manner as she might appoint by any deed 
during her covertur?, or by any will to he 
duly executed !)y lier, notwithstanding her 
coverture : Held, that the wife could not dis- 
pose of her entire cstiate in the latter moiety of 
the fund in the luishand’s lifetime, and there- 
fore, no valid release could be given for it. 
Nixon V. Nixon, 8 Ir. lOq. Rep. 254. 

MORTGAGE. 

1. Production, — In a will to redeem, the 
plaintiff contested the validity of one of several 
mortgages held by the defendant : Held, that 
he was not entitled to a production. Crisp v. 
Platel, 8 Heav. 62. 

2. Bond. — A, authorised livs solicitor to bor- 
row 700/. from B. to pay off a mortgage, and 
for that purpose, executed a bond and a trans- 
fer of the mortgage. The solicitor, who had in- 
his hands 700/. belonging to B,, handed over 
to him the I)ond, in which it w'as stated, that it 
was intended as a collateral security. The so- 
licitor retained the transfer, which was never 
executed by the mortgagee, and afterwards 
absconded without having paid off the mort- 
gage. The court relieved A, from the bond* 
Young v. Guy, 8 Beav. 147. 

3. Priorities. — Notice. — Equitable Merest in 

I land. — A first mortgage of real estate was 
I made to A, in fee. A second mortgage was 
then made to B. of the same estate, together 
with other real estate, by a release and con- 
veyance of the respective premises to C., as a 
trustee for B., with j)ower of sale. B. after- 
wards advanced a further sum to the mortgagor 
on the security of the same estate, but gave no 
notice of the advance to .<^1. or C. 

Subseauently, C. (after inquiring of A. 
whether he had notice of any incumbrance 
other than his own, and that of which C, was 
a trustee for B.) advanced a further sum to 
the mortgagor on the same security, and gave 
I notice of his mortgage to : Held, that the 
several mortgages took effect, with regard to 
the different estates, according to the order of 
time at which they were respectively created ; 
and that their priorities were not affected by 
the giving, or the omitting to give, notice to 
the party in whom the legal estate w'as vested. 

Tnat the doctrine of notice, applicable in de- 
termining the priority of charges or choses in 
^tion, does not' prevail as to equitable estates 
in land. Wilmot v. Pike, 5 Hare, 14. 

CnsM cited, in the jirdgment : Beorio v. Hall. ? 
Russ* i ; hoverbridgH v. Cooperi ib. 30; Ifps- 
ter V. blackatbne, 1 Mvl. Hk K* ; 9 Bligb, 
N. S; 3 CI. A Fm. 456 ; Cooper v. Fvn- 
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Stnniiopo \*. K. Vcrtfey, 2‘KIdiji, 01; Maun 
cirell V. Maundrell, lO Ves. 571, 

4. Valuable consideration without notice . — 
A person wko advances money bond fide on 
the de])osit of title deeds, made by one who 
has no right to them, or the estate to which 
they relate, will be protected in equity as a 
purchaser for valiialde consideration without 
notice, and may retain the deeds, though the 
l^rson making tha dcqiosit was not in posses- 
sion of the property, if*it be an incorporeal 
hereditament. Joyce v. De Moleyns, 8 Ir. Eq- 
Rep. 215, 

Ca.so cited in the judgmen/ : Walwyn v. Lee, 9 

Vcs. V 4. 

PIN-MONEY. 

In settlementsS, where husband and wife are 
living together, and the case is not one of con- 
tempt, it is not the course to settle any part on 
the wife to her separate use by way of pin- 
money, unless the property be a large one. 
Such a provision refused where the sum to he 
settled ^vus under 1,400/. Harpur v. Hally 8 
Ir. Eq. Rep. 401. 

POWER. 

Hemotene.^s. — Deed. — Const rticl ion. — By a 
marriage settlement, the trustees were directed, 
after the decease of the survivor of the husband 
and wife, to convey, assign, and deliver the 
settled property to such children or child of the ‘ 
marriage, or the lawful issue of such as should : 
or might he living at the decease rfth'i survivor, j 
and who should attain *21, to whom the hus-i 
band and wife should jointly appoint, and, in ; 
default of appointment, to permit the property ; 
to be held and enjoyed by and equally between : 
all the children of the marriage and the sur-i 
vivors of them, and the lawful issue of such 
children or child so surviving the husband and ! 
wife and attaining 21, such issue representing 
and taking the above share that the parent , 
would have taken if living. | 

Hddy that the words in the clause creating I 
the power, “ who shall or may be living at the ! 
decease of the snrviv^ors,” referred to the 
children of the marriage an<l not to their issue ; 1 
and therefore that clause exceeded the limits | 
prescribed by law ; and consequently, that an : 
appointment made to the son of a daughter of ' 
the marriage, ivas void. Thomas v. Thomas, 
14 Sim. 234. 

PRIORITY. 

Incumbrances, — A., one of the residuary le- 
gatees, and B., an annuitant under a will, 
joined in a mortgage cf their respective inter- 
ests to E. Afterwards R. joined with D., an- 
other of the residuary legatees, in a mortgage 
to Eo Then F. paid the debt due to C., and 
took ; an assignment of his mortgage: Held, 
tbat . ir» Was not entitled to ficiority over R, 
with respect to B,*s annuity. Medley v. Horton, 

SetModtgage^:3a ' ^ 

See Estate! 


\ BBTT1«BMSOT« ■ 

j. Husband. — Heir. — In a marriage settl^ 
ment, which comprised only the propertv in 
the wife, it was agreed between the intenaea 
husband and wife, and each of them covCTantea 
with the trustees, that any ]iroperty to which 
the wife might become entitled auring the 
coverture, should be conveyed to such uses ad 
she should by deed or will appoint, and in de- 
fault of appointment, to the use of herself for 
life, remainder to the use of the husband for 
his life, remainder to the use of the wife’s chil- 
dren, and in default of such children, to the use 
of A. B. (her niece) and her heirs. After the 
death of the wife without children, and without 
having exercised her jiowcr of ajipointment, 
the husband filed a bill against her heir-at-law, 
praying that a real estate, to which she had 
become entitled during her life-time, might be 
conveyed to the uses of the settlement. On 
i the question, whether the decree for specific 
! performance should be confined to the life 
! estate of the hiisliand, or should extend to the 
limitation to the niece, (who was also dead) : 
Held, that it should extend to the latter, on the 
ground, that the right of the husband to a 
specific performance of part of the covenant 
drew with it the right to a specific performance 
of the whole, at least as against the heir of the 
settlor, whatever it might have done as against 
a purchaser for value. Davenport v. Bishopp, 

1 Phill. G98. 

Cases cited iti tha judp:nient ; Sutton r. Cliet- 
wrnd, 1 Ves. sea. 73 ; Goring v. Nash, 3 Atk. 
190. 

2. Arrears of income.-- A person who by mis- 
take had received for some years a less income 
than he was entitled to under his marriage set- 
tlement, Held, under the circumstances of the 
case, to be entitled to have the difference made 
up to him out of the estate of the deceased 
settlor. Davis V. Morier, 2 Coll. 303. 

See Husband and Wife. 

SPECIFIC PF.RFORMANCE. 

1. Questions of 77//e. — Objections to title 
mean such objections as can only be properly 
the subject of adjudication upon the investiga- 
tion of the title ; and such are cases where the 
dispute is as to the ap])Ucation of the conditions 
of sale, the propriety or validity of the con- 
ditions themselves not being questioned. Wood 
V. Machu, 5 Hare, 158. 

C»ses cited in the judgment : Whithy r. Catrle, 
T. Sc R. 78; Huyes v. Liddell, 1 Y, & C., 
C. C. 1.33. 

2. Rescinding contract. — Time. — Reference 
as to title directed on motion after answer to a 
bill for specific performance by the vendor 
against the ptircliaser, notwithstanding the 

urchaaer stated bis requisition on the alietract 
ad not been complied with^ althongb the time 
for completion- baa Idng expired, and he had' 
given^ notice 'Of hk intent^^^^ to rescind' the 
cotttraeti' WoodVi Ma^,f^lA^e, 158. - 

! V-::' " 

Lease, — Tenant for life. — ^I'he court has no 
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authority to set up a lease, which by the bond 
exercise of the i>ower vested by law in a 
tenant for life to grant a new lease, lias, by the 
doctrine of surrender by operation of law, been- 
^termined, there being no fraud or collusion, 
or other circutn stance, to justify the interfer- 
ence of the court. Nixon v. liobinson, 2 J. & 
L. 4, 

TISNANT BY CUKTESY. 

By a marriage settlement, the wife’s freehold 
estates were vested in a trustee in trust for her 
separate use during her life; remainder for 
such persons as she should appoint by deed or 
will, and in default of appointment, in trust 
for her right heirs. The wife died without 
having made any appointment, leaving her 
husband and a son surviving. After her death 
the trustee sold the estate under a j)owcr in the 
settlement whicli directed the proceeds to be 
invested in the purchase of other lands, or on 
mortgage, or in the funils, and the securities to 
be held on the trusts aforesaid. 

Held, that, on the wife’s death, the husband 
became equitable tenant by the curtesy of the 
estates, and therefore, was entitled to the in- 
terest of the purchase money during his life. 
Follell V. Tyrer, 14 Sim. 125. 

Case ritt'd in the judgment : Morgan v. Morgan, 
5 Aladd. 400. 

TENANT FOR LIFE. 

1. Lease. — Though a contract to lease by a 
tenant for life with a leasing power cannot he 
enforced as an execution of the power, it may 
he partially enforced by decreeing a lease for 
the life of the tenant for life if the contract 
was bond fide, and more e8j)ecially if there has 
been an outlay on the faith of it. Dyas v. 
Cruise, 8 Ir. Eq. Uej), 407. 

Cases cited in the judgment: Graham v. Oliver, 
;> lieu. 120 ; v, 1 Y, 6c Col. 

I ’. C. .‘145 ; Lord 11 u ling broke’s case, 1 Sch. & 
Loi: 19. 

And see Surrender. 

2. Timber money . — Remainder-man. — The 

proceeds of timber cut ami sold by order of 
the court, during. the life of a late tenant for 
life who was impeachable of waste, ordered to 
be paid to the tenant for life in possession who 
was unimpeachable of waste. Phillips v. Bar- 
low, 14 Sim. 263. I 

Case cited in the judgment ; Waldo v. Waldo, 12 | 
Sim. 107. 

3. Remainder-man.. — Trees. — As between 
tenant for life and remainder-man, the thinnings 
of fir trees under twenty years of age belong to 
the tenant for life. Pidgeley v, RawHng, 2 
Coll. 275. 

4* Preyportion of Where estote, 

subject to a charge bearing interest, is linaited 
tn several persons, in sueceesion, as teaflmU for 
liile,. the cuediision . to he dcawA from the 
aiitboritiea apfieara torbe^ that each tenwt, for 
life is liable onl^ifor jtbe interest ibr his oim 
time, but that to liquidate the arrears during 
his own time he mdst furhi^h all the rents, if 


necessary, during the whole of his life. C«m/- 
field V. Maguire, 2 J. & L. 141. 

TITLE. 

Trustees. — The nile which relieves a pur- 
chaser from seeing to the aj>plication of the 
purchase-money, when the estate is subject to 
a primary general charge of debt, has reference 
to the time of the testator’s death, and does 
not cease to be applicable, though the debt be 
, subsequently paid ; and therefore, where an 
estate so charged wivs sold l>y the trustee, it 
I was held, that the ceshiis que trust were not 
necessary parties to the conveyance, though 
the sales did not take j)lace till *25 years after 
. the testator’s deatli*, and the vendor, on being 
j asked by the purchaser, whether all the debts 
I were not paid, had refused to answer the ques- 
j tion. Forbes y. Peuvvck, \ P\)\\\. 7 \7> 

! Cases cited in the judgincnt : Watkins v. Cheek, 
i 2 Sim. & St. 199; JJaliour v. Welland, 16 
Ves. 151 ; Llaiul, 4 My. & Cr. 429; Johnson 
V. Keiinetf, 3 Myl.& K. 6ol ; Pago v. -4dam, 
4 bear. 469. 

j VENDOR AND PURCHASER. 

I 1. Good title to part. — After the purchaser 
iof an estate sold under a decree, had apjiroved 
I of the title, a deed was di.scovered wliich showed 
I that the jilaintift* could not make a title to more 
i than a moiety of the estate. The court die- 
I charged the purchaser from his purchase.' 

' Ward v, Trathen, 14 Sim. 82. 

I 2. Power qf sale. — Title. — Testator devised 
; his real estate to triistee.s, in trust, during the 
! first 1 5 years after hi.s death, to apply the rents 
! in discharge of the charges and incumbrances 
I on his estates, and also of the debts which he 
I should own at his decease ; and if ];y any rca- 
j son whatever, in the opinion of his trustees, a 
J sale should become necessary of any of the 
I estates, for the purpose of raising any sums of 
I money charged on ids estates, before the expi- 
• ration of the 15 years, then be authorised the 
; trustees to make such sale, and to apply the 
ijiroduce in discharge of such incumbrances: 
and he declared tiiat their receipts for any 
j money payable to them under his will, should 
; discharge the persons paying the same from 
' being answerable for the a]>pl}cntion thereof, 
or for being bound to inquire as to the neces- 
I sity or expediency of any sale wbich might be 
I made by the trustees. The testator’s personal 
estate being insufficient to pay his debts, and 
the rents of his real estates being insufficient to 
pay the interest of the incumbrances thereon, 
the trustees sold the whole of the estates ; and 
thereby raised considerably more than the 
amount of the incumbrances. 

The court, in a suit for specific performance, 
Md, that the power of sale depended on the 
opinion of the trustees, tiiat a sale was necSs- 
swy ; and decreed she purchaser to comply 
Ills purchase. Rendleskam, Lord, v. Meuw, 14 
Stin.249. r ^ 

3. Abstract of title. — Conveyance.^ A r 
stract showed the equitable Tee , to' an tHe 
vendor, and the legal f state, to he in as a 
mortgagee for a terih, and subject thereto,^ in B. 
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ifi Tee. By a supplemental abstract it appeared, 
that before the first abstract was delivered. A, 
assigned the mortgage-money to i?., and was 
declared a trustee of the term for him, and that 
he had since died intestate ; that his father, 
who first took out administration to him, was 
also dead, and that he remained unrepresented 
for some years ; after which J, took out ad- 
ministration to him. 

Held, that the first abstract showed a com- 
plete title; the tracing of, the title to the legal 
estate, being matter of conveyance merely. 
Avarnc v. Brown, 14 Sim. 30a 

Case cited in tlie judgment ; Wynne v. Griffith, 

] Kusd. 

4. Title. — Judgment debts. — A. devised his | 
estate at H. to his second son, who survived 
him, and aftenvard.s died intestate ; whereupon 
the estate descended to iV , his eldest brother. 
Pending a suit instituted hy A.*s creditors, 
judgments were entered up against N., which | 
remained unsatisfied when tlie estate at H., to- 1 
gether with the testator’s other estates, were ( 
sold under the decree in the suit, for payment : 
of his debts. | 

IMd, that iV.’.v judgment cr?ditor8 were ne- 
cessary parties to the conveyance of the estate 
at //., and as they could not be compelled to 
join in the conveyance, because they were not * 
parties to the suit, that a good title could not I 
be made to the estate. Craddock v. Pipes, 14 ! 
Sim. 310, i 

6 . Insolvency , — Provisionn I assign ve, — • Evu 
dence. — ^’I’he purchaser of a real estate became i 
insolvent after part, but before the whole of the j 
purchase money was paid, or the conveyance I 
^ecuted. The vendor died, having devised j 
the estate to the plaintiffs, and appointed one i 
of them his executor. The bill was filed against : 
the provisional assignee of the insolvents and | 
an equitable mortgagee 1)y deposit of the agree- I 
ment for purchase, and it prayed the payment j 
of the residue of the jmrehase money by the ! 
defendants, or by sale of the estate. The plain- 
tiffs did not prove their title as devisees. The 
defendants disclaimed : Held, that the court i 
could not make the decree sought without evi- ‘ 
dence of the devise ; but that, upon payment 
of the costs of the defendants, the court might 
(the defendants not oppo.sing) declare the 
plaintiffs absolutely entitled to the estate. 
Gabriel v. Sturgis, 5 Hare, 97. 

6. Re^sale, — If, at a sale by auction under 
the order of the court, a purchaser sell his pur- 
chase for an additional sum beyond his pur- 
chase money, the court will order the property 
to be re-solu ; and semhle, that, if upon suen 
re-sale, the property does not produce the im- 
proved price afi^ed to be given by the sub- 
purchaser, he will be responsible to the court 
for the difference. Holroyd v. IVyatt, 2 Coll. 

See Notes on ; this case, p^ lOO^ 

. 7- V^ile eurcepied,^PumaBH igrmed to ac^^ 
onpt. title J* without 

purchaser ftfterwmds objected^ that, at te dube 
of the .aii^jeenseAh 4heiw m ven^ 

dor’s title, consisting of an unreleased incum- 


brance, which left the legal estate in the pro- 
perty outstanding. Upon a bill filed by the- 
vendor for specific performance : Held, thgfc 
the purchaser was precluded by the terms of 
his contract from insisting on the objection* 
Duke V. Barnett, 2 Coll. 337. 

Casos cited in the judgment: Shepherd r. 
Kontley, I Cr. M. & R. 117 ; Spratt v. Jeffary, 
10 n. & C. 249. 

RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 


RRPORTKD UY BARRISTKIIS OF THK SKVERAL 
COURTS. 

Ilnrh Cbiiitrrnnr. 

Finden v. Stephens. Dec. 9th & 11th. 

RECOMMKNDATION IN A WILL TO AN OFFICE* 

WOROS OP ADVICE NOT A TRUST.— 

INJUNCTION. 

The expression of a testaf or* s wish and desire 
that the trustees of his will should, when^ 
ever they might have occasion for a receiver, 
agent, or manager of his edntes, appoint a 
certain person, does not confer upon the 
latter an irrevocable right to he so ap^ 
pointed. 

An injunction will not he granted to restrain 
the anticipated commission of an act where 
the plaintiff\H equity {if any) would not 
arise until suck act should have been done* 

A WILL devising and bequeathing all the 
real and personal estate of the testator to the 
defendant and another, upon certain trusts, 
with powers of leasing and selling, contained 
the following clause ; — “ And, inasmuch as mr 
estates will require more management than 1 
can expect of my trustees personally to bestow, 
it is my wish and desire that the hereinbefore 
named Thomas Einden, in whose judgment and 
integrity I place great confidence, be appointed 
for ^ll purposes for which they or he my tnisteea 
or trustee may have occasion for an agent, re<* 
ceiver, or manager of all or any of my estates and 
property. And in case the said Thomas Finden 
die or desire not to act further in the said 
office, then it shall be lawful for my said wife’s 
nieces and the survivors, &c., to appoint some 
other person in the place of the said J. F.” 

After the testator’s death the trustees inti- 
mated to the plaintiff their willingness that he 
shonld receive the rents of the bouses in Lon- 
don, but expressed their intention (ff appointing 
a person resident in Reading to manage ibn 
property them situated, urging that ahniwl 
daily communication between such manaaav 
and Uie tenants would be necessary* Un&r 
tbew^cimumsmnoee die plaintiff ^ died a bill 
againet' the (msteea and the testatni^s nieeii 
mentiieffed in the above^ extract^ din^ 

un(kr'thertiwooiirtructioa o^ Use win, it nngiti 
be dedaesd itba* he was entitled te> bevap» 
pointed snch Teceiter, when hie eerritti 
Bkenld be. MM|niredr by the defendbnUrr a^ 
that they might be restrained from appointing 
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any other person. A general demurrer to this 
biufor want of equity had been overruled by 
the Vice-Chancellor of England, on the 9th of 
November last. 

Mr. Stuart and Mr. Bozalzeife in support of 
the demurrer submitted that the present case 
must be governed by that of Shaw v. Lawless, 
5 CJ. & Fin. 129, and the Lord Chancellor re- 
marked that the latter was a very strong case. 

Mr. Bet hell and Mr. Moxon for the jdaintiff 
contended tliat in Shaw v. Lawless the bill was 
for the aljsolutc appointment of a receiv^er con- | 
trary to the the wishes of the tenant for life. ! 
Friswell v. Moore, there cited, proved that the 
gift of an office was a sufficient interest for the 
plaintiff ’s application. The pecuitiary remune- 
ration is not ascertained in the present case, ^ 
nor was it in Hibhertv. Hihbert, 3 Mer. C81. | 
They also cited Tibbetts v. Tibbetts, 19 V’es. ! 
C5G, and Williams v. Corbett, 8 Sim. 349. If : 
the testator’s intention was clear and manifest, : 
the trustees cotdd not disregard it because it j 
might prove biirthensome to the estate ; if they | 
could, the grant of an annuity might be so | 
considered. The decree prayed for would he j 
that no person but the plaintiff' should be ap- ! 
pointed receiver. Q'rhe Lord Chancellor, It j 
appears to me that you have no case. No per- i 
•on has been appointed. It will be time enough ' 
tj apply when such an appointment takes place. | 
You are in this dilemma, that theinjunction seeks 
to restrain the very act which would give the 
plaintiff* his alleged equity.] ITie corespond- 
ence shows that the trustees contemplate ap- 
pointing a person resident at Reading. 

Mr. Stuart in reply urged that precatory 
word* .«uch as those in the will never could 
have the same effect in raising a trust as those 
which are mandatory. In Williams v. Corbett 
an auditor was exjircssly appointed by the will, 
and, as he would be a check upon the trustees, 
his appointment would beneiit the legatees. 
The decree asked for would be too vague, al- 
though the Vice-Chancellor thought, that as 
the trustees were to ascertain the occasion of 
the services being required there was sufficient 
certainty for its operation. 

Tlie Xorif CAa»ee^/or considered the present 
case to come within that of Shaw v. Lawless, 
where the question was, whether the words 
amounted to a trust, or only to advice. All the 
observations in that case apply to this. Is it 
consistent with tlie powers of leasing and sell- 
ing, with consent of the trustees that the plain- 
tiff should have an irrevocable right to be 
manager ? If to, he would be a cestui que 
in resfiect of his per centage, and have 
the eanse rights of interference with the pro- 
perty as other cestuis que trust. There were here 
maiiy other obwetions than in Shaw v. Lawless. 
If Shie plaintiff shoulddie or decline to acti he 
ii:ak)t to appoint his successois and this shows 
thatHthe ohieot was not for his bniiefili,i but ifoiv 
thaigood management of the estate^ Anothes 
oi^pclkMi was & want of C8itidnty,i a8>bir son* 
vkes .were only to be rec|uised when the tnisteee 
had nosasioti » lor them. , (MitL I^l. >(ard 
ed;») and thexases there cited^ note a«)^ If the^i 


plaintiff had an equity, the dissolution of the 
injunction would not he prejudicial to him, as 
he might then be enabled to raise a question 
which has been now prematurely attempted. 

Demurrer allowed. 

Ijord Sttffield v. Bond. December 16. 

The judgment of the Master of the Rolls in 
this case (reported in our last number, p. lC4) 
was confirmed by the Lord Chancellor on the 
16th instant. 

Jordan v Jones, December 2 1 . 

.• 

In this case, which is of great practical im- 
portance, the Lord Chancellor has decided that 
the court has no power to compel a married 
woman to acknowledge a deed pursuant to the 
Fines and Recoveries Act. We shall give an 
early report of the case. 

ItalTij Court. 

Kerton v. Lyne, Nov. 25th, 1846. 

21HT ORDER OP 1845. 

Where A, had appeared by a solicitor who 
had since died, the court required an ap~ 
plication to he made to A, to appoint 
another solicitor before it would allow per- 
sonal service under the 2\st order of 1845> 
j to be good service. 

Mr. Baily moved, under the 21 st Order of 
1845, that personal service of a notice of 
motion upon a lady who had appeared by a so- 
licitor, now deceased, and had not appointed 
jany other solicitor, should be deemed good 
I service; but 

Lord Langdale refused to make the or 
until it was ascertained that the lady in ques^ 
tion was aware of the death of her solicitor, and 
refused to appoint a new one, observing that it 
would not be conducive to justice if a person: 
who had trusted her cause to a solicitor should, 
all at once, without warning, be called upon to 
attend to the matter herself. 

In re George Smith, Dec. 12th, 1846. 

COSTS.— TAXATION. 

If a bill of costs contains charges relating to 
parliamentary business, and also charges 
relating to general business, the Court qf 
Chancery has jurisdiction, under the act of 
6^7 Viet, c, .73, to make an order for its 
taxations and it is unnecessary to obtain 
the Speakers warrant, under the 0 0. 4, 
123, for taomg those costa which relate to 
the parliamentary, mqtiers,. . 

By the 6 G. 4, c. 123, s. 10, it is enacted 
that if any pstittoner for a private bill brough 
into the House of Gommonsj or his agent o 
ts shaffmsSoe appheation ^ to - the Speaker or 
the iHoasa; of CJomittoosi compIaHikig ' 
aiBOuntiOf tire e©stsa:nd’ sEpeiisiss “charged '; 
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any parliamentary ageist, ; or, solicitor, or any an order for taxation generally*. Hie londslup 
other person employed in soliciting or jirepai:-. therefore made llie .order for taxation, bui 

ing such bill, or in comnlvinLr witli tl-i/i ufanri- . tlmt ;iK the Snc>ahf>i*’is warrant \V£ia un. 


ing such bill, or in complying with the stand- 
ing orders relative thereto on ]>ei)alf of any 
such petitioner ; or it any parliamentary agent, 
or solicitor, or other person employed in so - 1 
liciting any such private liill, or in preparing I 
the same, or in complying with the standing j 
orders relative thereto, shall make application i 
to the Speaker complaining that he is aggriei^ed j 


statied, that as the Speaker’s warrant was un- 
necessary, and an order of course might have 
been olitaiiied under the latter ctatiitei the pe- 
titioner must pay the costs of this applicatiott* 

caufcii’rf aSrnr]^. 

(Before the Four Judges.) 

Michaelmas 


Bromaffe v. Vaujhan and Baumn, 
Term, 1846. 


HILL OF EXCIIANGF.. NOTICE OP 

DISHONOUR. 

In an actir^ by the indorsee ayainst the in- 
dorser of a bill of exchmqe it. was al- 
leged in ike declaration to be accepted pay- 
able at the London Joint Stock Bank, but 
in the notice of dishonour the bill was de- 
scribed as payable at the London and West- 
minster Joint Stock Bank, which was shown 
to be a different bank J'roni the London 
Joint Stock bunk. Held, that the notice 
of dishonour was sufficient. 

Tuts was an action on a bill of exchange 


by the non})ayMient of tha costs and expenses 
charged hy him in respect of any such private 
bill, it shall be lawful for the Speaker, upon 
receiving any such apjdication, and he is autho- 
rised and re(|uired to direct that such costs and 
expenses, so tar as the same shall relate to the 
House of Commons, shall be taxed hy such 
person or persons as the Speaker shall think . 
projier to apjioiut, who shall tax the saiiie and ! 
report to flie S])eakcr the amount of such costs I 
and e.Y])ciist.'s to he allowed ii])ou siicli taxation ; i 
and the Speaker sliail, upon application, de- ! 
liver to the person or persons concerned there- ; 
in and recjuiring the same a cert di cate signed i 
by himself, expressing the amount of the costs | 

‘SUCH report; and' i ms was an action on a bill ot excliange 
ViP nnt *1 ’V' digued liy the Speaker shall described in the declaration as drawn hy the 

rpriifiiV 'nnV ^ ^ ^ defendant Vaughan, and accepted by one 

RflTTiP ch- 11 * claiming under Uie Beaumont, ]>ayable at the London Joint Stock 

tifi .Tiv . Bank in London, and indorsed l)y Viinghan 

cat snVl f.riu of “ Vaughan & Uevan.” to the 

chnrrr fill- «ii 1 ’*‘1’ ' <h.s- plaintiff. Vaujjhaii suffered jujfrinent by dc- 

>')•: fault. The defcudant Bevan pleaded that the 
tliat if enacted, gidd bill was not imlorsed in manner and form 

TieiiKrR kIimII rif ; at the summer assizes for the county of Glou- 

Sed hvtl/‘ SnpiipV^ Jimount so certi- . cester, it appeared in evidence that the liill, as 

be Cinnmcnrldf action which shall ' alleged, was payable at the London Joint Stock 

and cxnenscs sn di costs • Bank, hut in tlie notice of dishonour the lull 

Sne-ikcr 'll! 'iVir ^ hy the i was dcsci’ilied as payable at the J^ondon and 

^^^••^’^/'^V^ll^Vestminster Joint Stock Bank. It also ap- 
court in whirh s u li * London and Westminster Joint 

shall iiiuin mntini ^ ‘ c coiiiinenccd Stock Bank and the I^ondon Joint Stock Bank 

tilicate order ; 1 were distinct banking companies in London, 

the "sum «npr* fi entered up fon An objection was taken that the notice of dis- 

manner as if 1 ) 1 ^ dl!f certifinite in like j honour was irisidhcient, but the objection was 

anv such actidn defendants m 1 (n’erruled hy the learned judge, and a verdict 

ftss iudi/nif nt in a warrant to con- ; ivas found for the plaintiff ior the amount of 

Itss judgment in such action to tliat amount. ! the hill. 

various I WhaSlej now moved, in pursuance of 
comDanv and hntm ^ ^ ? railroad | leave reserved, to enter a nonsuit, and con- 

costs^ inVludine not of | tended that the notice of dishonour was insuf- 

againstthecominnv LT*^*^**^^^ charges | ficient. The notice must point out the particu- 

liciting a hill in iViidhrn ^ f i r presented for payment, and thn 

latinff^tothestandincr t?riT\^^ declaration alleges the hill to be payable at one 

competinrr line* obtafned tht dishonour describes 

Of if wWoh related to n^ir I"*® •"«"* "f ‘h® court.* lliia wa* an action by tfis 

the petitioner now nnnlipd ^n^^rsee against the indorser of a hill of ex- 

theC&7 VicLe "" ""‘1®!’ change. An objection was taken at the trial 

Mr B S T i)±W Of dishonour, which stated that 

TheM<Mf«-o//Ae f ‘*>«'>'Wwas accepted payable at the Ixtndon 

the Master wa.-^quite^Kl fh\f Westminster Joint Stock Bank. w here«ift 

vktTrrwhkhS;^^^^^^^^^ LSe'e j.'^ “•* 
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was payabl^'’ »t ^he ’liorrdon Joint 

Stock Hank; This is a misdescription of the bill, 
bat it is a misdsscriptibn of that ki«d 
which, where there is evidence of identity to pfo 
to tfie jury, has been held, in the case of Slock* 
man Vi Potr,** not to vitiate a notice of dis- 
honour. There tlie bill was for 53/. ; the 
noting and expenses were 6^. (i</. These ex- 
])cnses were, in the notice of dishonour, added 
to the amount of the bill, as if forming a j)ortion 
of it, but the error was treated as immaterial, 
and the notice was held suflicient. On 
this ground, therefore, we are of opinion that 
there ought npt to be a rule. 

Rule refused. 


Slater v. Hodgson. Michaelmas Term, 1846. 

EVIDENCE. — DOCUMENTS. — PLACE OF 
CUSTODY. 

At the tnnl of a feir/ned issue to ascertain 
whether certain toivnsliips composing a 
parish were entitled to the separate ap- 
pointment of overseers^ the master of the 
workhouse of the union in which the parish 
vias situate pradueed certain bastardy bonds 
from the year 1716, which he stated he re- 
ceived about four years ayo, but had no 
knowledge whence they came. 

Held , that this evidence teas properly received, 
the workhouse being the natural repository 
for such documents, and one in which it 
was reasonable to expect to find them. 

Tins was a feigned is.sue directed to he tried 
to ascertain whether a parish could have the 
benefit of the statute 43 Kliz., or whether the 
townships composing that parish should have 
the aj>pointment of separate overseers. The case 
was tried before Mr. Justice Cresswell at the 
last as.sizea for the county of Cumberland, and 
a verdict found for the j)laintilF, I'he counsel 
for the plaintiir put in evidence certain I)astardy 
and indemnity bonds from the year 1716, and 
it appeared that these documents were produced 
by the master of the iinionworkhou.se of which 
union this parish formed one. He stated that these 
documents had been Iironght to the workhouse 
about four years ago, but that no account 
had been given of them. It was objected that 
this evidence was not admissible, because it 
was not shown tliat the documents came from 
the projjer custody, but the learned judge ad- 
mitted the evidence. 

f Mr, Knoieles now moved for a rule to shoir 
cause why there should not be a new trial on 
the ground of the imj)roj)cr reception of evi- 
deuice. : >No proper foundation has been laid 
forrthe reception of these documents; the 
masteir of the workhouse receives them without 
ktiowing ‘ whence they came. The parish 
cluset ifr tho propeiF place of custody ; and if it 
isvgs^itliat die tpariah Ts *now incorporated itito 
tile iuntony and that :the^)ari»lt hat’« 

been removed there, still evidence sliould be 

** 11 Mee. & W. S09i 


given to show how they Cfttnb Itito the union 
workhouse. 

Ct/7*. adv. vutt. 

Lord Denman, C J., delivered the judgment 
of the court, and said that the court was of 
opinion that these docMiinents had been brought 
from a ])lace which seemed a very natural re- 
|K)sitory for them, and one in which it was very 
reasonable to lind them, and that the court 
would not grant a rule. 

Rule refused. 
IPrartirc Cauit. 

Doe dent. Body v. Clor. Trinity Term, June, 
6th, 1846. 

AKBTTRATION. — nEFERENCE BEFORE VER- 
DICT. AUTHORITY OF ARBITUATJON. 

ENTRY OF JUDGMENT. — FINALITY OF 

AWARD. 

An arbitrator, to whom a cause is referred 
after issue, but before proceeding to trial 
and without the i^crdict of a jury, has \no 
authority to order a judgment to be en- 
tered in the action ; but if the award be,, 
independently of such ordtr.Jiual and con- 
clusive, the court will not set it aside, 
because it also contains an order to enter 
up judgment, but will only set a ide that 
pari of it which directs the judgment to be 
entered, and the judgment, if any, sig 7 icd 
thei'eupon, 

JVhere, therefore, after issue joined in eject- 
ment but bffore verdict, the matters at issue 
in the action, toy ether with all claitm in 
respect of mesne profits a^id all mutters in 
difference between the parties, and the costs 
of the action, and of the re/et'ence, were 
refused by u judge's order j and the award 
directed judgment in the action to be en- 
tci'cd for the plaintiff' with one shiUiny 
damages, and that the plaintiff' should re- 
cover under the same judgment, a plot of 
land, specifically desaibedj and that the 
defendant should pay 12/. as mesne profits j 
and the plaintiff taxed costs in the action, 
and a specified portion of the costs of the 
reference and award ; the court set 
aside a judgment signed by the plaintiff 
under the award, but refused to set aside 
the award itself, as indepejuiently of that 
l>art vddeh directed the judgment, it suffi- 
c ently decided on the matters referred, 

T 111 .S was an action of ejectment, which was 
after issue joined referred by a judge’s order 
to] the award of an arbitrator. Hy the order 
in question it \ya8 directed that the matters at 
issue in the action, together with all claims in 
respect of the rnesiie profits of the land, and 
all matters in diftercTicc bc'tween the parties, 
together with the costs of the actiori and of the 
reference to bo made' pursuant f;o the. order 
should he referred' to the hxyhrd ‘ of a certain 
arbitrator tbvrein' nitinetl; sq- as the .yald arbi- , 
trator tlo juake aiw’} jyidillsth- J 

of and coll cerning the ihattci^ refOri^ed to 
on or before 29th' Septchibt?r Tlie ora'er 
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then contained the usual power for authorising 
the arbitrator to enlarge the time for making 
his award. The arbitrator duly entered upon 
the reference in question, and on the 30th 
January, 1846, he made his award, which after 
reciting the order of reference, and the en- 
largement of the time for making the award, 
&c., proceeded as follows : 1 order and 

award that judgment for the plaint ff be en- 
tered in the said action with la. damages, and 
that the plaintiff do recover under the same 
judgment a plot or parcei' of land (here the land 
in question was specifically described in the 
award by metes and bounds); and I do further 
order and award that the slid defendant shall 
pay to the i)laintiff the sum of I Jl., as and for 
the mesne profits of the said land, and the 
plaintiff’s costs of the said action to be taxed 
by the proper oflircr, and the sum 2/. iO.v. 
in part of the said jdaintiff's costs of the 
reference ; and 1 do further order and award 
that, except as aforesaid, eacli party sliall pay 
his own costs of tlie said reference, and that 
the costs of this my award shall be jiaid and 
borne by them in equal moieties/' On the 
21st April following tlic lessor of the jdainliff, 
in pursuance of the terms of the award, 
signed final judgment in the cjcctinent with 
Is. damages. A rule was in corKsequence 
afterwards obtained by the defendant calling 
upon the lessor of the jdaintiff to shew cause 
why the indgment so signed should not be set 
aside with costs, and why the awanl made 
between the parties should not be set aside on 
the ground that th(? arbitrator had exceeded his 
authority by ordering judgment to he signed in 
the action, and also that the award did not 
finally decide the matters referred by adjudica- 
ting with sutticient certainty on the right to the 
property in dispute in the action. 

Montayue Smith now shewed cause. It is 
sought to set aside this award on the ground that 
the arbitrator exceeded his authority in direct- 
ing judgment to be entered up in the action for 
the lessor of the ])laintiff, and that, assuming 
him to liave had no jiower to do tliis, the 
award is bad for want of finality, on the ground 
that it contains no suflieient adjudication upon 
the right to the property in dispute in the ac- 
tion. With regard to the first objection, the 
cases of Jackson v. Clarke, 13 Price, 208, and 
Hutchinson v. Blavkwtdt, 8 Bing, 331, will 
probably be cited on the other side. No doubt 
those cases go the length of deciding that the 
arbitrator has no power to direct a verdict to 
be entered where tiiere has been no verdict 
found by a jury subject to the reference. But 
it may perhaps still be fairly questioned 
whether the law is so, for in Cartwright v. 
Blackworth, 1 DowL, 489, LAttledale, J., ap- 
pears to have entertained a different opinion, 
and to have thought that a direction to enter up 
a . verdict for a given sum was equivalent to an 
order that the defendant should pay that sum 
to the plaintiff. But however that may be this 
case is a very different one from those which 
have just been referred to, because here the 
arbitrator does not find a verdict at all,— -what 


jhe does is to direct that a judgment shall be 
entered up. This it is submitted he had ample 
authority to do. The cause bad proceeded to 
issue, and was then referred to him, and he 
was called upon to adjudicate upon the mat- 
ters in difference in the cause. The very thing, 
so far as the cause is concerned, which he had 
to determine was, whether or not the plaintiff 
was entitled to recover in the action the pro- 
perty in respect of which that action was 
I brought, that is to say, whether or not it was 
! just and right that the jfiaintiff should recover 
a judgment in the action which he had brought. 
Surely it cannot be contended that the arbitra- 
tor had not, in the discharge of bis duty, 
authority finally to determine and fully to carry 
out the object of the action, by directing the 
necessary judgment to be signed. But second- 
ly, even supposing the arbitrator in this in- 
stance to have done what be bad no j)owcr 
legally to do, the fact of his having iinj)ropcrly 
directed judgment to be entered up will not 
necessarily vitiate the award. It may be a 
reason why the judgment itself should be set 
aside, but it is no ground for setting aside the 
award, if it can be shewn that the award is in 
other respects sufficiently final and conclusive. 
Now it is submitted with confidence that that 
can be shewn here ; the words ” under the same 
judgment ” in that part of the award which 
directs the recovery by the plaintiff* of the land 
in question, may be rejected as surplusage, and 
if this be done tlie award will contain with 
sufficient certainty a direction that the plaintiff 
shall recover from the defendant a particular 
piece of land, specifically described and set out 
by metes and bounds. Now this direction is 
sufficiently definite to he enforced by attach- 
ment, to which the defendant will be liable 
after a demand of possession, if he refuses to 
give up the land. It may be that the award in 
this respect is informal; but that makes no 
difference if the court can see with sufficient 
certainty that the adjudication is final, and 
capable of being enforced by attachment. The 
recent case of Cook v. Gent, 13 Melv., 3()1, is 
an authority in support of this position. There 
the court held that a direction that a verdict 
should be entered for the plaintiff’ was in sub- 
stance a finding for him, and they refused to 
set aside the award for uncertainty and want of 
finality. 

Lush, contrli. No valid distinction can be 
taken between a direction by the arbitrator to 
enter a verdict and a direction by him to enter 
u]|^a judgment. It is therefore clear that that 
part of the award which directs the judgment 
to be entered up is bad, and that the defendant 
is entitled to have this judgment set aside. 
That being so, it is equally clear that the award 
is not final and conclusive ; for the words 
** under the same judgment ’’ which are of the 
essence of the adjudication, cannot be rejected 
as surplusage .and if all which relates to the 
judgment be struck out, there will be no deci- 
sion at all upon the matters referred to the 
arbitrator. It is clear that the whole of his 
award upon this judgment is based upon the 
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jii4gtneTit, and that the judgement is the only liver the requisite paper books to the judges’ 
adjudication u)M)n it. But even if the words clerks, although the four days previous to the 
“ under the same judgment ” could be rejected, first day appointed for the hearing of the ap- 
it will not help the plaintiff, because the di* peals had been allowed to pass. Thursday the 
rection that the plaintiff shall recover must 12th instant was the first day fixed for the 
still be held to have reference to a recovery in hearing, and the appellant’s attorney had been 
the action, and a recovery in the action can unable to ascertain that fact until Saturday 
only be obtained through the medium of a last, and did not deliver the paper books until 
judgment. Doulan y. Brett, 2 Ad. & Ell., 344. yesterday. The appeal, however, could not be 
Besides, the award cannot be divided in the heard on the first day, as it stood 2() in the 
manner suggested on the other side, as is clear list, and the respondent was a consenting 
from the recent case of llawkyard v. Greenwood, party. Croucher v. Browne, Lutw. Ileg. Ca. 
2 D. & L. 930. 303. 


WUjhlman, J. It is, I think, quite clear that 
the arbitrator had no authority to direct judg- 
ment to be entered up in tlic action ; and the 
rule must tl)erefore be absolute for setting , 
aside the judgment signed under the award, j 
But wdth regard to the rest of the award, I d 
not see anything to prevent my upholding it, 
if I can sec that it is sufficiently final and con- 
clusive. llawkyard v. Greenwood, 2 D. & L. 
936, has indeed been referred to by Mr. Lush 
as an authority against iny right to do tliis ; 
but I do not think that case is in point, be- 
cause there the costs of the cause were to abide 
the event of the award, which is not the case 
here. My only doubt is us to whether there is 
a sufficient adjudication on the matters in dis- 
pute, if you reject the direction to enter up 
judguienl. This is a question of v'ery great 
nicety, hut I think, upon the whole, that the 
words “ under the same judginenl may be re- 1 
jected as surplusage ; and that if you reject the | 
W'ords, the award does contain a sullicient ad- i 
judication in favour of the jilaintiffi, and one; 
which may be enforced liy attachment. I do ' 
not, therefore, think 1 ought to deprive the ; 
plaintitr of his right to try the validity of this | 
award by action or motion for an attachment J 
The rule will therefore he discharged, e.vceptj 
as to the setting aside of the judgment, forj 
which purpose alone it may be made absolute. 

Rule accoi Jiingly. 

CTommoit Dlcas, 

EUioit V. The Overseers of St, Mary Within, 
Cumberland; Basher w. Thompson ; and Gale 
V. Chubb, Michaelmas Term, >iov. 11, 1840. 

PRACTICE. — DELIVERY OF PAPER BOOKS. — 
REtllSTUATlON APPEAL. I 

In registration appeals, the delivery of the 
paper hooks is a matter entirely within the 
discretion, of the court, and where they had 
not been delivered to the judge's clerks four 
days before the first day of hearing the 
appeals, the court allowed the delivery of 
them nunc pro tunc, there appearing, from 
the position of the particular appeals in 
the list, to be sufficient time before they 
could he heard, and where the appeal stood 
fourth in tiw list, it was ordered to be put 
atlhe bottom. 

In the first of the above cases, Pearson, on 
behalf of the appellant, applied for leave to de- 


By the Court , — The consent of the respond- 
ent did not at all aker the case. 'I’he paper 
books were eniirely for the convenience of the 
judges, and quite within their discretion, and 
as there ajipeartd to be some time before the 
apjieal was likely to be heard, the court would 
grant the application. 

In the scconil of the above cases, Slock made 
a similar application on behalf of the a])pellant, 
and stated that the attoriiey liad been under 
the impression that the paper books w'ould be 
in time if delivered on the fourth day liefore the 
actual day of liearing, and not the first day ap- 
pointed, on which latter day, as the present 
appeal stood 9th in the list, the hearing was 
not likely to take })lace. 

By the Court, The ajiplication is rather too 
late; but as on to-morrow (the first day of 
hearing) the court would sit only for a part of 
the day, the application might be granted. 

The same ap])lic atioii was maile in the third 
of tlie above cases b)' E, S. Hirhurds, He 
stated that the j)ap(T Ijooks liad been delayed 
through unavoidable circumstances, and that 
the appeal stood 4th in the list. 

By the Court, The paper books may be 
delivered nunc pro tunc, but the case must be 
put at the bottom of the list. 

Applications granted. 

THE SxMALL DEIVI’S ACT. 


NOTICE OK PUOCEEDINOS. 

The Gazette of the 22nd inst. contains a 
notice of the intention of the IVivy Council to 
consider the propriety of making orders for car- 
rying this act into ettect in every county 
throughout England and Wales. 

LEGAL OBITUARY. 

Sept. 24, 1840. — At Boa Vista, Cape Verde 
Islands, Henry William Macauley, Esq., Her 
Majesty’s Commissioner in the court esta- 
blished in that island under the treaty with 
Portugal, for tlie suppression of the slave 
trade. 

Nov. 23.-— Joseph Heath, late of Settle, 
Yorkshire, solicitor, admitted on the Roll, 
Trinity Term, 1834. 

Nov. 30, — Arthur Greville, of Sun Court, 
Comhill, solicitor, admitted on the Roll, Easter 
Term, 1826. 
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Dec. 1.- Henry Francis, of Maize-Hill, ^ASTfiKS EXTRAORDINARV IN CHAN- 
^ C F R V 

Greenwich, and Monument Yard. London. 


solicitor, aged 70, admitted on the Roll, 
Michaelmas Tera:^ l7Sb8.|,^,v. ; 

Dec. 6. — Jantiea^rftlfAW'IJacfianah, of Ku- 
neaton, solicitor, aged .*>3, admitted on the Roll, 
Easter Term, 1824. 

Dec. 7. — Daniel Frencli, burrister-at-law, 
aged 72, called to the Bar by the Hon. Society 
of Lincoln’s Inn, 0th Feb. 1S03. 

Dec. 15. — John Barne>% of Fareham, and 
late of Southampton, solicitor, one of the ma- 
gistrates of the county, admitted cm the Roll, 
Hilary Term, 1805. 

Dec. 10. — rVews Dudley, of Oxford, solici- 
tor, aged 00, admitted Hilary Term, 1811. 

XNUlCiO wr XIXIU Tfx^i.4cm.. 

MKRTING OF PARLIAMENT. 

At the Privy Council held at Windsor Castle, 
on Saturday the lOtb inst., a proclamation was 
ordered to be issued, directing parliament to 
assemble for “ the de.^pfilch of business,*' on 
Tuesday the lOlh of January next. 

Our readers must be j)rej)arcd for the early 
introduction of some important measures of 
Law Reforin,— tliough it has been supposed 
that the government will have but little time to 
spare from great political and party questions, 
for any real imj>rovement in the administration 
of justice. 

THE BENCHERS OF THE INNER TEMPLE. 

The judges, acting as visitors, have come to 
a resolution, that Mr. Hayward has no legal 
claim, as of right, to be elected to the bench ; 
but they pronounce an unanimous opinion, 
that the mode of election, by which a single ! 
dissentient may exclude, is unreasonable, and | 
strongly advise the adoption of some better 
mode. 

NEW OFFICIAL ASSICNEE. 

Mr. Cannon has been ajqiointed one of the 
official assignees in the (’ourt of Bankruptcy, 
in the room of Mr. Alsager, deceased, with the 
understanding, that if it should he deemed ex- 
pedient to reduce the number of official assig- 
nees, his appointment is not to he considered 
permanent, nor is he to be entitled to any 
compensation. 


fiom Koo» 81(A, to Dec. 15/ft, 1846, hath inclusive, 
. miif' f/at0$ 

Rrock, fienjamln, jun., Carmart1i<bn. Doc. 15, 
Cowper, William John, Newbury. Dec. 15. 
Dijfty, Hichnrd, Nottingham. Dec, 4. 

Fooilit, Christopher Carter, Newurk-iinon-Tient 
Nov. HT. 

Hodgson, Charles Bernard, Carlisle. Dec. 4. 
i baing, Arthur Louis, Colclicster. Doc. 4. 

Shaw, Richard, jun., Burnley. Dec. 8. 

Wratislaw, Charles Kil ward, Rugby. Dec. 4. 

DISSOLUTIONS OF PROFESSIONAL PAllT- 
NERSIIIPS, 

Front JVov, 24tt/, to Dec, l5/ft, 1816, both inclusive, 
with dates uhen gazetted. 

Balcor. Grorgo l.eeke, Charles Baker, and Francis 
James, 62, Lincoln's lim Fields, Attorneys 
.ind Solicitors. Nov. 24. 

Bridgman, Cliristopher Vickry, and Edward Henry 
Scoheli, Tavistock, Solicitors and Attorneys. 
Nov. 27. 

Curry, Pliilip Finch, Henry Heathcote Statham, 
and Francis Horner, Liverpool. Solicitors 

and Attorneys. Doc. 8. 

j Pluckiiett, James, and Richard John Roberta, 17, 

I Lincoln’s Inu Fields, Attorneys and Solicitors. 

I Nov. 24. 

j Wright, Thomas Samuel, and Robert Frederick 
j Welchman, Southam and Leamington Priors. 

I Attorneys and Solicitors. Dec. B. 


THE EDITOR’S LETTER BOX. 


It has been suggested by an esteemed cor- 
I resjiundent, that if we wish for an authority in 
support of our opinion expressed at page 144, 

■ ante, as to allowing a charge for jierusing ab- 
stract, it wall be found in Drax v. Scrape, 1 
Dowl. 69, where it appears, that Taunton, J., 

: considered the solicitor w'ould he to blame if 
he did not peruse the abstract. The same case 
is reported in 2 B. & Ad. 581, but not the 
same point ; it seeming that the counsel agiunst 
the solicitor abandoned that part of the case. 
The solicitor’s charge for perusal was nearly 
60/.; counsel and clerk, 57/. 15.9. 

We are obliged to F. for liis observations re- 
garding the Legal Almanac. We are glad that 
the improvements meet his approbation. HU 
further suggestion shall be attended to. 

The letter of “ A Special Pleader ” is ac- 
ceptable on the subject of the Insolvent Acts, 
and shall appear next week. In the meantime 
he refers “ G. H.” to the case of Toomer v. 
Gingdl, decided in the Common Pleas, Trinity 
Term, 1846, and ©ported 15 Law Journ. N. S* 
255« 
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Pcrtinet.et iicscire malum est, agitamua." 


COMMENCEMENT OF PROCEED- 
INGS UNDER THE SMALL DEBTS 
ACT. 

We briefly noticed last week that an 
announcement had just appeared in the 
London Gazette of the intention of her 
Majesty, with the advice of her Privy 
Council, to take into consideration the 
propriety of making orders for the purpose 
of putting THE Small Debts Act into 
execution in every county throughout 
England and Wales. 

This being the first step under this very 
important act, we shall state the terms of 
the “ notice,” in order that its sufliciency 
may be ascertained. It is as follows ; — 

“At the (^/ourt at Windsor, the 19th day of 
December, 184(3 ; 

“ Present — The Queen’s most excellent Ma- 
jesty in council. 

“ Whereas by an act, passed in the last ses- 
sion of parliament, entitled, ‘ An Act for the 
more easy recovery of .small debts and demands 
in England,' it is, among other things, enacted 
that it shall be lawful for her Maie.sty, with the 
advice of her privy council, to order that the 
said act be put i?i force in such coiinty or 
counties as to her Majesty, with the advice 
aforesaid, shall seem fit, and to divide the whole 
or part of any such county, including all 
counties of cities, and counties of towns, cities, 
boroughs, towns, ports, and places, liberties 
and franchises therein contained or thereunto 
adjoining, into districts ; and to order that the 
county court shall be holden for the recovery 
of dents and demands, under the said act, in 
each of such districts ; and to declare by what 
name and in what towns and places the county 
court shall be holden in each district ; and if it 
shall appear to her Majesty that any part of 
afty county, liberty, city, borough, or aistrict, 
may conveniently be declared within the juris- 
diction of the county court of an adjoining 
VoL. xxxiu. No. 
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county, it shall be lawful for her Majesty, with 
the advice aforesaid, to order that such part 
shall be taken to be within the jurisdiction of 
the county court holden for the purposes of 
the said act for such adjoining county in and 
for such district as her Majesty shall order, in 
like manner as if it were part of such adjoining 
county ; 

“ And whereas by the said act it is also en- 
acted, that it shall be lawful for her Majesty, 
with the advice of her privy council, to order 
tiiat any court, holden for the recovery of small 
debts or demands within the j)ro visions of any 
I act cited in either of the schedules annexed to 
i the said act, and marked A, and B. respectively, 

I shall be holden as a county court, and to assign 
a district to every such court either greater or 
I less than the district in which the court, holden 
under the provisions of any such act, has juris* 

I diction, and to alter the place of holding any 
; such court, or to order that any such court be 
i abolished : 

; “ And whereas by the said act it is also en- 

i acted, that any order in council, made for the 
' purposes of the said act, shall be published in 
; the London Gazette, and notice of the intention 
of her Majesty to take into consideration the 
])roj)riety of making any such order shall be 
published in the London Gazette one calendar 
, month at least before any such order shall be 
iuiade; and whereas her Majesty has been 
I pleased this day to refer the consideration of 
the said act, aucl of the orders which it may be 
i proper to make for the purposes thereof, to a 
committee of the Lords of her Majesty’s most 
i honourable privy council, and to direct that 
.said committee do report their opinion there- 
upon to her Majesty. 

Notice is hereby given, that, after the ex- 
piration of one calendar month, from the date 
of the publication of this notice in the London 
Gazette, her Majesty, with the advice of her 
privy council, will take into consideration the 
propriety of making orders for the purposes of 
the said act, and for putting the said act in 
execution in every county throughout England 
and Wales.” 
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We confess, that after reading the full | informed and worse advised of the ju- 
recitals of the act contained in this State dicious course of proceeding. ^ 

Paper, we were much disappointed at the The legislature, in requiring a month s 
meagreness of the notification with which notice — not of the order— but of the inten^ 
it concludes. Her Majesty, by the Ist h^fon ‘^to take into comithratioii the pro»^ 
section, with the advice of lier Prrv y \pritsty of making any sttek order — must 
Council, may from time to time order the | evidently have intended to afford any one 
act to be put in force in cw/wty or , interested therein an opportunity of being 
counties as from time to time shall seem fit ; heard before the Privy Council, either with 


and the act is to extend to those counties 
concerning which any such order shall have 
been made, and not otlierwise or elsewhere. 
The 2nd section provides, that the whole 
or part of any comity may be divided into 
districts; and the 5lh seclion authorizes 
orders to be made regarding the one 
hundred and odd courts in schedules A., 
and B., and to assign their districts. 

Then the 8tli section provides that a?/// 
order in council made for the purposes of 
this act shall be published in the London 
Gazette. “ And notice of the intention of 
her Majesty to take into consideration the 
propriety of making any such order shall 
be published in the London (iazetle one 
calendar month, at least, hofore any mch 
order shaH he made." I 

We venture to say that no one reading' 
these clauses (the 1st, 'Jnd, and 8th,) liad 
any conception, that instead of taking; 
county by county, or district by district, 
and “ from time to time " making an order 
for each county or district, — a notice would 
be given of “taking into consideration the 
propriety of making orders for jmtting the 
act into execution m every county through- 
out England and Wales,” — all under one 
and the same notice, without any specific 
distinction. 

Some few weeks ago a circular was 
copied into the Times newspaper, purport- 1 
ing to be written an officer of govern- ! 
ment to the clerks of the peace, containing: 
a list of towns {rxrqd in Middlesex) at 
which the Small Debts Courts were pro | 
posed to be holden. 'i bis was not an 
official announcement, and nothing what- 
ever has publicly ajipeared to show (he re- 
sult of the inquiries or suggestions made 
by tlie clerks of the peace. No doubl 
those respectable county officers (chiefly; 
engaged in criminal justice) were very 
proper persons to address ; hut we opine 
that others might also with advantage have 
been consulted. On the part of the pro- 
fession generally, we arc bound to protest 
against the course which has been thus 
pursued. Looking at the promise of due 
notice given by the 8tli section of the act, 
we think the government has been ill 


objections, or suggested alterations, or 
; modifications. flow is this now to be 
effected ? When will the scheme, with 
reg^^rd to the county of Middlesex, come 
on? When that of Yorkshire ? and when 
of Lancashire ? and so on with the rest of 
the 52 counties. They cannot all be heard 
the same day. The explanation is, we 
suppose, that the public is not to have any 
voice in the matter whatever. But, if so, 
surely the enactment of a distinct clause, 
providing for a month’s notice of consider- 
ing any such order, is a mere delusion. 

Wc say this, supposing that — however 
objectionable i)i regard to propriety and 
fair dealing — the mode of constituting the 
courts is strictly legal; hut it is seriously 
questioned, wliether such a vague and 
general notice as that contained in the 
Gazette is a sufficient compliance with the 
requirements of the statute.'* 

It may be imagined, that as we strenu- 
ously opposed many important parts of the 
measure during its progress in parliament, 
and have animadverted on several of its 
I defects and evils since it passed, wc may 
be .somewhat prejudiced against the present 
! course of proceeding ; we shall therefore 
: avail ourselves of tlie critical remarks of 
Mr, Moseley in the first part of his 
treatise.*' We resort to this authority 
witli more confidence from the evident in- 
terest which the learned author must have 
ill upholding these Small Debt Courts, 


M’hen these small delit courts sliall be in 
full play, suppose 52 causes were entered for 
I trial, (with or without juries, and with or with- 
out advocates,) will it be the jiractice of the 
officer of court to give notice in a newspajyer, 
that on a certain day they will all be tried, or 
will the 7 )laintift* or hi.s attorney, (if there be 
one), or the bailiff', he required to serve each of 
the defemlants with a notice of the specific 
day of trial } ^J’liis Gazette-notice seems to he 
a specimen of the wholesale ease and simplicity 
with which the jiroceedings are to be con- 
ducted, 

** A Treatise on the Law of the New County 
Courts, compiled from the stat 9 & 10 Viet, 
c. 95, and the common law applicable thereto. 
By Joseph Moseley, Esq., Barrister-at-Law. 
London: Stevens & Norton, 1846. 
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upon the merits of which he has already writ- 
ten an elaborate treatise bearing on all the in- 
ferior courts, and has now entered with 
evident xeal into the consideration of the 
principles and rules of practice by which 
the new cQ|[rts are to be governed. 

From the enactments down to the 8th 
section, inclusive, Mr, Moseley observes, 
it would appear that the power of the 
creation of the new courts is vested in thcj 
Privy Council. 

Strictly speaking, however, the council 
have only the power of calling the couris into 
existence, rather than of creating them. For al- 
though the council have power of ordering , 
courts to he held, and of determining the ex- i 
tent of their jurisdiction as to pLice, and cer-; 
tain other powers over them, yet it is clear that = 
they have little or no authority in forming and 
fashioning the courts themselves, or the juris- ' 
diction or proceedings thereof, which have been 
otherwise provided for by the statute, and 
where that is silent will be determined by the 
common law. And as this jiowcr with which 
the privy council i.s invested, like all powers in 
law, must be duly followed up in the form and 
manner prescribed, and be exercised only by 
those to whom it is given, or else all the pro- 
ceedings under it will be void, and the parties 
acting by it liable for any damage occurring 
thereby.*' And therefore, as the power is dele- 
gated to her Majesty with the advice of her 
privy council, any irregularity in the council 
itself, as if it were not duly formed, would ren- 
der any orders made by it void. 

‘’■ Among other forms prescribed by the sta- i 
tute to be observed in the formation of the New 
County Courts, is that by the 8th section, by 
which a month’s notice is to be given in the 
London Gazette before any order can be made, ' 
so that if an order be made on any matter re- 1 
quiring an order, whereof such dui. notice has ' 
not been given, such order will be void, because ' 
the council bad no authority to make the order. 
And as by the words of the act ‘ every order 
made in counc il for the purpose of the act 
shall be published in the London Gazette, and ; 
notice of the intention of her Majesty to take 
into consideration the propriety of making any 
such order shall be published in the I^ondon 
Gazette one month at least before such order ; 
ehall be made,’ it would appear not only that ' 
notice of taking into consideration the ordering ; 
the court to be held must be given, but also a • 
notice of every material fact which is to take 
place respecting such holding of the court, re- 
quiring an order of the council. As of the 
dividing the county into districts, of declariug 
parts of one county within the jurisdiction of 
the county court of another, of where the court 
is to be held and for what district, for all these 
facts can only be done by order in council, and 
no order is to be made without notice. So 

Vide Vin. Abr., title Authority. 


that it would appear the notice in the GazeltIP 
must set out everything that will be necesaaqf 
for the creation of the court and the jurisdio 
tion respecting which it is made, and for wbioh 
the order of the couneil Is necessary, or other* 
wise the order will be bad and all proceedings 
under it void. At least this is what the statu* 
tory enactments would appear to amount to, 
though of course this at present can be but 
matter of opinion. But there is no reason why 
notice of everything for which an order in 
council is likely to be required may not be 
given in the first instance, for if not required they 
can do no harm, and time will be saved. And 
if any material point Tor w^hich an order is re- 
quired, as an alteration of the district, or of the 
place of holding the court, is omitted, there 
must, no doubt, be a month’s notice before 
such order can be made.” 

Such are the doubts and difficulties sug- 
gested by a competent and apparently im- 
partial writer. It seems probable that he 
has drawn correct conclusions. It is, at 
all events, possible that he may have done 
so ; and though the small courts them- 
selves may go on in spite of the warning, 
the time may come when the interests or 
obstinacy of a litigant may impugn the 
validity of the constitution of the court, 
and appeal to the judges of Westminster 
Hall, who will assuredly decide the ques- 
tion (uninfluenced cither by party or 
policy) according to the strict rules of 
legal construction. 

There is, however, yet time to amend 
the notice, and we trust it will be amended, 
and time given to consider the orders to 
be made in each county or district 

LAW OF LANDLORD AND 
TENANT. 

EXEMPTION FROM DISTRESS. 

The law of landlord and tenant, with its 
ramifications, necessarily affects large sec- 
tions of the community; but, perliaps, of 
all the laws relating to property, that 
which enables a landlord to enforce the 
pay^raent of rent by distress involves in its 
operation the most comprehensive variety 
of interests. 

Tlie general rule is, that all moveable 
chattels found upon the land chargeable 
with a distress are prirnd facie liable to be 
distrained by the landlord for rent due to 
him in respect of the premises, whether 
the goods be tlie property of the tenant or 
of a stranger. T® certain 

ceptions have been established, some for 
the benefit of trade or husbandry, and 

K 2 
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some for the preservation bf the peace. 
There are five descriptions of things which 
at common law are not dUtrainable :• — 
1 . Things annexed to the freehold. 2. 
Things delivered to a person exercising a 
public trade, to be carried^ wrought, 
worked, or managed, in the way of his 
trade or employ. 3. Cocks and sheaves 
of corn. 4. Beasts of the plough and in- 
struments of husbandr 3 ^ 5. The instru- 
ment of a man’s trade or profession. The 
three first classes were absolutely exempt 
from distress : the two last were only pro- 
tected when there was a sufficient distress 
without taking them. Exceptions have 
been also engrafted on the rule, with re- 
spect to two other classes of things not 
falling within the exemptions already enu- 
merated, viz. : — Chattels in actual use, or 
in the actual possession and presence of 
the owner himself — an exemption intended 
to prevent a breach of the peace — and the 
instruments of conveyance of goods privi- 
leged from distress, or brought to a public 
market or Aur there to be sold.*‘ 

The second head of exemption above ' 
specified — that with respect to things de- , 
livered to a person exercising a public 
trade, to be carried, wrought or managed 
in the way of his trade or business — is 
that to which the decisions of the courts 


criminately, or buy or sell in fairs or 
markets, and thus supply themselves with 
the commodities of life.” It was delibe- 
rately determined in the case last cited, 
that the principle of exemption ought not 
to be extended. In that case the boat of 
the plaintiff, an alkali manufacturer, was 
lying in a cut or canal for the purpose of 
receiving and carrying away salt bought 
by him for the purposes of his manufac- 
ture, when she was seized for a distress 
for the arrears of a rent charge arising out 
of the premises, and a majority of the 
Court of Exchequer held, {Parkcy B., 
dusentiente,) that she was not privileged 
from distress, which decision was subse- 
Iquently affirmed by a Court of Error.*' 

I The doctrine authoritativelj' recommended 
Iby the Court of Error in 3IuspraU v. 
\Grcgonj is, that the principle of exemption 
already jaid down in the books ought not 
to be carried further. In all the subse- 
quent cases, therefore, the burthen is cast 
upon the party claiming exemption of 
showing that the case upon >vhich his 
claim is founded is, by fair analogy, com- 
prehended within some class of circum- 
stances to which the exemption contended 
for has already been conceded. In Yoide 
v. Jachson, '^ which was an action by a 
brewer to recover the value of casks sent 


of law in modern times arc chiefly re- 
ferriblc. The earliest instances to which 
the exception was applied were, with re- 
gard to innkeepers, smiths, tailors, fullers, 
weavers, and millers ; but the exemption 
W'as extended within the last half century 
to the cases of factors, wliarfingers,'* auc- 
tioneers/ and carcase butcliers/ and by a 
very recent case, as we shall see, to com- 
mission agents.'? The ground of this ex- 
emption is explained by Parhe, B., in 
Mufipi'alt v. (Urcgori/. “ The princij>le of 
the exemption is the public good ; that is, 
that all men may freely and witliout in- 
terruption or danger of the loss of their 
goods, deal with those who carry on trades 
or businesses for tlic benefit of all indis- 


» Simpson v. Ilarfopp, Willis Rep. 512. 

Per Aldorson, Jt., in Mnspratt v. Grenorv, 
1 Mees. & W. G33; Tyr. & G. 108G. 

Gilman v. Llton, 3B. G Aloore, 

** Thompson y. Mashiter, 1 Bing. 2S3; 8 
Moore, 254. 

« Adams v. Grave, 1 Cr. & M. 360. 
f Brown v. Steirle, 2 Ad. k El. 138 ; 4 Nev. 
&M. 277. 

» Findon v. M^Laren^ 6 Q. B. S9J . 


I to a public-house with beer, and left there 
according to the custom of that trade, 
until the beer was consumed. It appeared 
that wlien the casks were distrained some 
;of them were empty and one full, and the 
jury found, that if the distress were al- 
I lowed, the trade of a brewer could not be 
carried on. The case was said in argu- 
I iiient to resemble in principle that in 
i wliich goods sent to an auctioneer to be 
.sold on premises occupied by him were 
held to be privileged from distress/ but 
j tlie Court of Exchequer con.sidered that 
I tiic case oi' JlKSpraity. Gregory was much 
nearer, and that tliey were bound by that 
decision, and could not extend the ex- 
emption to the case of brewers’ casks On 
the other hand, where a piece of velvet 
wliich liad ])een sent by a silk manufac- 
turer to the house of a silk weaver for the 
I purpose of liis trade was distrained for 
rent, the Court of Queen’s Bench, in con- 
formity with the older nutliorities, as well 
as with the modern cases of Wood v. 


‘‘ 3 Mecs. & W. G77. 

Mees. k AV. 450. 

^ Adams v. Grave, 1 C, k M. 380. 
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Cidr^e,^ aM Broim V. decided' 

in favour of the exeiiiption. 

As already intimated, the last reported 
case is that oi Findon v. lld^Larm^ in| 
which a cab was sent to a commission | 
agent that he might expose it for sale and 
sell it in the way of liis business. Whilst 
on the commission agent’s premises the cab 
was taken for a distress for rent, and in an- 
swer to an action of trover by the owner of 
the cab, it was insisted that tlic case did not 
fall within any of the recognised exemp- 
tions, and that Mmpratt v. Gregory de- 
cided that the principle of exemption 
should not be extended. The Court of 
Queen’s Bench, however, unanimously 
held that the case was not distinguishable 
in principle from that of tlie auctioneer 
before cited, and that the purpose for 
which the cab was placed witli the com- 
mission agent brought the case witliiii the 
exemption. 

Another decision of the Court of Queen’s 
Bench recently l ojiortcd," with regard to ex- j 
emption from distress, although referrihlc ? 
to a different class of cases, and involving j 
distinct principles, may be conveniently no- j 
ticed here. In that case a tenant owing! 
half a jaw’s rent petitioned the Insolvent 
Debtors’ Court, under the stat. 1 & 2 V’'ict. | 
c. 110, inserting in his schedule the rent j 
so due as a del)i. The landlord appeared 
at the Insolveiit Court and opposed the 
tenant, who ultimately obtained Ids dis- 
charge after confessing a judgment to the 
provisional assignee, under the 87tli sect, 
of the act. 'JT*e landlord subsequently 
distrained goods purchased by the in- 
solvent after his discharge, for the rent 
previously due. Tlie question was, whether 
the landlord could, after the discharge of 
the tenant under the Insolvent Debtors' 
Act, distrain for rent due before th.c dis- 
charge, and which was mentioned in the 
insolvent’s schedule? The Court of 
Queen’s Bench, after taking time to con- 
sider, pronounced in favour of the landlord, 
upon the ground that the rent itself was 
not extinguished, although the remedy by 
action might be barred, and that the re- 
medy by distress was incidental to rent 
service, quite independent of other re- 
medies, and remained, not\yithstanding tlie 
discharge of the tenant under the insol- 
vent acts, except so far as those acts 


pressly restrained it. The court also ob- 
served, that there was a perfect analogy 
between a discharge under the bankrupt 
acts and a discharge under the insolvent 
acts, and that it had already been decidedl' 
in two cases,i^ that the discharge of the 
person of the tenant under the bankrupt 
acts does not take away the right of dis- 
tress. The law on t]iis point, both as re- 
gards bankrupts and insolvents, may there- 
fore be said to be now deliberately settled* 

POINTS OF PLEADING. 

DECLARATION FOR BREACH OP PROMISE 
OF MARRIAGE. 

Actions for breach of promise of mar- 
riage do not very frt?quently iiirnlsh any 
materials for the exercise of the pleader’s 
ingenuity, and seldom involve any legal 
questions for the consideration of the 
court ; the struggle at nisi prim in cases 
of this description being generally limited 
to the question of damages, which falls pe- 
culiarly within the province of a jury to 
determine. It is somewhat singular, 
therefore, that the opinion of the Courts of 
Queen’s Bench and Exchequer, respec- 
tively, should have been taken upon de- 
clarations in this action, raising precisely 
the same point during the same term, as 
stated in the last number of Dowling and 
J^owndes’ Reports.^ 

I The declaration in the case reported 
alleged, that in consideration that the 
plainlift’ promised to marry the defendant, 
the defendant promised to marry Jicr, and 
I that she continued unmarried, and was 
ready and willing to marry the defendant, 

1 but that the defendant married another 
person. To which the defendant pleaded, 
that he was not at any time requested to 
marry the plaintiff. This pica was de- 
murred to, on the grounds that it traversed 
a matter not alleged in the declaration, 
and raised an immaterial issue. 

It appeared to be conceded in the course 
of the argument that the })lea was bad for 
the reasons stated in the special demurrer. 
The question was, whether the declaration 
1 was good- The contention w’as, that the 
declaration ought to have alleged a request 
to marry, or that a reasonable time had 


1 Cr. & J. 484; 1 Tyr. 314. 

“ 2 Ad. & E. 138. • 

" 6 Q. B. 891. 

® Phillips V. Shervill, 6 Q. B. 944. 


P Biges V. Sowrg, 8 M. & W. 729 ; Newtfm 
V. Scoti, 9 M. & W. 434, affirmed on error, m 
Exchequer Chamber, 10 M. & W. 471. 

q Short V. Stone. Q. B., H. T., 1846 ; Carnes 


V. Smith, 3 D. & L. 462. 
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elapsecl since the making of the promise ; Charles Coote, Proctor in Doctors’ Commons 
otherwise it was said it did not clearly ap- &c. &c. London; Butterworth, 1847. Pp« 
peer from the declaration tliat there liad 
been any breach. Com. Dig. tit. Cove- 
nant (E. B) was cited, where it is said — 

*^IFa man does an act which by conse- 
quence may be a breach, if the breach does 
not actually follow, the covenant is not 
broken.’' On the other hand it was in- 
sisted, that as the defendant had put it 
out of his power to marry the plaintiff by 
marrying another person, there was no ob- 
ligation on the plaintiff tp allege a request. 

The court considered that, putting a 
reasonable construction on the decluration, 
it disclosed a sufficient breach of the con- 
tract; and it was said by Pollock, C. B. — 

'*If a man contract to deliver goods at a 


This work was much needed, and from a 
general view of it, we think it has heen ably 
executed. Though our readers for the most 
part cannot practise in these courts, it is desir- 
able they should be acquainted with the course 
of })roceeding in them ; and wc shall shortly 
describe the result of Mr. Coote’s labours. 

Costs. 

The New Book of Costs in the Superior 
Courts of Common Law at AV^estminster, in- 
cluding the Crown and (lueen’s Remembran- 
cer’s Offices ; also, in Bankruptcy, .the Court 
for Relief of Insolvent Debtors, in Conveyanc- 
ing, and miscellaneous matters. Containing, 
also, the last Directions to the Taxing Officers 


certain time, and before that time arrives, die Lower Scale. By Ed. Thos. Dax, of 
either destroys the Koods, or does any I*® Kxcheqner Office, GenUeman. London: 
other act which puts it out of his power to I Pp. xx. 532. 

deliver them, there is no occasion to re- j 

quest him to deliver them; ’’and as to 1 law and bankrujitcy. 
the absence of any allegation that a j compiled under an autliority that 

reasonable time after the making of the ensures the accuracy of its contents, 
promise had elapsed, it was said, that the Small Debt Courts, 

court could not presume that the plain* The Practice of the Courts under the 0 & 10 
tiff’s wife would die before the expira- ^ ict. c. 05, for the Recovery of Small Debts in 
tionof a reasonable time, or in the life- with Notes, Comments, and Decisions 

time of her husband, the presumption was Analogous Statutes. ByJohn Jagoe, Esq., 

rather in favour of the existing state of i 

things. It was also remarked, that the' m, ^ \ \i‘ t ri i 

defendant having pleaded over, theol.iec-!- 

to the declaration was only such as jPnncious, 
ight be taken upon acneral demurrpv ! 


tion 

might he taken upon general demurrer. 
Upon these consideratioiisS the judgment 
was for the plaintiff. 


SHORT NOTICES OF NEW BOOKS. 

Siam}) Laws. 

A 1 REATI8K on the Stamp Laws of (.ireat 
Britain and Ireland, being an Analytical Digest 
of the Statutes and Cases ; with Practical Ob- 
servations thereon : together also with a Table 
of Stamp Duties payable throughout the 
United Kingdom, &c. kc. By Hugh Tilsley, 
Assistant Solicitor of Stamps and Taxes. 
London: Stevens & Norton, 1847. pn xxu 
892. * * , 


County Omrts Act, 8 & 9 Viet, c- 
95, for Debts, Damages, Replevin, &c., with 
Notes, critical anil explanatory ; including De- 
cisions in the (’ourts of England and Ireland 
on Statutes bearing similar Enactments. By 
Henry Udall, of the Inner Temjile, Esq., Bar- 
rister- at- Law. London ; Stevens & Norton, 
1849. Pp. 127. 

This book has already been noticed at pp. 
31 and Cl, ante. 

A Treatise on the Law of the New County 
Courts. Compiled from the Statute of 9 & 10 
Vici. c. 95, and the Common Law applicable 
thereto. By Joseph Moseley, Esq., Barrister- 
at-La\v. London : Stevens k Norton, 1846, 
Pp. vii., 13G, lix. 


Mr. Moseley has given an elaborate exposi- 

This is aveiy complete and valuable Treatise '.f" bas thrown muchlight upon 

on the Stamp Law/, comprising not only he f P'-‘>®^dmg to be adopted under 

statutes but the cases decided thereon, con! *1“ various an- 

veniently arranged and ably digested. We 
shall take an early opportunity of adverting 
fully to the scope and contents of the work. 

^Sceleaiasticed Courts Proetice, 


The Pfoetke of the Ecdetiastical Courts, 
^th Forant and Tables of Costs. By Hemy 


thorities on the ancient county courts. See 
page 195 , ante. 

Criminal haw. 

Clinical Facts and Reflections ; also. Re- 
marks on the Impunity of Murder in some 
cases of presumed Insanity. By Thoma® 
Mayo, M. D., F. R. S., &c. kc, Hibndoii: 
Longman & Co., 1847. Pp. 217. 
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Tliis work contains many able and interest- 
ing observations on several recent trials, in 
which the accused escaped conviction and 
punishment, on account of the plea of insanity. 

Miscellaneous. 

The Modern Orator, The most celebrated 
Speeches of the ISarl of Chatham, the Right 
Hon. Richard Brinsley Sheridan, the Right 
Hon. Lord Erskinc, and the Right Hon. Ed- 
mund Burke. London : Aylott & Jones, 1847. 
Pp. 868. 

This is a well-chosen collection of the most! 
celebrated speeches of Earl Chatham, Mr. j 
Burke, Mr. Sheridan, and, “ though last, not ; 
least in our affection,” of Lord Erskine. From j 
one of Erskine’s unrivalled speeches concern- 
ing a member of the profession, we hope to 
find room for a future extract, 

Tlie floratii. A Tragedy. By J. Hornsby 
Wright, Gent., Attoniey-at-La\v. London:! 
Smith, Elder, & Co., 1846. Pp. 85- ■ 

r-. The members of the profession have rarely : 
time or inclination to build the lofty rhyme,” 
and the received ojiinion is, that the less they 
engage in such structures the lietter for their 
professional prospcM'ity. Nevertheless, wc can-! 
not hut welcome the effusions of such of our ; 
brethren as are enabled to intermingle jioetical i 
with legal hicuhralions. Mr. Wright, who; 
Seems meritoriously to rejoice in his honourable j 
vocation of an attorncy-at-law, has chosen a : 
well-knij\vii classical subject, and wrought outj 
the historical incidents and portrayed the pas- ' 
sions of his dramatis personte, with force and j 
judgment. I 

NEW STA’l’UTES.EFFECTlNi; ALTERA-^ 
TIONS IN THE LAW. 

On looking over the volume of the Public I 
General St.'itut(*s of the last session, we find a 
few short acts bearing on the law or its admi- 
nistration, which are not included in the col- 
lection we have already submitted to our 
readers, and we therefore now add them. 

assignment op ecclesiastical pa- 
tronage, 

9 & 10 ViCT. c. 88. 

An Act to remove Doubts as to the Legality of 
certain Assignments of Ecclesiastical Patron- 
age. [26th August, 1846.] 

3^4 Viet, c. 113. Proceedings under the 
Augmentation Acts and Church Buildinqs Acts 
to he deemed law fill I G. 1, st, 2, c. ihj 8 ^ 
9 Vict.o. 70, — Whereas by an act passed in the 
3 ^ *4 ^ct. c. 113, intituled ** An Act to carry 
into effect, with certain Modifications, the 


Fourth Report of the Commissioners of Eccle- 
siasticed Duties and Revenues,” it is enacted, 
that it shall not be lawful for any spiritual 
person to sell or assign any patronage or pre- 
sentation belonging to him by virtue of any 
dignity or spiritual office held by him, and that 
every such sale or assignment shall he null and 
void to all intents and purj) 0 ses; and doubts have 
been entertained whether or not certain agree- 
ments and proceedings authorized under the 
several acts for the augmentation of the main- 
tenance of the j)Oor clergy, or under the Church 
Building Acts, are to be deemed sales or as- 
signments prohibited by the first-recited act ; 
and it is e.xpedient l^hat such doubts be re- 
moved : Be it declared and enacted by the 
Queen’s most exxcllent Majesty, by and with 
the advice and consent of the l^ords spiritual and 
temporal, and Commons, in this present parlia- 
ment assembled, and by the authority of the 
same. That no agreement or other proceedings 
touching any advowson or patronage, or right 
of presentation or nomination of any spiritual 
person to any cure or benefice, donative, cr 
perjictual curacy, or to servx any church or 
chapel authorized by an act passed in the 1 G. 
1, c. 10, intituled “An Act for making more 
effectual Her late Majesty’s gracious Intentions 
for augmenting the Maintenance of the Poor 
Clergy,” or by any act ]iasscd for the Amend- 
ment thereof, or by an act ])assed in the last 
session of parliament, intituled “ An Act for 
the farther Amendment of the Church Build- 
ing Acts,” or l)y any act recited therein, is or 
shall be deemed a sjde or assignment such as is 
prohibited by tlie first-recit.(;cl act; hut that 
every .such agreement or j)roceeding already or 
hereafter to be duly made and taken under the 
])rovisions of any of the said acts is and shall 
he decmetl to have been from tlie time of the 
making thereof as good in law to all intents 
and }Mirposes as if tlie first-recited act had not 
been passed. 

UNCLAIMED SOUTH SEA DIVIDENDS. 

9 VicT. c. 8. 

An Act to make further Provisions as to un- 
claimed Stock and Dividends of the South 
Sea Company. [30th March, 1846 ] 

1 . 7 B Viet. c. 80.-24 G. 2, c. 2.— Notice 
to he given by advertisement before re-transfer of 
stock or payment of dividends exceeding 20/. is 
made to any claimants. Contents of notice . — 
Whereas by an act passed in the 7 & 8 Viet. c. 
80, intituled “An Act for completing the 
Guarantee Fund of the South Sea Company, 
for advancing for the Public Service of the un- 
claimed Stock and Dividends in the Hands of 
the said Company, and for regulating the 
Allowance to be paid for the Management Of 
the South Sea Stock and Annuities,” provision 
is made for transferring all capital stock of the 
old and new South Sea annuities, and of the 
annuities created under the provisions of an 
act passed in the 24 G. 2* c. 5, intilutad, " An 
Act for granting to llis Majesty the Sum^ot 
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Tviro million one hundred thousand Pounds^ to 
be raised by Annuities and a Lottery, and 
charged on the Sinking Fund^ redeemable by 
Parliament/’ and managed by the said com- 
pany, upon which no dividends shall have been | 
demanded for the period of ten years or up- 
wards, and the b^ances of sums issued for 
paying the dividends and principal sums in- 
vested in such annuities which shall not have 
been demanded for the same j)eriod to the 
commissioners for the reduction of the national ^ 
debt, and by the said aci provision is made for 
enabling parties entitled thereto to ])rociire a | 
re-tranefer of such stock and payment of the 
dividends due thereon ; and it is necessary to 
make further provisions in relation thereto : 
Be it therefore enacted hy the (iucen’s most | 
excellent Majesty, hy and with the advice and 
consent of the Lords spiritual and temjtoral, 
and Commons, in this i)rcsent parliament, as- 
sembled, and by the authority of the same. 
That no re-lransfer of any capital stock exceed- 
ing the sum of twenty pounds shall be made 
from the account of the said commissioners, 
under the authority of the said first-recited act 
to any persons or person, 'Tior shall payinciit he | 
made under the authority of the said first-riM^ited j 
act, or of this act, of any dividends or dividend j 
exceeding twenty pound.s in the whole, until three | 
calendar months after apjdication shall have | 
been made for the same, nor until such notice j 


high treasurer or the comroissiouiBr^ of her 
Majesty’s treasury for the time being, from 
time to time and at any time, to authoriee and 
empower the said governor, sub-govenw* or 
deputy-governor to inquire into and inyp^tigafie 
the circumstances of any stocks or dividends 
remaining unclaimed for the time being, with 
a view to ascertain the owners thereof, ^and to 
allow to the said governor, sub-governor, or 
deputy-governor, such compensation as to the 
said lord high treasurer or the commissioners 
of her Majesty’s treasury shall seem just, for 
their trouble and ex})enses to be incurred in 
and about such inquiries and investigation, and 
also from time to time to allow to tlie said go- 
vernor, sub-governor, or deputy-governor a 
reasonable compensation for all costs and ex- 
penses to be incurred by him in and about the 
notices and advertisements hereby directed, and 
other the services required or authorised by 
tins act, which compensation may l)e deducted . 
ratcahly from the stocks and dividends to be 
from time to time re transferred or paid, and 
with reference to which such trouble, costs, 
and expenses shall have been incurred and 
such services ])erformed respectively, or the 
same may be paid by the said commissioners 
for the reduction of the national debt out of 
the stocks and dividends to be received by 
them under and by virtue of the said first- 
recited act or this act, and which shall not be 


shall have been given thereof as the said go- 
vernor, sub-governor, or deputy- governor of 
the said company is hereinafter authorized to 
require ; and it shall be lavrful for ilic said 
governor, sub-governor, or doputy-govenior to 
require the person or persons making such ap- 
jdication to give such public notice, by adver- 
tisements in one or more ncwsjiapers circulating 
in London and elsewhere, as the said governor, 
Bub-governor, or deputy-governor shall think 
fit ; and eveiy such notice shall state the name, 


j claimed. 

j 4. Dividends payable to commissioners not 
I liable to taxes, 
i 5. Interpretation chiuse. 


SELECl’lONS FROM COllIlESPOX- 
DENCE. 

insolvents’ future property. 


descri})tion, and addition of the jierson in 
whose name the niiclaimcd stock or dividends 
stood when transferred to the said commis- 
sioners, and the amount thereof, and the name 
of the claimant, and the time at which such 
re-transfer or payment will be made, if nootlier 
claimant shall sooner apjiear and make out his 
claim ; and when and so often as any such 
stock shall be directed to ]>e transferred or 
such dividends to be paid by any order of the 
high (k)urt of Chancery, such notice shall also 
state the purport or cfl*e( t of such order. 

2. AjipUcalion minj be made to Court of 
Chancerp to rescind order for transfer of stock 
or payment of dividends.— ’VXvdi it shall be law- 
ful for any persons or person at any time be- 
fore the actual re-transfer of any such capital 
stock or annuities, or before payment of any 
such dividends to any such claimant as afore- 
said, to apply to the Court of Chancery, by 
motion or petition, to rescind, alter, or vary 
any order made for such transfer or payment. 

3. Lords of Treasury may authorise inquiries 
into the circumstances of unclaimed stock and 
dividendsi,->^aym€nt of esqjenseSi ^c . — ^'Fhat it 
shall and . xnay be Jamul to and for the lord 


j Sir, — The question raised by your corres- 
pondent G. 11. in your number of Dec. 10, has 
'already been decided, in the case of Toomer v. 
I Ginycil, C. P., 'J\ T. 184G, If, Law Journ. N. S. 
j 255. It was there held, that an order for protec- 
i tion made under 7 & 8 Viet. c. 96, protects the in- 
I solvent’s j)erson only, and not his after-acquired 
property ; — and a ])lea of defendant’s protection 
by a final order w'as held bad on general de- 
murrer, 

'J'l\e 7 & 0 Viet, (as supposed by G. II.) does 
not vest the after-acquired property in the as- 
sigrn?es ; for the interpretation clause (s. 73) 
expressly defines the “ property ” to mean “ all 
the present real and personal estate, &c. of the 
petitioner, (&c.) and all the future estate, right, 
&c. of such petitioner in or to any real or per- 
sonal estate, &c. which such petitioner may 
purchase, or which may revert, descend, be 
devised or bequeathed, or come to him before 
he shall have obtained the final order ^ and all 
debts due or to be due to such petitioner he^ 
-Jore he shall have obtained such final order;’^ 

It would seem, indeed, that in the case above 
referred to, Maule, J., considered that it was 
still in the power of the assignees to claim the 
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alVer-acqiilred property, as under 5 & 6 Viet* 
d. 1 re, fi. 0 ; but his Lordship does not api^ear 
to hare adverted to the interpretation clause 
Of eourse the postponement of the making 
of the final order (under 7 & 8 Viet. c. 96, s. 
27,) would extend the period during which all 
their acquired property may be claimed by the 
assignees. 

Perhaps it was considerations of this sort that 
have induced many insolvents to pass through 
the Insolvent Debtors* Court on the old sys- 
tem, under 1 & 2 Viet. c. 110, (as alluded to 
by you at p. 146.) 

Special Pleader. 


JOINT-STOCK COMPANIES. 

With respect to the query of another cor- 
respondent, (Inquirer,) p. 1.59, it is clear that 
in the absence of express jirovisions in the Act 
of Incorporation, the member of a coiiijiany in- 
corporated by statute, (or by charter,) is not 
individually liable to creditors of the company, j 
their only remedy being against the corporate | 
property. (See 3 Stephen's Comm. 175, also | 
173; Lee’s Diet. Pr. tit. “Corporation.”) 
This is the fundamental distinction between cor- 
porations and incorporated joint-stock com- 
panies, or ordinary partnerships. (See 
Wordsworth p. 3 ; 3 Steph, Comm. 181 ; Ed- 
munds y, Brotm, i Lev. 257 ; Broom’s Parties 
to Actions, 2nd ed., p. 172 d.) 

I'here may, however, be ca.ses where equity 
would hold the individual members liable, (see 
2 Vernon, 396; Bac. Abr. tit. “ Corporations" 
(E. 15.) As to administration of the funds 
in equity, see Story's Equity Jur. s. 1252. 

In case of a joint-stock company completely 
registered under 7 & S Viet. c. 110, (which is 
a corporation by virtue of that act, s. 25), and 
not having a separate character or act of incor- 
poration, the shareholders are made individu- 
ally liable. See sections 06, 25. 

By the (Jomj)anies Clauses Consolidation 
Act, 8 & 9 Viet. c. 16, s. 36, the shareholder.s 
in companies incorporated by subsequent sta- 
tute adopting tliis act, will be liable to execu- 
tions on judgments against the company to the 
amount of their shares not paid up. 

Special Pleader. 


ATTORNEY AND CLIENT. — ADMISSION OF 

HAND- WRITING. ' 

To the Editor of the Legal Observer, 

Sir, — 

Your columns appear peculiarly adapted to 
the following statement, on which we humbly 
request your sentiments, or those of your cor- 
respondents. 

A., an advertising agent of a railway com- 
pany, brought an action against B., a profes- 
sional committee man ; B. pleaded the general 
issue ; in order to establish B’s liability it was 
necessvy to prove B’s handwriting to his letter, 
requesting to have his name placed on the list 
BB one of the provisional committee. 


The proper application was made to defend-* 
ant’s agent to admit, which being refused, 
the usual order for costs of proof in any event 
was obtained. 

The plaintifTs attorney thereupon sent the 
original letter to an attorney in Lancashire with 
directions to show the letter to the defendant’s 
attorney, and serv'e him with a subpoena to 
prove it was defendant’s hand-writing if he 
could do so. The defendant’s attorney there- 
upon said he could prove the letter to be in the 
hand- writing of his clfent, the defendant, and 
I accepted the subpoena. The cause being aboub 
to be tried at the sitting after last term in Lon- 
don, the defendant's attorney had notice to 
attend under his subpoena ; he did so, and on 
his arrival he told the plaintiff’s attorney the 
letter was in his client’s hand-writing, but would 
I not consent to a judge’s order to admit. 

A verdict was found for the plaintiff, the de- 
fendant’s attorney on the trial admitting his 
! client’s hand- writing, and the judge made the- 
usual order for the costs of proof. 

Immediately after the trial the defendant’s 
attorney applied to plaintiff’s attorney for his 
expenses, amounting to between 20/. and 30/., 
as the costs of his attendance to prove his own 
client's hand- writing, which he had refused to 
admit. The plaintiff’s attorney paid the de- 
mand and took a receipt, stating the sum paid 
to be for his (the witness’s) attendance as a 
witness to prove the defendant’s hand-writing. 

We mention no names, hoping, that if the 
defendant’s attorney is in error, he is so merely 
from want of due consideration. 

Ought not tlie defendant’s attorney, imme- 
diately after he was shown his client’s letter on. 
b.'^ing served with the subpoena, to hav^e in- 
structed his agent to admit his client’s hand- 
writing ? 

Ought he to hav'e taken from the plaintiflf’s 
attorney the costs of his attending to prove it, 
he at the trial admitting it ? 

Ought he not to return to the plaintiff’s 
attoiniey immediately the sum he received for 
Iii.s attendance as such witness, (although his 
client the defendant is bound by judge’s order 
to pay the costs of such proof f) II is attend- 
ance for such proof being wholly unnecessary 
if he had admitted what he was to he called to 
prove, and which at the trial he did admit 
without proving. lie w^as a witness for no 
other purpose. 

B. B. 


“THE LAW CLERKS’ LITERARY AND 
SClEN'riFIC INSTITUTION.” 

It is proposed that this institution be named 
“ The Law Clerks* Literary and Scientific In- 
stitution.'* That the members pay a quarterly 
subscription, to be agreed upon at a public 
meeting ; for which they will have the use of 
a reading-room and library; free attendance 
at all the lectures and classes for instruction in 
various branches of useful learnings Thoe 

K 5 
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may be a few extras ; say for tuition in French 
and German. 

It is also proposed to make an a])peal to the 
heads of the profession for their support and 
assistance to tlie proposed undertakin-j ; and 
that as soon as may he, ajiublic mcetiof? of th;* 
law c lerks beconvened,at which soiMe-jrontlemci) 
of iiiflu^mce in the profession he invited to pre- 
side; and that at such rneetin;^ a committee be 
appointed to carry out the resolutions adopted 
at the meeting ; and that a treasurer and secre- 
tary be also appointed at such meetirifr ; and 
all other steps be taken which shall he deemed 
necessary to secure success to this under- 
taking. « 

[We think this plan much belter, at all 
events to begin with, tliari others we have seen 
of a more amhitious character. We have made 
a slight alteration in the jiapcr sent to us, wlii^li 
we suggest will he desirable, at least for tli 
pre.sent. Wc shall glailly add our names ti. 
the list of subscribers. — K d.] 

AN.VLYriCAI. DIGKST OF CASKS, 

U K POUT li O J N A L L 'I' 1 1 E CO U ICj S . 


CCourt^ of iSquitn. 

PRINCIPLES OF EQUITY. 

[In our last number, p. 17^^, (uit(\ wc gave 
the Digest of all the Cases decided in the 
Courts of Equity (including those of Cord 
Chancellor Sugden) bearing on tlic Law of 
Property artd Convey an <nn(j, Those decisions 
of course included many of the principleit by 
which the Courts of hkjuity are gnitled. We 
now jirocced to the classification of the olhci 
cases also hearing on the Principles of Equity. 
This sub-division, in pursuing th(? plan of com- 
prehending within each section some com- 
plete department of the Digest, will no doubt 
be accej)table to our subscribers. Here, by 
half-an-hour\s reading each week, they w'ill 
find pofited up under each general head all the 
decisions of all the courts which bear upon 
the several parts of the Law and Practice.] 
ACariEHCENCK. 

Although mere silence during the dealing 
with an estate, against which a claim exists, is 
not suflficient to bar the claimant, yet when a 
erson claiming to he exonerated by an estate, 
ad been referred to by a i)nrcliaser and had not 
mentioned liis claim, and had omitted to make 
it in a suit in which he might have done so, 
and inefFectually attempted to enforce it in an- 
other suit, and had acted as if liable to the de- 
mand from which he sought e.xoneration, he 
was held barred. Boyd v. Belton, 8 Ir. Eq 
Rep. 113. ^ 

Case cited in the judgment : Govett v. Rich- 
mond, 7 Sim* 1. 


ADMINISTRATOR. 

Notice of debt.— In the administration of 
assets in a court of equity a debt for arrears of 
rent has priority over simple contract debts ; 
but an executor or administrator will not be 
personally responsible for payment of simple 
contract debts in priority to a debt for arrears 
of rent of which he has no notice. Clough v, 
French, 2 Coil. 2/7. 

Cose cited in tho jndgm'nit : Thompson v, 
Thompson, 9 Price, 464. 

ADMINISTR.VTION OV ASSETS. 

Jndf/mrnt . — A joint judgment against two 
cannot he proved under a decree to account in 
a suit instituted to administer the veal assets of 
the conusor who died first; the surviving 
conusor not being a ]iarty to the suit as such, 
rhe case does not fall within the 2Sth General 
Rule of March, 1843. Ilalahell v. Sutton, 2 
jJ.^L. 21. 
i Sec E.ce(‘iitor. 

AGENT. 

Wndor and purchaser. — In order to set 
aside a conveyance by a principal to his agent, 
it is not nece.ssa.ry to prove that the projierty 
was sold at an undervalue ; and though an 
agent may purchase from his ])vincipal, he 
enust make a full di.sclo.sure of all the know- 
ledge which he himself possesses with respect 
i to the ])ro]>erty. If there he underhand deal- 
jing, ea’. ///*., a purchase in the name of another 
I ])erson, however good the lu’iec, or fai^* the 
! transaction in other respects, it has no validity 
I in a court of cijuitv. Murphy v. O'Shea, 8 Ir. 

I Eq. Rep. :J2p. 

! ANNriTY. 

I 1. Executor. — A, as princijial and U. as 
; .surety joined in granting an annuity for the 
; life of C\, and A. assigned to trustees a jiolicy 
, of insurance iqjon his own life, upon trust to 
I permit C., after the death of A., out of the 
i money insured, or the interest thereof, to re- 
1 ceive the annuity. And A. and B. executed 
; their joint and several bond conditioned to se- 
! cure the ])unctiial payment of the annuity. 

I 'Phe executors of A. received the amount of the 
j policy and invested it upon government sc- 
1 ciiritics. The executor of B. was compelled to 
I pay C. an arreur of the annuity. Held, that, as 
I against the general as.sets of J., the e.xecutor 
of B. was not entitled to interest on the money 
so paid by him ; hut that he was entitled, as 
against the sum insured and the interest there- 
1 on, to he j)iit in the same si ’nation as if it had 
I been duly applied in payment of the annuity, 

1 and therefore to be re])nid tliereont the money 
advanced by him, with interest. Cauljieldy, 
Maguire, 2 j, &: L. 141. 

C;ise citod in the judgment ; Copis v. Middle- 
ton, Tur. fit IL 224. 

2. Arrears. ’^Abatement. — Gift of an animity 
of 300 L to the testator’s three daughters and 
the survivors or survivor, with a gift over to 
the last surwor of the sum set apart to an- 
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Swer the annuity. After the death of one of i 
the daughters the fund set apart was lost by j 
the misconduct of the trustee, and the annuity ; 
remained unpaid for the rest of the lives of the 
other two ; but after their death a sum of 
money, forminff part of the residue, but of less 
amount than the original fund, becoming avail- 
able, Heldf that such sum was to be apportioned 
rateably between the arrears due to the two 
surviving daughters resjiectively at the time of 
the death of that one of th^mi who died first, 
and the sum originally set apart, and which 
belonged to the last survivor. Innes v. 
Mitchell, 1 Phill. 710. j 

ARREARS OF RENT. 

Devisee. — A leasehold farm subject to a non- 
alienation clause, was assigned to the testator, 
in consideration of paying arrears of rent due, 
and an annuity to the vendor : the landlord re- 
fused to accept the testator as tenant, and he 
was never in possession. He died leaving the 
arrear due, and ))iirported to devise the farm to 
the plaintiff, wlio was in [)o.ssession, it did not 
app'ear how, and transferred his interest. 


therefore never hiis d(?ht; ^l)ut semhlv, if the 
landlord had accepted him, the devisee would 
have been entitled. Moms v. Moms, 8 Ir. K(j. 
Rep. ,325. 

ASSIGNMENT. 

See Legacy, 

BOND. 

See VrioriU/, 

CHATTEL REAL. 

Exoneration of Judgment, — Where a judg- 
ment debtor was jM)ssessed of a chattel and 
seised of a freehold estate, both which de- 
scended to his son, a minor, who made a will 
as to both, which passed the chattel, but the j 
freehold descended to his heir-at law, and the I 
devisee afterwards sold the chattel. Semble, 
that the heir could not claim to have the free- 
hold e.\onerated from the judgment by the 
chattel. 

A written acknowledgment to the creditor 
by the owner of a freehold subject to a judg- 
ment will not deprive the owner or the jiersonal 
estate of the original debtor of the benefit of 
the Statute of Limitations. 

Amendment of the minutes of a decree in a 
matter for which the party should have been 
ready at the hearing will not, in general, be al- 
lowed ; but in this case an amendment, as to 
costs, was allowed under peculiar clrcum- 
fltances. Boydv, Belton, 8 Ir. Eq. Rep. 113. 

COMPOSITION DEED. 

lAen , — ^Where a composition deed between a 
debtor and his creditors provides, that those 
who come in under it shall thereby release 
their debts, a lien creditor cannot realise his 


lien and prove for the difference ; but if he 
elects to take the benefit of the deed, must first 
give up the property on which he claims the 
lien. Buck v. Shippam, 1 Phill. 694. 

CONTRACT. 

Time, essence of. — The purchaser cannot, 
owing merely to the delay of the vendor in 
complying with his requisitions, determine the 
contract without notice, or bring an action for 
his deposit before the termination of his notice, 
where time was not originally of the essence of 
the contract. Whether he can do so after the 
expiration of the notice, where time has not 
been made of the essence of the contract, or, 
being of the essence •of the contract, has been 
waived, depends uj)on the conduct of the 
vendor after notice. Wood v. Machce, 5 Hare, 
158. 

CREDITOR. 

Cestui qne trust, — ^'fhe plaiutifl was attorney 
for T. and H. in two actions brought by them 
against Sir 11. G. and his son. P. owed 3000L 
to another son of Sir II. G. The actions were 
compromised on the terms mentioned in Jthe 


debt ; and that T and II. should accept a se- 
curity for the 1,00')/. on estates in 'Fipperary of 
another ineinl)er of the G, family, who was in- 
debted to and a collateral security by mort- 
gage of C.*s own properly ; and that it was 
I agreed lhatP. should ])ay T. and cos>s of 
the actions, amounting to about 4()0/., and that 
the same sliould be secured by his bills, and 
collaterally l-y the last- mentioned mortgage: 
and recited mortgages of the Tjp})crary pro- 
perty for 1 ,000/. to JC., in trust for T. and H,, 
and of P.\s pro))crty for 1,400/. to II.; and 
that the 1,400/. secured by the latter was in- 
tended as a further security for the sum se- 
cured by the mortgage to X., and for the costs 
of T. and 11. , and of getting X.\s mortgage to 
X., and for the costs of T. and H., cand of get- 
ting X.\s mortgage executed ; and it was de- 
clared that II should be ])os8essed of the 
1,400/., on trust— first to better secure the 
1 ,000/. to X . ; 2ndly, to secure to the plaintiff, 
described as ‘'J^. S., gentleman, attorney for 
the plaintiff in said actions,” the costs of them, 
100/. to be paid in thee months, and the rest 
after taxation ; and 3rdly, the expenses of exe- 
cuting X.*s mortgage. The plaintiff was not a 
party, and did not execute the deed. P. gave 
a promissory note to T. and H. for 100/., which 
they indorsed to the plaintiff*, and P, paid. The 
rest of the costs not being paid, the plaintiff 
filed the bill to recover them by enforcing the 
trusts of the deed. Held, that he was not a 
cestui que trust, and could not sustain such a 
bill. The cases to which the doctrines of 
Garrard v. Lauderdale, 2 R. & M. 451 ; S. C. 
3 Sim. I ; and Ellison v. Ellison, 6 Ves. 
are respectively applicable, defined and dis- 
cussed. 
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An order to take tke bill oro ooi^fs«o against 
one defendant only establianes tbc facts stated 
against him and those claiming under him, but 
any point of law arising on the facta is still 
open, Simmonds V. Pallas, 8 Ir. Eq. Rep, 335. 

And see Trust. 

DRVISEE. 

See Arrears of rent. 

ELECTION. 

The effect of election against a will is to give 
the property which was -devised to the party 
electing to the devisees ap])ointed by the 
election, and it never goes as if undisposed of 
by his will. Hamilton v, Jackson, 8 Ir. Eq. 
Hep. 195. 

See Tregonwcll v, Sydenham, 3 Dow. 194. 

EXECUTOR, 

1. Neglect of inreshneni. — Mere neglect of 
duty in an executor, as, for instance, the omis- 
sion to invest balances pursuant to a direction 
in the will, if unaecornpanied by fraud, is not 
such misconduct as to disentitle him to the 
general cOvSts of a suit for the administration of j 
the estate, although it may subject him to the , 
costs of so much of the .suit as was occasioned 
by such neglect. Heighington v. Grant, 1 
Phill. GOO. 

Cnsos riicnl in lb« judgment : Flanagan v. Nolan , . 
t M(»iloy, 84 ; Travers v. Townscfiid, ib. 49.5 ; I 
Rapliaui V. Boehm, 11 Vos. 92 ; 15 Yes. 590; 
Tobbs V. Carpenter, 1 Madcl. SJ90. j 

2. Administration suit. — In April, 1843, a I 

creditor obtained a judgment by default against | 
an executrix. A decree in a creditor’s suit was I 
obtained in April, 1844, and on the 2,5tli of: 
May following, the judgment was set aside on ; 
the terms of the executrix ])leuding jdene ad- - 
ministracit. On the 3rd of June, on the eve of' 
trial, tlie executrix moved for an injunction, 
which the court granted, to stay execution 
only, and afterwards refused to ])ennit the cre- 
ditor to proceed against the executrix for the ! 
purpose of charging her personally, Kirbxj v. | 
Barton, S Reav, 4.5. i 

3. Interest. — Mixed halance at hankers. — An | 
executor held chargeable with interest upon ! 
certain sums which he retained and mixed with j 
his own monies at his banker’s, the same being s 
retained out of the income of the testator’s re- ? 
fiiduary estate, in order to satisfy a debt which j 
there was probable ground to believe was due ! 
to the testator s estate from a person entitled 
to a share of such income, hut which turned 
out not to be due to the extent supposed. 
Melland v. Gray, 2 Coll. 295. 

4. Payment into court. — Retainer. — The 
court will not order an executor to pay into 
court money, which he states, by his answer, 
to have retained in satisfaction of a debt due to 
him from the testator. Middleton v. Pooh 2 
Coll. 246. 

See Annuity. 

FORGED TRANSFER OF STOCK. 

A sum of stock was standing in the name of 


a testatrix, which her executors oyerlwk^ 
and the dividends remaining unclaimed^ tte 
stock was transferred to the national debt 
commissioners. Afterwards, one Sanders pro* 
cured a probate in the name of T. Hunt, m a 
forged will of the testatrix, and obtained a 
transfer. Held, that the probate did not 
authorise a payment to Sanders, and.tliat a 
party giving faith to the probate was bound to 
see that the person claiming under it was a 
real T. Hunt. 

Under the above circumstances, a transfer 
from the aggregate fund in the name of the 
commissioners was ordered to be made to the 
real executor. Costs out of the fund. Jolliffe, 
e.rparte, 8 Beav. 168. 

(’ast-s citetl in the jinlgmcnt ; Alb'n v. Dundas, 

3 Tt*nn Hep. 125; Digby v. Wray, 3 Bac. 

Abr. 5 1 . 

INTEREST. 

I A party recovi re 1 ])ayment at law, but on 
I equitable" grounds, repayment was decreed: 
j Held, that the plaintiff was also entitled to in- 
I terest on the amount recovered from the time 
of its i)aymcnt. Young v. Guy, 8 Beav. 147. 

JOINT-STOCK COMPANY. 

1 . Sale of shares by director to the company. 
— One of the members of the committee of 
management of a joint-stock com|)any sold bis 
shares to the comlnittee, on behalf of the com- 
pany, at a price not exceeding the market price 
of the shares at that time. The shai es were 
transferred to the trustees in trust for the com- 
pany, and the vendor thenceforward ceased to 
interfere in their affairs. ’I’liree years after, it 
was kno\Mi to the shareholders generally that 
the shares had been sold to llic company, the 
company having during that time continued 
the business, and having obtaijjcd new parlia- 
liamentary powers, the plaintitl’, on ])elialf of 
himself and all the shareholders in the com- 
pany, filed his bill against the vendor to set 
aside the sale and transfer of the shares as 
fraudulent, and to obtain coiitrilmtion from 
the vendor toward the debts of the company. 
The court refused to disturb the sale, and dis- 
missed the bill, with costs. Watford v. Adie, 
5 Hare, 112. 

2. Lif'bifitics. — Declaration of various lia- 
bilities incurred by directors of a joint-stock 
comj)any in respect of the acts oi* their co- 
director. Benson v. Heathorn, 2 Coll. 309. 

3. Provisional committee. — Charge on depo^ 
sits. — Trustee and Cestui qvv trust. — Solicitor 
and client. — The solicitor who had projected, 
and at his own expense brought forward, a 
scheme for making a railway, entered into an 
agreement with the persons who became the 
provisional committee for prosecuting the un- 
dertaking, that the costs and expenses should 
be paid by such solicitor and projector, and 
that the members of such ])rovi8ional com- 
mittee should not be personally liable to him 
for such costs and disbursements, hut that the 
same should be paid out of tlie fund to arise 
from the deposits to he paid on the shares ; 
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JOINT-STOCK BANK. 



Held, that this agreement was not illegal as before the contract upon which judgment had 
between the provisional committee and the been obtained was entered into, had, by in- 
shareholders, regarded as tinistee and cestui formal transfers, assigned his shares to ai ti^s- 
f]rue trust, inasmuch as the trustee was entitled tee for the company. This transaction is 
to be indemnified by his cestui que trust, in fraudulent, in the view of a court of equity; 
respect of the costs and evpenses properly in- and the creditor was restrained proceeding at 
curred. Parsons v. Spooiier, .5 Hare, 102. law against the plaintiiT. 

See notes on this case, p. 123, ante. I'he 6 G. 4, c. 42, does not prevent or inter- 

fere with the bond fide retirement from the co- 
I partnership of any member ; and the company 
‘ ' out a partner notwithstanding the act. 

L transfer of sjiares is made by a mem- 
_ i „.ie company, the latter may, as between 

wards paid off the debt, and applied for a re- tijg parties to the transfer, dispense with the 
transfer of the shares, but the directors of the machinery which the legislature has rendered 
bank did not permit the transfer to be made, necessary to transfers in general; and the com- 
In the meantime, a creditor recovered judg- panv cannot afterwards, as between themselves 
ment against their public officer, and threatened the partner with whom they contracted, 
execution against the mortgagee, as one of the impeach the transaction : Semble, f That a 
shareholders : Held, that where the mortgage person who, de facto, is a partner, and who 
was made simply as an absolute transfer, sub- ajipears to be so on the books of the co-part- 
ject to nidcniption, and nothing had passed nership, and whose name is registered as such, 
binding the mortgagor to take a rc-transfer of cannot discharge himself of his liability to- 
the shares, the mortgagor was not liable creditors by showing that the transfer to him 
to indemnify the mortgagee against debts m- informally executed. 

curred after the transftu* made on the mortgage, 2 . 1'hat the registry of the name of the 
and before the mortgage debt was paid off. plaintiff after the hank had stopped payment, 
lhat the mortgagor, having elected to take a as a partner concerned in the co-partnership^ 
re-transfer of the shares, the mortgagee became as the same appears on the liooks of the com- 
a trustee of the shares of the mortgagor, and pany,” was ' not authorised by the act, even at 
the mortgagor was bound to indemnify him ; where he had ceased to appear on the 
against the whole expenses or liabilities which i^^oks for seven years, and his name had been 
he had properly incurred by holding and main- withdrawn from the register, and no new con- 
taming the shares. That the mortgagor, in- tract had been entered into with him, but en- 
demnifying the mortgagee in respect of the I tries merely had been made that the transfers 
costs, was entitled to take proceedings in the ky were invalid. Taylor v. Hughes, 2 
name of the mortgagee, to couijiel a re-transfer J. & 21. 

of the shares, and to resist the proceedings 
against the shareholders under the judgment : 

Semble, the mortgagee has not, in such a case, j 
any right at law against the mortgagor : 


Case ciiecl in the jiidgaioiit : Const v. Harris, 
I T. ik. n. old; Clifltyuhum Iluilway case, 2 
Kail. ca. 728. 


Quaere, whether the directors of the comjiany, 
preventing the shares from being Iransferred, 
are necessary parties to the suit, in order to 
give the jilaintiff complete reli f. Phene v. 
Gil Ian, 5 Hare, 1. 

Case cited in the jmlgment : Mumble v, L'lng- 
ston, a Kail . ca, .^33, 

2. A joint. stock hanking company stopped 
}>ayinent. Certain of the shareholders, who 
afterwards obtained tlie management of the 
affairs of the company, contributed, in jiropor 


JUDGMENT. 

See Adminhi ration of Assets; Chattel inte- 
rest. 

JURISDICTION. 

Trust fund . — A sum of money was lodged 
in a bank in the names of trustees, in trust to 

the same during the minorities of A. 

and B., in such manner as the trustees should 
think iit for their benefit, and to pay the prin- 
cipal in equal shares on their respectively at- 
taining 21. A, and B. attained 21, and one of 


tion to the number ot shares held by them, to ^ trustees being out of the jurisdiction, and 
a common fund, which was to he applied for j declined to act, a petition was presented 

the protection of the contributors, in jiayment other trustee might transfer the fund 

of the debts of the hank ; and they ciilled on wnd B. There was no evidence of tho 

all the shareholders to contribute to this fund, trust, save the statement in the petition and veri- 
Some did not, and, for the jmrpose of carrying f^ng affidavit : Hcdd, that the court had no 
out the object of the contributors, an arrange- jurisdiction to order the transfer of the fund, 
ment was entered into between them and a 'Dunbar, in re, 8 Ir. Eq. Rep. 71, 
creditor of the company, that the creditor 
should obtain judgment against the company, 
to be used against such of the shareholders as 
the contributors should select. Accordingly, 
a creditor obtained a judgment by confession 
against the public officer, and, at the instance 


LEASE. 


See Principal and Agent. 

LEGACY. 

Assignment.--^ A party entitled to, or taking 


of the contributors, issued a $ 2 i. fa. against by assignment a legacy, or share of a residuary 
the plaintiff, who had been a shareholder, but, estate, may institute a suit for the administra- 
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tion af such estate at any time before the com- not demurrable on the ground of the inconsis- 
plete administration of the assets^ or before tency of the alternative relief, 
such legacy or residuary share is withdrawn There arc, necessarily, things to be done 
from its position as assets unadrainiatered, and preparatory to the commencement of a partner- 
constituted a trust fund applicable to the spe- shij), and matters necessary to be done after 
cific trusts of the will ; but, semhh^ where the its termination for the purpose of winding it 


right is nnnecessarily exercised, the court may 
make the decree witliout costs. Cafe v. Bent, 
5 flare, 24. 

Casie-) cited in the judgment : IIow'c v. Lord Dart- 
mouth, 7 Ves. i;J7. 

LiKrir. 

Ship, — Underwriter. — A.*s ship damaged 
B.’s. B., after he liad received a sum of 

money under a policy which he had effected 
on his ship, brought an action against A., and 
recovereiL damages for the injury done to kis 
ship : iMd, that the underwriter had a lien, 
on the anioiuit recovered, for the sum paid on 
the policy. tV/dte v. Dohinaon, 14 Sim. 273. 

See Randal v. Cochran, 1 Ves. 98 ; Blaupot 
V. Da Costa A Eden. 130. 

And see Composition Deed. 

LUNATIC. 

1. Semhle, — A man labouring under a delu- 
sion, which may at any moment be lirought 
iorlh, it the subject of it be alluded to, though 
in other respeerts he is perfectly rational, is in 
law insane, and a jury would not be justified in j 
finding that he enjoyed a lucid interval, 


up. These are rot to be excluded in the con- 
ideration of the partnership dealings and trans- 
actions. Cruikshank V, M" Vicar, 8 Beav. 106. 

2. Agreement for a partnership decreed to 
be specifically performed by the execution of a 
proper partnership deed. 

Partners may make constant variations in the 
terms of their partnership agreement, which 
may be evidenced not only by writing but' by 
their conduct. 

Injunction granted to restrain a partner 
during the partnership term, from carrying on 
business with other jiersons in the name of the 
old firm, and from publishing notices of disso- 
lution. To a hill for specific performance of a 
partnership, one defendant objected to the mis- 
comluct of another jiarlner, who was a co- 
defendant : Held, that this defence could only 
be made available upon cross bill. England 
V. Curling, 8 Beav. 1 29. 

3. Decree for a dissolution of partnership, 
on the ground of insanity, as from the date of 
the decree. Sander v. Sander, 2 Coll. 276. 

See Besch v. Frollck, Bhil. 172, 

4. After a dissolution of partnershi)) by 


thouKh at the time li'e k not under the influ’ 'f'^wise, the surviving or continuing 

partners of the firm are (in a suit against them 



stored to as vigorous and active a state ' ‘>*l*‘^* of ‘le-^eased partners 

intellect as he might have enjoyed previously > “^counts are unsettled ; and 
to the visitation of the lunacy. Creanh ‘he retired partners, or the executors of a dc- 
Blood, 8 Ir. Hq. Ren. 4.(4. ^ IT^?} “'■o a s»'t ftntitM to 

. the like iirotection. ffai/ v. Bassett, .'3 Hare, 

Cases cited in the judgment : Attorney-General | 

llolylaiid, ex j ^ surviving 

’ . / ■ ! jiartuers, who was executor of the deceased 

2. bermng bill . — Whether a party of uii- ! partner, and which the surviving partners were 
sound mind can he proceeded against by in that character hound to do, cannot primd 
_^Py h\\\~-'qiitt:re. Pemberton v, . facie be considered to have been done in the 


service of 


Langmore, 8 Beav. 166. 


I character of executor. Way v. Bassett, 5 Hare, 


MORTGAGE, 

See Joint-stock Bank, 

PARTNEIISHIP. 

1. A., B. and C. agreed to enter into a joint : 
speculation in tea. One consignment only 
was made by A, to B., which was paid for by 
C. Disagreements arose respecting it, B. and 
C. insisting that it was a spurious article, 
-atttd repudiating the consignment : Held, that 
the partnership relations were not put an end 
to by the repudiation : that the rights, obliga- 
tions, and liabilities could not he settled by 
any simple litigation at law between any two, 
and that the matter formed the proper subject 
of a suit in equity. 

A bill, under the above circumstances, in- 
sistnig on the repudiation, and in the edterna^ 
twe asking to have the accounts taken, and 
the rights &c. of the parties determined. He/d 


6. A creditor of a partnership, against whose 
debt the estate of a deceased partner is in a 
suit directly instituted against that estate enti- 
tled to the protection of the Statute of I/imita- 
tions, cannot (on a hill against the surviving 
partners and the representatives of the estate of 
the deceased jiartner, alleging that the surviv- 
ing partners are indebted to the deceased 
partner,) to recover his debt against the sepa- 
rate estate of such deceased jiartner, on the 
ground of the equity of the partners amongst 
themselves to enforce an adjustment of the 
partnership transactions ; for the creditor can, 
at the utmost, only stand in the place of the 
surviving partners as against the estate of tbe 
deceased partner, and in such a case the sur^ 
viving partners have no claim on the estate of 
the deceasedr Way v. Bassett, 5 Hare, 55. 

Cases cited in the judgment : Wilkiosoo r. Hen- 
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ttur 


<lorsrn, 1 Myl. & K. 5B2 ; Braithwaite v. 
Britain, 1 Keen, 206 ; Winter v. Inno.5, 4 Myl. 
& Cr. 101. 

PARTITION. 

Arhitrff Hon,— Two persons, equally entitled 
to certain nnendosed slobs, n^rreed to allot 
certain parts thereof to each of them, in seve- 
ralty, and to refer it to arbitrators to award 
what portions of the unallotted slobs should be 
allotted to each of them for owelty of partition. 
Held, that the insufficiency of the unallotted 
slobs to compensate one of the })arties for de- 
ficiency of his part of the allotted lands arising 
from a matter which occurred subsequently to 
the arrjmp[einent between them, Init which wah 
in their couternplation at the lime, did not frix*e 
him an equity to have compensation out of the 
lands allotterl to the other party. Dimsdale v. 
Robert soil, 2 J. & L .'38. 

PKINCIPAL AND AGENT. 

Lensc.—An agent with authority to receive 
rents wrote to his principal immediately before 
the exj)iration of a lease, stating? the acrealdc 
rent which he thought woidd be abtained for 
the estate and de.'iriug the. principal to send 
him a power of attorney to let it. The ])rincipal, 
in his answer, did not object to the agent’s 
letting, and slated that he w'ould send the 
]K)wer of attorney to follow this ” as soon as 
he could get it. 'i’hero were aubsec|uent acts 
of recognition, though they were afterwards 
retracted. Held, a sufficient authority to the 
agiint to let the estate, Dyas v. Cruise, 8 Ir. 
Eq. Rep. 407. 

PIlIOllITV. 

Bond debt. — A debtor conveyed real and per- 
sonal estate to a trustee for sale, walh a detda- 
ration that the proceeds of the sale should he 
applied by the trustee in satisfaction and dis- 
cliargc of the several debts and sums of money 
mentioned in the schedule to the conveyance, 
‘'and now remaining justly due and owing” 
by the debtor to the ])ers()n3 named in the 
schedule, “according to the priority, nature, 
and specialty of such debts resjiectivcly/’ Held, 
upon the construction of the whole instrument, 
that a bond-debt mentioned in the schedule, 
with interest, (the principal and interest not 
exceeding the penalty of the bond,) was pay- 
able in priority to a simple contract debt men- 
tioned in the schedule. Passhiyham v. Selby, 


to the contrary. The plaintiff not then appear- 
ing, the order was made. Mann v. Stennett, 
8 Beav. 189. 

2. A receiver had been accustomed to bring 
in his accounts very irregularly in point of 
time, and thereby the actual balances in his 
hands never clearly ajipeared. He was specially 
ordered to bring in his accoiints.before a given 
day in every year, accompanied with an affida- 
vit showing the actual balance in band : in- 
quiries were also directed as to his former 
balances, and he was ordered to pav the costs 
of the application. Bertie v. Lord Abmydon, 
8 Bear. 53. 

3. In sei. fa. on « receivers recognizance, 
I the rejilication assigned as breaches, that the 
1 Master's certificate found a certain balance in 

his hands, and that by two order# of Dec. 
1S43, that balance was directed to 
and invested in two several parts, which bad 
not been done. The rejoinder stated that the 
Master’s cenificivte directed part of the balance 
to he apjdied pursuant to ar order of 1841, 
which was other arid different from those men- 
tioned in the rcplicatinu, and the rest to be in- 
vested, and that tbe Master had power to make, 
and the receiver was hound to obey that certi- 
ficate The fads were, that the directions in 
I the certificate ami order of IS41 had not been 
obeyed, and side-bar rules were entered to en- 
force them, in whifh only the time allowed was 
different, and winch were the orders mentioned 
in the replication. The rejoinder was taken oft 
the file as frivolous aud filed for delay. Reg* 
V. Beatty, 8 Jr. Eq. Rep. 132. 

, KENT. 

Agreement to redne.e. — .\n agreement for the 
reduction of rent presumed from the receipt <u 
the reduced rent, which was consistent with 
the recital in a scilleinent, though during the 
greater part ot the jieriod a tenant for liie re- 
ceived the rent, and the reduction held to ex- 
tend tr) the entire interest, which was an estate 
for lives and a term of years in remainder, and 
not to be confided to the estate for lives. 
Hnraght V. Ha,uyhton, 8 Ir. Etp Rep. 274. 

snip. 

See Lien. 

I SOLICITOR. 

See Joint Stock Company. 

TENANT FOR LIFE. 


2 Coll. 405 Parlies entitled in remainder. — Income of 

RECEIVER. residue. — Devise and bequest of residuary re^ 

1. Surety. — Proceedings were commenced on and personal estate to trustees, upon trust, wit 
the common law side of the Court of (Miancery all convenient speed to sell the real estate, an 
against the surety of a receiver, to compel the such part of the personal estate as was in i s 
payment of the balance ordered to be paid to the nature saleable, but the mode and time, or sa e 
plaintift*. The surety paid the amount to the and of settling and adjusting accounts an o 
solicitor prosecuting the proceedings, and then requiring payment of what should be due lo 
applied to have his recognizance vacated. The the testator to be left entirely to the discij 
petition was served on the plaintiff, who did of the trustees ; and until such sale 
not appear. The court refused to make the final adjustment of his co-partnership a j 

order, hut directed the plaintiff to be served the rents and income of 

with a notice that the order would be made on estate remaining unsold, am . , ^ u* 

a given day, unless the plaintiff showed cause any debt or debts owing to the » 
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paid to the same persons and in the same 
manner directed with respect to the income of 
the estate when invested. The testator gave 
the produce of his real and personal estate to 
his two daughters for their lives, with re- 
mainder over ; and he recommended each of 
his two daughters to pay 25/. a year out of her 
moiety of his estate for the education and 
maintenance of his nephew until the nephew 
attained 21 years. 

Held, that, (there being no improper delay 
in the conversion of the estate,) the daughters 
of the testator, as tenants for life, were entitled 
to the income actually produced by the re- 
siduary estate during the, interval before the 
sale or realization of the whole of such estate, 
and the investment thereof according to the 
directions in the will ; but that they were not 
entitled, during that interval, to any interest 
upon such parts of the residuary property, or 
on the value of such parts thereof as were un- 
productive. That the two sums of 25/. were 
only to be allowed by the daughters to the 
nephew yearly out of tlieir income during 
their lives, and that such sums did not con- 
stitute a charge upon the life interests of the 
daughters for the whole period of the minority 
of the nephew. Mackia v. Mackie, 5 ilare, 70. 

TRUSTEE. 

1. Out of jurisdiction. — Stock was vested in 
the names of two persons, u]K)n trust, as was 
alleged, for the petitioners. The only evidence 
of the trust was the statements in the petition 
and verifying affidavits, and a letter written by 
the donor for the pur[)()ses of the application. 
One of the alleged trustees being resident in 
some place unknown, out of the jurisdiction, a 
petition was ])resentecl, ])raying that the stock 
might he transferred to the petitioners ; hut 
the court refused to make the order in his ab- 
sence, though it was stated that he declined to 
act, and the other trustee submitted to act as 
the court shall direct. Dunbar, in re, 2 
J. & L. 120. 

2. Creditor's deed. — A. having purchased, 
but not paid for, a parcel of hops, which re- 
mained in tlie possession of J?., the seller, sub- 
ject to his lien for the i)urchase money., as- 
signed his eftects to trustees for the benefit of 
his creditors who should signify their assent to 
the deed and send in an account of their de- 
mands within three months from the date. A. 
informed JB. that lie had assigned his effects 
for the benefit of liis creditors ; and thereupon, 
B, wrote to the trustees for an authority to sell 
the hops ; and, after some correspondence had 
passed between them, in the course of which 
J5., as he said, signified his assent to the deed, 
the trustees gave the authority, and B. sold the 
hops, but for much less than was due to him, 
and then'claimed to he paid a dividend, under 
the deed, on the balance remaining due to him. 
HM, that his claim was not sustainable. Bush 
V. Shipmans U ^im. 239. 

Cases cited in the judgment : Cullingworth v. 

Loyd, 8 lisair^ 565$ Xisiosster v. Rose, 4 Last, 

372* 


3. Retaining debt.-^A trusty of real estate# 
sold for jiayinent of the testator’s debts is en- 
titled to retain a debt due to him from the tes- 
tator out of the proceeds ; and his right is not 
prejudiced by the proceeds having been paid 
into court. Hall v. McDonald, 14 Sim. 1. 

4. Banker* s accounts, — Bankers, under the 
circumstances of the case, decreed to refund 
monies which had been drawn by a trustee 
from a trust-account standing in their 'books, 
and placed to the credit of the trustee’s private 
account at the hank, upon the balance of which 
latter account the bankers were creditors. 
Pannellv, Hurley, 2 Coll. 241. 

5. Loan, — A, having lent B. 1,000/., without 
taking any security for it, states to C. and his 
family that the money had been held by him 
(A.) in trust for C. Afterwards, B, becoming 
embarrassed in his circumstances, and unlikely 
to repay the money. A., at the urgent solicita- 
tion of C., gives the latter his promissory note 
for the amount. Subsequently /i. dies insol- 
vent, and without having rejiaid the money. 
Then A. dies. In a suit for the administration 
of A.*s assets, (there being no evidence to re- 
but the trust :) lle/d, that C. may prove the 
note against A.*s estate as a valuable security. 
Burkitt V. Ransom, 2 Coll, 305. 

6. Two trustees were authorised to invest 
trust money in their names “on good secu- 
rity;” one trustee improperly invested 1,500/. 
on mortgage of leaseholds, in his own name ; 
the other had declined to act any longer. The 
security realisetl 2 1 5/, only. The trustee \ya8, 
on motion, ordered to j>ay the difference into 
court. Bourne v. Mole, 8 Beav. 177 

7. Gift u'hen complete, — A partner in a bank 
opened an account in one of the hooks of the 
firm, which was headed as follows : — “ Dr. 
Mrs. L. S. (tile name of his wife) for the edu- 
cation of Bryan, Lavinia, lierman, and Ilobert 
S. (the names of his infant children) Cr.” And 
he caused an accountable receipt to he signed 
by his co-])artner on behalf of the firm, pur- 
porting to be for 800/. received from his wife 
for the education of his children, and that sum 
to he placed to the credit of the account so 
•pened, and his piivate account with the bank 
was debited with it : Held, that the transaction 
was a complete and irrevocable declaration, in 
trust in favour of the children. Stapleton v. 
Stapleton, 14 Sim. ISG. 

Casecilcd in the judgment: Wheatley v. I’arr, 
1 Keen, 5.)!. 

8. Specific performance, — Costs. — Upon a 
hill for specific performance, the court thought 
that it would press too severely on the defen- 
dants, who were mere trustees, to make a decree. 
The court held, that in dismissing the bill, it 
had no authority to give the plaintiff his 
costs. 

If, through the exertions of a plain ti ft’ the 
court is enabled to distribute a fund or make a 
declaration of rights necessary for an adminis- 
tration, then, although the plaintiff may foil in 
his claim, the court will not permit the other 
parties to carry off the fruit of his ‘ ex^ons. 
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without (lefTaying hw costs out of the fund. 
Wedffwood V. Adams, 8 Beav. 103. 

Idmitaiim to separate use. — Breach oj 
trust . — Where the trustee of a fund settled on 
a husband until insolvency, and then to the 
separate use of his wife, at the urgent solicitor 
tions of the wife committed a breach of trust 
by lending part to the husband, and he be- 
came insolvent, whereupon the wife claimed 
the whole fund ; Held, that the tmstee was 
responsible to her, as during the husband’s 
estate slie could not bind the remainder to her 
separate use. It is no answer to such a claim 
that the husband’s insolvency was concerted, 
if that was done merely to evade his debts ; 
but, semble, it would be a defence if the insol- 
vency was concerted for the purpose of calling 
the wife’s estate into existence. Mura v. Man- 
ning, 8 Ir. Eq. Rep. 218. 

10. Safis^ucf'uni . — A sum of 1,000/. was 
vested by a settlement in a fatlier, in trust for 
the use of his daughter until she attained the 
age of 25, or the day of her marriage, with 
consent ; and aft*er\vanls in trust to permit her 
to receive the interest for life ; and after her 
dcatli, in trust for her issue as she should ap- 
point. Oil the dciiightcr’s marriage, the father, 
without noticing the former settlement, settled 
by deed several sums, amounting in all to 
1,033/., in trust for the daughter for life to her 
separate use ; and after her dealli, in trust fur 
the children of the nuirriage as the husband 
should apjioint, and in default of issue, in trust 
for the husband : Held, that the sum secured 
by the latter was a satisfaction of the delit due 
under the former settlement. 

In general, a father will be presumed to have 
paid the debt he owes to a daughter, when in 
his lifetime lie gives her on her marriage a 

eater sum than he owes lior; and it is nut 
necessary that there he an e\'})ress stipulation 
to that eltect, or that the' husband should know 
of the debt. Drew v. Bidfjood, 2 8iin. & 8tu. 
424, disaiqirovetl of. Hnijes v. Oarvey, 8 Ir. 
Eq. Keji. QO. 

Caso.s cited in the judgment ; Wood v. Briant, 

2 Atlf. 521 ; S«i d v, Briidi'ord, 1 \"ea, 501; 

Oliiive V, rarrant, 13 \'i!S. 3. 

11. Power to appoint vow ir u.sfees . — 
Funds appropriated to specific trusts . — Uvad- 
minisiered assets, — 'J’lie testator apjiointcd j 
A,, B., and C., executors and trustees of 
his will, providing, that if either of them, 
or any succeeding trustee or trustees should 
die, or refuse, or neglect, or become in- 
capable to act in the trust, it should be 
lawful to and for the survivor of them, the 
said A., B,, and C., and such new trustee 
trustees to be nominated in their or either of 
their stead, to appoint a new trustee or new 
tnistees instead of the said A., B., and C,, o 
either of them, or any future trustee or trustees 
so dying, or desiring to be discliarged, or re- 
fusing, or neglecting, or becoming incapable 
to act as aforesaid. A* haying disclaimed the 
tmst, and having died, C. alone (though not 
the surTlvor 9 f A,, and C^) appointed new 


trustees under the power : Held, that the new 
trustees were well appointed. Cttfe v. Bent, 5 
Hare, 24. 

See«7oin/ Stock Company: Jurisdiction, 

UNDERWRITER. 

See Lien, 

VENDOR AND PURCHASER. 

See Agent, 

RECENT DECISIOl^S IN THE SUPE- 
lilOR COURTS. 


REPORTED BY BARRISTISUR OF THE SEVERAL 
COURTS. 

Horlf Cb/iiirrUtir. 

De Beauvoir v. De Beauvoir, Dec. 5th, 184G, 

VACATING INROLMENT OF DECREE. 

Inrolment of a decree will not he vacated upon 
the grounds of having been signed and en» 
tered with undue haste. 

In this case the Vice-Chancellor of England 
had allowed a general demurrer for want of 
j equity to the plaintiff’s bill, 'i'lie decree was 
; enrolled by the defendants as soon as it was 
I drawn up, and no coinniunication made to the 
other side. 

j Mr. Bagshawc now applied on behalf of the 
plaintiff for an order to vacate the inrolment 
, upon the gr()nnd.s that it had been made with 
; undue haste, and that the plain tifl‘ was thereby 
■' prevented from appealing to his lordship ; but 
j 'J’hc Lord Chancellor would not entertain the 
I motion for an instant and refused the applica- 
! lion, with costs. 

Christian v. Foster and Bininett v. Foster, 
Michaelmas Term and Dec, 5th, 1846. 

COSTS OUT OF REAL AND PERSONAL ESTATE. 

Under intricate circumstances arising from 
events not contemplated by the testator, the 
costs of an adniinistration suit were ordered 
to be paid rateuhlg out of the realty and 
personalty according to their value. 

The facts of this case are reported in 7 Beav. 
540. 

The present application was a petition of re- 
hearing for the purpose of setting aside so much 
of the Master of the Rollfi' order in the above 
suit as declared that the costs, charges, and ex- 
penses therein directed to be taxed ought, when 
so taxed, to be borne and paid out of the real 
and personal estate of the testator rateably and 
in proportion to their relative values. And the 
petition prayed that an order might be made as 
to the principle on which the costs should be 
taxed. 

Mr. Bolt and Mr. Borrett for the petitioner, 
the heir-at-law, submitted, that in the events 
which had happened there could be no doubt 
of bis title, and consequently, there was no ne- 
cessity to file a bill to ascertain his interest* 
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With respect to the personally the case was 
different and involved in much intricacy: 
There were 10 or 12 next of kin and 57 
legatees. The costs amounted to 953/.; and 
the same solicitor appeared for both parties. 
The heirs-at-law claimed part of the personalty, 
and were willing that the realty sliould hear 
such parts of the costs as had been incurred 
by them in their double capacity and claim on 
the realty and personalty, but they contended 
that it would be a hardship upon them to be 
ordered to pay any other part of the costs. 
Jenour v.Jenour, 10 Ves. 562 ; Ripley y. Moysey, 
1 Keen, 578 ; Eyre v. Marsden, 2 Keen, 578, 
(as reversed by the present Chancellor in re- 
spect of the costs, 4 Myl. & Or. 240, and the 
cases there cited in his lordship’s judgment) ; 
Leacroft V, Maynard, 1 Ves. jun. 280; Cole 
V. Wade, 16 Ves. 27, and S. C, Waller v. 
Maunde, 19 Ves. 424; Akroyd v. Smithson, 1 
Bro. C. C. 502. 

Mr. J. Parker, Mr. Elmsley, and Mr. Bird 
in support of the decree maintained that the 
heir-at-law was benefitted by it, inasmuch as it 
declared that the real estate belonged to him, 
and the personalty to the next of kin, and con- 
sequently that so much ot the fund aa was de- ' 
rived from the sale of the realty should go to 
the former, and the jjrodiice of the personalty 
to the latter. The principle upon which costs 
are apjjortioned is established by numerous 
cases, and was applicable to the present, as the 
inquiries were necessary for all parties. AU 
tomey •General v. Southgate, 12 Sim. 77, (as 
reversed by Lord Lyndhursl); Walter v. 
Maunde, (suprh) ; and West v. Goole, 4 You. & 
Coll. (Exch.) 460, which follows the principle • 
laid down in Eyre v. Marsden, {supra.) 

Mr. Bolt replied. 

Tlie Lord Chancellor, after briefly stating th» 
facts of the; case and the effect of the Master of 
the Rolls ^judgment, observed that the appeal 
had been properly framed in not asking for the I 
whole of the costs out of the personalty, as it j 
would have been hopeless to contend that the i 
heir-at-law was not to pay any. No principle | 
has been more clearly laid down in this court 
than that of payment of costs out of personal 
estate in exoneration of the real estate, and his 
lordship would not lightly depart from it. But 
this principle had been explained and modified 
in various cases, amongst which might be cited 
the following ; Howse v. Chapman, 4 Ves. 542 ; 
Akroyd v. Smithson, (supra) j Att.-Gm. v. Earl 
of Winchelsea, 3 Bro. 373, also reported as Ait,- 
Gen. V. Hurst, in 2 Cox, 364 ; Eyre v. Marsden, 4 
Myl. & Cr. 248 ; and in Walter y. Maunde, 19 
Ves. 424, which comes nearest to the present 
case. The decision of the Master of the Rolls, 
therefore, is not only not contrary to principle, 
but it is conformable with practice. In this 
case there is no residue out of which the costs 
might be paid. Events have happened which 
were not contemplated by the teetator, and the 
investigation of the circumstances was very in- 
tricate. SubstantialHii^tice has been done to 
all parties, and the^ore it w fair that the ex- 
penses should be home i^inAly. 

Appeal dismissed with costs. 


liolls 

Reynell v. Spry, Dec. I7th, 1846. 

PRODUCTION OF DOCUMENTS. — PBOPE8- 
SIONAL CONFIDENCE. 

A solicitor cannot refuse to produce papers to 
a party originally interested in them, on 
the ground of the professional confidence 
subsisting between himself and a third party 
aho interested in those papers, 

A letter written to a solicitor inclosing another 
letter which the writer requests the solicitor 
to send in his own name to a third party is 
not protected by the professional confidence 
subsisting between the solicitor and the 
writer. 

1 Tins w'as a motion for the production of 
■ documents, certain of which were alleged to be 
privileged as communications })assing between 
solicitor and client in reference to the subject 
of the suit. 'J'he object of the present suit 
was, to set aside an agreement .for the purchase 
of the interest of the plaintiff in a certain pro- 
l>erty, upon allegations that the agreement had 
been fraudulently obtained from him through 
flilse representations of the nature of his in- 
terest concerted between the defendant S])ry 
and a solicitor of the name of Young, 'rhe 
nature of the pa])crs the production of which 
was sought, and the other circumstances of the 
case, sufficiently ai)pear from the judgment. 

Mr. Shnpter for the motion, 

Mr. Kinder.dey and Mr. Turner, conirlx, cited 
Herring v. Clobery, 1 Phil, 91 ; Jones v. Pugh, 
ib; 96. 

Lord Langdah; said, that whatever might 
lie thought of the principles upon which the 
right to refuse the [)ro(Juction of documents 
rested, the rules which had been established 
must bind the court ; but he did not think that 
those rules applied to the present case. It ap- 
peared that a letter had been written in the 
month of April, 184:^, to Mr. Spry by Mr. 
Young, by which he <»ffered to assert the pre- 
sent plaintiff's rights, in the success of which 
Mr, Spry was also interested upon the prin- 
ciple of no success no ])ay. In the month of 
May next following Mr. Young writes a letter 
making the same offer, for the purpose of its 
being sliown by Mr. Sy)ry to the present plain- 
tiff. In consequence of this letter an arrange- 
ment was come to with Mr. Spry and the 
plaintiff, and a case as on the part of the ])lain- 
tiff and Mr. Spry was laid by Young before 
■ounsel. Then a deed was executed to carry 
the terms which had been agreed for the pro- 
secution of the suit into execution, and a suit 
was instituted by Young in the name of the 
present plaintiff. He was now asked to con- 
sider these proceedings as if they had been 
taken solely between Y^oung and Spry; but 
co^ild it be said that the plaintiff had not xn 
interest to see that case, and what was done in 
that suit i He thought he had a right to see 
both the case and all the papers relating to^at 
suit. This disposed of all the documents in 
dispute, except a letter written by Mt. Spry toi 
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Mr. Young, inclosing the draft of another 
letter which, at Mr. Spry’s desire, Mr. Young 
sent to the plaintiff as if from himself, and 
which led to the arrangement sought to be set 
aside by the present suit. It was urged that 
that letter was protected on the ground of 
the professional confidence between Mr. Spry 
and Mr. Young; but he did not think that 
anj professional confidence could be said to 
exist in the matter. It was the act of a jierson 
who made his solicitor his tool, not his adviser. 
He was of opinion that this letter also must be 
produced. 

Rutter V. Marriott . — Dec. 21, 1846. 

VENDOR AND I'URCnA.SER. — S Al.E UNDER 
ORDER OF THE COURT. 

It is not regular to obtain an order for pay^ 
ment of purchase money into courts until it 
has been ascertained that the title has been | 
accepted. 

This was a motion to discharge an order 
that had been obtained agaiiist a purchaser, j 
for payment into court of the amount of his i 
purchase money for an estate purchased by ' 
him under an order of the court. It appeared j 
that the usual order had been obtained, de-| 
daring him the purchaser of the estate in 
question; shortly after which an abstract of 
title was delivered, which was laid before 
counsel, and certain requisitions were made, 
which the plaintiflT’s solicitor considered were 
only made for the purpose of delay, and there- 
fore caused a nott^ to be served on the i)laintiff 
for payment of the purchase money into court, 
and no counsel ajipearing on the plaintiff’s 
behalf when the motion was heard, an order 
was made on an affidavit of service of the no- 
tice of motion. 

Mr. Turner, in support of the application, 
said the invariable practice was, unless it was 
admitted or proved that all objections to the 
title had been removed, to order a reference to 
the Master to look into the title, and the order, 
therefore, which had been obtained was clearly 
irregular. Sugd. V. & J\, loth edit., v. i. p. 
103 — 106; Newland’s IV. v. i. p. 336; 2 
Dan. p. 910 . 

Mr. Parker, contra, said, that the defendant 
as trustee and executor, and also solicitor of 
the testator, was well acquainted with the na- 
ture of the title ; and having also completed a 
purchase made by himself of a iwrtion of the 
same estate on a former occasion, it was clear, 
and indeed it was well known to the plaintiff, 
that the objections made to the title were only 
for the purpose of delay and vexation. 

The Master of the Rolls said the I'egular 
course was to ascertain whether the title had 
been accepted, and if that proved to be the 
case, then an order might be obtained for pay- 
ment of the purchase money into court; but if 
not, then there must be a reference to the 
Master to look into the title, although, in scune 
iiwtances, the payment into court was ordered 
without prejudice to any question as to title. 


The present case rested on these grounds : 
The order nisi was obtained regularly; an ab- 
stract of the title was shortly afterwards de- 
livered, to which certain objections were taken 
and not removed, and a notice of motion was 
then given for an order to pay the purchase 
money into court. In consequence of some 
misapprehension, the purchaser did not appear 
upon that motion, and an order was obtained 
on an affidavit of sendee. It was clear, that if 
the court had been informed that there had 
not been an acceptance of the title, no such 
order would have been made; and it must 
therefore be discharged with costs, and an 
order made for a reference to the Master to 
I look into the title. 

j VicrsCrfiattcrllor of (IPnglanlr. 

Morrison v. Hoppe, Dec. 7th, 1846. 

MOTION TO DISMISS. DELAY. 

ABATEMENT. 

Delay previous to the abatement of a suit is 
not a .wficicnl ground for dismissing the 
bill after the suit has abated. 

This was a motion to dismiss the bill for 
want of prosecution. 

Mr. Lloyd, in opposition to the motion, 
stated that the suit was abated, and that the 
delay which had taken ])lace in reviving it was 
sufficiently accounted for by the circumstances. 

Mr. Ileathfield for the motion urged that 
there had been a great previous delay, of which 
no satisfactory explanation had been given. 

His Honour said — You should have applied 
as to that before, not now when the suit is 
abated. 

Order made that the suit should he revived 
upon a week. 

Mr. Heath field then asked for the costs, but 
his Honour refused to make any order as to 
them. 

'FircsiPfii'iiirclIor l^ucgSt 13ruce. 

Anderson v. Stather. Dec. 8th, 1846. 

TRAVERSI.NO NOTE. — 56tH ORDER OF MAY, 

1815. — IPTU AND 20T11 ORDERS OP 1842. 

Upon a motion for leave to serve a copy of 
the traversing note, under the 56//i Order 
of May, 1845, upon a defendant living out 
of the jurisdiction of the court, the motion 
was refused, the court being of opinion that 
the case did not come within the operation 
of the order. 

Mr. Bevir moved for leave to serve a de- 
fendant, who was out of the jurisdiction, with a 
copy of (he traversing note which had been 
filed in the office of the clerk of records and 
writs, under tlie 66th Order of May, 1845. 
That order requires that the traversing note 
having been filed, a copy of it should be served 
upon the defendant, as directed by the Wh 
and 21st Orders of October 40tb, 1642, which 




provide for the service of dqituinentsrinot requir- sonal nature within the meaning of tlie 5 4* 
ing personal service. The l ath Order of Octo- 6 Vwt. c. 97, >'. 6. 

her 2Cth, 1842, directs , thi^t the service of Tins was an action of trespass against two 
documents not requiring personal service shall magistrates of the county of Middlesex who 
be served upon the solicitor of the party, in were acting under the 3 & 4 Vrct. c. 84, s. 0/ 
^u 01 the old practice of serving the same on with the powers and privileges of a police raa- 
the clerks in court. The 20th directs that the gistratc of the metropolis, under the 2 & 3 Viet, 
party proceeding in person shall indorse his c. 71 . The plaintiff was comicted by the de- 
name, residence, and address for service of all fendants for an offence under the 2 & 3 Viet, 
proceedings. And then it is provided by the c. 47. The action was commenced within six 
‘3l 8t, that service of all jiroccedings of parties calendar months of the act complained of, but 
smng or defending in person, if the directions not within three calendar months, which is the 
of the 20th Order shall not be attended to, time limited by the 2 & 3 Viet. c. 71, s. 53. 
and such proceedings shall not require per- At the trial the plaintiff was nonsuited, on the 
sonal service, shall be 'deemed sufficiently ground that the action had not been brought 
served if served upon the party personally or within the proper time. 

at his place of residence; but when the ‘iotli Mr. liyamwvll now moved for a rule calling 
Urder shall be disregarded it sliall be deemed upon the defendants to show cause why the 
sufficient service if left for the party at his ad-i TU)nsuit should not be set aside and a new trial 
dress for service. j jf tjjg plaintiff had been committed by a 

iiie \ ice- Chancellor expressed a doulit ; magistrate who derived bis authority from the 
whether the case came within the adtli Order, ! 2 & 3 Viet. c. 71, then the action ought to have 
winch, he saicl, appeared merely to apjdy to ; liccn ccmmcnced within three calendar months ; 
cases under the ipth and 20th Orders of 1842, ' v. Grove.* Bni the defendants are 
^ to documents not requiring personal service. | magistrates of the county of Middlesex, and do 
Ihe party moving could not say that this de- ; not derive their aulhority from the last-men- 
lendant sued or defended in person, for he was tioned act ; they are merelv empowered by the 
simply ])assive. He took no notice of the pro- ! 3 & 4 Viet. c. 84, s. C, to do cerlai)i acts which 
ceedmgs,^ nor could he be said to have ; must otherwise have been done by a police 
ceased t'o have a solicitor, for be never had : magistrate of the inctro])olis. 'J'his construc- 
T • • would leave in 0})cration the other statutes 

Mr. Bevh' submitted that those orders as to rases that might come within their 
merely referred to the 7/mdc of service. If the I ofieration. The defendants were intended to 
stTvice would be good when made upon the ^ have the same i)ower in certain cases as a xnc- 
solicitor, a fortiori^ it would seem to be so ! tropolitan police magistrate, but not to have 
when made uj)oii the party himself. If, how- 'the same, protection. Secondly, the Metro- 
evto', the impression exju’cssed ])y the court . j)olitan Police Acts are of a local and ])ersonal 
were acted upon, the TjOth Order would not , nature, as contrasted with the public acts, with- 
apply to a defendant out of the jurisdiction, I hi the 5 k 6 Viet. c.f)7, s, 5, which enacts, that 
nor to thos? cases (which would he most fre j from and after the passing of this act the 
queutj where a defendant disregarded all ; P'-riod within which any action may be brought 
process. j anything done under the fiuthority of or in 

h » *^Idl doubted whether ' pursuance of any such act or acts shall be tw'o 

ne could put this construction upon the orders years, or, in case of continuing damage, then 
in question, and refused the inoliori. ■ within one year after such damage shall have 


<3ufcn’« 3L5cncfj. 

(Before the Four Judges.) 

Barnr/Z v. CW and amithnr. Michaelmas 
7'mn, 1S16. 

MAGISTRATE. — TIME WlTillN WHICH 
ACTION MAY BE COMMENCED. 

The right of action against a police magis- 
trata, under thn 2 .5- 3 Viet. c. 71, ternmate.n 
at the end of three monthnfrom the tme the 
act was committed J and two magistrate!, 
% county of Middlesex, actijig under 
ne 3 <5* 4 Vtct, c. 84, which confers on them 
tue privileges of a magistrate of the police 
courts, are entitled to the privilege of hav- 
ing the fight of action limited to three 
months. 

The Metropolitan Police Acts are not local 
and personal acts, or of a local and per- 


{ ceased, and that so much of any clause, pro- 
' vision, or enactment by wliicli any oilier time 
[ or i>eriod of limitation is appointed or created 
I shall be and the same is hereby repealed. 

Ci/r, adv. vult. 

Lord .Denman, C. J., afterwards delivered the 
judgment of the court. If a plaintiff were to 
be committed by a police magistrate under the 
2 & 3 Viet. c. 71, his right of action would 
terminate at the end of three months ; Heseldine 
V. Grove,* The defendants had not been so 
' appointed, but were two magistrates of the 
county of Middlesex, acting under the 3 & 4 
Viet. c. 84, s. f), by which it is provided tW 
two magistates of the county sitting in certain 
parts of the metropolitan police district shall 
have all the powers, privileges, and duties 
of a magistrate of the police courts of the 
metropolis. The defendants, therefore, had all 
the privileges of a magistrate of the politic 
courts of the metropolis given by the 2 & 3 

• 3 Gale & Dav. 210, 
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Viet. c. 71, and consequently that privilege of the 
limitation of three months upon any action 
against him which a magistrate of the ^lice 
courts of the metropolis would have had. It 
had been also contended in argument, that the 
Metropolitan Police Acts were local and personal 
acts or of a local and personal nature, within 
the meaning of the 5 & 6 Viet. c. 97, in which 
case the defendants would be deprived of the 
three months, llie court, however, is of 
opinion, that the acts in question are not ^vith- 
in the last mentioned act. They are collected 
with the public and general acts and not with 
the public and local and personal acts, according 
to the decision directed by the houses of jjar- ^ 
liament, as mentioned in Richards v. Easty^ and 
they are not, in the judgment of the court, of a 
local and personal nature, within the meaning 
of the 5 & G Viet. c. 97. There will therefore be 
no rule in this case. 

Rule refused. 

Ellis V. Griffiths. Michaelmas Term, Nov. ID, 
184G. 

DEATH OF PLAINTIFF.— CA.SA. — DISCHARGE 
FROM CUSTODY. 


only authority bearing on the subject is a 
dictum of Croke, J., in the case of Cteve y. 
Veer, Cro. Car. 468. There the question waa, 
whether an extent sued out by an executor 
upon a statute staple acknowledged to his 
testator was void; and Croke, J., who differed 
from the rest of the court, draws a distinction 
between a judicial writ to do execution after 
judgment, and a writ original. But that dictum 
was unnecessary for the decision of the case. 

Welshy, who appeared to show cause in the 
first instance, was stopped by the court. 

Pollock, C. B. No rule ought to be granted. 
It appears from the case of Cleve v. Veer, that 
so far back as the reign of Charles I., Croke, S, 
thus states the law •—“There is a difference 
I betwixt a judicial writ after judgment to do 
! execution, and a writ original, for the writ 
judicial to make execution shall not abate, nor 
is it abateable by the death of him who sues it, 
as is the common course if a capias ad satiS'^ 
faciendum or a fieri facias upon judgment 
issucth, the sheriff shali execute it although the 
party who sued it died before the return of the 
writ, and although the deatli be before or after 
the execution, if it be after the teste of the writ, 
it is well enough ; as where a capias ad satis- 
[faciendum is sued, and the party taken before 
1 or after the death of him who sued it and be- 


A defendant is not entitled to he discharged |fore the day of the return, or if i\ fieri facias he 
out of custody by reason of the death o/*, avoided and the money levied by the sheriff, 
the plaintiff after the didirery of a xcrit rj/iand the plaintift’ dies before the day of the re- 
ca, sa. to ' the skerifi' and before the time ' turn of the writ, the executor or administrator 
of the arrest. ' j shall have the benefit, and is to have the 

r ‘ .1 1 r 1 .. 1 • t i money ; and it is no return for the sheriff to 

In this case the defendant having been ar- : u dead, and therefore he 

rested on a wnt of eamos ud sa isfuctendum, , 

Martin moved to discharp him out of cus- considered the law. and I am sure it 

tody on he ground, that alter the delivery of upon in hundreds of 

the wri to the sherift, and leforo the arrest : It is argued, that great inconveni- 

took place, the defendant died. It is con- ; keeping a party in cus- 

ceded hat in the ciise ol a /m fiwias or an circumstances like tlie present, but 

e%!< the death of the plainhff after the de- , ^ 

hvery of the writ to the sheriff would not abate ^ied immediately after the arrest, 

the execution But the reason is that the , jf interkre in the oiie case we ought 

goods or land are bound by the dehi^ry of j„ Uie other. I .nn content to abide by the 
those writs to the sherifl 1 \\ins. Saund.t ^rokc. J., which, though it was 

21 J 8 , notof; ( /eri v. 11 »/Aers, Lonl 1 njerely used for the purpose of analogy, is yet 

mond 1072. 1 Salk. ,822 ; IlarriJiOH \ . Buwdm, 1 jjfate.,1 as a point too clear to be doubled. 

Sider. 29. It 18 otherwise witli a c« .vrt., which Parke, ii. I am of the same opinion. There 
has no operation until the party is arrested no ground for tlie distinction 

under It. If it be held that a ca. s«. may he ; between a writ against the person of a 

^ccuted ^tcr the death of the plauitilr, a de- .icfendant and a writ against his goods. In the 
fendant might he detained in prison, although latter case, the sheriff is commanded to seize 
he was ready and wil ing to pay the debt ; for ,vhatevcr goods and chattels the defendant had 
the shenff could not give a valid discharge, at the time of the issue of the teste of the writ, or 
Md a considerable interval might elapse before which mayhave come to his possession beforeits 
Aere was any ipsonal representative to whom return, e.xcept so far as the Statute of Frauds 
the debt could he paid, and even then he must purchasers. No authority can ho 

be made a party to the record by scuefaems. that a writ of fien facias abates by th, 

n n in ^he plaintiffbefoto it is executed, anu 

Tf T ‘V a to any difference in principle 

^nuff. If, therefore, the plaint ff he dead, between that writ and a writ of capto ad 

aDCl therf' 1R nn npr«on who is tnn Ipnrsil nwnp-r - . , 


15 Law Journal, Exchequer, 163. 


died after the issuing of the writ, and thq shepff 
levied the money upon the defendant’s execu- 
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tor. That was held bad» and the report says, 
“ for the writ is sl Jim facias de bonis et catallis, 
which cannot be after his death. But on the 
other part, if after execution awarded the plain- 
tiff dies, yet, by the court, the sheriff can levy 
the money, and if he makes no executors or 
administrators, the money shall be brought 
into court, and there deposited until, &c. The 
principle is, that a judicial writ once regularly 
issued must go on until it is countermanded. 

Alderson, B. I think it better to adhere to 
the law which we find laid down so far back as 
the reign of Charles I., than attempt to find 
out reasons for it. In attempting to find out 
a reason for an old law the reason is frequently 
mistaken for the rule. Vhus, in the case of ! 
Clerk V, Withers, certain reasons are given why 
a Jieri facias should continue in force notwith- 
standing the death of the plaintiff, and because 
tliose reasons do not apj)ly to a ca. sa. it is 
argued, that the rule cannot apjdy. But 
though the reasons apply more strongly to/. 
fa., they may, nevertheless, be applicable to a 
ca. sa. 

^ Rol/e, B. I am of the same opinion. On 
looking at the case of Cleve v. Ve€7\ it will be 
found, that the dictum of Crake, J. is not ne- 
cessarily at variance with the opinions expressed 
by the other judges. 

Rule refiised. 


COMMON LAW CAUSE LISTS. 


iExdjcqucr 


Hilary Term, 1817. 


Monday . J an. 

11 

j liunc. Peremptory Paper 
^ after Motions. 



( Ditto, before Motions. — 

Tuesday . . . 

12 

'] Nisi Prills, Middlesex Ist 
( Sitting, 

Wednesday • . 

13 

Ditto. 

3'hursday . . . 

14 

Bone, Circuits chosen. 

Friday. . . . 

15 

Ditto. 

Saturday . • . 

10 

Ditto. 

C Banc, Special Paper. — 
^ Nisi Prins, London 1 stSit- 
C ting. 

Monday . . . 

18 

Tuesday . 

19 

JJonr, F.rrors. 

1 lianc, Special Paper.— A’/si 
“! Prins, .Middlesex 2nd Sil- 

Wednesday • . 

20 



l 

Thursday . . 

21 

Ditto. 

Friday . . . 

22 

Ditto. 

Saturday • • . 

23 

Ditto. 

1 Banc, Special Paper.— Ab’^i 

Monday • • 

25 

-! Prins, London 2nd Sit- 

1 ting. 



f Banc, Special Paper.— Nbi 

Tuesday . . • 

26 

•< Prius, Middlesex 3rd Sit- 

( ting- 

Wednesday . . 

27 

Banc, Special Paper, 


Thursday . . 28 Ditto. 

Friday ... 29 Ditto. 

Saturdoy ... 30 Ditto. 

Monday . Feb. 1 Ditto. 

PEREMPTORV PAPER. 

To be called on the first day of the Term, after the 
motions, and to be proceeded with the next day, if 
necessary, before the motions. 

Rule Nisi. 

2.3rd Nor. 104d. — Dawson and others v. Waite— 
Martin & Otter. 

^Oth Nov. 1840. — Boyd, assignee, &c. v. Pod- 
more; Same r. Booth ; Same t?. Haddocks and an- 
other — Whitehurst & Humfrey. 

I 10th Nov. 1846. — Doe several dems. Fox and 
I others, t’. Bagshaw — Serjeant Clarke & Whitehurst. 

I 0th ^ov. 1846. — Rees v. Waters and others— 
i Keating 5c Greaves. 

21st Nov. 18-16. — Olliff i-. Ginger, administratrix, 

; tScc. — Horn & Cole. 

20tli Nov. IJDO. — Ciilshaw v.Meltzcr and others 
I — Udall &: Martin. 

21st Nov. 1810. — Smith r. Temperley— Warren 
&, Lush. 

4th Nov. 1840. — Dawson and others 4’. Moly* 
neux — Hramwcll 6i Martin. 

lOih Nov. 1810. — Van Putteu r. Ruynenaers- — 
Lu.sh &L Petersdorff. 

2nd Nov. 1810.— Duncan r. Wright — Hawkins 
& Hyland. 

17th Nov. 1840. — Peters otkI another v. Dobson 
—Prentice A Willes. 


, blMClAL PAPER. 

1 Far Judgment, 

\ 

I Duncan v. Benson, dem. 
j (Heard 2nd .Tune, 1845.) 

j Ashley and others v, Pratt and others, special 
I case. 

(Heard 27th April, 1840.) 

! Monypeiiny Dering, special case. 

I (Heard 5tlj May, 1840.) 

i Pardoe, executor, A.c. v. Price, special case, 
i (Heard 27th May, 1840.) 

Pilkington and another v. Cooke, Lsq., dem. 

(Heard 3rd July, 1846.) 
llaigh and another 11. Jaggar and another, dem. 
(Heard 18th Nov. 1840.) 

Price, .sen. v. Price, jun. dem. 

(Heard .5th Dec. 1840.) 

Nor Argiinieiit. 

(irifllth i. Pike, dem. 

(To .stand over until special ca.se settled.) 

Chilton, jun. v. The London and Croydon Rail- 
way Company, dem. ^ 

(Part heard 27lh Nov. 1846.) 

Spry V, Gallop, special case, by order of the late 
Lord Abinger. 

Brown P. O. kc.v. Dyers and others, special case^ 
by order of Nisi Friits. 

Price V. The Great Western Railway Company, 
special case, by order of Mr. Baron Alderson. 
HanieU and wife v, Maitland, dem. 

(Part heard 28th Nov. 1846.) 

Doe d, Knight v. Chaffey, jun, and another, 
special case, by order of iVisi Prins, 
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Lewis «. Puxloy, special case, by order of Vice- 
Chancellor Knight Bruce. 

Potter and others v, Kylon and aaother, dem. 
Jones V. Jones and others, dem. 

Evans v. Upsher, special case, by order of Mr. 
Baron Alderson. 

Wright and another, v. Webb, dem. 

(Part hoard 5th Dec. 1846.) 

De Beauvoir v. Uushout, executrix, dem. 
Washbourn v. Burrows, dem. 

Bronuige ami another v, Lloyd and another, dom. 
Forster V. Becke, dem. 

Holfordv. Body, special case, pursuant to award. 
Carter v Flow-er, dom. ^ 

Duke Knt. and others w. Dive, dem. 

Galsworlliy r. Sprutt, dem. 

Hammond v. Peacock, s])eciid case, by order of 
Mr. Baron Alderson. 

Shuttlewortli and another siirv. partners, &c. v. 
Williamson and others, dem. 

Hills V, Kitching, dem. 

Harris r. Wall, s[)ecial case, by order of Nisi 
Prills. 

Good and another v. Burton, dem. 


NFW TnrAL PAPrin. 

For Judgment. 

Moved FUisler Term, 18-16. 

Liverpool, Nr, Justice Coleridge. — Ormcrod and 
others y, Chadwick and another, Esqrs., — eJartin. 
(Argued 13th Nov. 1846.) 

Oltester, Mr, Justice Witliams. — Pott and others, 
assigness, &c. v. (’h’ggi executor, Ike. — (’hiltoii. 
(Argued 17th Nov. 1846.) 

Far A rgument. 

Moved Ililarp Term, 184-0. 

Chester, Mr. Justice Williams. — Chamberlain p. 
Chester and Birkenhead Railway — Crompton. 

13th Nov, 1846, ordered to stand over till La.ster 
Terra. 

Moved Afichtiel niiis Term, 18-1-6. 

Mhldleser, Lord Chief Baron. — llichardson v. 
Doylo — Attorney-General, 

Middlesex, T^ord Chief Baron, — Clark v. Bell, F, O,, 
&.C. — Martin. 

Middlesex, Lord Chief Baron. — Ellaby p.Saunders — 
W' at son. 

Middlesex, Lord Chief Baron, — Burton (a pau- 
per) V. llevoll and anotlier — Petersdorff. 

Middlesex, Mr. Baron PLult, — Welby v. Brown — 
Martin. 

Loudon, Lord Chief JJaron. — Samuel v, Robinson 
—Attorney General. 

Loudon, I.ord Chief Duron . — Dixon v, \Ve.stIako 
and others — Martin. 

Loudon, Lord Chief JJarou. — ^lay v. Chapman 
and another — VVotson for defemlant Chapman. 

London., Lord Chief Duron . — Rivett and others p. 
Wood — l^etersilorff. 

Maidstone. Mr. Justice Coltman. — Brown and 
another v, 1’roiip — Serjeant Shee. 

OuUdJord, Mr, Baron Parke . — Wright and an- 
other v, Webb — Lush. 

Guildford, Mr. Justice Ca/tman. —* Bailey v, 
Stevenson — M, Chambers. 

Bedford, Mr. Justice — - llenshaw v. 

Moreton— Worlledge. 

Devizes, Mr. Laron /^/a If.— Robertson v, Gant- 
lett — Crow’der. 


Kxeter, Mr, Laron P/att,— Carlile n. Maunder 
and others — M. Smith. 

Exeter, Mr, Justice Erie, — Pheysey v. Vicary — 
Butt. 

Welts., Mr. Baron Platt. — Doe, several demises, 
Welsh and others v. Langfield and others— Crow- 
der. 

Wells, Mr. Baron Platt, — Payne p. Hayne — 
Cockhurn. 

Bristol, Mr, Justice Erie.— Doe d. Chidgey v, 
Harris and ux. — Serj. Manning. 

Lala, Lord Denman, Doe dem. Cadwallader 
rfnd others?). Price — AttoAey General. 

Ruthin, Lord Denman. — Doe d. Hall and ux. 
r. Moulsd ale— Attorney General. 

Berks, Afr. Justice Maiile, — Owen v, De Beau- 
voir — Whateley. * 

Worcester, Air. Serjeant Oaslee. — Bellamy v, 
Burch — Serjeant Talfourd. 

Worcester, Mr, Serjeant Gaslee, — Nash on 
aOidiivits v. Hemming— Serjeant 'i'alfourd. 

Worcester, Mr. Serjeant (laslee, — Moore v. Gardner 
— VVhateley. 

DereJ'ord, L. C. J, JVilde . — Jones v. Jones and 
others — Godson. 

Monmouth, Mr. Justice Afaule. — Rees and 
others, on aflidavits, ??. Prothero — Whateley. 

Gloucester, Lord Chief Justice Wilde. — Tow'n- 
sheml V. Syms — Godson. 

Gloucester, Mr. Justice J/aulc.— Doe d. Wood v. 
Wilkins — Se rj ean t I’al fou rd . 

I.incoln, Mr, Justice Pflt/esi»».— Burnby v, Rol- 
lit — U'hitehurst. 

lAncoln, Air. Justlre Patteson. — Stockdalo v, 
Merri field — W hi tehurst. 

Derby, Mr. Justice Patteson. — Harrison ?;, Heaton 
and another — lluinfrey. 

Derby, Mr, Justice Patte^ow.— Frost v, Stanley 
— Humfrey. 

WuruAck, Mr. Justice I’a/tesou.— Sturge and an- 
other V. Hall and smother — Martin. 

B’rtnric/c, Air, Justice Pal tesoM.-— Goodwin and 
another v, Fislier— Mellor, 

York, Mr. Justice Wightman. — Skilheck v. Van- 
der Vyver— Baines. 

York, Mr. Justice Wightman, v. 

Marston, exor. — Martin. 

York, Mr. Justice Wightman. — Shaw and others 
V. Rowley and another — Martin. 

Durham., Mr, Justice Cresswell . — Webb v, Walts 
— Martin. 

Liverpool, Mr. Justice Wightman, — Humber- 
stone and another, executor and executrix, v, Jones 
— Henderson. 

Liverpool, Mr, Justice Cresswell. — Schuster and 
others v. (’ooper — Knowles. 

Liverpool, Mr. Justice Haynes v, But- 

terworth — Bai n es . 

Liverpool, Mr, Justice Cresswell. — Sleddon and 
anotlier, assignees, &c. r. Dixon, I*. O. — Martin. 

Liverpool, Mr. Justice Cresswell, — Smith v, 
Fisher and another— Martin. 

Moved after the 4 th day of Michaelmas Term, 
1846. 

Aliddlesex, Mr, Baron Platt, — Meredith v. Hol- 
man — Marlin. 

Middle.sex, Mr, Baron 7*Zalf— Meredith Hol- 

man — Chambers, 

Middlesex, Mr, Baron Platt. — Ivimey p. Marks 
—Peacock. 
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COMMON LAW SflTINOS. 

(Stteen'fi Vtnra. 

In and Term, 1847 . 

MIDDLESEX. 

In Tom, 

1st Sitting-* Tuesday Jan,tfi 

And two following days at EIe7eii o'clock. 

Sod Sitting, Friday 15 

And subsequent days at Eleven o'clock. * 
A list of such remanets as appear fit to be tried 
in Term will be printed immediately, but on the 
statement of eitlier side that a cause is too long to be 
tried in Term, it will bo withdrawn from such list, 
provided the other side have two days' notice of the 
application at the Marshal’s to postpone, and do not 
oppose the ap})lication on good grounds--the usual 
number of completed and new causes will be jmt 
into the list day by day in their usual order. 

3rd Sitting, Friday Jan. 29 

At I past Nine o’clock precisfdy, for Undefended 
Causes only. 

Sittings after Term, Tuesday .... Feb, 2 
l.ONOON. 

In Term, 

Sittings at 10 o'clock on Saturday , , . Jan. 30 

For Undefended Causes and such as the Judge 
considers fit to bo taken . 

After Term, 

Wednesday . • . . Feb. 3 

(To adjourn.) 

Common Vlcas. 

In and after Hilary Term, 1847. 

In Term, 

MIDDLESEX. LONDON. 

Friday . . Jan, 15 1 Wednesday . Jan. 20 

Friday . . . 22 | Wednesday , , , 27 

After Term, 

MIDDLESEX. LONDON. 

Tuesday . . . Feb. 2 | Wednesday . Feb. 3 
N. B, The Court will sit at ton o'clock in tlie 
forenoon on each of the days in Terra, and at half- 
past nine precisely on each of the days after Term. 

The causes in the list for cncli of the above sitting 
days in Term, if not disposed of on those days, will 
be tried by adjournment on the days following each 
of such sitting days. 

On Wednesday the 3rd Feb. in London, no 
causes will be tried, but the court ivill adjourn to a 
future day. 

mmmmmmmm ^ 

iSxfIicgttci: of 

In and after Hilary Term, 1847. 

XN MIDDLESEX. 

In Term, 

1 st Sitting, Tuesday . . . . Jan. 12 

2 nd Sitting, Wednesday » . . .20 

3rd Sitting, Tuesday . • . • 26 


IN LONDON. 

1st Sitting, Monday • . • . Jan. 18 

2nd Sitting, Monday • • . . .25 

After Term, 

IN MIDDLESEX. IN LONDON. 

Tuesday , . Feb. 2 | Wednesday . . Feb. 3 
(To adjourn only.) 

The Court will sit in Middlesex, at Nisi Prius in 
^erm, by adjournment, from day to da 3 ^ until tbe 
causes entered for tbe respective Middlesex sittings 
are disposed of. 

The Court will sit, during and after Term, at ten 
o'clock. 


THE EDITOR'S LE'rPER BOX. 

ITie letter of a subscriber rclatin^r to the 
practice in regard to solicitors’ costs of a fiat on 
the bankrupt's petition is acceptable, and we 
hope to find space for it next week. 

On the suhject“of the aftcr-acqiiircd property 
of an insolvent, noticed at p. 149, ante, W, W. 
T. refers G. H. to a decision of Mr. (commis- 
sioner Fane, {In re Taylor,) very ably reported 
in the Daily News of 15th August last, in which 
case our correspondent was concerned as soli- 
citor to the mortgagee therein mentioned. 

K. O. is informed that an articled clerk, 
having served three years and a half to B. in 
the country, may then study under a convey- 
ancing barrister for any period not exceeding a 
3Tar, and afterwards be assigned for the re- 
mainder of his clerkship to an attorney in town 
(such attorney not being the agent of the coun- 
try attorney). It would he more advisable that 
the assignment to the London attorney should 
be before the service to the conveyancer. 

In the case mentioned by Lex,” we think 
that when the articles of a clerk expire a Jew 
days only after Tvimiy Term, it is doubtful 
whether the court, under special circumstances, 
(as the formation of a partnership,) woij^ld al- 
low him to be examined de bene esse in Trinity 
Term. It is constantly done when the articles 
expire during the Term, and there is a case, 
{expartc Twynam, 19 L. O. 62,) where the court 
allowed the examination of a candidate going 
abroad. There was also an instance of a ]iersoh 
being sworn in at the judge’s chambers siiice 
the 6 & 7 Viet. c. 73, which does not require 
an oath in open court.” 



DIGEST, AND JOURNAL OF JURISPRUDENCE. 


SATaRDAY, JANUARY 9, 1847. 

Quod magis ad mos 

I’ertinet,et noscire malum est, agitamus/' 

Horat. 


THE APPROACHING SESSION OF 
PARLIAMENT. 

ANTICIPATED LAW UEFORMS.— IS THE PRO- 
FESSION SUFFICIENTLY REPRESENTED? 

In a few days fiora this time, namely, 
on Tuesday, the IDtIi instant, the new 
session of parliament will commence. We 
are therefore naturally induced, on behalf 
of all concerned in the right administration 
of justice and the welfare of the j)rofession 
in general, to consider what mca.surcs 
bearing on the law and its practice are 
likely to he renewed or introduced into 
parliament. It is said, indeed, that various 
important political subjects, foreign and 
domestic, — particularly the affairs of Ire- 
land and the progress and application of 
the principles of free trade,— will so fully 
engross the attention of both houses, that 
the lawyers need not apprehend any new 
inroads upon our judicial system. 

We cannot flatter our readers that this 
will be a true prediction of the state of 
legal affairs. On the contrary, we expect 
that there will be the usual quantity of 
law-reforming attempts, and tlie usual re- 
sult of ill-considered legislation. It may 
happen that, in the early part of the ses- 
sion, nothing more will be done than the 
re-introduction and re-printing of spveral 
of the usual bills relating — 1. To a General 
Registry, and perhaps other conveyancing 
subjects ; 2. The Law of Hankruptcy and 
Insolvency ;® 3. The Court of Chancery, 
find the expense of administering justice 
there and elsewhere ; 4. Copyhold Enfran- 

• Of this, see p, 230, post. 

VoL. xxxiii. No. 283. 


chisement ; 5. The Poor Laws ; 6. The 
Highways and Turnpikes ; 7. The Game 
Laws ; 8. The Criminal Laws, particularly 
in regard to punishments ; and other 
minor measures, “ the small gear of the 
humbler class of reformers. 

But, though there will probably be no 
important legal battle to be fouglit until 
after Easter, we must not be too confident 
i of such a respite from further innovation* 

• It will be our province (as heretofore for 
many a year) to watch the progress of 

! imperfect legislation, and call attention to 
i whatever may concern the interests of 
j justice antVthe welfare of the profession. 

I 

I In the meantime inquiries are naturally 
j made into the nature and extent of our 
i representation in parliament, with a view 
to the support of useful, and the opposition 

• to pernicious measures. Are the lawyers 
already in parliament, willing and able to 
I discharge their dut}' alike to the public 
and their fraternity ? Wc deeply regret to 
say that complaints have frequently been 
made, and especially of late, that (speaking 
: generally) the members of the bar who 
lare in parliament do not sufficiently con- 
. suit the general interests of the profession. 

I We look in vain amongst the debates in 

I parliament for any zealous vindication of 
j the rights or interests of professional men, 
j or any strenuous resistance to the measures 
; whidi every session are brought forward, 
j equally injurious to the public and the pro- 
fession. 

It is well known that all the great 
classes of the community are represented 
in parliament. The bankers, the mer- 
chants, the traders, the farmers, and the 

L 
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manufacturers, have each their respective 
advocates in tlie senate. It may, indeed, 
be supposed, tlmt the profession of the law 
is represented by the Law Lords in the 
Upper House, and by tUe Banister M. P.’s j 
in the Lower. But are we ifficienily re- j 
presented ? What liave these distinguished j 
personages vouchsafed to do, or attempted j 
for us ? Tile general impression un- j 
questionably is, that tj,iese learned senators; 
in both Houses are, with few exceptions,; 
so intent on the advancement of their own ' 
political objects, that llie condition of the i 
profession rarely enters into their con- j 
sideration. 

It m/»y be uscfid to go over the names 
of the members of the bar who hold seats in , 
the House, and we shall, theixdore, subjoin 
a listofthenii in order that tiicir sentiments; 
may be ascertained, and an opportunity af- 
forded, if tlicy should be ^Mound wanting,*’ 
of supplying the want by more eificient 
means. Our readers will each for himself 
determine the amount of debt he grate- j 
fully owes to these several “ learned 
Thebans.” Many of thc*m, no doubt, are 
not conscious of any gross neglect of their 
duty ; V)ut the complaints to which we 
Jiave referred come as loudly from bar- 
risters as from attoriu^ys. One honourable 
exception IVom the general rule may he 
stated a.s an instance of what might he 
done? to rcjirt'ss llie vulgar and ignorant 
abuse of professional men. We refer to 
Mr. Stuart, the member for Newark, w ho j 
warmly repelled in iiis place in parliament 
one of the unjust attacks wliieli iiiiiii- 1 
formed and prejudiced ])ersoiis are in thu; 
habit of indulging. Then in the Upper 
House, Lord Lang<lale Iins abundantly 
shown the interest he feels in the cha-i 
racter and welfare of the larger brancli of, 


Lawyers in Parliament,** 

I which we have endeavoured to make Its 
• complete as [>ossible to the present time : 

Aglionby, II. A., Coekermouth. 

Aldain, VVm., Leeds. 

Henbow, John, Dudle5\ 

Bernal, R,, Weymouth, 

Blewitt, Hcgd. Janies, Monmouth. 

Bodkin, W. 11., Rochester. 

Bouverie, Hon. E. P., Kilmarnock. 

Bruges, Win. Heald Ludlow, Devizes. 
Builer, C., Judge- Advocate, Liskeard. 
(‘ardwelK E., Llitheroe. 

(’ripps, VV\, (Cirencester. 

D’Eynconrt, Right Hon. C. 1’., Lambeth. 
Duiidas, Sir D., Q. C., Solicitor-General, 
Sutlierl.'indsbire. 

Dunilas, Hon. J.(*., Richmond. 
Elphinstone, Sir H., V.C.L, Lowes. 

Escoti, IL, Winchester. 

Escourt, T. G. B., Oxford, (University). 
Ewart, W., Dumfries. 

Godson, R., Q. C., Kidderminster. 

(Irariger, T. (*., Durham, (City). 

Grattan, H., Meath, (County). 

Greene, T., Lancaster. 

(irey, Rt. Hon. Sir G., Bart., Secretary of 
State for the I/o/;ieJDcp«?7wc;</,Dcvonport. 
Hardy, J., Bradford! 

Hayter, W. G., Q. C\, Wells. 

Inglis, Sir R. II., Bart, Oxford, (Universitjr)^ 
Jervis, Sir John, Q. C\, Attorney-^Getierai, 
C’hestcr. 

Kelly, Sir F., Q. C., Camliridgc, (Borough). 
Law, (*. E., II. C.y (yainhridge, (University). 
Lefevre, Right Hon. (1 S., Speaker, North 
liamjishire, 

Ix'froy, A., Longford. 

Loch, J., Kirkwall, 

Maclean, D., Oxford, (City). 

Macaulay, Right Hon. '1'. B., Edinburgh. 
»*Neeld, J., (’hippenham. 

Nicholl, Right Hon. J., D.C.L., (yardiflf. 
O’Brien, (\, Clare, (County). 

O’Connell, D., Q. C., (Jork, (County). 
O’Connell, J., Kilkenny, 


the profession, not only in procuring the . 
im|>ortant act for consolidating and amend- 
ing the Law of Attorneys, hut by Ins 
favourable sentiments exjiressed on many . 
occasions, both in parliament and on the! 
bench. It should also he borne in mind, j 
that Lord Cottenham, wlien an attempt 
was made to remove ail suits relating to 
charities from the Court of Ciiancery, 
powerfully advocated tlie sufliciency of| 
that court for the due discharge of aH the I 
iluties that belong to it. | 

If we have passed by the names of any 
who have exhibited due zeal for the true 
welfare of tlieir brethren, we shall only be 
iooJiappj to make amends for the omission, 
and gladly record their merits. 

We now present our list of 


O’Coniiell, M., Tralee. 

Parker, J., Sliettield. 

Roebuck, J. A., Q. C., Bath. 

Round, C. J., Essex, (North). 

Shaw, Right Hon. F., Dublin, (University). 
Sheil, Right Hon. R. L., Dungarvon. 
Strickland, Sir G., Bart., Preston. 

Stuart, J., Q. C„ Newark- iipon-Trent. 


^ It is scarcely necessary to remind our 
readers Uiat several of these gentlemen, though 
called to the bar, are not now in practice ; but 
as we are not aware that any of them have hem 
dw-barred, we exhort them to uphold the digf 
nity and well-being of their order, and wm 
it the best interests of society. 

This gentleman appears to be the only 
practising solicitor in the House. 

These gentlemen were formerly solicitors* 
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Tancred, II. W., Q, C., Banbury. 

Thesiger, Sir F., (J. C„ Abingdon. 

Villiers, Hon. C. P., Wolverhampton. 

Watson^ W, H., Q. C., Kinsale. 

Wood, Rt. Hon. Sir Charles^ Bart., Halifax. 

Wortley, Hon. J. S., Q. C., Buteshire. 

Looking over this niustre roll of eminent 
advocates — distinguished, in various de- 
grees, for high character, for eminent 
natural talents, and learned and elegant 
attainments, — it is deeply to be regretted 
that so many of them are absorbed in po- 
litical aspirations, alwaj^s of a fleeting cha- 
racter, that they lose sight of the abiding 
honour which belongs to the great and en- 
lightened lawyer. Their noble profession 
is too often made but the stepping-stone 
to their “ vaulting ambition,” and wc doubt ^ 
not that many have had reason to regret I 
the sacrifice of their permanent interests 
for hopes of celebrity and elevation rarely 
realized and always uncertain in tliiration. 

Wc would ask, — could not some of these i 
gifted men be induced to devote them- j 
•elves to the promotion of the security and j 
the solid and enduring improvement ofj 
our laws and institutions ? Let a serious j 
appeal be made to the better feelings and ; 
independent character of the bar. We! 
fear, indeed, that the two great branches i 
of the profession are in danger of some es- | 
trangement, much to the prejudice, as well j 
of the public as themselves, by the want; 
of mutual co-operation in matters affecting • 
the well-being of the whole body. Are i 
the leaders of the bar, who occupy iin- ; 
portant seats in parliament, and have the | 
means and power of doing justice to tlie j 
integrit}^ and intelligence of their brethren, j 
acting wisely, generously, or justly, in re- 
maining silent and passive when matters 
of “ great pith and moment ” to the station 
and honour of the profession are debated 
in the senate ? Have they not the moral 
courage, or esprit dc cof^iSy to stand up 
amongst the aristocratic fashionables of 
tin; “ Commons House of Parliament,” and I 
support their order ? Is not that order as 
honourable in its purpose, ns enlightened 
in its means, and beneficial In its end, as 
any order of the slate ? Wherefore should 
there be this shrinking from the vindica- 
tion and maintenance of the just rights of 
honest and skilful lawyers. It is needless 
to say, that without them it is impossible 
for society to exist. Tltey are the very 
organs of domestic government ; and with- 
out a body of men holding their position 
and perfornung their functions^ tlie busi- 


ness of the community could not be carried 
on. 

Now, it is within the power, as it clearly 
is a part of the duty, of the higher branch 
of the profession to take the lead in the im« 
provements which are projected, whether 
in alterations of the law as propounded ia 
parliament, or in the practice of the courts^ 
or in increasing the means of study, the 
acquisition of legal knowledge, and the 
general attainments tfecessary to a liberal 
profession. 

Let us hope, that some in the higher 
walks of the profession will, though late, 
betake themselvss to the consideration of 
the various means by which the profession 
may be sustained and raised in public esti* 
mation. VV^e are the more anxious that 
the leaders of the bar, and tliosc in parlia- 
ment especially, should evince their bro- 
therhood with the great bulk of the re- 
spectable part of the profession, because 
we observe that seeds of mischievous dis- 
union are attempted to bo sown by per- 
sons pretending to represent the feelings 
of a section of the profession, but who are 
unacquainted with the opinions of the 
greater portion of its respectable classes, 
and unable to appreciate the lasting in- 
terests of the general body. 

We shall take a fitting opportunity of 
returning to the consideration of this im- 
portant subject. In the meantime we 
venture to advise those who are engaged 
in promoting professional improvements to 
avoid every appearance of disunion, and to 
unite together under the safe direction of 
long-established societies. 

COMMON LAW PRACTICE. 

DUUATION OF WRITS OF EXECUTION. ! 

Perhaps no change has been introduced 
into the practice at common law, in modern 
times, which is more generallj^ acknow- 
leged as an improvement, than that which 
dispenses with the entry of continuances, 
and renders the proceeding by scire facias 
to revive judgments less frequent. The 
old practice in these respects occasioned 
great inconvenience, expense, and delay ; 
it was, for the most part, useless as a 
notice or warning to the party sued, and 
was not recomiqended even by the con- 
sideration, that it aflbrded.con^pcnsation to 
the practitioner in the shape of fees for 
the diligence exercised by him in matters 
of greater moment, where his services 

L 2 
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were, and still are, left without any ade- 
quate requital. 

The entry of continuances on the roll 
was abolished by an express rule of 
court but the alteration^ as respects the 
revival of judgments by ecire facias^ is a 
result founded on a better understanding 
of the practice, as illustrated by a series of 
modern decisions, and modified by the 
enactment of the statute 3 & 4 VV. 4, c. 
67, sect. 2 ; the extent and consequences 
of which it is extremely desirable should 
be accurately understood. 

According to Lord* Coke, at common 
law, in personal actions, after judgment 
given, if the plaintiff sued out no process 
within the year, lie could have no scire 
faciaSi but was driven to his original. It 
was said, that after a year elapsed the law | 
presumed that the judgment was satisfied,,' 
or at least that the defendant might have i 
some cause to show against issuing exc- , 
cution. The Statute of Westminster 2nd, ‘ 
(13 Edw. 1, c. 4»5,j gave the writ of .wf. | 
fa, wljere the record is older than a year. 
Under the old practice, in cases of final 
process, tlie writs might be sued out, tested 
of a date prior to that on which they were ' 
actually sued out, and made returnable on a 
day certain. When subsequent writs were 
necessary, the one was connected with the 
other by an entry of vicc^comcs non niisil 
hrevcy on the return day of the prior w'rit. 
By stat. 3 & 4 W. 4, c. 67, s. 2, all writs 
of execution may be tested on the day on 
wiiicli the same arc issued, and be made 
returnable immediately after the execution 
thereof; and since the passing of this 
statute the practice has been not to return, 
the writ until after its execution. Soon 
after this practice w'as established, the! 
question arose in a case of Simpson v.’ 
.Heath, ^ whether defendant might be taken ' 
in execution after the expiration of a year! 
from the judgment, upon a writ issued 
during the year, but not returned and filed, 
without reviving the judgment by scire 
facias f Ths simple facts of this case 
were, that on the 14tli March, 1837, final 
judgment was signed, and on the 2Gth 
December, a capias ad satisfaciendum 
issued, returnable immediately after its 
execution, upon which ca. sa, the defend- 
ant was arrested, on the 2Gth July, 1839.*^ 

» Reg. Gen. H. T. 4 W. 4, s. 2, 

* 2 Inst. 469. 

* 5 Mees. & W. 631. 

^ Die report says 1838,” but this is a 
mistake: see the observations of Parke^ B., 
in Greenshields v, Harris, 9 Mees. & W. 776. 


Tlie point to be decided by the court was, 
whether the execution was regular ? And 
it was argued for the defendant by the 
present Mr. Justice Williams, then at the 
bar, with great learning and ingenuity ; 
but the Court of Exchequer, after delibe- 
ration, pronounced its judgment for the 
plaintiff. In this judgment it was said:— 
“ It is undoubtedly requisite, in order to 
avoid the necessity of a sci, fit., to sue out 
a writ of execution wdthin a year, and in 
order to connect the writ on which the 
arrest takes place with that sued out, 
it is also necessary to have proper con- 
tinuances, and for the purpose of those 
continuances to have the first writ returned 
I and filed ; but there is no authority for 
saying that the returning and filing should 
be within a year. The issuing of the writ 
within the year, if the same writ is acted 
upon — or if a different writ, then the issu- 
ing of a writ in time properly connected 
w’ith that and acted upon — is enough.^* 

In a subsequent case of Greenshields v, 
H arris where final judgment was signed 
on the 2nd April, 1840, the venue being 
Surrey, and on the same day a testatum ca^> 
sa, wMs issued into Oxfordshire, under 
which the defendant was taken intd 
custody on the 18th June, 1841, upon an 
application to the Court of Exeliequer to 
set aside the execution for irregularity, the 
court declared its determination to abide 
by the decision in Simpso?i v. Heath ; and 
Parke, B., in pronouncing the judgment 
of the court, thus expressed himself : — “A 
w rit ofm. sa,, unlike the writs the duration 
of which is limited by the legislature, runs 
until it is executed, and it is a mistake to 
suppose that if it be not executed within 
twelve months, the law makes any pre- 
sumption in favour of a defendant. When, 
indeed, the plaintiff has neglected to take 
any step in the cause for twelve months, 
it is otherwise, but where be has done 
everything necessary to tlie issuing of a 
valid writ of execution, the only inference, 
if any, from the writ not being returned is, 
that the sheriff has been unable to find the 
defendant to make the arrest.” The same 
point was again incidentally discussed be- 
fore Baron Parke, sitting alone in the 
Court of Exchequer, in the late case of 
[farmer v. JohnsonJ In that case judg- 
ment was signed on a warrant of attorney 
on the Idth Sept. 1841, and on the i4th 


• 9 Mees. & W. 2 Dowl. N, S* 272* 
' 14 Me^. & W. 336} .3 D.& Lf. 30i » 
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Sept. 1842, a Ji.fci- was issuetl on that 
judgment by consent, without any scire 
facias. The so issued was returned 
nulla bona, and filed on the 20th Dec. 
1844, and on the 25tli April, 1845, an 
Ji. fd, issued, under which the defendant’s 
goods were taken in execution. The de- 
fendant became bankrupt, and the applica- 
tion to set aside the execution was made by 
his assignees. It was admitted that the 
judge’s order made by consent, warranting 
the issue of the first execution, without a 
SCI, fa ^ was valid as between the parties, 
and the court held that it w^as also valid as 
against the defendant’s assignees. But 
the princi[)al objection was, that the alias 
f-fa. was irregular because it was not! 
properly connected with the first /i.yj:/. by 
continuances or otherwise. After giving 
the point great deliberation, Parke, li., de- 
livered an eIal)oraie judgment, in which lie 
stated, that practically there was no 
available mode of continuing a writ in the! 
new form, on the old principle, wdiich, - 
though a fiction, made the record con-! 
sistent, and excluded any presumption of' 
the satisfaction of the debt, arising from j 
intermediate delay. It was highly probable 1 
that all tile the consequences of the changes j 
introduced by the statutes 2 W. 4, c. *39, 
and 3 & 4 W. 4, c. 67, were not foreseen, ! 
but be tliouglit the legislature must be | 
taken to have intended that jirocess in the i 
new form should be connected ; and that j 
the only mark of connection should be, the 
description of one w’rit being an alias or ; 
plurics writ. It was to be intended that i 
writs of execution in the new fiirm had 
similar properties with writs of mesne 
process, and consequently, that succeeding 
writs need not be tested on the day of the 
return of the preceding writs, nor within 
any particular time afterwards.” And he 
added that no practical inconvenience fol- 
lowed to the defendant, who derived no 
real advantage from the writ being con- 
tinued on the record, and if the amount of 
the judgment had been really paid before 
the issuing of an alias or plurics writ, the 
defendant might be relieved upon motion. 
Upon these grounds the execution was 
held to be regular. 

The last reported case on this point was 
decided by the late Mr. Justice Williams, 
sitting in the Bail Court.s^ The facts were 
as follow : — Final judgment was signed 
against tw’o defendants on the 8th June, 

» Franklin y,Hodgkinson and Beale, 3 D. & 
L. 55-i 


1843, and on the same day a ca, sa. issued 
against both, upon which one defendant' 
(Hbdgkinson) was arrested, but discharged 
under the Insolvent Act in the month of 
August of the same year. Against the 
other defendant, now the applicant, nothing 
was done on the ca. sa,, but a fi, fa, was 
issued against his goods on the 17th 
January, 1846, which it was now sought to 
set aside as irregular. ^ The learned judge, 
after consideration, stated it to be quite 
clear, that the writ of ca. sa. sued out in 
due time did not exj)ire by lapse of time, 
but remained in force until executed. The 
question was, whether, in order to justify 
the issuing of the fa., a return should 
have been previously made to the ca. sa., 
or whether it was sufficient that materials 
existed for completing the roll, so as to 
warrant the issuing of the Ji. fa,? On 
that point his decision was grounded on 
the decision of the Court of b^xcheqiier in 
Green shields v. ITarris, where it is said— 
“In this case the writs nu/f/ be regularly 
entered on tlie roll, and if there be ma- 
terials to make the roll up that is sufficient. 
The production of the writs with the 
sherif!‘’s return thereon, is an authority for 
the officer to make up the roll.” 8o here 
the sheriff might return 9K}h esf inventus 
as to the present applicant at any time, 
and then the roll could be completed. 
They/. /ry. was therefore held to be regular. 

The practical result of these decisions 
appears to be, — 1st. That if a writ of exe- 
cution is issued n-ithin a year after judg- 
ment has been signed, no scire facias is ne- 
cessary to revive such a judgment at any 
time afterwards, although such writ of 
execution remains unexecuted, and with- 
out any attempt being made to execute it. 
2. That when a second writ of the same 
denomination as a preceding writ is issued,, 
after any interval, however lengthened, 
the second or subsequent writs will be suf- 
L’lcntly connected with the former by 
simply describing it as an alias or pluries 
writ, as the case may be. Lastly, that it is 
not necessary that the first writ should beac- 
tually returned and filed before the second 
writ issues, if materials exist for making a 
due return, and thus rendering the roll 
consistent and complete. 

That a judgment creditor may obtain 
the advantage which these reasonable rules 
place within his reach, it is necessary in 
every case that a writ of execution should 
issue within twelve moths after judgment 
has been signed, although there should be 
no opportunity or intention of executing 
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such writ ; and in liau of the ordinary | cannot be heard to say that it was an improper 
stipulation that execution should not issue | transaction, he himself being evidently a party 
within a specified period, upon certain I ^ ^ j *1. * 

„ndi.io™ ». .hould re=.„X„d a ^o- 

VIS on to be substituted, tliat execution agreement ; therefore, if she is to be affected^ 
may issue, but that no levy should be it must be on the doctrine of constructive no- 
made, or arrest take place, unless in tice, through Fottrell, her solicitor. Before 
default, &c. I examine the grounds for that, I may obsm^e, 

that the case jiresents this extraordinary aspect, 
that Fottrell being the person charged with the 
NOTES ON EQUITY. fraud and a defendant in the cause, and Mrs» 

Fry, liis client, being about to be made re- 

SOLlciTOK AND CLIENT. — MOiiTfiAGE. — Sponsible for it, although no attempt is made 

UNDliiiHANI) AGUEEMKNT.— COSTS. tlic fiaud to her, except by con- 

. • . y-. ^ • strnctive notice, the bill, by the consent of the 

A CA8E in the Court of Chancery in ; pjaintifT, is dismissed against Fottrell without 
Ireland recently came before Lord Chan- | costs. So that the person against whom fraud 
cellar S^igdeiiy'^ which involved several is charged is dismissed, hut the person against 
points of importance relating to the con- whom the fraud is not charged is attemjited to 
duct ofa solicitor in a mortgage transaction, ‘I*®* 

and an alleged underhand agreement be- j relief 

r n 1 1 I • , f might have been had against him, that would 

tween a father and a son who had jus t; ,.„y rtrong ground for fixing 

conic of age. Tiie facts are clearly stated jijg client with the knowledge of the fraud, 
in the judgment, of which we shall give the j “There is no suspicion on the face of those 
substance, accompanied by his Lordship’s 1 deeds, but that there is in the transaction gene* 
observations on the solicitor’s conduct, andj*J%* nobody can deny who understands the 
the effect of the evidence. * nature of it. lu the first place, two drafts were 

i., 1 r produced, both prepared by the mortgagee’s 

1 he bill was filed for the purpose of im- solicitor. It is not likely, unless the appoint- 
peaemng a mortgage to a lady, on the ground ment was made for the ]>iirpose of the mort- 
that it sprung out of an improper agreement that would have taken jilace. It is not 
between the lather and son. Upon the face of arguedthathecaii.se the deed of appointment 
the instrument, wliicli I have read carefully, ^vas prepared by the mortgagee’s solicitor, the 
speaking merely of the appointment, there is mortgage can therefore he impeached. That 
nothing to convey that it was an improper trans- circumstance is of no weight standing by itself, 
^tion. It was a regular appointment by the though it might be important if the circiim* 
rather, who had the power, to the son. No ; stance were carried further. The son was of 
doubt It IS of a considerahle portion, of the , age, and when \vc find Mr. Maxwell, the so- 
estate, hut no question is raised as to the ap- j licitor of the family, joining in the attestation 
pomtinent being illusory ; and considering of the appointment, and alone attesting the 
now much was left to go to the other cliildren, mortgage and the receipt for the money, I 
ijathout reference to the circumstance of their; think that circumstance entirely done away 
being otherwise provided for, this appointment ; with. Then, there is the alteration in the date 
^ illusory. j of the mortgage. The date of the draft was 

^Mr. Maxwell was the solicitor of the ; originally in July, hut the deed itself hears 
tamily. 1 he deed was witnessed by him, al- l date the Glli of August. I think that is not 
thoiigh tlie name of Fottrell, who was solicitor ; entitled to any weight. ’^I’here was originally 
tor Mrs. Try, is upon it, and the transaction is, * no date to the draft of the appointment, and 
therefore, so far irregular; hut both of them that may have been intended to he executed at 
attest the execution, so that it must he an earlier period. Therefore, the alteration of 
considered to have been prepared with the the date of the mortgage from July to August 
approbation of ^Maxwell, tire family solicitor, proves nothing. 

Tlien Mrs. Fry s mortgage is in all respects « Another circumstance relied on is, that the 
egu ar. Ihe son had obtained the property, father joined in the deed. I think tliat was 

mortgage it perfectly regular. James Hamilton, the brother, 
thought proper, provided he who was an annuitant under the settlement, 
I^ceived the money for himself and dona fide, joined in the deed to give the mortgage 
concerned. The priority. Then George Hamilton, the father, 
f R® fieed recites tlie application by the , was a trustee for him, and, as to the residue of 
f ^ 1 • ^ ® j the property, for all the other children. One 

1 ^ portion of the interest was renewable, and it 

pu I o fs to nave been simply with him, and was proper that the father should join with a 
t^e IS endorsed on the dwd a receipt for view to obtaining the renewal. That was the 
6001 , witnessed by Maxwell ; therefore, he very thing which would have been done, sup- 
posing this to he a bond fide transactioifc The 
Hamilton v. Kirwan, 8 Ir. Eq. Rep. 281 . mo^^tgagee would be entitled to the benefit of 
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.tihe legal estate, afi far as regards the interest 
the 8on« Therefore, 1 consider that that 
goes for nothing. 

Then it is said that the father joined in the 
hond and warrant of attorne)^ with the son. 
^That circmnstance is suspicious. It is not 
noticed in the mortgage. Though the mort- 
gage does notice the fact that the son had en- 
tered into a bond, it refers to it as if he alone 
lad entered into the bond, and does not notice 
that the father was a co-obligor. That, there- , 
fore, looks as if the parties were anxious to i 
leep out of view the circumstance of the father 
joining in the bond. That leads the mind to 
some suspicion, but it is only suspicion, and 
it goes no higher. Then comes the letter ad- 
dressed by the mortgagor to the father, of the 
same date as the mortgage, which is also a 
8U8}>icious circumstance. She says in that 
letter that she will not call in the money for 
three years, and that seems as if he was con- 
sidered as more than a mere surety. But still 
it is only suspicion, and is consistent with the 
transaction being bond fide. The mortgagor 
was a young man, only starting into life ; and 
it was not unnatural that the concurrence of 
the father should be required. The father was 
the head of the family, and it was very likely 
that a matter such as this should be communi- 
cated to him Still both these circumstances 
do throw a shadow of susjiicion on the case. 

" Then the case stands thus ; — This party 
having undertaken to ])rove that there was a 
corrupt agreement has wliolly failed in doing 
BO. — lie has failed in proving either the alleged 
embarassiuents of tlie father, or tlie existence 
of an underhand agreement. The money I 
must consider to have reached the hands of the 
eon alone. What was done with it afterwards 
matters not. There is no ])roof of assent on 
the part of the mortgagee to any underhand 
agreement, and I am uot at liberty, on mer^* 
conjecture or suspicion, to do so dangerous a 
thing as to irnpeaL-h the title of a bond fide 
mortgagee having the legal estate. 

“ In Macqueen v, Farquhnr, 1 1 Ves. 467, the 
question did not arise between the immediate 
parties, and there was supposed notice. Lord 
Eldon said, (p. 482), ‘ I should very re- 
luctantly lay (hnvn that notice from opinions 
in an abstract, or anything that a])pears upon 
a deed, that there may, by possibility, be rea- 
son to suspect, what 1 cannot know and may 
not be true?, that the title is bad, is such no- 
tice as would allcct a purchaser.’ That was in 
reference to a bye -gone transaction. 'I'liis is of 
a different nature, for there the mortgagee was 
an actor. But the same doctrine would ap]ily, 
though more strict proof might be required of 
the bona fides of the transaction. Here there 
.is nothing to show that there was any dealing 
or any connexion with the father. No ad- 
vantage is given beyond what a common mort- 
agee is entitled to in the ordinary course cif 
usiness. llie whole is mere suspicion, there- 
fore, it would be a dangerous tlving to iin- 
each the transaction $ and 1 shall dismiss the 
ill against the mortgagee. 


‘^The only question is, what is to be don® 
with the costs ? If I was satisfied that there 
was no foundation for the bill, I should dis- 
miss the bill with costs. But I am bound to 
say, that though I cauuot act on suspicion, 
yet, I think there was so much suspicion about 
the case that it fairly justified an investigation 
of the transaction. 1 think, therefore, that I 
shall satisfy the justice of the case by dismiss- 
ing the bill without costs.” 

NEW STATUTES, EFFECriNG AL rEllA- 
TIONS IN THE LAW.« 

BURIALS IN CONTIGUOUS PARISHES. 

0 & 10 VlCT. C. 68. 

I An Act for better enabling the Burial Service 
I to be performed in One Chapel where coii- 
tiguons Burial Ground-; shall have been pro- 
vided for Two or more Parishes or Places. 

[2Gth August, 1846.] 

1 8 <5^ 9 Viet. c. 70. — Church building comrms^ 

i .^tioners may direct that one chapel shall be used 
I by the different parishes or places for which 
I burial grounds contiguous to each other shall 
I have been provided. — Ministers of each parish 
I way use the chapel. — Same fees payable as are 
\ due in parishes for which ground has been pur- 
chased. — Whereas an act was passed in the 
session of parliauii at holden in the eighth and 
.ninth years of the reign of her present Majesty, 

; intituled “ An act for the further Amendment 
I of the Church Building Acts,” whereby it was, 
i amongst other things, enacted, that where any 
I land sliould have been purchased or obtained 
; for any new or additional burial ground not 
I within tlie bounds of the parish or parishes for 
I the use of which the same should have been so 
1 purchased or obtained, it should be lawful fur 
I her Majesty’s commissioners for building new 
I churches, if they sliould think fit, in accepting 
a conveyance of such land for the purposes 
aforesaid, under the provisions of the therein- 
before recited acts or any of them, to declare in 

such conveyance, or by any other instrument 

, 1 1 .1 
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should, after the consecration thereof for the 
I purposes aforesaid, be and be deemed to be 
j part of the jiarish or parishes for the use of 
which such land should have been so purchased 
or obtained, and after consecration such land 
should be part of such parish or parishes ac- 
cordingly for the purj)osc8 aforesaid: And 
whereas it is expedient that the said provision^ 
of the herein-before recited act should be 
amended : Be it therefore enacted by the 
Queen’s most excellent Majesty, by and with 
the advice and consent of the Lords spiritual and 
temporal, and Commons, in this present parlia- 
ment assembled, and by the authority of the 
same. That such provision shall extend to 
any distinct and separate parish, district 
parish, district chapelry, or consolidated district 

• ^rhese two acts conclude the collection in 
any way relating to the law. 
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already or to be hereafter formed under the ditional ground, and such lodge or other bnild- 
Church Building Acts, and to any new parish ing, and every access Sind approach to and front 
already or to be hereafter to be constituted by such chapel, lodge, or building, may be iri like 
or under the proceedings of the Ecclesiastical manner used for the purposes aforesaid. 
Commissioners of England, and that where any 3. One boundary fence student, unless bish^ 
land, wherever situated, shall have been pur- direct bound stones to be put down for mathing 
chased or obtained for the purpose herein- boundaries of each parish, — ^That for the en- 
before recited, for the use of two or more closure of such land one boundary fence around 
parishes or places, it shall be lawful for the the whole may be declared by such bishoji (if 
said commissioners, in accepting a conveyance he think fit) sufficient, without any sub-division 
of such land for the pur])oses aforesaid, to fences enclosing the portions conveyed to the 
order and direct in siicluconveyance, or by any said commissioners for the use of the several 
other instrument under their common seal, parishes or ])laces respectively ; but if the said 
that any chapel which at the time of such order bishop shall think fit he may retpiire such 
and direction shall liave been or shall be there- bound stones to be put down as may appear to 
after erected on any portiftii of such land as him necessary for marking the boundaries of 
aforesaid for the performance of the burial the land so conveyed as aforesaicl to the said 
service therein, and any lodge or other building commissioners for the use of the respective 
which shall at the time of such order and di- parishes. 

rection have been erected or shall thereafter 4. This art not to authorize any church rate 
he erected on any part of such land, and for the repair of the chapel^ i\c. — A svjfficieyit 
also any and every access or aj)])roach to and fund for such repair or snstentalinn shall be set 
from such chapel, lodge, or other building, _ apart, and rested in the names of trustees , — 
shall be for the use of all and every of the 1 V'^acaiicies amongst trustees to he filled up,' 
parishes or places for which such land shall That nothing in this act contained shall be 
have been jmrehased or obtained and conveyed I construed to authorize any church rate to be 
as aforesaid, and siicli order and direction shall made on the said parishes or any of them for 
be valid and binding ; and it shall he lawful the rcjmir or siistentalion of such chapel, 
for the officiating minister of each parish re- lodge, or other building, or fence as aforesaid, 
spectively to use (subject to the regulations but such repair or siistcntation shall be pro- 
hercin-after mentioned) the said chapel for the vided for by such a sum of money as the said 
purpose of the burial service therein ; and the commissioners shall consider sufficient ; and 
like fees for the performance of such burials, j such sum shall be set aj)art, and invested in 
and for the making, opening, or using any j government securities in the names of trustees 
catacombs, vaults, or ground for burials with- [to he ap])ointed by the said commissioners, and 
in each such burial ground, shall lie due and ; shall l)e held by such trustees in trust for the 
payable as are accustomed to be taken in the ! pur])oses aforesjiid, and the dividends or annual 
parish for which such burial ground shall | proceeds arising therefrom shall he applied in 
nave been purchased, ol)tfiine(l, and conveyed j and about such rejiair and sustentation, as and 
as aforesaid ; and the use of such (!haj)el, lodge, I when the trustee or trustees for the time being, 
or other building by such officiating minister j with the consent of the bishop of the diocese, 
for the pur])Ose aforesaid shall he subject to j shall deem fit from time to time to direct ; and 
such regulations as the bisho]) of the diocese j in case of a vacaruy or vacancies amongst such 
shall at any time under his hand and seal make I trustees, the remaining trustees or trustee, and 
or ordain. if there shall be no remaining trustt’c, or no 

2. Bishop of the diocese may declare in the j trustee that is caj)acitated or willing to act, the 
sentence of consecration that s ich chapel is iw- j bishop of the diocese, shall supjdysuch vacancy 
tended for the use of such respective parishes or \ or vacancies, by the appointment of a fresh 
places, — That it shall be lawful for the said i trustee or truste(\s, who shall hold such trust 
bishoj), in consecrating such chapel as afore- | fund, and ajjply the annual dividends and pro- 
said for the purposes aforesaid, to declare in j cecds arising therefrom jointly with the rc- 
the sentence of consecration that such chapel is inaining trnstees or trustee, if any, in like 
intended for the use of the respective parishes manner as the former trustees or trustee in 
or places, for the performance of the burial whose room he or they shall be aj)poiiitcd. 
service therein, for which such land shall have 


been purchased or obtained and conveyed as 
aforesaid; and if any additional land shall 
after the consecration of such chapel be pur- 
chased or obtained, and conveyed as aforesaid 
to the said commissioners, as a burial ground, 
for the use of such parish or parishes, place or 
places, or for the use of any other parish or 
parishes, place or places, (such land adjoining 


MARUIAGES IN IllELAND. 

9 & loVicT. c. 72. 

An Act to amend the Act for Marriages in Ire- 
land, and for registering such Marriages, 
[26th August 1846.] 

7 tS' ^ SI. — Marriages intended to 


or being near to such former land so ])urchased be solemnized in Ireland between Parties One of 

..... ........ \ ..t 1 * 1 1 • > _ ^ ^ ^ .I r 



bishop of the diocese, may be used for the per- District in England within which the Party re» 
ormance of the burial service iri such ad- sides Seven Days preceding, ^c , — 6 <5* 7 If'’. 4 
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c. 85. Whereas an act was passed in the ses- month preceding a certificate under his hand 
sion of parliament holden in the 7 & 8 Viet. c. that banns of such intended marriage of 
81, intituled, “ An Act for Marriages in Ire- such parties have been duly published or 
land, iind for registering such Marriages proclaimed in such congregation on three 
And whereas it is expedient to amend the pro- several Sundays ; and from and after the 
idsions of the same in resjiect of marriages of expiration of seven days from the granting 
parties, one of whom may reside in England or of such certificate the production of such 
Scotland : Be it therefore enacted by the certificate to the person duly authorized ia 
^een’s most excellent majesty, by and with Ireland under the provisions of the said first- 
tne ad\dce and consent of the lorns spiritual recited act to grant a licence for marriage in 
and temj)oral, and commons, in this jiresent such case shall be as valid and effectual to all 
parliament assembled, and by the authority of intents and purposes for authorizing such per- 
the same, that in any case of a marriage in- son to grant a licence'for marriage, and such 
tended to be solemnized in Ireland lietween certificate shall be as valid and effectual for all 
parties one of whom shall be resident in Eng- other purposes under the provisions of the 
land, such party so resident in England shall said recited act as aoy certificate of a registrar 
give notice in the form used in England in that of a district in Ireland would be under the 
behalf, or to the like effect, to the superintend- said act if such party giving such notice were 
ent registrar of the district within which such resident within such district in Ireland, and 
party shall liave dwelt for not less than seven the other party to such intended marriage also 
days then next preceding, and shall state there- were resident within another registrar’s district 
in the name and surname and the jirofessioii or j in Ireland. 

condition of each of the parties intending mar- 1 3. Places haring no parish church, and 

riage, the dwelling ])lace of each of them, andj extra-parochial places having no chapel wherein 
the time, not being loss than seven days, during; marriages may he solemnized, to he deemed, for 
which each has dwelt therein, and the church j the purpose of this act only, to belong to an ad- 
ox other building in which the marriage is to I jorniw^ — And whereas it is by the said 

be solemnized, provided that if either party 'aot, amongst other things, provided, that no 
shall have dwelt in the] dace stated in the notice surrogate or other person having autliority to 
more than one calendar month, it may ])c stated grant any licences for marriages shall grant 
therein that lie or she hath dwelt there one any licence for marriage, not being a special 
month and upwards ; and such notice shall he licence, until seven days after notice shall have 
dealt with in such inanncr, and such certificate been given by one of the jiarties who shall 
shall ho given liy such registrar in such man- have resided for not less than seven days then 
iicr, as is^ jin.'scrihed iu an act of the G & 7 W. next preceding in the |>arish named in that 
4. c. 85, intituled, “ An Act for marriages in nnoticc, uder his or her hand iu the form therein 
England,” provided that insucli case such cer- mentioned, to such surrogate or other person 
tificate shall not be issued before the expira- having authority to grant licences as aforesaid, 
tion of seven days from the entry of such which notices he shall file and keep with the 
notice as aforesaid; and from and after the records of his office, and that ^uch surrogate 
expiration <)f seven days from the issuing of or other person shall fortliwith send a copy of 
such certificate the iirodiiction of the same to such notice to the incumbent or incumbents of 
the person duly authorised under the jirovisions the parish or parishes in which the parties in- 
of the said first-recited act to grant a licence for tending marriage dwell : And whereas certain 
marriage in such case shall he as valid and parishes in Ireland have no jiarish church or 
effectual to all intents and purjioses for autho- chapel belonging thereto, or no church or 
rising such iicrson to grant a license for mar- chapel where divine service is usually solera- 
riage, and such certificate shall be as \'alid and nized every Sunday, and certain places are 
effectual for all other jmrjioses under the pro- extra-jiarochial ; and it is exjiedient to make 
visions of the said first-recited act as any cer- rovision for siieh cases, and other cases, as 
tificate of a registrar of a district in Ireland Hereinafter mentioned : Be it enacted, That all 
would be under the said act if such party giving parishes where there shall be no parish church 
such notice were resident within such district or chapel belonging thereto, or none wherein 
in Ireland, and the other party to such intended divine service shall be usually solemnized every 
marriage were also resident within another Sunday, and all extra-parochial places what- 
registrar’s district in Ireland. ever having no public chapel wherein banns 

2. Marriages intended to he solemnized in may be lawfully published or marriage celc- 
Ireland between Parties One of whom shall be brated, shall be deemed and taken to belong 
resident in Scotland, a Certificate of the Banns to any parish or chapelry having such church 
having been published on Three several Sundays or chapel next adjoining, for the purposes of 
in the Congregation of which the Party is a the said recited and this act only ; and where 
Member to be obtained from the Minister-^-TheX banns shall be published in any church or 
in the case of a marriage intended to be solem- chapel of any parish or chapelry adjoining to 
nized in Ireland between parties one of whom any such parish or chapelry where there sh^l 
shall he resident in Scotland, it shall he lawful be no church or chapel, or none wherein 
for such party to obtain from the minister of ^ine service shall be solemnized as aforesaid, 
the congregation in Scotland of which he or or to any extra-parochiafi place as aforesaid, 
slift shall bo a member for at least one calendar the parson, vicar, minister, or curate publish- 

L 5 
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ing such banns shall, in writing under his of detail and circumstantiality. Far these 
hand, certify the pubKcation thereof, and act we must find room immediately* 
in all things in the same manner as if either of ,, Chambers, Dec. 19, 1846. 

the persons to be married had dwelt in such 

adjoining parish or chapelry. ** My Lord — I have the honour to reiiort to 

4. When parish church is in ruins, or under your lordship my ])roceedings in compli^ce 
repair. Sfc., banns may be proclaimed, and mar- with your lordship's instructions, conveyed to 
Hages celebrated in an adjoining parish, <Vc. — in yoiu* letter of the lOth of September last. 
That if the church of any parish, or chapel of respecting the districts to be formed for the 
any chapelry, wherein marriages may have purposes of the Act for the Recovery of Small 
been usually solemnized, be in rnins, or be de* j Debts. 

molished in order to he rebuilt, or for any “ Having procured outline maps of the pro- 
other cause, or be under repair, aiid on such | posed districts, (or circuits, as they ought 
account or for any other reason be disused for ; rathci' to have been called,) 1 sent them, \vith a 
public service, it shall be lawful for banns to! statement of the particulars of each circuit, to 
be proclaimed and marriages to he cclohralcd • the clerks of the ])eacc for the several eounties ; 
in a church or chajiel of any aiijoining parish , anti rctjuesled that they would endeevOUT to 
or chapelry in wliicli banns ;ire nsnally j)i*o- i ascertain the opinions t)f those persons whom 
claimeti or marriage is usually celebrated, or they considered tjiialitied, from local know« 
in any place witliin the limits of tlie ]>aris]i or. ledge, tt; giv'e advice on the subject. It had 
chapelry wliicli sliall be licensed by theordi-j I>een iny wish that these docinncnts should be 
nary of the diocese for the jierforiuance of di-, in the liands of the clerks of the peace before 
vine service, during or |jy reason of the rcj)air; the Michaelmas (|narter sessions, in order that 
or rehnilding or disuse of tlie church as afore-, the matter might he ctinsidered by the magis- 
said; and where no such jilace shall he so, t rates at their (jiiarterly meeting ; but 1 was 
licensed, then during such ])eriod as aforesaid ' not able to accomplish this jiart of my plan, 
the inarriage may he solemnized in tlie adjoin-’ Nevertlieless, 1 have reason to know that suf- 
ing cliurcli or cliajiel wherein the i)amis liave • rtcicut jiuhlielty has been given to the details 
been proclaimed, or which shall have ])een ; of the jiroposet! division. 

spocifii'd in the licence; ;md all niarriages I T wish to take this opportunity of acknow- 
herclofore solemnized in other pliK^es within ' ledgiuglhecourlesywithwliiclnnyinquirieshavc 
the said parislies or eb.npelries than the said Itecn answered hy the clerks of the jteace, 
churches or chapeVs on account of llicir being williout one exet plion, and the assistance I 
in ruins, under rejiair, or dt iiiolislud, or taken , have derived from the information readily fur- 
down in order to be rebuilt, or for any otlier nished to me by every one of whom I have 
cause, shall not be lirdile to have their validity bad occasion to reciucsl it. Magistrates, and 
questioned on that account, nor sliall the minis- others acquainted with the country, have also 
ters who have so solemnized the same he sent to me many suggestions, all of wliich I 
liable, to any eccle.sia.stical censure, or to any have very carefully considered, and, in several 
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PROCEKDJNOS 1\ EXECDTiON OF THE ACT. 
— Pit O PO.S E 1) C 1 It ( : U 1 TS . 


iiisianee.s they have kept me from making im- 
portant mistakes. 

It is with great satisfaction that 1 inform 
your lordship that the selection of court towns 
and tlie arrangement of the circuits is generally 
<'orisidere(l judicious. Some obvious blunders 
and omissions have been pointed out, which 
are corrected in the amended list which I have 


We fiMcl in the Morning Clironicle of 
the llh inst. u U tter from Mr. licthune to 
the Lord C-hancellor, — .setting forth flie 
course adopted fur ascertaining the proper 
and convenient places at which the New 
-Small Debt Courts may be held. 

This is ratlier an unusual mode of con- 
stituting courts of justice and establishing 
a new system of judicature tbronglioul the 
country, hut whether announced in tlie j 
London Gazette, or in one or more of the 
daily papers, (and not in the legal periodi- 
cals,) we are duly thankful for the in- 
formation, and presume we only discharg 
our duty in giving it an early place in our 
coIiimn.s. ♦ 

Mr. Betli line lias set forth liis labour.** 
with many explanations and much fulness 


annexed to this report. 

“In two or tlircu instance's I have received 
- conlradictoiy st?itements respeting tbe same 
towns, Imt these <*ases are so very few in num- 
ber, and the great majority of those jiersons 
■ who have made suggestions on the subject 
j agree so well in their recommendations, that I 
i have great confidence in the soundness of the 
I general plan. 

I “ It must, however, be borne in mind, that 
I all that has been hitherto published is a list of 
the towns in which it has been proposed to 
hold court.s, and a general description of the 
circuit wliich is intended for the jurisdiction of 
each judge. No particulars have yet been 
given of the manner in which it is proposed 
that the country comprised within the circuitof 
each judge shall be divided among the difierent 
court towns. I cannot anticipate that this sub- 
division will not be found open to many move 
objections than have been brought against the 
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'Choice of the court towns and the limits of the 
whole circuits. It is obvious that the difficulty 
of a satisfactory division becomes greater as 
the division of the country is carried further,' 
and I think it extremely probable that many 
improvements can be suggested in most of the 
districts which I have assigned to each court. 

^ The basis of the whole scheme is the di- 
vision of the country which has been already 
made under the authority of the Registrar- 
General of Births, Deaths, and Marriages. 
Those districts are, in most cases, conter- 
minous with the poor-law unions, and have 
been formed after local inquiry and considera- 
tion of those circumstances which connect the 
several j)arishes. I considered, therefore, that 
it \yas far more probable that a convenient di- 
vision would be obtained by using these dis- 
tricts, than by attempting a new arrangement 
of the 25, 000 parishes and townships of I'hig- 
land and Wales, on any notion of contiguity or 
apparent convenience derived from mere in- 
spection of the majj, which 1 know, from fre- 
quent experience of similar undertakings, to be 
very fallacious. Even where I believed that 
the division might be improved, I considered it 
to be preferable, on the whole, to adhere to 
those recognised divisions, unless where the 
inconvenience of doing so was very great and 
obvious. But this principle could not be ad- 
hered to throughout. The number of super- 
intendent registrars' districts in England and 
Wales is OiP: the number of court towns 
which have been considered sunicient for the 
purpose of the Small Debts Act, exclusive of 
the metropolitan courts, is only 454 ; and al- 
though two or more districts are in some in- 
stances arranged round a large town, so as to 
allow of tlieir being annexed to it, yet many 
still remained which it became necessary to 
divide, in consequence of tlicic being no town 
of sufficient irnjiortance to justify the establish- 
ment of a court in the district. 

‘‘ In every case where 1 liave h'ul to divide 
district, I liave etnleax ourcd, as far as ])(>ssiblL*, 
to adopt tlie Registrar-Gcncrars division into 
sub-districts, for the same reasons as those 
above stated, lu many instances, however, 
even these divisions were not suital)le ffir the 
pnr])ose ; and 1 have been forced to specify 
particular ])arishes or townships. In only one 
instance beside the metropolitan courts have I 
carried the division beyond parochial or town- 
ship boundaries. 

“There are, in the annexed lists, exclusive of 
the metropolis, 265 towns, to which a single 
superintendent registrar’s district is annexed ; 
71 , to which several undivided districts arc an- 
nexed; and 118, whidi include separate sub- 
districts, or single parishes. 

“ It will he comparatively easy to improve 
the division, when the courts shall have been 
for a little time in operation. Where separate 
clerks are attached to each court, some of 
them, indeed, will obviously have an interest in 
objecting to future improvements of the dis- 
tricts ; which, by lessening the jurisdiction of 
the court to which they belong, may curtail 


their emoluments ; but, even supposing them 
to he unduly influenced by such considerations, 
^et the judge, who presides over each district in 
jShn, can have no reason for not wishing to 
make them all as generally convenient as pos- 
sible; and they will be enabled, by a very 
short experience of the proposed districts, to 
ascertain what changes in them are desirable. 
^Fhese may then he effected, under the powers 
of the act, by the same authority as that by 
which the districts are first constituted. Look- 
ing forward to such suggestions being made 
and acted upon, I ha^e attached much more 
importance to making the outward boundary 
of the circuits unexceptionable than to perfect- 
ing every particular, of the subdivision into 
court districts. 

“ There are many cases in which two, or even 
three towns of nearly equal importance, are 
each situated near the extremity of the district 
in which they are included. I have considered 
myself bound, by the terms of your lordship’s 
instructions, to select one town in every such 
case as that in which the court is to he held; 
hut there can he no doubt that the convenience 
of ihc inhaliitants would be most effectually 
consulted by ordering the court to be held al- 
ternately in each of them. One of the strongest 
cases in point is in the Isle of Angle.sey. The 
principal p()])ulation of the island is in the three 
towns of .\inlwch, Tlolyhcad, and lieaumaris, 
all on the coast ai different sides of the island. 
It would be very inconvenient for the inhabi- 
I tants of any two of these towns to resort to a 
court at the third. Llangefni has consequently 
Ijecn fixed upon as most central for the whole 
island ; l)ut it cannot be doubted that a far 
more satisfac’tory arrangement woiihl be by 
ordering the court to be held alternatively at 
Amlwch, Beaumaris, and Holyhead ; even 
though in each case it should be held once only 
in three months, instead of every month at 
Idangefui, as now proposed; leaving it to be 
settled by the ju^actice of the court to which 
town defendants should be suininoned. Sand- 
wich and Deal, in Kent; Trowbridge and 
Melksliain, in Wiltshire ; and many other such 
instances might be cited, to which the same 
remark is applicable. That system is now 
acted on under the acts constituting several 
(kmrts of Requests, which authorize the hold- 
ing of the court in more than one town ; it is 
thoroughly well understood, and leads to no 
practical inconvenience. 

“ I have thought it right to make this sug- 
gestion to your lordship, because 1 am con- 
vinced that the adoption of it would obviate, 
in several cases, objections which may, with 
much show of reason, be made against the pro- 
posed districts. 

" Two circuits have been added to the num- 
ber formerly proposed, in consequence of the 
Welsh circuits and those of the eastern counties 
having appeared too laborious. On the other 
hand, one has been suppressed in Lancashire, 
in consequence of an enlar^^ernent of the juris- 
diction of the Liverpool couft. The whole nvun- 
ber, therefore, including th(t eight metropolitan 
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circuits, i« CO; and tlic whole number of towns ner is, as already mentioned, 454, exclusive of 
where courts are proposed to be held, exclu- the metropolis. The whole area of hnglana 
aively of the metropolis, is 454. ^Jand Wales, exclusive of the inelropolis, is 

** llie limits of the circuits have been fixOT/ 57^5^35 square miles; and if this space be sup- 
xnainly by reference to the population, and to jiosed to be covered by 454 equal regulu* 
nutnl>er of court towns in each. The whole hexagons, the radius of the circle circumsenu- 
pulation within the limits of the act was, in ing each differs by seven miles by less than 
1841, 15,7G9>5G1. This gives, for the average, twenty feet. 

about 263,000. The circuits have been so ar- “ Undoubtedly, so very close an approximar 
ranged, that the population of only one circuit tion by the average to the proposed standard 
differs from the average by more than 50,000; must be looked upon as accidental; but the 
twenty-six are within .25,000 of the average; proposed schtMiie of division will bear an appli- 
Beventeen are more than 25,000 below it, and cation of the same test in more detail, although, 
sixteen more than 25,000 above it. Mid-Wales, of course, with greater deviations from the 
the least populous circuit, contains 202,713 standard. 

persons; and Hampshire, the most populous, “ It is not easy to try each county separately, 
312,220. 'ihe act directs that a court shall he because many court towns are situated near 
had in each town at least once a month, unless the borders ot the counties in which they lie, 
by leave of the Secretary of State; and the and their districts include considerable parts of 
number of court towns, as at j)n!sent fixed, the adjoining counties, of which 1 have no 
does nor, in anv circuit, exceed twelve. i measure. Ihit, by collecting several counties 

“ It may he thought that population alone is | together, these sj)urceB of error are much dU 
not well suited for the basis of this division, I miiiished, and the united area of several coun* 
inasmuch as it is certain that a far greater ' lies may he considered as nearly representing 
amount of business is to he expected from a j the districts of the towns which are in them, 
dense town poindation than from the same • “ If, for the purpose of aj)plying this test, 

number of pcoj)lc scattered over an agricultural ’ Kngland and ^\’ales is divided by a line from 
district. On the other hand, it is to be re- ! the Hristol Channel to Boston Deeps, separat- 
menibered that the labour of the judge will he ' ing Wales arid eighteen English counties 
increased in the latter case, by the great mirn- (nearly comprised in thirty-one circuits), on 
her of towns which he will be required to visit, the ncjrtberii side, from twenty-two counties 
It is also remarkable, that as far as can be as- (nearly comprised in twenty-nine circuits) on 
certained from the returns of business in the the southerin side, the population north of this 
existing Courts of Request, density of popula- line, in 1S41, was 8,1 19, .565, and south side of 
tion alone is not a safe criterion of the amount it 7,7<:>7,150, The average size of the 25X 
of business. In the courts of Halifax, in the court districts, in the counties north of this line. 


West Riding of Yorkshire, and at Bristol, the 
returns show a number of suits corrcs])ondirjg 
to 50 in the year for each 1,000 persons. In 
some of tho C(|ually pojmloiis districts of Can- 
cashirc, returns of the same kind, from courts] 
possessing similar jurisdiction, are as low as 5 
per 1,000. 

‘'In the absence, therefore, of any better 
test of the proper extent of each (dreuit, I have 
adopted that of poi)ulation, allowing those 
limits of deviation which I have already men- 
tioned. 

“ The limits of the district of each court have 
generally been determined by reference to size, 
rather than population. From your lordship’s 
instructions to me, 1 understood it to be your 
w^isb that ibe distance of seven miles should be 
considered as the average range of jurisdiction 
for each court. Of course it has not been 
possible to observe this rule otherwise than 
approximately. It was necessary to select the 
principal towns of each county; and their 
situation and the nature of the intervening 
country occasioned much necessary deviation 
from the standard. Nevertheless, the average 
result approaches very nearly to it. 

" The number of court towns assigned to 
each circuit was determined, by reference to 
what appeared advisable, on a separate exami- 
nation of each county, in general conformity 
with the standard of seven miles. The whole 
number of court towns obtained in this man- 


exceeds tho standard of seven miles by less 
than Cl yards ; and the average sizx* of the 2(13 
districts in the counties south of it, exclusive 
of the inctr()j)nlis, falls short of seven miles by 
about 90 yards. If, beginning from this great 
natural division, we further sub-divide the 
country into tl)e following eight groups of 
counties, tlie figures set against them show the 
area, niirnher of courts, and average distance 
from the court town to the extremity of the 
district ill each group, determined in the maii- 


Ntirthurnbcrland 

Durham 

Cumberland . 

Westmoreland 

Lancasbire . 

Yorksliire 

Lincolnsbire . 

Leicestershire 

Rutlandshire . 

Nottinghamshire 

Derbyshire 

Cheshire • 

Staffordshire . 

Shropshire 

Warwickshire 

Worcestershire 

Herefordshire 

Monmouthshire 


Ar«*a in 

Nninbrr 

Avc*roj;e 

Sqiinre 

of Court 

Distanci 

Miles. 

Tuwiin. 

ill Milts 

* 5,253 

32 

7-l> 

1 7,602 

67 

6T/ 

.[ 5,431 

39 

7*3 



TJfef SniaU i)^ Courts, 


^9 


Aren jn 
Sail a re 
Mlleii. 

7,425 


Number 
of Court 
'Jowij?. 
43 


Average 
Distance 
in Miles. 
8-2 




9,382 73 


16,693 


63 


19 , 19 ; 07 


454 


6*5 


7‘3 


Wales . , « 

Norfolk . i 
Suffolk • 

Essex 

Hertfordshire • 

Middlesex 
Cambridgeshire 
Huntingdonshire 
Northamptonshire 
Buckinghamshire 
Bedfordshire . 

Kent • « 

Surrey . , 

Sussex . 

Hampshire 
Berkshire 
Oxfordshire . 

Cloiiccstcrshire 
Wiltshire 
Dorsetshire 
Somersetshire . 

Devonshire . . I 

Cornwall . . / 

England and Wales'! 

(exclusive of the >57,735 
Metropolis) . .J 
“These general results appear to me to 
warrant iiiy assuring your lordship that the 
principle of division which you desired to 
adopt has been, as far as possible, faithfully 
and systematically observed. 

“ Although population has not been made 
the basis of division for the separate districts, 
yet 343, or nearly three-fourths of the whole 
number, range from 10,00() to 40, ()()(). The 
following siimmary shows how the whole po- 
pulation is distributed : — 

29 Districts under 10,000 averaging 
rather less than 8,000 
343 Districts, from 10,000 to 40,000, 
averaging about 22,000 
53 Distiicts, from 40,000 to 70,000, 
averaging more than 50,000 
17 Districts, from 70,000 to 100,000, 
averaging about 82, ()()() 

12 Districts exceeding 100,000, aver- 
aging 170,000 .... 

11 Metropolitan courts . 


224,905 

7,5/0,808 

2,074,850 

1,395,893 

2,045,734 

1,851,111 


15,709,301 

Population not included in the foregoing 
districts : - 

East London 39,055 

City of London .... 55,907 

West London 33,029 

Police in Middlesex, Surrey and Kent 3,090 

Barracks, hospitals, and. hulks in Kent 5,127 

Travellers 4,890 


Population in 1841, as per account 

(52) 15,911,725 

“ Usk, in Monmouthshire, is the least popu- 
lous, contaunng only 4,126 persons. Twelve 
others are under the average of tliis class. Of 
the whole 29, 14 are in the mountainous parts 


I of the four northern counties, and in Wales, and 
I Monmouthshire. 

“ The twelve most populous districts, Out of 
the metropolis, are Yaverpool, Manchester, Bir- 
mingham, Bri^ol, Leeds, Sheffield, NotUng- 
hara, Bradford (West Hiding), Newcastle-on- 
Tyne, Plymouth, Halifax, and Norwich; only 
three of this class — ^Bristol, Norwich, and Ply- 
mouth, and only three of the class next below 
it — Bath, Portsmouth, and Exeter, are in the 
southern division of the country. It deserves 
to be noted, as giving»an idea of the compara- 
tive magnitude of the metropolis, that the twelve 
most populous ])rovincial districts, including 
the largest towns and extensive adjoining tracts 
of land, amounting m all to nearly 1,000 square 
miles, only just surpass the population which it 
contains in about 70 square miles. If the same 
comparison is made within the limits adopted 
by the registrar-general, the population of the 
metropolis exceeds the united population of 
the twenty largest provincial towns in England, 
including every one which has more than 40.000 
inhabitants. 

“In order to compress this report as much 
as possible, I hav'e defined the districts in the 
annexed list, by merely stating the names of 
the siij)erin!.endent registrar-general’s districts, 
wliere the whole is to he included within the 
I jurisdiction of the same court; and, as these 
are divisions recognised by law, 1 see no incon- 
venience in adopting these descriptions in the 
orders constituting the courts. Most of them, 
are identical with the poor-law unions, and in 
that case are well known in the country. But 
even wliere this is not eo, it will be easy for the 
officers of the court to obtain from the regis- 
trar-generars officers a detailed enumeration of 
the parishes and townships of which each dis- 
trict consists, and these may be publislied in 
the neighbourliood of each court. Owing to 
the ])rovision of the Registration Act, by which 
j the })oor-law unions were adopted for the pur- 
I j)oses of that act, it happens, I believe in many 
I instances, that detached portions of parishes are 
included in districts in which they are not 
locally situated. It will he well to remedy this 
inconvenience with respect to the jurisdiction 
of the new courts ; for which purj>osc, the 
orders in council should contain a declaration 
that all such detached lands are to be deemed 
w-ithin the jurisdiction of the court within the 
precincts of which they lie. 

“ For convenience of reference, I have added 
to the particulars of the districts a list of court 
towns, arranged alphabetically in their several 
counties, with an indication of the circuit to 
which each belongs. In the headings of the 
circuits I have indicated only those counties to 
which any court town in the circuit belongs. 
It happens in a great number of cases that the 
boundary of the county is disregarded in the 
formation of the district ; and this must be pro- 
vided for in the orders in council, by a special 
declaration, such as is warranted by the act, 
for declaring all such places which are in an 
adjoining county to be within the jurisdiction 
of the court to Avhich they are annexed. For 
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greater precautian, it may be well to annex this 
declaration to the order for constituting each 
Court. 

"I'he Act empowers her Majesty, by order 
in council, to direct that any of the courts of 
request mentioned in either of the schedules 
annexed to the act shall be holden as a county 
court, with such alteration of district as may 
appear advisable ; and, in any such case, gua- 
rantees to certain officers of the court an ap- 
pointment to the like office in tlie court so 
substituted. There is siJso a power of a])olisli- 
ing any of the said courts of request. Con- 
ceiving that the intention of the legislature was 
to preserve to these (jfficers their present offices 
unimi)aired, as far as migiit he consistent with 
the general scheme, 1 have examined the list of 
towns in which courts are now lield under the 
several acts mentioned in the schedule, and find 
that, with very few exceptions, this substitution 
can be made in a satisfactory inaiiiier. 

“ In the annexed list, I have set opposite the 
name of each town in which a court is now 
held the name of the town, which is cither the 
same, or apjiears to me most nearly to repre- 
sent the same district. I am not sure that this | 
list is quite accurate, l»ecause some of the acts, | 
after specifying particular towns in which courts | 
are to he held, give a general power of holding 
them in any other convenient place within their 
jurisdiction i and I do not know, in every case, 
how far this power has been used. A few com- , 
plex cases occur, on which 1 have made special . 
explanatory notes. j 

Here follows the list of the towns at' 
which the existing courts arc held, and 
next various notes thereon from a to z, 
explaining tlic jjcculiar circumstances re- 
lating to a considerable number of such 
courts. The letter thus concludes ; — 

I have liad some doubts whether the letter of 
the act, strictly taken, will authorise the sub- 
stitution of several courts for one, in the man- 
ner in whk'li I have in some cases set them 
down, but, assuming the information on which 
the list is made out to be free from error, there 
can be little doubt that it is the most effectual 
way of carrying out its spirit ; and any techni- 
nal doubt which might arise on the subject can 
be completely removed in each case, if the 
judge wlio, subject to your Ifirdship’s apjiroval, ; 
has the patronage of those offices to wliich there 
is no vested right, will confirm each of the 
appointments on which any such doubt might 
be entertained. If your lordship has the same 
view of the intentions of the act, I apprehend 
that there would be no difficulty in suggesting 
this as a proper course to be taken. 

I have the honour to be, my lord, your lord- 
ship’s obedient servant, 

“ J. E. D. Bethune.” 

'I’his letter is followed by the proposed 
metropolitan courts in Middlesex, Surrey, 
and Kent, and the list of court towns ar- 
ranged in counties. These will be given 
in our next number* 


BANKRUPTCY AND INSOLVENCY 
REFORMS. 

The following letters will show the present 
state of the pro})osed alterations in the Law of 
Bankruptcy and Insolvency. The first is from 
Mr. Hawes, the (’hairman of the Society for 
promoting these Reforms, and the second from 
Mr. Vizard, the Lord Chancellor’s Secretary 
of Bankni}>ts, addressed to Mr. Curtis, the 
Secretary of the Society. 

Lambeth, Bee, 15f7/, 1846. 

“ Bankruptcy and Insolvency Law Amcnd- 
ineijt. 

“ Si n, — I have the honour to send you a 
coj)y of a letter which has been received from 
Mr. Vizard, the i^ord Chancellor’s Secretary 
I of Banki u})t(*y, informing the committee that 
I several of the clauses of the bdl drawn by 
them, and presented to the House of Commons 
by Mr. Hawes, will in all probability he adopted 
by the Lord (Miancellor in his new measure to 
amend and consolidate the statutes relating to 
bankrupts and insolvents. 

** As soon as the committee receive the copies 
of the hills referred U), they will be carefully 
considered, and a report uj)on them submitted, 

I with as little delay as possible, to the sub- 
I scrihers. 

** 1 am, Sir, your most obedient servant. 

William Hawes, Chairman.” 

** Secretary of Bankrupts^ OJfice, 
Dec, 10, 1846. 

Sjr, — I n reply to your letter of the 4th, I 
beg to inform you that 1 have pre|)arcd a bill 
to amend the laws and consolidate the statutes 
relating to liankrupts, in which I have inserted 
several of the clauses from Mr. Hawes’s bill. 
This new bill will he circulated, and you shall 
have a co})y; but the Lord Chaiieellor has 
begged it may not go out until he has con- 
sidered it. 

“ 1 shall be happy to see you and any other 
gentlemen who take an interest in the subject ; 
but 1 submit to you that this will he better 
postponed until you have seen the bill, to as- 
certain how far it meets your wishes. There 
will be a separate hill for insolvency. 

(Signed,) “William Vr/AUD.” 

“John Curtis, Esq.” 

HILARY TERM EXAMINATION. 

The examiners appointed for the examina- 
tion of persons a])plying to be admitted at- 
torneys, have ai)pointed Thursday the 21st day 
of January, at lialf-past nine in the forenoon, 
at the Hall of the Incorporated Law Society, 
in Chancery Lane, in order to be examined. 
The examination will commence at ten o’clock 
precisely. 

The articles of clerkship and assignment, if 
any, with answers to the questions as to due 
sevviee, according to the regulations approved 
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by the judp^es, must be left on or before 
Monday, the 18th January y with the secretary 
of the Law Society. 

Where the articles have not expired, but 
will expire during the term, the candidate may 
be examined conditionally, but the articles 
must be left within the first seven days of 
term, and answers up to that time. 

A pajier of questions will be delivered to 
each candidate, containing questions to be an- 
swered in writing, classed under the several 
heads of — 1. Preliminary. 2. Common and 
Statute Law, and Practice of the Courts. :5. 
Conveyancing. 4. Equity and Practice of the 
Courts. r>. bankruptcy and Practice of the 
Courts. G. (h'iminal Law, and Proceedings 
before Justices of the Peace. 

Each candidate is required to answer nil the 
preliminary questions (No. 1 .) ; and it is ex- 
pected tliat he should answer in ///7*cc or more 
of the Ollier heads of impiiry. Common Lair 
and Equity heing two thereof. 

SOLICITORS’ cosrs OK KIAT ON 
M.ANKRUFrS PETiriON. 

To Ihr Editor of the Jjeyal Ohserrer, 

Sill, — A matter of considerable imjmrtance 
to the profession has occurred under tlie fol- 
lowing circuiiislances : — 

I issued a Gat against a trader on liis own 
petition, ii|)on wliich be was declared a bank- 
rupt, and odicial and creditors’ assignees duly 
appointed. The bankrnpt’s nnal examinalion 
has l)ccn adjourned sine die. 'Phe assets re- 
alized were about (>()/ , (and it is expected a 
sum of about 10/. more may at a future day be 
collected, but this is uncertain ; in all other re- 
spects it may be said there is no estate to he 
administered, the bankrupt having mortgaged 
all bis property for consiclerably more than its 
value ; there is no dispute about tins part of 
the case ;) and thereout the oflicial assignee 
paid the sums of 20/. and 10/. to the Ac- 
countant- Cieneral, pursuant to sections 4G 
W. 4, c. 5(i, and there is a balance in his 
hands after paying messenger’s bill, &c., of 
1/. lO.s’. No part of the petitioner’s taxed 
costs have been ])aid. Referring to the recent 
cases, — Exparte Tcaf/ue, in re Berreriyer, 1 Dc 
Gex, and L. (). 9th May, lS4r> ; Exparte Par- 
sons, in re Fidyen, and Exparte Burhannan, re 
Birleij, Jurist, No. 499, vol. 10; Exparte 
Jenvood, in re Dockfrey, No. 507, vol. 10 ;| 
and Exparte Sylvester, in re Henry Deacon, j 
Times newspaper, 3rd Dec. last, I was inclined | 
to think I might get the petitioner’s costs on 
petition, as in the above cases, and 1 asked the 
opinion of counsel engaged in one of the above 
petitions, whether I could do so successfully, 
and he informed me that inasmuch as creditors* 
assiffnees had been appointed, the above sums 
of 20/. and 10/. could not be applied in pay- 
ment of these costs solely on the ground of the 
appointment of creditors* assignees. Having! 
obtained counseRs opinion, it may be said 1 


should be aaVisfied, but I trust you will excuse 
me canvass mg the matter, and through the 
medium tf your intelligently-conducted journal 
obtain, if possible, a little more light on the 
subject. It is important to observe the periods 
at which the official assignee is directed to in- 
vest the monies, under 1 & 2 W. 4, by sect. 46, 
the sum of 20/. is to be paid to the Accountant- 
General “out of the first monies that shall 
come to his hands immediately after the choice 
of assignees hy the commissioners,*- which I 
construe to mean the fippointinent of official 
assignee, because tbo second mentioned sum 
(10/.) by sect. 55 “is to be paid by the official 
immediately after choice of assignees hy the 
creditors, or so soon afterwards as a sufficient 
sum shall come into his hands for the purpose, 
over and. above the sum hereinbefore directed 
j to be paid hy such assignee,** It strikes me 
I tliat if the Court of Review considered that the 
; payment of the 20/. to the Accountant-Cieneral 
■precluded the judge from dealing with that 
i sum, he would not have made the order in 
: Exparte Buchannan, re Birleip 'Klie language 
I of the chief judge in the last-mentioned case 
i inclines me to diff er with the opinion of counsel, 

; in my case, as in UuchannaiTs, “the machinery 
i jirovided for the. distribution of the bankrupt’s 
; effects was ]uU in motion (and the sums of 20/. 
and 10/. rci liz ‘d) through my instrumentality 
alone, wilboul the. creditors receiving any 
benefit whatever.” The apjiointment of credi- 
tor’s assignees, as it seems to me, ought not to 
affect the question of the petitioner’s right to be 
paid his cash out of the fund in the hands of 
Accounlant-tieneral, intismuch their ap- 
pointment has not altered the condition of the 
I I)ankru])t’s estate in any one point of view. In 
fad, there is, in my case, no estate cajiahle. of 
ve.sting in tlie assignees, and therefore, their 
appointment is, for any beneficial purpose, 

' nugatorv. If the a|)j)ointinent of creditors* 
assignees and tlieir accejit.ance of the trust im- 
jiosed upon ihein personally the payment of the 
• petitioner's costs of the fiat, then indeed I can 
see a wi<le difference and sound reason for the 
court refusing to make an order for payment of 
tlif>se costs out of the fund in court. I admit 
the choice of creditors* assignees anlhorhes the 
jiayment by the official assignee of the 10/. on 
tlieir apjiointment, but I contend that the mere 
; compliance with the requisitions of the act of 
parliament does not disjiose of the question as 
, to how the fund in the hands of the Accountant- 
General is to he applied. 

Upon a review of the reported cases, and 
considering the circumstances detailed relative 
to my individual case, I W'ouhl suggest the. fair 
way of putting the question slioiild be as 
follows, viz. : — 

Is the judge of the Court of Review so fiir 
fettered by the stat. of \V. 4, as to preclude him 
from iii'erfering with the sums in the hands of 
the Accountant-General by reason of the ap- 
pointment of creditors’ assignees, or can he, in 
the exercise of his judicial functions, apply any 
part of that fund in liquidation of the petitioner s 
costs of the fiat, upon the principle established 
in Exparte Buchannan, rs Birley, 
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I will only add that myself, in common with 
many others similarly, circumstanced, will feel 
obliged by your insertion of this letter, 
and for any information you may be able to 
afford on a matter affecting the interests of the 
profession generally. Perhaps some of your 
correspondent familiar with oankruptcy prac- 
tice may be disposed to assist my inquiries. 

A Subscribes. 

RENEWAL OF AITORNEY’S CER- 
TIFICATES. 

First day of Hilary Term, 184 7. 

The following notices have been given of 
application on the 1st day of Hilary Term, 1847, 
for leave to take out certificates pursuant to 
judge's orders. 

Bernard, Edward Westland, OO, Albany Street, 
Regent’s Park, and Park Street, Grosvenor 
Square. 

Dabbs, John, Leicester, and Stoke-upon-Treiit. 
Goodevc, Joseph, 14, John Street, Bedford 
Row, and Grenville Street. 

Hope, Aslifield Church, 3, Frederick’s Place, 
Old Jewry, and Southampton Row. 

Ingleby, Christoidier, Lawkland Hall, near 
Settle, ami Ktiaresborough. 

James, James, 18, Clement’s Inn, and Gray’s 
Inn Square. 

Leathes, Hugh Stanger, jun., 8, Old Dorset 
Place, Clapham Road. 

Osbaldiston, Francis James, St. Alban’s. 
Parkes, 'Ihomas William, Hereford, and 12, 
North Terrace, Camberwell. 

Ransom, Henry Starling, Holt. 

Salt, George Moultrie, 6, Caroline Street, Bed- 
ford Square. 

Webb, Henry, 13, Clement’s Inn, Great Tower 
Street, and Tunstall. 

ANALYTICAL DIGEST OF CASES, 

REPOUTKl) IN ALL TIIR COURTS. 

©ourU of 

PLEADINGS, 

ADMINISTRATOR. 

Parties, — By a decree the bill was dismissed 
as against A„ one of the defendants, and he 
was to be paid bis costs. A bill was afterwards 
filed to set aside that decree; and A- being 
dead, letters of administration to him, limited 
to the purposes of the suit, were taken out, and 
the limited administrator was made a party to 
the suit : Held, that A, was not properly re- 
presented in t\ie suit, as it sought to deprive 
bis estate of a benefit. Dams v. Chanter^ U 
Sim. 212. 

BILL. 

New Where a defendant raised a new 


Issue by his answer, and the plaintiff proceeded, 
to the hearing without amending his bill, the 
court, under the circumstances of the case, di- 
rected the plaintiff to amend his bill by chwrg* 
ing the new matter insisted on by the answer. 
Watts V. Hyde, 2 Coll. 368. 

AMENDMENT AFTER HEARING. 

New charges affecting former defendants,^ 
An order made at the nearing, that the cause 
should sttind over, with leave to amend by add- 
ing proper parties, and apt words to charge 
them, or to show that other parties are not ne- 
cessary, or to file a supplemental bill, does not 
entitle the plaintiff to introduce by amendment 
any charge against the original defendants, 
which is not necessary to explain the amend- 
ment. Gibson V. Ings, 5 Hare, 156. 

ANSWER. 

1. Insufficiency, — Forfeit irre. — ^'Festator, after 
giving certain benefits to his heir, revoked 
them in case she should ever dis]uite his will or 
his competency to make it, or should not confirm 
it when required, or should not resist any pro- 
ceeding, by the result of which a greater bene- 
fit might be aitainalile by her than was intended 
by the will. A bill, against the heir and others, 
to establish the will and carry the trusts into 
execution, contained statements and interro- 
gatories founded on them, relating to the tes- 
tator’s sanity, and to the heir having refused 
to confirm the will : Held, that the heir was 
not bound to answer any of the interrogatories 
relating to the testator’s sanity, notwithstand- 
ing the revocation-clause might be invalid, or 
she might have made an admission, in her an- 
swer, which subje.cted her to its operation, if it 
were valid, Cooke v. Turner, 14 Sim. 218. 

2. Product ion of papers. — A defendant, in 
his first answer, stated, that certain pajiers in 
another suit referred to in the bill, were in pos- 
session of his solicitor, and being asked by the 
amended bill to set forth a schedule thereof, he 
stated, that lus solicitor had made diligent 
seandi for them, but that they could not be 
found, having been inisnlaced or mislaid in the 
solicitor’s office ; and tnat, therefore, he could 
not set forth a schedule of them : Held, that 
the answer was insufficient. Ellwand v. 
McDonnell, 8 Beav. 14. 

3. Production of papers. — An Irish insur- 
ance comfiany were enabled to sue, and liable 
to be sued, in the name of one of their mem- 
bers. An assurance was effected through A, 
their English agent, who was not a member at 
the time, but afterwards became one. The in- 
sured filed a bill respecting the policy against 
A, while he was a member, which charged, that 
be and the company had in their possession 
documents relating to the matters, &c.« and re- 
quired him to set forth a scliedule thereof. A, 
afterwards transferred his shares and ceased to 
be a member, and shortly afterwards put in his 
answer, stating that he had not, and was not 
entitled to have access to the company’s papers, 
and could not set forth whether they had any 
documents in their possession, or set a 
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fich^ule tii6Teof : Held, that the answer was 
sttfflcient. Ellwand v, M* Donnell. 8 Beav. 14. 

“ 4 . Supplemental , — Leave given, after cause 
at issue arid in the paper, to die a supplemental 
answer to correct an important date. 

A defendant insisted on his discharge under 
the Insolvent Act in 1835, in bar. After the 
case was in the paper, he discovered that the 
discharge took place in 1836. A discharge in 
1836 would be a good defence, but the dis- 
charge in 1836 would not. Permission was 
given to file a supplemental answer to correct 
the date. 

A defendant asking leave to file a supple- 
mental answer, must distinctly state the terms of 
the answer intended to be filed. Fulton v. 
Gilmmry 8 Beav. 154. 

BILL. 

Revivor. — A defendant who bad been served 
with a copy of the bill died without having ap- 
peared. Held, that his personal representatives 
must be brought before the court 5 and that,; 
for that purpose, an original hill, and not a| 
bill of revivor, nuist be filed. Hardy v. HulL 14 I 
Sim. 21. I 

See Amended Bill; Amendment after Hearing. 


collusion, the objection may be taken at the 
hearing. Nixon v. Robinson, 2 J. & L. 4. 

2. lo abill filed by the assignees of a bank- 
rapt against a creditor, impeaching the amount 
of a debt for which the creditor had obtained 
judgment and taken the bankrupt’s goods in 
execution, and praying an account of the deal- 
ings and transactions between the bankrupt and 
the creditor, a general demurrer for want of 
equity was allowed. 

After judgment and execution obtained by a 
creditor against his debtor, the debtor becomes 
bankrupt, and his goods are seized by the messen- 
ger. The creditor then brings trover against the 
assignees, and trespasys against the messenger. 
Upon a bill filed by the assignees against the 
creditor to enforce a substantial right in equity 
in respect of the bankrupt’s goods, it is not an 
objection for multifariousncss, that the bill 
I prays an injunction to restrain both actions. 

I EflTect, as between co-defenilants, of the 23rd 
Order of Aug. 3 841. Boyd v. Moyle, 2 Coll. 
316. 

pahtirs. 

1 . Partnership. — If the business of a nu- 
merous partnership has ceased, or been bus- 


bankrupt. j 

Semhle, that, upon a hill filed by assignees of ; 
a bankrupt against a judgment creditor of the | 
bankrupt, impeaching the alleged amount of’ 
the judgment debt, and praying an account, it j 
is a good ground of equitable relief that, at the | 
time when the action in which the judgment • 
was obtained was commenced, the bankrupt ’ 
was in pecuniary difliculties, and was pressed j 
for ])aynient of his debts by several of his ere- ! 
ditors, and that he was unable, by reason of j 
such diniculti(?s, to attend to the defence of the ' 
action. Boyd v. Moyle, 2 Coll. 324, 

KXCEPTIONS. 

Leave given to file exceptions nvnc pro tunc* 
on j)aymcnt of costs, under peculiar circum- 
stances. Majoribanks v, Hovenden, 8 Ir. Eq. 
Rep. 317. 

FOREJON JUDGMENT. 

A plea of the judgment of a foreign court 
must show, not only the identity of the subjects 
in contest, the competency of the tribunal, and 
the finality of the judgment, hut also the iden- 
tity of the issue, and that it was decided on its 
merits. Garcias v. Ricardo, 14 Sim. 205, 

HEARING. 

See Amendment after Hearing. 

MULTIFAIllOUSNESS. 

1. An account of rent and mesne profits de- 
creed under circumstances of complexity of 
title occasioned by the acts of the tenant, and in 
order to avoid a multiplicity of suits ; the bill 
also seeking the delivery of a deed to be can- 
celled. 

SemWe, That if a demurrer for multifarious- 
ness cannot be taken to a bill because it con- 
tuns a charge of collusion between the several 
ddendants, and the jdaintiff fail to prove the 


pended, a bill may be filed by some of the part- 
ners on behalf of themselves, &c. to have the 
necessary accounts taken and the affairs of the 
partnership wound up j but if the bill asks, in 
addition to that relief, that the partnership may 
be dissolved, all the members, however nu- 
merous, must be parties to it. Decks v. Stan* 
hope, 14 Sim. 57. 

Cases cited iii the judi’uient: Evans v. Stokes, 

1 Keen, 24; Long v. Yoiige, 2 Sim. 369; 

Wall worth v. Holt, 4 .Myl. & Cr. 619. 

2. Fraud. — A hill was filed for relief against 
a conveyance of real estate, made fraudulently 

I to defeat a siHiuestration of the privy council ; 

I Held, that a person alleged to have concurred 
jin the fraud, and to whom an outstanding 
term had been assigned to attend the inherit- 
ance, was j)ropcrly made a party to the suit. 
Taylor v. Wyld, 8 Beav. 1 59. 

3. Legatee.-^A. and B. having been co-exe- 
! cutors, and A. having survived B., the repre- 
• sentatives of /I. .many years after the testator’s 

death, filed a bill against the representatives of 
B. to recover assets of the testator alleged 
to liJive been possessed by B. The bill did 
not state that any debts or legacies of the 
testator’s were unpaid, or that there was 
any residuary legatee, or that the plaintiff 
or any other person was beneficially interested 
in the assets. There was, however, in fact, a 
residuary legatee, and the other defendant; 
by their answer objected, that such legatee 
ought to have been made a party to the suit ; 
Held, that the objection was valid. Adams v. 
Barry, 2 Coll. 285. 

4 . Preliminary inquiries. — Legatees. — Ap* 
pointmmt.’-Thc plaintiff, under a will, claimed 
a fund over which the testatrix had a power of 
appointment, and wliich was subject to a gift 
over in default of appointment, to the childireil 
of the donor to the power. ITie trustees did 



tion, that it might be delivered up to be can- 
celled, "or that they might be otherwise re- 
lieved therefrom, and in such manner as the 
court might think fit but the bill contained 
no offer to pay back the premiums. Held, 
first, that if sucli an admission were necessary, 
the prayer sufficiently implied it; and secondly, 
that the board of directors who managed the 
affairs of the company were not necessary par- 
ties. Barker v. Walters, 8 Beav. 92. 


BEVIVOB. 


See Bill, 


SHIP. 

A bill for an account of t)ie earnings of a 
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not admit that the will was an effectual ap- managing partner, made all the advance 
l^intment. Held, that, although the plaintiff's self, and that he had aettled with and releaaed 
title was not admitted, it was a case in which the co-partners ; and it was held that an undcr- 
the persons entitled in default of appointment taking by the plaintiff to bear any Uabilitiaa 
were necessary parties, and where the court, which, on taking the accounts, might appear 
therefore, would, under the Order 5 of the Qth to subsist against the absent partners in favour 
of May, 1839, direct preliminary inquiries to of the defendant, would not cure the defect, 
pertain who were such persons. Johns v. JBUs v. Nash, 1 Phill, 694. 

Dickinson, 5 Hare, 130. 

5. Annuiinnts.^The court having decided INSURANCE. 

that the plaintiff was entitled to an annuity on Premium.— Parties. -^Three directors who 
the lands of G., on which certain persons not signed a policy, filed a bill on behidf, &c.. pray- 
parties to the suit were entitled to a charge ; ^ o? allegations of fraud and misrepresenta- 
and a question of priority having arisen be- 
tween the plaintiff and them, the cause stood 
over to make them parties. Held, that they 
must he made answerable parties, and that it 
Was sufficient to serve them with notice under 
the 15th (Jeneral Rule of March, 1843. 

Leave given to tlie plaintiff to move for a re- 
ceiver in a suit defective for want of ])artics 
under particular circumstances. Stillivan v. 

Sullwan, 8 Ir. Eq. Rep. 72. 

6. Supplemental bill. — The inheritor is a 

proper party to a supplemental bill filed for the 
purpose of making incumbrancers parties, when 
there has been a decree for a sale in the origi- 
nal cause. 

^ Judgment creditors, who are parties in their | ship described mme of the owners as being re- 
nghts in the original cause, are not necessary ! Ridert in England, and the others in India, and 
parties in the supplemental cause. | stated the ship to have been built by B. & ('o. 

Where the original bill was filed under the 1 of Newcastle ; but it did not contain any posi- 
old ]n*actice, omitting to make puisne judg- ; tivc averment that the ship was British built, 
ment creditors parties, and they were made ^ um, that, for want of such averment, a 
imtice parties to a supplemental bill filed since ■ demurrer founded on the Ship Registry Acts 
the new general orders : Held, that they were : could not he supported. Stnilli y. Small, 14 
Bufficiently before the court, leave being given ; 

to them to surcharge and falsify the accounts in 1 - — 

the original cause within a limited time. ’ 

Held, also, that judgment creditors, whose 
judgments were obtained pendente life, but af- 
fected the legal estate, were proper parties to 
the supplemental bill, and that it was sufficient 
to make them notice parties. Rutledge v. Rat 
ledge, 8 Ir. hki. Rep. 84. 

7. Alien. — A principal, after selling a portion 
of his proj)erty to an agent, devised his pro- 
perty generally to his wife, an alien, for life, 
remainder to his children after her death. A 
bill was filed by the children to set aside the | 
sale ; Held, that the Attorney-fieneral wa.s ! 
properly made a defendant in respect of the ! 
wife*8 interest, though no office was found. * 

Murphy V. O^Shea, 8 Ir. Eq. Rep. 329. 

And see Partners and Policy. 

PARTNERS. 

Parties. — A defendant to a suit for winding 
•up a partnership has a right to insist that the 
fliuit shall be so constituted as that the decree 
may be binding on all the parties to the part- 
nership contract ; and, therefore, a bill by one 
against another of five partners in a joint specu- 
Btion, for an account and payment of the de- 
fendant’s contributory share of an alleged loss 
on the winding tt|> of the concern, was held to 
be defective as to parties, although it was al- 


RECENT DECISIONS IN THE SUPE- 
RIOK COURTS. 


REPOUTKD BY 


BARRISTERS 

COURTS. 


OP THE SEVERAL 


aorb ebAiYcrllor. 

McMahon v. Burchell, Dec. 3rd, 184G, 

OCCUPATION-UENT BETWEEN TENANTS IN 
COMMON. — EUUITABLE SET-OFF. — COSTS. 

A freehold house was devised to several 
tenants in common, some of whom after- 
wards resided in it, but not under any 
agreement to pay rent, nor to the vxcliutioH 
of the others. Held, that no rent accrued 
in respect of such occupation j and conse- 
quently, that the Master could not take the 
same into account for the purpose of esta- 
blishing an equitable set-off against a legacy 
claimed by any one of such occupants from 
the executors of one of the deceased tenants 
in common. 

Costs will not be allowed to a party in pro- 
ceeding under an erroneous order of the 
court. 

In this case the plaintiff had filed a bill for 


Hged and proved that the plaintiff had, as himself and wife against the executors of the 
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Superior Courts j Lord Chajseellor,^IU)Ue. 

will of his deceased sister for the payment of protest from Mr. Parker,) from which it was 
Wacies bequeathed by her to him and his wife, attempted to show that the plaintiff considered 
executors in their answer admitted sufli- himself liable for the rent in dispute, 
cient assets, but stated that the father of the The Lord Chancellor, without hearing the 
plaintiff and testatrix had devised certain pro- completion of Mr. Parker's reply, decided that 
perty to his children (7 in number) as tenants the Vice-Chancellor’s decree could not stand, 
m common ; that the plaintiff, with three There was nothing in either of the acts of par- 
others, (of whom the testatrix was not one,) liament leading to the conclusion for which 
occupied a house so devised for several years, the defendants contended. Nothing to show 


whereby, as the defendants submitted, occupa- 
tion-rent to a considerable amount became 
due, and they claimed for the estate of the 
testatrix and as a set-off aginst the said legacy 
bequeathed by her to the plaintiff, a proportionate 
share of what the Master should find due from 
him in respect of such occupation. The plaintiff 
then amended his bill, and stated that he had 


that the occupation of the house was not 
equally open to the other tenants in common. 
The plaintiff’s impression that he was liable to 
some rent is not surpi^sing, as it is stated that 
a branch of this court was under the same im- 
pression. There is no evidence of any agree- 
ment to pay rent;. the answer simply states 
that the plaintiff' occupied the house, and no 


occupied it, but not in exclusion to the other | further answer was put in to the amended bill, 
tenants in common ; that he had occupied the Several cases had been cited, but they did not 
house as administrator of his father’s will, the show authority for one tenant in common to 
executors of which had renounced probate ; charge the other with rent in the absence of 
and tliat the claim for such rent (if any) was any agreement ; and it would be a novel doc- 
barred by the Statute of Limitations. The trine to his lordship if such could have been 
defendants did not put in any further answer ; maintained. The ajipeal must therefore be 
and Vice-Chancellor Wigrnm (3 Hare, 97) allowed. 

decreed jiayment of the legacies, subject, as to ; The disposal of this question obviated the 
the plaintiff’s legacy, to such equitable set-off. necessity of hearing another appeal in the same 
as the Master should find due, as aforesaid, cause which tbc defendants had lodged in re- 
From this part of the decree the plaintiff now spect of cetain exceptions to the Master’s 
appealed. report. • 

Mr. James Parker, with whom was Mr. Mr. J. Parker asked for costs, but the Lord 

shawe, contended — first, that there was no ' Chancellor would oiuy give them to the hearing 
equitable set-off; secondly, that there was no, of the cause; the subsequent proceedings in 
occupation-rent. 'JTliey sought for a decree the Master’s office and the present application 
tJiat the legacy interest, and costs, should he were consequent upon an error of the court, in 
paid, as the answer admitted sufticieut assets. ; which case it was not the rule to give costs. 

On the first point were cited Rawson v, Samuel, \ 

] Cr. k Phil. I6l, 172; Vice-(’hancellor j Mnn«f 

Wigram'f^ observations upon that case in Dodd xtoiis 

V. Lydall, 1 Hare, 337 ; Gordon v. Pym, 3 Brainton v. London and North Jl esfern Rail- 
Hare, 234. Upon the second point a passage i 
was quoted from Co. Litt. p. 199, h., sec, 323, 


to prove that one of several tenants in common 
roukl not, have formerly against tbv others any 
Tfinerly for mesne profits, nor any action for 
trespass, but was confined to an ejectment in 
regard to his moiety. Ileference was also made 
to the statute of 4 Ann, c. 10, s. 27, and 
Wheeler v. Horn, Willes, 208. 

Sir F. Simpkinson, Mr. Rolt, and Mr. Hislop 
Clarke in support of the decree contended, that 
if not strictly an equitable set-off’, the amount . 


way Company. Dec- 7, 1846. 

CROSS MOTIONS. — RIGHT TO 2IKG1N. 

A motion to (tissolre an injunction should he 
disposed of before a motion to extend the 
injunction is heard, although the notice of 
the latter motion should have been first 
given, 

T 111 .S was a motion to extend an injunction 
obtained against tlie London and North Wes- 
tern Railway Company. There was a cross 
motion to dissolve the injunction. 

Mr. Cooper, for the first motion, contendsd 


found by the Master lo be due might be de- to begin, inasmuch as 
ducted fn.m the Icgacjr upon the authonty of i ti,e notice of tlie motion to eitend was prior 

® notice of the motion to dissolve, 

2 P. AVms. 128; Rankling v. Barnard, 5 Mad, 

9 i?/V Langdale held that the motion to dis- 

i/, solve ought to be heard first, inasmuch as 

S-C.; C<im;»ieW v. Sand/ord, 8 mgh. the motion to extend would have no locus 

stl ’’s, ^ S sn- if motion to dissolve should be sue 

183 & 683 ; Cherry v. Boultbee, 4 Myl. & Cr. ^essful 

442. As to occupation-rent between tenants ’ 

in common*tliey referred to 3 & 4 W, 4, c. 27, ^ r . w 

and the case of Henderson v. Eason, decided ^^yiCC'C^aiiCCnor Of C!?itgTanbe 

by the Vice-Chancellor of England, 10 Jur. Travers v. Rymer. Dec. 13, 1846. 

82L With respect to the Statute of Limi- production of docitments. -^amending 
tatioris in the case of a set-off, tliey cited ^ bilu 

Cour/eimy V. mr^rns, 3 Hare, 689 . T^o of ^ ^ . ^ production of doammts 

the plaintiff’s letters were also put in, (under ^ jot r 
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may be made upon the answer to an ori-^ 
ginal bill, although the bill has subse- 
quently been extensively altered by amend- 
ment, and it is not incumbent upon the 
plaintiff to show that the documents do 
not relate to part of the bill struck out on 
such amendments. 

This was a motion for the production of 
documents. 

Mr. Bethell for the motion. | 

Mr. J. Parker objected that the motion was 
made upon the answer to the original bill, 
and that since that answer was put in, the I 
bill had been amended by striking out the 
ffreater part of it, and introducing a variety 
of statements, so as entirely to alter the case 
originally made, and he contended that it was 
incumbent upon the plaintiffs to show that 
the documents for the production of which he 
now moved did not relate to the part of his hill j 
which he had struck out. ! 

His Honour, however, held that the onus; 
lay upon the other side, the plaintiff had a j 
right to read the answer to the original bill, | 
and the defendant might, if he pleased, show I 
that the documents, or any of them, did not ; 
relate to the case now made by the plaintiff. 


specially demurred thereto. A summons was- 
taken out to set aside the demurrer as frivb- 
lous, when Platt, B., made the following 
order : — “ I do order that the demurrer to the 
replication to the second plea be set aside as 
frivolous, and that the plaintiff he at liberty to 
sign judgment on that plea ; that the Issue 
and notice of trial already given do stand, and 
that the issue and jury process he amended if 
necessary.** 7'he plaintiff then entered into 
judgment on that plea by nil dicit, and went 
to trial with a special venire to assess the 
' damages. A verdict having been found for 
the plaintiff, a rule was obtained calling on 
him to show cause “ why the order of Platt, 
B., should not be rescinded, and why the 
judgment signed in pursuance thereof, and 
the trial and assessment of damages, and all 
' subsequent proceedings, should not be set 
aside.” 

I Humfrey and Hawkins showed cause. The 
demurrer having been set aside as frivolous, 
the plaintiff was regular in signing judgment 
as for want of a })lea. At all events, there was 
no irregularity in trying the issues, as the 
replications concluded to the country, and the 
defendant was bound to take short notice of 
trial. Besides the rule does not ask to set 
I aside the issue delivered, hut only the trial. 

I While the issue stands there is no ground for 


Talbot V. Bulklcy. Michaelmas Term, Nov. 25 , setting aside the trial. Where an apj)ecyance 
jg 4 ( 5 ^ has been entered by the jdaintiff for the de- 

I fondant, without personal service of the writ 
FRIVOLOUS DEMURRER. -- SIGNING JUDG-i ^nd declaration has been filed, the defendant 


ME NT. — ISSUE. — TRIAL. should inovc to sct aside the aj)pcarance and 


A defendant having demurred to a repli-\ 
cation to one if several pleas, a judge'. 
Ordered the demurrer to he set aside «&•] 
frivolous, and the plahitiff to he at liberty j 
1 0 sign judgment. The plaintiff entered up ! 
judgment accordingly, and proceeded to\ 
trial with the other issues. On motion to j 
set aside the judyc^s order, trial, and sub - . 
sequent proceedings. Held, first, that <w| 
the rule did not ask to set aside the issue, \ 
there was no irregularity in the trial. \ 
Secondly, that the judgment signed was 
irregular, and that the plaintiff should 
have applied to a judge to strike out the 
plea, Alderson, B., dissentiente. 

This was an action by drawer against ac- 
ceptor of a hill of exchange. The defendant 
pleaded, secondly, “ that whilst the plaintiff 
was the holder of the hill, and before the 
commencement of the suit, he indorsed and 
jdelivered the bill to a person to the defendant 
unknown, snd the defendant then became 
liable to pay the amount of the hill to the said 
|)er8on, who from the time of the said indorse- 
ment had been and still is the holder thereof, 
and entitled to sue thereon.” Replication: 
that the said person was not, when the action 
was commenced, the holder of the bill in the de- 
claration mentioned. The plaintiff having ad- 
ded the similiters, and aelivered the issue 
with notice of trial, the defendant, who ^as 
under terms of pleading issuahly, struck ^ut 
the similitur to the above replication, and 


not the declaration. Brooks v. Roberts, 3 D. 
<y L. 13. 

Bovill, contra. The rule seems to set aside 
the order of Platt, B., and all subsequent pro- 
ceedings, and it is drawn uj) on reading the 
issue. If the demurrer was not frivolous, the 
order was wrong. Frazer v. Welch, 8 M. & 
W. 48, is an authority to show that the repli- 
catinn is had. But ihongh the demurrer was 
set aside, the plaintiff could not treat the plea 
as a nullity, and sign judgment as for want of 
a plea. Hitchcock v. Walton, 5 Scott. 

Pollock, C. B. The rule must he dis- 
charged ; it asks to set aside the trial and as- 
sessment of damages, hut does not seek to 
set aside the issue upon which that is founded. 
Those who come to complain of an irregula- 
rity should be careful that they themselves 
are not irregular. It may he that so much of 
the order as follows the plaintiff* to sign judg- 
ment is open to objection. Hitchcock v. Wal- 
ton shows that under similar circumstances a 
general judgment is wrong, and that there 
ought to he an a))plication to a judge to set 
aside the particular pleading. The rule will, 
therefore be discharged without costs. 

Parke, B. I am of the same opinion. I 
do not see how such a judgment could be 
correctly signed. The case referred to shows 
that a judgment signed upon the whole re* 
cord, where the defendant chooses to abandon 
one of his pleas, is incorrect. In this cae^ 
there should have been an application to a 
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judge to etrike out the eecond plea. With | Tbursduy 
respect to the other point, though the rule is j Friday 
drawn up on reading the issue, it does not 
ask to set aside the issue, and we ought not 
to set aside a trial when we see that substan- 
tial justice has been done. 

Alderson, B. No doubt a frivolous demurrer 
must be treated as no pleading at all ; but then 
the question is, what judgment is to be signed ? 
llie case referred to shows, that under its par- 
ticular circumstances, it was irregular to sign 
judgment on the whole record ; and the court 
say that the proper course was to syply to a 
judge to strike out the other pleas. But inas- j « . 

much as in the case of a frivolous demurrer ; * 

the rule of court enables the judge to give 
leave to sign judgment as for want of a p[ea, 

I do not think that case governs this. j Wednesday 

Flatty B, 1 agree in opinion with my brother I Thursday 
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Short Causes, Consent Causes, oud Consent Pe- 
titions every Saturday at the sitting of the court. 

Notice. — Consent Petitions must be presented* 
and copies left with the secretary, on or before the 
1'bursday preceding the Saturday on which it is 
intended they should be beard. 


Parke, 


Rule discharged without costs. 
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. Jan, 11 Appeal Motions. 

( General Petition-day — Pe- 
" ' titions. 


W ednesday 
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Friday 
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Wednesday 
Thursday . 

Friday • , 

Saturday . 
Monday 
Tuesday . 
Wednesday 
Thursday . 

Friday . . 

Saturday . 
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IG V Appeals. 
18 


Appeal Motions. 

_ ( Petition-day) Petitions, 
(unopposed only) and Ap- 
peals, 

Appeals. 

Appeal Motions. 

(Petition-day) Petitions, 
(unopposed only) and Ap- 
peals. 

Appeals. 

Appeal Motions & Appeals. 


, . 19 

. . 20 
. . 21 

. , 22 

. . 23 ) 

. . 25( 
. . 20t 

. . 27 ) 

. . 28 

. . 29 

. . 30 

Feb. 1 
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Vtrr>(!rhtturtIIor of lEnglanb. 

• Jan. 11 Motions. 

General Felition-day. — 
Petitions. 

Pleas, Demurrers, ICxcep- 
tions, Causes, and Fur- 
ther Directions. 


Friday • • 

Saturday . 
Monday 
'J'uesday 
VV'ednesduy 
'1‘hursday , 

Friday . , 

Saturday , 
Monday • 
Tuesday . 
Wednesday 
Thursday . 

Friday 


Saturday 

Mondav 


12| 

“I 

, \ Short Causes, Unopposed 
1 ^ Petitions and Causes. 

Pleas, Demurrers, Excep- 
10 ^ tions, Cause.s, and Fur* 


, 19 
, 20 
. 21 

22^^ 

23 1 
. 20 I 

. 2() I 
, 27 
. 20 

, 29 


. . 30 

Feb. 1 


tlier Directions. 

Motions. 

Petition-day (unopposed 
First.) Short Causes, and 
Causes. 

Pleas, Demurrers, TCxcep- 
lions. Causes, and Fur, 
Dirs. 

Motions. 

Petition-day (iinoppo.sed 
first), Short Causes and 
Causes. 

Pleas, Demurrers, Excep- 
tions, Cau.ses, and Fur- 
' ther Directions. 

Motions. 


'FtrcsCfitinrcIlor tKiiirtt 13rurr. 

Monday . Jan. 11 Motions and Causes. 


Monday . 
Tuesday . 

Wednesday 
Thursday . 
Friday . . 

Saturday • 
Monday • 
Tuesday , 
Wednesday 
Thursday , 
Friday . , 
Safarday . 

fitnidsy . 

Tuesdi^ 

Wednesday 


JbTastcr of tdt liiolla. 

Hilary Term, 1847. 

AT WESTMINSTER, 

Jan. 11 Motions. 

. , ( Petitions in the General 
* i Paper. 

1S\ 

14 

'Pleas, Demurrers, Causes, 
Fur. Directions snd Ex- 
ceptions. 

Motions. 


I T'uesday , 

: Wednesday 

Thursday , 
Friday . . 

Saturday , 

Monday 

Tuesday 

W ednesday 
Thursday . 
Friday • , 

Saturday . 

Monday , 
Tuesday . 

Wednesday 
Thursday . 
Friday . 


13 

14 

15 

. 16 


Pleas, Demnrrers, Causes, 
Further Directions, and 
Exceptions.- '■ 


Sa|^day 

Monday 


^ (General Petition-day.) Pe* 
\ titions and Causes, 
bankrupt Petitions. 

Pleas, Dtunurrers, Excep- 
tions, Causes, and Fur- 
ther Directions. 

Short Causes uiul Ditto, 
f Pleas, Demurrers, Excep- 
< tions, Causes and Fur- 
( ther Directions. 

^ Bankrupt Petitions and 
( Ditto. 

21 Motions & Causes. 

I (Petition-day) Petitions and 
( Causes. 

Short Couses and Causse. 
Plcast Demurrers, Excep- 
tions, Causes, and Fur. 
Dirs. 

Bankrupt Petitions and 
Ditto. 

Motions and Causes, 
j (Petition-day) petitions and 
I Causes. 

30 Short Causes and Causes# 
Feb. 1 Motions and Causes* 


22 

23 

25 

26; 

27 
. 28 
29 
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Chancery ^tthtgSn-^^ChaHicery Ccuse Lists, 


'KJ^ire-CJanrrtlor SQ^igrftm: 


Monday . 
Tuesday . 
Wednesday 
Thursday . 
Friday 

Saturday • 

Monday 
Tuesday . 
Wednesday 
Thursday . 

JFiiday . . 


Jan. ] 1 Motions and X^abses. 

12 1 

* * 13 # Demurrers, Excep- 

* * tions, Causes, and Fur. 

; : is) 

( Short Causes. Cause Peti> 

* • Id < tions, (unopposed first.) 

( and Causes. 

. . 18 ( PleaS) Demurrers, Excep- ; 

, . 19 < tions, Causes, and Fur- 

, , I fhor JJirections. 

. .21 Motions and Ditto. 

I pleas. Demurrers, Excep- 

. . 22 < tions, Further Directions, 

( and Causes, 


j Short Causes, Cause Peti- 
.Saturday • . . 23 ] tions, (iinojiposed first,) 

( and CtHisos. 

Monday • • • 2o i Pleas. Demurrers, Excep- 

Tuesday • . . 26 < tions. Causes, and Fur. 

Wednesday , . 27 ( dirs. 

Thursday . • . 28 Motions and* Ditto. 

* ( Pleas, Demurrers, Excep- 

Friday . . . 29 < tions. Causes, and Fur. 

( Dirs. 

( Short Causes, Causo Peti- 
Saturday • , • 30 J tions, (unopposed first,) 

( and Cause’s. 

Monday . Feb. 1 Alotioiis and Causes. 


CHANCERY CAUSE LIST. 

JFtnstrr of t^c Molls. 

Hilary Term, 1847 - 

(jiJbc.MKNTs resenciL) 

Stand ovor, Hicks v. Lord Alvanley, plea. 

Ottley y. Gray, cause. 

ri.KAS AND DEMUHRF-nS. 

Stand over, Dean of Ely t. Gay ford, six pleas, 
Piiredes v. I.azardi, plea. 

Welham v. Welham, objection for wont of parties, i 
Same V. Same ditto. 

Suffield V, Bond, exons. 

CAUSK-S. 

Third cause day, F^aster Tervt, Walton v. Potter, 
Do, A. J. B. Hope v, Hope. 

Do, A. J. Hope V, Same. 

Do, II. J. Hope r. Same. 

S. O. to file suppl. hilt. Hole r. Bexley, Same v. 
'Same, exons. 

Part heard, 3rd cause day, Easier Term, Hodgkin- 
8on V, Cooper, and exons. 

Part heard, Srd cause day. Faster Term, Church- 
man r. Capon, fur. dirs. and costs. 

Third cause day, Faster Term, Hargrave v, Har- 
grave, fur. dirs. and costs. 

Part heard, Srd cause day, Augarand v. Parry, 
Lord Nelson r. Lord Bridport, fur. dirs. and costs, 
ilarnesu. Hastings. 

Third cause day, Clark v. Chnek. 

Da, Bagshftw v, Parker. 

Do, Somev, Same.’ 

Hamilton v, Samler, Samler v, Hamilton, 
Howard v. Howard, ^ 

Attorney-General v, Magdalen College^ Oxford. 
Feiatel n. Kiag’a Oolle^. 

AUfrea «. Aliii^e. 

Same v. Same, 

Part heard, Willis v. Douglas* 


Baker v. Gibson. Same v. Pearson, fur. dirs, «nd 
costs. 

Oasely v. Anstrutfaer. axons, 3 sets, and fbr; dim* 
and costs. 

Hubbard v. Young, Drewry a. Davies. Samo it, 
Orervry, fur. dirs. and posts and petition. 

Stratford a. Retson, fur dirs. and costs. 

S, O, short. Woods v. Wood, with petition. 

To present petition, Stoarton v. Jeruingham. 
Kendall v. Granger, Same v. Same, Same v. Car* 
tbew. fur. dirs. and costs. 

Thompson v. Clivo. 

Pole V, Wakeman. 

Hills V, Nash. 

Elder ton v. Lock. 

Attorney ^General v. Churchill. 

William v. Griffiths. 

Counsel v. Ward, Perring v. Same. 

Pooley V, Majoribanks, Same v. Walbrook. 
Mudeioy v. liarhorne. 

Ricliardson v. Hastings. 

WlieatLy v, Wheatley. 

I Kilner r. Leech, Same v. Day, fur. dirs. and 
costs. 

j Turner y. Hudson, Same v. Same, Same v. Scott, 
Same v. Great wick, fur. dirs. and costs. 

Gardler v. Gardler, fur, dirs. and costs. 

Pattison v. Hawkeswurth. 

Cosseiis V. Gnfen. 

Plestow V, Cornbloom. 

Kerr i>. Gillespie. 

Fryer r. Andrews. 

Celes r. Forest, Same r. Same, Ward v. Same. 
Fortnium r. Sliackel, 

Davis V, Roberts, Roberts v, Dav7s. 

Syms V. Lee, Corageo v. Same, Same v. Vink, 
.ludson ?', Hawkins. 

Howard v. Prince, Same v, Stapelton. 

Wood i>. Swann, 
liuinblo i>. Fenwick. 

Wiggins V, Pa[>pin, Same r. Clarke, Same v. 
Pappin. Same r. Marriot, fur. dirs. and costs. 

(birlile V, Morrice, Same v. Sain<.‘, exons, and fur. 
dirs. and costs. 

Bowden v. Avery, 

Attorney- Gen. v. East Retford, Same v. Mould, 
Same r. Parker, fur. dirs. and costs and petition, 
Trotter v, Walmsley. 

.Attorney- Gen, z\ Wright, fur. dirs. and costs. 
Same v. Same, supple, bill. 

Attorney-Gen. v. Corporation of Leicester, fur. 
dirs. and costs. 

Kirtoii V. Lyne, fur. dirs. and co.sts. 

Brown V. Selby, 

Attorney-Gen. v. Gibbs, fur. dirs. and costs. 
Gordon v. Abdy. ditto. 

Mason r. Upton. 

Baker r. Baylderi, Same v. Addey. 

Webb V. Earl Sliaftesbury, Earl Shaftesbury v, 
Arrowsrnith, Same Ponsoiiby, Ponsonby v. Same* 
Same v. Graham, Same v. Ponsonby, Same v. Same, 
Same t\ Lord Kinnaird, Same, v. Same, Same «• Bo. 
do Mauley, f'nr. dirs. and costs. 

Coombes v, Stewart 

Attorney-General v. Day, Same v. Johnson, fur* 
dirs. and ooata. 

Lord jMostyn v. Spencer, Sttme v. Same, exono. 
Attorney- General v, Curtis. 

Barton v. Mills, fur. dirs. and costs. 

Peters v. Peters. 

M^Farlane v, M^Farlane, Same v. Weabart^ fo* 
(Kra. and ooata. 

Lane v. Uardwioke, Same v Goodyear^ liMr..di|p» 
and eoata. . 

Skipper e. King. 



Common Lau 

Xoo Ijookhortt Wild v. Samo, L^e v. Hardy, 
Wild V. Same, Saana a. Dawaon, Same v, Longton, 
Same v. Thexton, fur. dirs. and costa. 

NEW CAUSES. 

Fearenside i>. Feame, Same v. Kycaston. 

Lautour v. Mnjoribanks, Same v. Latour. 

Balgrave v, Balgrave, Same v. Same. 

Watson V. Davis, Same v. Chester. 

Thorp V Harvey. 

Howding r. Hanley, Suine v. Same, Same v. Same. 
Fussell V. Same, Same v. Dowd i rig, Same v. Hartley, 
Same r. Doweling, fur. dirs. and costs. 

Lubbock V. Chapman, Same v. Lubbock, fur. dirs. 
And costs. 

Wilkinson v. Cbarleswprth, fur. dirs. and costs. 
Smith V. Earl Efiinghani, Same ^>. Snmo, fur. dirs. 
end costs, suppl. suit. 

Paros V. Milos, fur. dirs. and costs. 

Jennings v. Mules, fur. dirs. and costs. 

Short, Norris v. Faint, 'I’ween v. Same. 


COMMON LAW CAUSE LISTS. 
Ouccn’fi IScnrft. 

NtW TIllALS. 

Undetermined at the end ot the Sittings after 
Michaelmas Term, 1046. 

Miehaclmas Term, 104.5. 

Durham.— -Windti v. Uaine and another — Serjeant 
Murphy. 

Dtvon, — Mayor, &c. of Exeter v. Harvey 
and another — Rogers. 

Devon . — Damcrell v. Protheroe and others — 
Serjeant Kinglalce. 

Devon. — Schaiik v. Sweetland — Cockburn. 
Cornwall. — Marsbnll, Ksq. Hicks — M. Siiiitb. 

Somerset. — Doc d. Earl of Egremont and another 
V. Williams and another — Crowder, 
livhtol, — Addison v. Gibson — HutU 
Hilary Te.nn, 1046. 

Middlesex. — Hunter v, Caldwell — Knowles, 
il/if/d/cscj’.— Doe d. Tebhutt and others v. Hront 
and others — Iluinfrcy. 

l.ondon . — Whyte and another <■. Huriiby — Hutt. 
London . — Bond and another r. Nurse and another 
— Knowles. 

London * — Turner v. Ambler — M. D. Hill. 

London. — llio (^uoen v. V, Kensington — White- 
hur.st. 

Middleu’x. — I.ovelock v. Frnnklyii — Petersdorff. 
Easter Term, 10 16. 

Middlesex . — Poinherton v. N'aughan — Pearson. 
Middlesex . — I hompson v. Pettitt and another— 
Martin. 

Middlesex.— Vincent v. Dore, executrix, &c. — 
Petersdoift*. 

London . — Cuytis v. Pugh — Martin, 

I^ondon. — De Fro is v Littlewood and another — 
Sprjeant Shee. 

London. — I'ucker v. Clarkson— Same, 

London. — The Queen Benjamin Parker.— Same. 

Kent. — Doe d. .lacobs v. Phillips— Gurney* 
A’wsflx.— Standon v. Chrismas— Bovill. 

Sussex. — Kine v. Evershed — Chambers. 

Surrey. — Pemberton, v. ColU« D. D»—^erjeant 
$bee. 

5urri»y.«<-Sxmtiel ’V. Green— Lush . 

Durham. — Hills and another it. Memard and 
o^hare— Knowles* 

York — M ountein e. Groves and another— Bainea.* 
TorL — Worth and another v. Gmhain and an* 
other— Dundas* 


Cause Lisig. 239 

Liverpool.— Doo d. Haywood v. Tinslay— Cromp^ 
ton. 

C7t<fster.— Johnson e. Oldfield —Chilton. 

Chester. — Davis m Falk — Same. 

C7iestar,— Doe d. Groves v. Groves— Welshy, 
Glamorgan.— Doe d. lUchards aiid another ». 
Evans — ^^Chiltori. 

Glamorgan — Doe d. Bennett v, Harvey and an* 
other — E, V. Williams. 

Carmarthen. — Tliomas, Es(i. v. Frederick, Esq.— 
Chilton. 

Carmarthen.Stane v. Same — E. V. Williams. 
iJncoln. — Chapman v. ifawson— Wiiitelvurst, 
Stafford. — Whitmore and others, assignees, &c. v. 
Leak — Serjeant I’alfourd. 

Hereford. — Evans v- Horniatt — Huddlostone. 
Gloucester. — Garhett and others v, Adams and 
others — Serjeant Talfourd. 

Gloucester. — Doe d. Dyke v. Dyke. — Sergeant 
Allen. 

Somerset. — Parnell p. Smith and others. — Hutt. 
Devon. — Woolmer and others v. Toby the younger 
— Serjeant Kinglake. 

Trinity Tei'm, 1846. 

Middlesex. — Healo v. Moulda& others— Humfrey, 
London. — Nichoils zj. Atherstone— W, 1 1. Wat- 
son. 

London. — The Queen v. Slesinger.— Sir F. Thesi- 
ger. 

Rrichaelmas Term, 1846. 

Middle.-^ex. — tR-irney. the elder v. Gurney and an* 
other — Sir F. Thesiger. 

Afir/d/esex.— Collett V. Curling— W. H. Watson, 
Lomlm. — Boyd r. Royal Exchange Assurance 
Company— -Serjeant Shee. 

Loution. — Herring v. Meteyard — W, H. Watson* 
Zo/uhm. — Simpson v. Margitson and others— 
Same. 

Montgomery.— Middleton ?*, Bedward and another 
— Welshy. 

Carnarvon. — Davies, a jiauper, v. Williams — 
'J'owiishend. 

Chester. — Joynson v. (jarfitt — Welshy. 

Awtts.— Pott and another v. Flather— IV'ildman, 
I^eiccster. — Hassell v. Hemiing— Humfrey. 

Yort:. — Lockwood r. Wood — W. H, Watson. 
Liverpool. — JM'F.win i\ Wood, the younger, and 
others — Knowles. 

LiverptH)!. — Hobson and others, assignees, Ac. v. 
Gamer, — Same. 

Kent. — Nunn v. .Tackson— Serjeant Chunnell. 
Essex. — Constable v. Martin.— Same. 

Surrey. — Cairuthers v. West. — Cbarnock. 
Norwich, — Burton t>. Scott— O’Malley, 
Avrwic/i.— Linford v. Fitzroy — Same. 
Carmarthen.— Bowen v. Ow'en and another — W. 
H, Vl'atson. 

Devon. — Harrison v. Bankart — Crowder. 
CfirnieaB.— Stevens v. Jeacocke Cockburn. 
Wilts. — Robins v, Fennell and others— Crowder* 
Somerset. — The Queen v. Chorley — Serjeant 
Kinglake. 

Tried during Michaelmas Term, 1846. 
Middlesex. — Greville v. Stultz and others, in 
error — Barstow. 

SPECIAL 0ASB8 AND DEMURREHS. 

ffiiary Term, 1 847'. 

Pry.— Sc adding v. Lorant, special case. 
Wigleswortb and Co, — Dale v. Pollard and 
otheam ditto ; to stand over till judgment given ia 
Gosling V, Veley. 

Yallop. — Sharpe v. Pluck, elk., dem, , 
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Common Law 

Korcutt. — ^Newton v. Boodle, sued with others, 
dem. 

Norcutt.-~-Newton v* Roiffe and Nornian, sued 
with a&other, dem. 

Parkes.— >Cobb v. Allan and another, special 
««««• 

Ciose.--Hntt ]iio^41> 4eiii* 

J. Williams,— Williams, assig^nee, &c. v. Cham- 
bers, dem. 

Roche, and Co.— Blagg v. Gibson and another, 

dam. 

Andrcwes. — Andrewes v. The Right Hon. Baron 
Lyndhurst, dem. « 

Bebb and Co. — Nicoll v, Orgill, dem. 

Weymouth. — Doe dem. Heiiuii and another v. 
Ashley, spociul case. 

Sudlow aind Co.-— Doe d. Hawks worth v. Hawks- 
worth, special case. 

Hughes and Co. — Berkley v, Kemp, dem. 

Hughes and Co — Same v. Mackey, dem. 

Townsheiid. — Munden v. Huke of Brunswick, 
dem. 

Vurd 3 ^ — Doughty V. Bowman and another, deni. 

Stephens and il. — Lotham and another v. Sim- 
monds and another, dem. 

Whitmore and Co. — Morris, Bt., v, Duke of 
Beaufort, dem. 

Webber. — Walling and another, executors, Ac. 

V. Horwood, special case. 

Gregory and Co. — Ewbank v. Wood, dem. 

Bush and M. — Bush v. Weiss, dem. 

Bed dome and Co. — Spence und another v, Chod- 
wick, dem. 

Skilbeck and H. — Goddard v. Wray, dem. 

Bower and Son.— Fernybougb v, Cursham, dem. 

Fyson und Co. — Clayton v Hosier, dem. 

Fid dey.— Bradley' v, Barr, dem. 

Dean and Son.— Minshull the cider v. Roberts, 
dem, 

Williamson and II,— Hobson v, Oliver and ano- 
ther, dem. 

Alger. — Doe d. Harris and others v, Taylor, 
special case. 

Walker and Co, — Doe d. Bidduljih and others 
V. Poolo, special case. 

Meredith and Co. —Adams, executor, &c. v. 
Mayor, &c. of Ludlow, dem. 

Yallop. — Bownes y. Marsh, N. O. V. 

Richards and W. — Wood r. Mytton, Arrest of 
Judgment. 

Fletcher and K.— Barker v. Jervis, dem. 

Hughes and Co.— Berkeley v. He Vear, sued, 
Ac. dem. 

Stuart.— Colston v, Adams, dem. 

Sandon. — Churchwardens, Ac., of St. Nicholas, 
Deptford, v. Sketch W, special case. 

Maples and Co. — Harrison v. Gales, dem. 

Roy and (^o. — Hall r, Riviere, dem. 

Ravenscroft. — Parker t\ Gill, dem. 

Raw. — Wilmotr. Batson, dem. 

Everest and Co. — King v* Marinan and others, 

dem. 

Philp.— Runciman v. Staodbrougb, dem. 

Maddox and Co. — Desvignes v. Burbidge, dem. 

Kompster.— Hall v, Edmonds, dom. 

Parkes. — Ellis and others, assignees, Ac., v. 
Russell and others, special verdict. 

Morphett. — Plumer v. Robertson, dem. 

Common 9Uno. 

Hmanit Paper nf Hilary Term, 1847. 

Enlarged Ruleu 

To 5th day.-— Newton aad ux. e. Boodle and 
others ; in the* matter of Sir George Stephen, Rnight 
Ricketta and others e. Bowhay Executrix and 
others ; Same s. Some. 


Couof Lists* 

To 6th day.— Matthews v. Leapuigwell, elerk. 

New Triaii of Trinity Term het* 

Middlesex. — Lane v Dixon. 

New Trials of Michaelmas Term last. 
Middlesex. — Pater v. Bak^r \ Cameron v. Winch ; 
parsons v. Sexton and ei|om#r V^iontner v. Sharp ; 
Parratt v* Hluut;' Eldetiibi 4 Emitons, Secretary ; 
Shaw and others v. Clarkson, 

London. — Brown v. De Winton j Hartley y. Cum- 
mings A another ; Hartley A another v. Cuniim|^; 
Baker and another v. Plaskeit ; Phillips and another 
t^.Navino und another ; Von Melle v. Higgs ; Mollett 
V, Wackerbath aud others ; Angle v. Gilf»in : Maxey 
V. J’homas. 

Bcrkr,— Pryce v. Belcher. 

Essea:. — Dailies v. Heath. 

Kent, — Barker v. Stead. 

Sinrey. — Dawson and others v. Morrison ; Stead 
V. Anderson ; Collins v. Newstead ; King v, Nor- 
man ; Couling v, Cox. 

Jdverpool . — 'J’uckey,executorr. Hawkins; AVinch 
und others v. Hamilton and another. 

Newcastle . — Lambert and another v. Knell. 
Devon. — Young v. Grove. 

Cornwall. — Ricketts nod others v. Bennett and 
another ; Doe Lord r. Crags ; Coode v. Cayzer. 

Derby.- —Cox, surviving', Ac. v. Glue ; Same v. 
Saint; Same v. Mousley ; Batho and another v. 
Batthyany. 

Warwick . — \':ilpy and others, assignees, Ac. v- 
Sanders and another; Turnicliff v. Tedd. 

CUK. AD VULT. 

Pattnson and others v. Holland and others. 

To stand over till the set. fa» in Queen’s Bench 
is disposed of. 

Roberts v* Gruneison. 

Rich V. Basterfield. 

Doe (Harrison) v. Hampson. 

Nias V. Davies, Esq. 

Boyson and another v, Gibson and others. 

Doe (Phillips) v. Rollings. 

Brown and others v. Mallett. 

Ireland v. Thomson. « 

Clark V. Smith. 

Demurrers, Hilary Term^ 1847. 

January lUh to Thursday 14th, Motions in arrest 
of judgment. 

Whitiing V. Des Aiiges and another. 

Jenkinson and another v. Raphael. 

Dixon the younger v. Clark and another. 

Clarke v. Allutt. 

Ablett V. Clarke. 

West V. Nibbs, (sued, Ac.) 

Scott und nnotiier v. Berkeley. 

Chadwick v. llerepnth. 

Francis v. Dodsworth, 

Richardson v. Tubbs, Esq. 

Crompe v. Hunter, 

Webb V. Hurrell. 

Cundell and another v. Dawson. 

Joll and another v. Viscount Curzon. 
rioilterv. Laurie and another, (sued, Ac. ) 
Battersbell and others v. Bishop of Winchester. 
Ring and others v. Newman. 

January loth to HiiOtb, Special arguments. 

Fearn v Cochrane. 

Capel and others ti Jones. 

Hunt V. Shaw. 

January Slat to 30tli, Special arguments. 


THE EDITOR’S LETTER BOX* 

Thb letters of " A Special Pleader ** Vin- 
dex/’ and others, are unavoidably deferred. 



DIGEST, AND JODUNAL OF JDEISPEDDENCE. 

i n i ■!■ — • 

SATURDAY, JA*NUARY 16, 1847. 

■■** Quod magis ad nos 
Pertinet,ot nescire malum est, agitamus." 

Horat. 


PROPOSED LAW REFORiMS. 


OPERATION OP THE LAST INSOLVENT ACT. 

As it appears from the Lord Chancellor’s 
Secretary of Bankrupts* letter, addressed 
to the Secretary of tlie Society for Amend- 
ing the Law of Bankruptcy and Insolvency, 
which appeared in our last number, ‘‘ that ! 
the Lord Chancellor has a separate bill for I 
amending the Law relating to Insolvents, I 
it may be hoped that his lordship will not j 
overlook the manifest and manifold defects ! 
of the law as it is now administered, and | 
especially those created by the last act, j 
the 7 & & Viet. c. 96. This mischevious | 
and ill-considered measure, whilst it in- 
flicted ** a heavy blow and sore discourage- 
ment ” to many thousands of honest trades- 
men, and held out a premium to the 
knavish and unprincipled, 1ms proved at ! 
the same time ‘^a mockery, a delusion, and I 
a snare,” to the unfortunate persons who ! 
were induced, under false pretences, to j 
avail themselves of its provisions. It was 
never hinted or suggested, during the pro- ; 
gress of the bill through parliament — and, | 
in sooth, we believe, was never imagined 
or dreamt of by those who framed and car- 
ried it — that its protective operation was 
to be more restricted, or the whitewashing 
process under it less effectual, than it had 
proved under the Insolvent Acts previously 
in force. The whole scope and tenour of 
the measure was professedly, to give new 
privileges and increased facilities to those 
wto needed this description of relief- The 
passing of the act was to be a commence- 


ment of the millennium of insolvent debtors 
All who were weary of the importunities 
of creditors, and heavy laden with pecu* 
niary liabilities, were affectionately be- 
sought to come under the provisions of 
this act to the Commissioners of Bankrupts^ 
who would give them rest. A noble phi- 
lanthropist — The Magnus Apollo of law 
reformers — considerately wrote round to 
the prisons, instructing the inmates how 
they might concoct their own schedules— 
with their own hands work out their libertyt 
unassisted by the superfluous and obtru*- 
sive aid and advice of cither barrister or 
attorney I No doubt the suggestion was 
sincere and well-meant; but like much 
more that has emanated from the same 
prolific source, it produced nothing bat 
mortification and disappointment to those 
who were credulous enough to act upon iu 
We should be glad to find some member 
of parliament moving early in the sessioa 
for a return of the number of insolvent pe- 
titions filed in tbc Court of Bankruptcy^ 
under the 7 & 8 Viet, c, 96, and dismissed 
by the commissioners in town and country 
for some defect in form, wholly irrespective 
of the merits of the application. We be- 
lieve it would be found that a far greater 
number of petitions were unsuccessful 
under this act by reason of technical de- 
fects, than under all the statutes previously 
in force taken together. For some months 
after the act came into operation, our 
original reports furnished numerous in- 
stances of this description, which were pub- 
lished, as much for the purpose of warning, 
as of instructing those wIk) undertook pro- 
fessionally the onerous, and generally 
adequately-requited duty of guiding iiif 
solvent petitioners in their applications t<i 

ML 


* Ante, p. 230. 
VoL. xxxiii. No. 984. 
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Projected Law Reforms* — Construction of Statutes, 


the Court of Bankruptcy. There lies be- 
fore U8 a case** where ttiree different pe- 
titions filed by one individual at distant in- 
tervals were severally dismissed upon pre- 
liminary objettioDB purely of a technical 
nature. I^his petitioner was an honest 
man, and there is no reason to presume the 
contrary, he must have been in indigent 
dlrcutnstances before lie applied to the 
court, and that he should have had three 
times to incur the expenses of framing and 
filing bis petition and schedule, and of 
giving notice to his creditors of the time 
appointed for the consideration of his pe- 
tition — as well as of journeying from a re- 
mote part of Hampshire, was a cruel ag- 
gravation of the nii^ries of his situation, | 
even if his perseverance had been rewarded j 
with success, instead of terminating in dis- 1 
appointment. No doubt, in this case, as j 
in many others of a similar nature, the | 
commissioner unwillingly gave effect to the j 
provisions of the act of parliament, but the I 
legislature had not thought fit to invest ! 
him with any discretion. The act peremp- 
torily directs,® tliat if the petition and af- 
fidavit verifying it ‘'shall not be in the 
form prescribed, such petition shall be dis- 
missed and the form prescribed is so 
‘vague, and withal so complicated, that it 
requires no inconsiderable diligence, and 
hn extensive and accurate knowledge of 
ihe petitioners circumstances, to fill up the 
hTanxs so that he may safely and conscien- 
tiously verify it. Those whose petitions 
have been dismissed, however, are not the 
only parties who complain of the operation 
pf the recent act. Manv petitioners who 
have obtained their final orders, find that 
the relief secured under such orders is of 


one of the Commissioners of Banliriiptcy 
on petition; but the court held that mo- 
thing was to be found in the statute ex- 
tending its operation beyond the proteption 
of the debtor's person froixi" arrest or 
tent jonu It was observed that the previous 
statute 5 & 6 Viet. c. 116, specified thet 
an order made under that act might be 
pleaded in bar, but the more recent act 
contained no such provision, and it was 
possible ^le legislature intended that, 
Vhilst the insolvent s person was protected, 
his after-acquired property should be liable 
for his debts. An insolvent who has taken 
the benefit of the act 7 & 8 Viet. c. 96, 
rather than of the 5 & 6 Viet. c. 116, or 
I of the 1 & 2 Viet, c. 110, as administered 
I by the Court for the Relief of Insolvent 
I Debtors, is still at the mercy of any of 
j the creditors named in the schedule in re- 
j spect to after-acquired property. It is de- 
j sirable that this state of the law should be 
! amended without delay, for the effect will 
I be to give an additional stimulus to litiga- 
tion, and induce creditors who have not 
already obtained judgments to take steps 
in anticipation of those who are less vigi- 
lant, in order to possess themselves of tne 
after-acquired property of their debtom 
who have taken the benefit of this act. 
Such a result is obviously in contravention 
of the principles of the Law of Insolvency, 
as w'ell as Bankruptcy, which has for its 
leading object the equal distribution of the 
insolvent’s effects amongst all liis creditfirs ; 
and the hardship which it may inflict on 
the debtor is only equalled by the unfair- 
ness of its operation on the whole body of 
those to whom he is indebted. 


Coo limited a character to entitle those 
who concocted the measure to any claims 
bn their gratitude. One of our corre- 
ipondents some time since'* directed atten- 
hon to a case decided in the Court of Com- 
mon Pleas,® in which it was holden that a 
final order granted under the 7 & 8 Viet, 
c. 96, is no answer to an action brought 
for the recovery of a debt mentioned in the 
msolvent's sch^ule,and that the insolvent’s 
bfter-acquired property might be taken in 
execution, upon a judgment obtained in 
each an action. In the case referred to 
(be defendant, in answer to an nction of 
debt, pleaded bis final order, granted by 

> ^ Jn re SAriter, Leg. Ohs. v. 31, p. 274. 

. < Section 3. ^ Ante, p. 14d. 

. * Toomer v. Qingel, reported Law, Jour. 
255, C. P. 


CONSTRUCTION OF STATUTES. 

WHAT !S AN ACT OP “ A LOCAL AND PE®- 
SONAL NATURB” UNDER THE 6&S VlQTw 
C. 97? 

The act 5 Sc 6 Viet. c. 97,* which was 
brought into parliament when the preseilt 
Lord Chief Baron held the office of At- 
torney-General, amongst other things, 
contains a sweeping provision,^ repealing 
all clauses and provisions in any act or 
acta “commonly called publio, local, and 
pensonal, or of a localand personal naliuej** 
giving power to plead the general iisise 
only, and to ^ve any special matter in evi- 
dence under it. 


Section 3. 
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The legislature had thought fit to confer 
this piecOliar privilege, or protection, of 
pleading the general issue, and giving any 
special defence in evidence under it, upon 
great numbers of persons acting, or who 
might have supposed themselves to be act- 
ihg, iii a quasi public capacity ; and the 
object of the repealing clause to which we 
have adverted appears to be, to reduce 
persons acting under the authority, or sup* 
posed authority, of acts of parliament noyt 
really of a public nature, to the level of all 
others of her Majesty's subjects, by oblig- 
ing them to plead specially any defence 
which, under ordinary circumstances, is 
hot admissible under the plea of *^tlie 
general issue.” The terms in which the 
repealing clause is framed has produced 
great difficulty in determining under what 
acts the exemption is still preserved, and 
in what cases it is taken away. It is quite 
clear that the only cases in which the 
privilege is taken away are those in which 
it has been conferred by some act com- 
monly called public, local, and personal, 
or of a local and personal nature but tlie 
difficulty arises in defining what acts are to 
be considered as falling within this descrip- 
tion. 

The first case in which the question ap- 
pears to liave been brought under judicial 
consideration was in the case of Cock v. 

where the question was, whether an 
act Ibr establishing a Court of Requests at 
Sandwich and its vicinity, was a public, 
local, and personal act within the o & 6 i 
Viet. c. 97, 8. 3. The late Chief Justice | 
Ttndalj, before whom the cause was tried 
on circuit, thouglit the Sandwich Court of 
Requests Act was not within the enact- 
ment, but the Court of Exchequer were of 
a different opinion, the late Lord Ahinger 
observing, that he could not conceive any- 
tiling which could more precisely meet the 
description of a local and personal act, 
than a Court of Requests Act. 

. The same point was again raised, and 
¥ery fully discussed, in the Court of Ex- 
chequer, in a case lately reported.^ Iq 
this case tlie question arose in respect of 
proceedings under tl>e Building Act, {14 
Geo« 3, c. 76,*) which by sec. 100, enacts, 


that the defendant 'may plead the general 
issue, and give the act and tlie special 
matter in evidence at any trial to be liad 
thereupon.’* The state of facts on which 
the court was called upon to decide vras as 
follows : — 

In an action of trespass for an injui^' 
done to the plaintiff’s wall, the defendant 
pleaded “ not guilty,” putting the words 
“by statute” in the* margin of the plea. 
The defence relied upon was, that the acts 
complained of were done in pursuance of 
the Building Act, (14 Geo, 3, c. 78,) aqd 
that under the 100th sec^ of that statute, 
the venue ought to have been laid in Mid* 
dlcsex, whilst it was in fact laid in Surrey. 
The answer to the alleged defence was, 
that the riglit of pleading the general issue* 
and giving the special matter in evidence 
was taken away by the stat. 5 & 6 Viet. c. 
97, s. 3 ; and that the defence, that the 
venue was not laid in Middlesex, was only 
available under a special plea. On the 
part of the defendant, it was argued, that 
the 14 Geo. 3, c. 78, could not be con* 
sidered a local and personal act, inasmuch 
as it was printed and classed by authority 
of parliament amongst the public acts ; aim 
that the nature of the acts meant to be 
affected by the 5 & 6 Viet. c. 97, must be 
taken with respect to their parliamentary 
meaning. On the other hand, it was con- 
tended, that the circumstance of an act 
being printed amongst the public acts does 
not alter its nature, or make it a general 
act; and it was remarked, that an act for 
lighting Grosvenor Square, and another for 
enabling some persons to dispose of certain 
houses in London, by way of lottery, were 
printed amongst the public acts. The 
court, in pronouncing its judgment, took oc« 
casion to observe, that the act 14 Geo. 3, 
c. 78, was not an act commonly called 
public, local, and personal, for that do- 
signation did not take place till long after 
the statute passed.** It was singular that 


« 12 Mees. W. 234. 

^ v, Easto, 15 M. & W. 224. 

^ In the course of the argument the court in- 
timated a clear cq>inion that the N«v Building 
Act, 7 & 8 Viet. c. 84, was not retrospective in 
its operation, and did not apply to sections pre- 
viously commenced. 


** In the course of the judgment in this case, 
Parke, B., adverted to the circumstances under 
which acts of parliament came to he classed as 
at present in the statute book, and stated, that 
“ on the Ist May 1797, the House of Lords re- 
solved, that the King’s |irinter should class the 
genersd statutes and special, the public local 
and private, in separate volumes ; and on the 
8th May, 1801, there was a resolution of the 
House of Commons, agreed to by the House of 
Ijords, “ that the genem statutes, and the pub- 
lic local and personal in each session should be 
classed, in separate volumes.’’* This was “the 
commencement of the present parliamentMgr 
arrangement of the statutes, 

M 2 
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Nem Rules and Orders, 


the ncvir Building Act had not^been classed 
amongst the public, local, and personal 
acts, “as it was clearly of a local and per- 
sonal nature : local, as being confined to 
local limits ; personal, as affecting particu- 
lar descriptions of persons only, as distin- 
guished from all the Queen’s subjects.” 
The former act, 14 Geo. 3, c. 78, was of 
the same general character, and was clearly 
of a local and personal nature, excepting 
that some of the clauses, as the 84tli and' 
86th, relating to accidental fires, were of a 
public nature. If the defence arose out of 
those clauses, it would probably be held, 
that the statutable defence was not taken 
away ; but where the defence arose as in 
this case, under a part of the act which , 
was of a local and personal nature, the j 
barons all agreed, that the statutable plea 
of the general issue, whereby to give the 
special matter in evidence was taken away 
by the stat. 5 & 6 Viet. c. 97. As to the 
second point, the court thought the de- 
fence that the venue was not properly laid, j 
would have been available under the | 
statutable plea of not guilty, but the right 
of giving evidence of the special matter 
under that plea having been taken awny. 
the defendant was bound to plead such ! 
matter specially in order to avail himself 
of the defence. Upon these grounds, the 
court gave judgment for the plaintiff. 


hereby , pleased to order and appoint, that 
Samuel Ambry, Benjamin Austen, Michael 
Clayton, AVilliam Loxliam Farrer, Richard 
Harrison, Bryan Holme, Germain Lavie, 
Robert Wheatley Lumley, Charles Rauken, 
Charles Shadwell, William Tooke, apd Edwar^ 
Archer Wilde, solicitors, be examiners hntil 
the thirty-first December, one thbusa'iid eight 
hundred and forty-seven, to examine cvdpy 
I person (not having been previously admitted 
an attorney of the Courts of Queen’s Bench, 
Oommon Pleas, and Exchequer, or one of 
them,) who shall apply to be ailmitted a solicitor 
of the said Court of Chancery, touching his 
fitness and capacity to act as a solicitor of tho 
said court. And the Master of the Rolls doth 
direct that the said examiners shall conduct 
the examination of every such applicant, as 
aforesaid, in the manner and to the extent 
pointed f)iit by the said order of the thirteenth 
day of January, one thousand eight hundred 
and forty- four, and the regulations appiwed 
by his lordship in reference thereto, and in no 
other manner and to no further extent. 

Langdale, M.R. 


NEW RULE IN THE COURT OF EX- 
CHEQUER. 

SPECIAL PAPERS. 

OhdereivI. That there be two special pa- 
pers, one to contain all the demurrers set down 
for argument, and the other all the special 
: cases and special verdicts, 

2. That each of these papers shall be called 
j on for hearing upon alternate paj)er days, pro- 
, vided, however, that if either be exhausted the 


ORDER OF THE MASTER OF THE (other will then be called on. 


ROLLS APPOINTING EXAMINERS. 

Sth January, 1847. 

Whereas, by an order made by the Right 
Honourable the Master of the Rolls, on the 
ITiirteenth day of January, one thousand 
eight hundred and forty -four, it was, 
amongst other things, ordered. 

That every person who had not previously 
been admitted an attorney of the Courts of| 
Queen’s Bench, Common Pleas, and Exche- 1 
quer, or one of them, should, before he be ad- 
mitted to take the oath reejuired by the statute 
6 & 7 Viet. c. 73, to be taken by persons ap- i 
plying to act as solicitors of the High Court of 
Cnancery, undergo an examination touching 
his fitness and capacity to act as a solicitor of 
the said Court of Chancery ; and that twelve 
solicitors of the same court, to be appointed by 
the Master of the Rolls in each year, be ex- 
aminers for the purpose of examining and in- 
quiring touching the fitness and capacity of 
every such applicant for admission as a so- 
licitor; and that any five* of the said examiners 
shall be competent to conduct the examination 
of such applicant. ‘ 

Now, in furtherari^ of the said order, the 
Right Honohrable the Master of the Rolls is 


I 3. That there he three pa])cr days, viz. • 
j Monday, Wednesday, and Friday, in each week, 

; excluding, as heretofore, the first four and last 
j four days of each term. 

I 4. That this rule shall begin to be eRforced 
j in next Easter term. 

ANECDOTES OF LAWYERS. 

THE LATE MR, DUVAL. 

Mr. Duval was consulted in a case of great 
magnitude, and advised a bill in chancery, 
claiming a very considerable fund ; the suit was 
in the first instance unsuccessful. The party 
^ain consulted Mr. Duval, who reiterated his 
forraer«opini()n, and at once advised an appeal 
to the Lord Chancellor. 

The fij)peal was successful, and the client 
waited upon him to state the result, and with 
great delicacy offered him a checque for 2,000 
guineas as an acknowledgment for his valuable 
advice, urging it upon his acceptance, but Mr. 
D. was inexorable, and peremptorily declared 
that all his fees had been paid and he would 
not accept another shilling.^ It is said he died 
worth several hundred thousand poumk; 



The Small Hebi Courts, 

SMALL DEBT COURTS. 




PROPOSED CIRCUITS. ■ 

The following list, extracted from Mr. Bethuae's letter to tlic Lord Chancellor,; 
(s<?e p. 226, ajile,) contains the names of the counties where Courts of Request how 
exifit,-rthe acts ynder which such courts are held,; — the places where they are held 
-—and the substituted courts. . 

Counties, 


Cambridgeshire 
Cheshire • • 

Cornwall . « 
Derbyshire 


Actsnndor cxntini; 

Guurts of Request aiv held. 


18 Geo. 3, c. 36 . 

3 & 4 W. 4, c. 119 

6\V. 4, c. 13 . 

46 Geo. 3, c. 1 14 

4 & 5 Viet. c. 76 

2 & 3 Viet. c. 98 
2 & 3 Viet. c. 104 

2 & 3 Viet. c. 103 

6 Geo. 3. c. 20 . 

2 & 3 Viet. c. 88 


Devonshire 


Gloucestershire 


Hampshire . 
Hertfordshire 
Kent . , . 


Lancashire . 


2 & 3 Viet. c. 102 

8 & 9 Viet. c. 79 
13 Geo. 3, c. 27^ 

4 & 5 Viet. c. 73 

3 Viet. c. 25 . 

7 Will. 4, c. 62 . 

3 Viet. c. 68 

4 Sc 5 Viet. c. 80 

,56 Geo. 2, c. 76 
7 W. 4, and 1 Vict.c. 84 

32 Geo. 3, c. 77 . 

1 Will. & Mary, c. 18 

5 & 6 Viet. c. 83 . 

46 Geo. 3, c. 66 . 

25 Geo. 2, c. 38 . 

6 & 7 Will. 4. c, 120 
1 & 2 Viet. c. 89 . 

25 Geo. 2, c. 45 

48 Geo. 3, c. 50 

26 Geo. 3, c. 18 . 

47 Geo. 3, c. 35 . , 

24 G. 3, C. 8 . . . 

25 Geo. 3, c. 7 . . 

26 Geo. 3, c. 98 
47 Geo. 3, Ses. 2, c. 40 

47 Geo. 3, Ses. 2, c. 7 

47 Geo. 3, c. 35 . , 

48 Geo. 3, c. 5 1 . . 

. 48 Geo. 3, c. 93 . . . 

4 & 5 Viet. c. 67 . . 
3 Viet. c. 18 . . . 


Where held. 

rEly . . 

I Wisbeach • 
j Whittlesea . 

L March and Chattel 
Hyde . 
Macclesfield 
Stockport . 
f Launceston 
-< llolsworthy, 

L Stratton, or Cami 
Belper 
Chesterfield 
/ Dronfield • 

\ lilckington . 
Derby . , 

Glossop • 

f Ashbourne . . 
Bakewell 
Alfreton 
Wirks worth 
Crediton 
Exeter • 

ICxeter 

Newton Abbott 


elford } 


Subuiktuted Courts 

Bly 

Wisbaach 
Peterborough 
March 
► Hyde 
Macclesfield 
Stockport 
Launceston 


Hols worthy 
Belper 

Chesterfield* 

. Derby 
. Glossop 
, Ashbourne 
.. Bakewell 

Abolished** 

. Crediton 
;J- Exeter' 

. Newton Abbott 

rosier:!"— 


Tavistock 
5 'fotness 
i Dartmouth 
/ Bristol 
( Bristol 

Cirencester 

Gloucester 
f Coleford 
I Little Dean 

New})ort 
J Saint Alban' 
I AVatford 


Tavistock 

J Totness 

• 1 

Bristol** 

/ (yirencester 
.-J Stow 
( Stroud 
. Gloucester 
. ^ S})eech>liou8e Forest of 
. i Dean 
• Newport 
. Saint Alban’s 
. AVatford 


}• 


Greenwich . 

. . Greenwich 

Canterbury . 

. . (^.anterlmry 

Seven Oaks . 

. . Seven Oaks 

Tonbridge , 

. , Tonbridge 

Deal . 

Sandwich , 

Deal' 

Dover . 

. . Dover 

Faversham . 
AVhitstable . 

" * j Faversham 

Folkstone . 

. . Hythe 

' (Jravesend , 

. . Gravesend 

. Dartford 

. . , Dartford 

Margate 
Ramsgate • 

• * ] Ramsgate s 

Rochester . 

. • Rochester 

Ashton 

, , Ashton 

Blackburn . 

. . IBackburn 

Bolton 

, , Bolton 
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Counties. 

Lancashire • . 


Leicestershire • 


Lincolnshire • 


Middlesex . . . 

Norfolk . . . . 
Northumberland . 
Nottingham . , 

Rutlandshire • • 
Shropshire . • • 

Somersetshire . . 
Staffordshire . • 


Acts under which existing Where bcld« 

Courts of Request are 'held. 


4 & 5 Viet. C. 83 . 

2 & 3 Viet. C. 101 . 
6&7 W. 4, c. 135 
48 Geo. 3, c. 43 

lOGco. 3, c. 21 . 

2 & 3 Viet. c. 100 . 
2 & *1 Vifct. c. ^00 : 
4 k 5 Vi'et. e.’«2 . 
2 & 3 Vfet. c. 91 . 

4 & 5 Vi'et. c. 78 . 

1 Viet. c. 15 . . . 

7 Will. 4, e. 8 . . 


r Burnley • 

-j Clitheroe . 

L Colne 
Bury . 

Liverfiool . 
Manchester or Salford 
\ Kirkhatn . 

\ Poulton 
Oldham 

f Rochdale . 

Present, or St. Helen’i 
Warrington 
r Wigan 
< Chorlcy 
LOrmskirk . 

Ashby 
5 Hinckley . 

1 Market B’oswortli 


Substituted Courts. 

Burnley 

Clitheroe 

Colne 

Bury 

“Liverpool 

Manchester 

ICirkham 

Fleetwood 

Oldham 

Rochdale 

Prescot 

Warrington 

Wigan 

Chorlc^ 

Ormskirk 
Ashby 
Hinckley 
Market' Bos worth 


6 & 7 W. 4, c. 123 

7 Will. 4, c. 7 . 

7 Will. 4, c. 9’ . 


47 Geo. 3, Ses. 2, c. 


47 Geo. 3, Sess. 2, c. 
47 Geo. 3, c, 37 . 

46 Geo. 3, c, 37 
4 & 5 Viet. c. 86 . 

2 & 3 Viet. c. 89 . 

18 Geo. 3, c. 3*1 

24 Geo. 2, c. 16 . 

4 & 5 Viet. c. 85 . 

19 Geo. 3, c. 43 . 


23 Geo. 2, c. 33 


. } 
. S 


78 N 


Leicester . 

Longhboroiigh 

Alford 

Burgh-le- Marsh 
Spilsby 
Wainfleet . 
Caistor 
llorncastle 
Tattershall . 
Louth 
Saltfleet ’ . 
Market Rasen " 
Barton 


\ Sibsey 
1 'Boston 


( Holbeach . 

/ S]ialding . 

. Great Grimsby . 

Gainsborough , 
, Grantham * 

. Hagnaby . 

, Lincoln . • 

S Folkingliara 
New Sleaford 
• Wragby 

{ Kingsgatc Street 
Brentford , 
Uxbridge . 
Enfield 


Leicester 

Lougliboroiigb 

^Spilsby*' 

Caistor 
j- Horncastle 

I Louth 
Market Rasen 
Barton 
Abolished * 

Boston 

Holbeach 

Si)alding 

Great Grimsby 

Gainsborough 

Grantham 

Abolished! 

Lincoln 

j- Sleaford 
Abolished ‘ 

} The district selected by 
the County (^lerk of 
Middlesex™ 


2 Will. 4, c. 65 

24 Geo. 2. c. 62 . 

10 Geo. 3, c. 20 
31 Geo. 2, c. 24 . 

1 Will, and Mary, c. 

4 & 5 Viet. c. 87 . 


4 & 5 Viet. c. 79 . 
2 & 3 Viet. c. 105 . 

1 Viet. c. 36 . . . 

22 Geo. 3, c. 37 . 

23 Geo. 3, c. 73 . 

45 Gto, 3, c. 67 

4&5Vkt. c. Sl .. 


. Whitechapel 
Westminster 


. Nottingham 

{ Oakham . 
Uppingham 
. Broseley . 
• Shrewsbury 
. Bath . 

f Stoke 
^ I Hanley 


. Lynn . 

• 


Lynn 

. Yarmouth . 

• 


Yarmouth 

1 7 Newcastle . 
r East Retford 

ft 

• 


Newcastle 

1 

. < Tuxford 

1 Worksop . 



> East Retford ® I 

Bawtry 



Abolished J 

. Newark 

• 


Newark 


' Hackney 1 „ 
Stepney j 
Westminster 


Nottingham 

Oakham 

Uppingham 

Madeley 

Shrewsbury 

Bath' 


I Hanley r 
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Staffordshire • 

Suffolk » • • 
Surrey • • • 

Sussex . • • 
Warwickshire . 
Westmoreland 

Wiltshire • • 


Acts andcr wliich. existing 
Courts of ilequest «re held. 


« 48 Geo. 3, C. 110 • . 

• 47 Geo. 3, Sess. 2, c. 79 

• 46 Geo. 3, c. 88 . . 

4 Geo. 4, c. 123 . • 

• 3 Viet. c. 10 ... 

• 47 Geo. 3, c. 14 . . 

• 4 Geo. c. 41 • . . 


47 G. 3, S. 2,S.2, c. 39- 


5 Geo. 3. c. 9 . . . 


Yorkshire 


4 & 5 Viet. c. 84 . . , 


Worcestershire 


Wlrcre held. 

Bikton 

Wednesbury 

Willenhall . 

Wolverhampton 

I|>8wich 

Wandsworth 

Southwark 

Bri^fhton . 

Birmingham 

Kendal 

Bradford . 

Melksham . 

Trowbridge 

Caine 

Chippenham 
Corsham . 
Amesbury . 
Fordingbridge . 
Christchurch 
Lymington 
Ringwood . 
Salisl)ury . 


48 Geo. 3, c. 88 . • 

47 Geo. 3, c. 36 . . 

17 Geo. 3, c. 19 . . 

12 Geo. 3, c. 66 . . 


4 & 5 Viet. c. Z5 • 


* 2 & 3 Viet. c. 86 . • 

3 Viet. c. 33 . . . . 

1 & 2 Viet. c. 90 . . 

46 Geo. 3 , c. 135 . • 

4 Geo. 3, c. 40 . , • 


2 & 3 Viet, c, 106 . • 


4 & 5 Viet. c. 74 . 
48 Geo. 3, c, 109 . 


2 & 3 Viet. c. 85 • 


[ Wimborne 
f Westbiiry 
L Warminstt 


Minster 


2 & 3 Viet. c. 87 • 
48 Geo. 3, c. 106 . 
48 Geo. 3, c. 103 • 


Warminster 
Oldbury . 
Stourbridge 
Kidderminster 
[ Bromsgrove 
I Nortbfield . 

I Redditch . 
i Kingsnortoii 
^Aberford . 
Selford 
Otley 

. Ilowden . 
Barnsley . 
Beverley . 
Doncaster , 
/Batley 
I Bradford . 
i Keighley . 

1 Halifax 

\Iiuddersfiekl 
f Crowle 
I Epworth . 

L Hatfield . 
Hull 


Pontefract . 
Bradford . 
Goole 

Huddersfield 

Saddleworth 

Selby 

Rotherham 
Sheffield . 
Eccleshall « 


nbitittited Cotirif* 


I Wolverliampton'^ 

I])swich 

Wandsworth 

Southwark 

Brighton 

Birmingham 

TCendal 

Bradford 

I Trowbridge " 

I Chippenham ® 

Abolished * 

Christchurch 

Lymington 

Ringwood 

Salisbury 

Wimborne Minster 

Westbury 

Warminster 

West Bromwich 

Stourbridge 

Kidderminster 

I Bromsgrove 

Abolished ■ 

Boston 
Selby I 

j- Abolished J 

Barnsley 
Beverley 
Doncaster 
\ Bradford 1 ^ 

I Otley J 
Keighley 
Halifax 
Huddersfield 

\ Thorne * 


Hull 

Leeds 

I Dewsbury 
[ Wakefield 
Pontsfract 


Abolished 


Rotberam 

Sheffield 

Abolished* 


The following are Mr. Bethunes ^The courts held at 
“ notes ** or remarks with regard to the and Eekmgton ® ^ same jii»» 

existing courts arid those proposed to be dtbt to 15/. There is but one 

substituted for them. fo, b^th courts, population of the 
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difltrict now within the jurisdiction of the 
Dronfield and Eckington courts is nearly half 
the whole population assigned to Chesterfield, 
to which district these towns are now annexed. 
It seems to me, therefore, t)iat although Ches- 
terfield is fixed upon as the most convenient 
place for holding the court, the equitable claim 
of the clerk of the Dronfield and Eckington 
courts to appointment, under the act, for the 
united district, should not be wholly disre- 
garded in favour of the clerk of the Chester- 
field court. This object ran he attained by 
substituting tlie court at Chesterfield for the 
three Courts of Request, the effect of which 
will be to make the clerks of these several 
courts joint clerks of the county court of 
Derbyshire, held at Chesterfield for the united 
district. There is an apparent inconvenience 
in having joint clerks not both resident in the 
same town, yet this may probably he obviated 
in practice by the unlimited discretion given to 
the judge for making arrangements as to the 
division of duties and emoluments between 
these officers in case of difTcrence between 
them. The joint appointment, in this point of j 
view, is to be considered only as the means of 
securing that the vested rights of both are 
duly considered. 

** Alfreton and Wirksworth are now in- 
cluded in the district of the court at Helper. 
The clerk for Alfreton and Wirksworth is also 
the clerk of the courts at Ashbourne and 
Bakewell, wbicb courts will bo continued. 

• There are two courts of request at Exeter ; 
one having jurisdiction to 40 .s’., the other to 
15/. 'J'his is a case somewhat like that of 
Bristol, which is provided for specially liy 9 & 
10 Viet. c. 95, s. 35. The proposed consoli- 
dation will effect a like arrangement at h>xeter. 

This consolidation is contemplated by 9 & 
10 Viet. c. 95, sec. 35. 

® The court now held at (.^/ircncestcr has 
jurisdiction over the district known as the 
Seven Hundreds of Cirencester, which include 
both Stow and Stroud. The greatest part of 
the business of the court probably comes from 
the luighbourhood of Stroud. Under these 
circumstances, it seems to me that the clerk of 
the ( Jirencester court has an equitable claim to 
he appoiuttMl in each of these districts. 

* Under 47 Ceo. 4., c. 35, two separate 
courts are constituted, one at Sandwich, the 
other at Ramsgate : the former is now in- 
cluded in the district of the Deal Court, and 
Margate is now included in the district of the 
latter. Tlie most equitable arrangement, 
therefore, appears to be by consolidating the 
court at Ramsgate with that held at Margate, 
under 47 Geo. 3, sess. 2, c. 7, and the court at 
Sandwich with the court at Deal, under 26 
Geo. 3, c. 18. 

•The court now held at Folkestone is an 

tone, having jurisdiction only to 40«. It 
ttOes not include Hythe in its district, but the 
court now proposed to beestablished at Hythe 
includes Folkestone, which seems to give to 
the clerk of the Folkestone ^court a claim to 
this appointment. 


** Courts are held at a great number of 
places in the sokes of Bolingbroke and Horn- 
castle, under 47 Geo. 3, sess. 2, c. 78- I have 
collected them in such groups as appear to be 
best represented by the towiis in which courts 
are to he held, Alford, Burgh, Wainfleet, and 
Spilsby are four towns, all situated in the 
Sjjilsby district, and there is but one clerk for 
the last three towns. The courts at llorncastle 
and Tattershall, Louth and Saltffeet, are con- 
solidated on the same principle. 

* Sibscy is a small town in the Boston dis- 
trict. and cannot be conjoined with any other 
in which a court is held under the same act. 
There is therefore no alternative, but to re- 
commend that this court be abolished, which 
will entitle the officers of it to claim comjjen-* 
sation under 9 & 10 Viet, c, 94, sec. 38. The 
clerk is the same person who is clerk of the 
Spilsby court. 

j Hagnaby is a small parish of only 85 per- 
sons, which, very unaccountably, was left 
under the jurisdiction of 18 Geo. 3, c. 34, when 
that act, which formerly applied to the whole 
soke of Bolingbroke and wapentake of Candle- 
shoe, was repealed as to the remainder by Geo. 
3, sess. 2, c. 78. 

^ These courts are consolidated on the same 
principle as the courts mentioned in note a. 

* 'I’lie wa]>entake of Wraggoe was left under 
the jurisdiction of IQ Geo. 3, c. 43, when that 
act, which formerly applied to the whole soke 
of llorncastle, was repealed by 47 Geo. 3, sess. 
2, c. 78. The population of the wai)entake, in 
1841, was 3,959, in an area of rather more than 
51 square miles. It is now included partly in 

j the district of the Lincoln Court, partly in that 
of llorncastle. 

“* Tlie act 9 & 10 Viet. c. 95, s. 12, gives to 
the county clerk of Middlesex the choice of 
districts among those which shall be consti- 
tuted within tlic limits of jurisdiction of 23 
Geo. 2, c. 33. 

** The district of the Tower Hamlets, for 
which a court is now held at Whitecha]>ei, is 
proposed to ]>e divided into two, which have 
been called the Hackney and the Stepney 
Court, by which names, it may be as well to 
remark, it is not intended to imply that the 
court-houses should necessarily be in the 
parishes of the same name. There are now 
two clerks of the Tower Hamlets Court of Re- 
quests, and, by substituting the two Courts of 
Hackney and Stepney for it, they will both 
become joint clerks of both ; but this arrange- 
ment cannot be carried out effectually, unless 
they shall agree on the division of the duties 
and emoluments of these two offices, or in case 
of disagreement between them, unless the two 
judges of these courts shall concur in making 
the same order respecting them. If this can- 
not be secured, the only alternative is to sub- 
stitute one of these courts, as, for instance, the 
8te(xney Court, for the court now held at 
Whitechapel, under 2 -W. 4, c. 65. 

« Only. one derk is appointed under 4 & 5 
Viet. c. 87, in East Retford, Tuxford, and 
Worksop. He is also clerk of a court at 
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Bavtry, which is ripw included in the Donl 
caster district^ apd ^ha(; court of requests is 
therefore proposed to, be aholished, 

^ TWe is only one clerk for the courts at 
.gftohje^ and Hanley, * 
u;** .Ah»ese courts are proposed to be consoli- 
dated on the same principle as the different 
courts mentioned in note (a^. 'Die act appa- 
rently authorises the apppiutment of two 
dpks-^one for Wolverhampton, the other for 
JjiLston, Wednosbury, and WillenhalL 

^ Ihe courts at Melksham and Trowbridge 
are proposed to be consolidated on the same 
principle as the courts mentioned in note (a). 

• There is but one clerk for the courts held 
at these three towns. 

* Only one clerk is appointed under 4 & 5 
Vict. c. 84, It is therefore immaterial whether 
the courts at Amesbury and Fordingbridge be 
abolished or consolidated with those of the 
other towns in which county courts are to be 
holden. 

“ Only one clerk is appointed under 4 & 5 
Kingsnorton is now included in 
the Binninghain district, and the court of 
requests held under this act must therefore be 
ariolished. 

here is but one clerk for all the courts 
held under the Barkstou Ash and Skyrack 
Court of Requests Act. Boston, near Thorpe 
Arch, most nearly represents the Aberford dis- 
trict. Otlcy is now included in the Bradford 
circuit, and Howden in the Hull circuit; the 
courts of request held there under this act 
must therefore he abolished. 

^ present great con fusion arising 

out of the concurrent jurisdiction of several 
courts in the \7est Hiding of Yorkshire. I'he 
court at Batley is no longer to he lield, and 
part of the district now annexed to it is to he 
annexed to the liceds circuit. Part of the 
Bradtord district is jirojiosed to he annexed to 
Otley; and it app--.ars to me that the most 
equitable arrangement is to make the clerks 
of the Bradford and Batley court joint clerks 
of the Bradford and Otley courts, the court 
now held at Otley, under .3 Vict. c. 33, beimr 
abolished as mentioned in note (y). ” 

Only one clerk is appointed under 4 & 5 
Vict. c. 84. 


y Bradford and Huddersfield are iitt- 
nexed to the Bradford arid Halifax circuity^ 
Saddleti^^ortb to the South-East Lancashire 
circuit, and Goole and Selby to the York 
circuit;, and the court held there under the 
act 2 & 3 Vict. c. 85, must therefore be abev- 
lisheid. As all these towns are now within the 
jurisdiction of the court of the Honour of 
Pontefract, for the whole of which only one 
clerk is appointed, I think he has an equitable 
claim to be appointed *clerk to all the courts 
within the Leeds circuit, which is in fact sub- 
stituted for the Honour. 

* The circumstances of the Sheffield and 
Eccleshall courts are referred to in the particu- 
lars of the Sheffield circuit ; there can be no 
doubt that the most advantageous arrange- 
ment will be the abolition of the Eccleshall 
court, which will allow of the consolidation of 
that district with that of the Sheffield court. 
The steward of the Eccleshall court will be en- 
titled to compensation, and the deputy stewards 
of the two , courts may be appointed joint clerks 
of the united district, in the terms of 9 A 10 
Vict. c. 95, s. 11. 

The following are tlio proposed Metro- 
politan Courts in Middlesex, Surre^^ 
and Kent 

The annexed particulars will show approxi- 
mately how it is proposed to divide tne me- 
tropolis ; hut it will probably be more conve- 
nient in most pf these cases, to describe the 
boundaries by the lines of well-known streets, 
rather than by following the parochial bound- 
aries, which, in some parts of the town, are 
very intricate and inconvenient. I have as- 
signed separate districts to Greenwich and 
Brentford, in which it is certain that separate 
courts ought to be held, and also to Brompton. 
and Marylebanc ; but I have not subdivided 
any of the other districts, although it is probable 
that in Hackney and Stepney the court ought 
to be held in two places. Provisions may be 
afterwards made for more than one court- 
house, if it shall appear that more than one is 
absolutely necessary for the convenience of the 
district. 


Title of Court. 
40. Kensim/fon. 
■ Brentford 


** Brompton 
• Marylebone 


41, Shomshury 


Superintendent Rririftnir’s Dieti lets attached to each Court.* Population, 


Brentford, 

The sub-districts of Staines, in Staines, consisting of the 
parishes of Staines, Bedfont, Stanwell, Harlington, Har- 
mondsworth and Cranford . • • • , 44,559 

Chelsea. 

Kensington, except the parish of Paddington . . • 89,779 

The sub-districts of St, Mary, Christchurch, and St. John 
in Marylebone, being that part of the pairish 6f Maryle- 
bone which lies north of New Hoad and west of Port- 
man Street, die west side of Poriman Square, Gloucester 
Street, and Gloucester Place, the: paviratts^ of Padding- 
? ton and Willesden and precinct of 'IVyford Abbey 97|385 

- ■■ •■...■—,.. 034^723 

St. Gileses and St. George, Bloomsbury. ; • 

St. Pancras, except the sub-district of Gray’s Inn Line. — (See 
Clerkenwell). M 6 
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Titu Of court. Superintendent Registrar*! Districts attached to each Court. Population. 

The sub*diiitrict§ of rectory, Cavendish Square, and All Souls in 
Marylebone, beinpr all of the parish that is not in the district of 
the Marylebone Court. — (See Marylebone), • . * • 240,005 

42. fVesiminster . Westminster. 

St. James’s, Westminster, St. Martin-in- the-Fields, Strand, St. 

George, Ilanover S<juare •«••••• 229,547 
43f Clerkenwell • Clerkcnwell, Holborn, Islington, St. Luke. 

Sub-district of Gray’s Inn Lane, in St Pancras, being that part 
of the parish which is bounded on the north by the New Road, 
on the west by a line in front of the houses on the east side of 
Riirton Crescent, and on all other sides by the boundary of the 
parish. The parish of Hornsey. The chapelry of Highgate . 231,501 

44. Hackney , , Bethnal Green, Hackney, Shoreditch. 

The sab-districts of Artillery and Spitalfields, consisting of the 
parish of Christ Church, Spitalfields, the liberty of Norton Fol- 
gate, and the Old Artillery Ground. 

The sub-district of Walthamstow in West Ham, consisting of the 

parishes of Walthamstow and St. Mary Woodford . • . 228,905 

45. Stepney , , St. George’s in the Last, Poplar, Stepney. 

W^hitechapel, except tlie sub-districts of Artillery and Spitalfields. 

— (Sec Hackney). 

AVest Ham, except the sub-districts of Walthamstow. — (See 

Hackney) • - . . 232,784 

40, Southwark , Rotherhithe, Bermondsey, Newington 

St. George, Southwark, St. Clave, St. Saviour 

The two sub-districts of St. John's Waterloo, in Lambeth, being 
that part of tlie parish of Lambeth which is bounded by the 
River Thames, the parishes of St. Saviour and St. George, South- 
wark, and a line drawn from Westminster bridge along Bridge 
Street, and Westminster Bridge Road to the boundary of the 

parish of St. George, Southwark 231,585 

47 . Blackheath <5* Brixton, 

• Greenwich , Greenwich, Lewisham ...... 93,697 

** Lambeth , Camberwell. Lambeth, except the two sub-districts of St. 

John’s Waterloo. — (See Southwark) , . . 125,004 

224,361 


Total, metropolitan courts • . . • • 1,851,111 

* The superintendent registrar’s districts, in most cases, are conterminous with the poor-law 
unions of the same name. Where only part of a district is annexed to any town, the parishes 
or townships, &c., which are taken, or excepted, are specified separately. 

The population is here taken from the account printed 2nd October, 1841, (52); it differs 
dightly from the more correct return afterwards given in the census. The latter, being arranged 
in hundreds and parishes, could not be used for the present purpose. 


The following is the list of intended 
Court Towns, arranged in counties : the 
figures prefixed to each town show the 
circuit in which it is included 


Bedfordshire. 

36 Ampthill 
36 Bedford 
36 Biggleswade 
36 Leighton Buzzard 

36 Luton 
Berkshire, 

38 Abingdon 
38 Farringdon 
54 Hungerford 
38 Newbury • 

38 Reading 
38 Wallingford 

38 Wantage 

39 Windsor 
Buckinghamshire, 

37 Aylesbury 


37 Buckingham 
39 Chesliam 
39 Great Marlow 
37 Newport Pagnell 
Cambridgeshire, 

36 Cambridge 
32 Kly 
32 March 
36 Newmarket 
32 Wisbeach 
Cheshire, 

8 Altrincham 
7 Birkenhead 
7 Chester 

7 Congleton 

8 Hyde 

8 Knutsford 


8 Macclesfield 
7 Nantwich 
7 Northwich 

7 Runcorn 

8 Stockport. 
Cornwall. 

60 Bodmin 
60 Falmouth 
60 Helston 

59 Launceston 

60 Liskeard 
60 Penzance 
60 Redruth 
60 St. Austell 

60 St.Columh Major 
60 Truro 
Cumberland, 

3 Alston 
3 Carlisle 
3 Cockermouth 
3 Keswick 
3 Penrith 


3 Whitehaven 
3 Wigton 
Derbyshire, 

20 Ashborne 
20 Bakewell 
20 Helper 

20 Chapel - cn - le • 
Frith 

20 Chesterfield 
20 Derby 
8 Glossop 
Devonshire, 

58 Axminster 
58 Barnstaple 

58 Crediton 

68 Exeter 

59 Holsworthy 

69 Honiton 

59 Kingsbridge 
59 Newton Abbott 
59 Oakhampton 
59 Plymouth 
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58 South Molton 

59 Tavistock 

58 Tiverton 
68 Torrington 

59 Totness 
Dorsetshire. 

63 Blandford 
53 Bridport 
53 Dorchester 
63 Shaftesbiny 
53 Wareham 
53 AVey mouth 
53 Wiiiiborne Min- 
ster 

Durham. 

2 Barnard Castle 
2 Bishop’s Auck- 
land 

2 Darlirif^ton 
2 Durham 
2 Hartlepool 
2 Sh Utley Bridge 
2 South Shields 
2 Stockton 
2 Sunderland 
2 AVolsingham 
Essex 

36 Braintree 
35 Brentwood 
35 C’helrasford 
35 (.blch ester 
35 Dunmow 

35 Halstead 

36 Harwich 
35 Maldon 
35 llochford 

35 Romford 

36 Safrcm Walden 
39 Waltham 

Gloucestn'shire, 

66 Bristol 
65 Cheltenham 
56 ChippingSodbury 
65 Cirencester 
55 Gloucester 
55 Newent 
55 Northleach 
26 Speech House in 
the Forest of 
Dean 
55 Stow 
55 Stroud 

65 'rewkesbury 

66 Thornbury 
55 Winchcomb 

Hampshire. 

62 Andover 
52 Alton 

' 52 Basingstoke 

52 Bishop’s Waltham 

63 Christchurch 

53 Fordinghridge 
53 Lymington 

52 Newport (Isle of 
Wight) 

52 Petersfield 
52 'Portsmouth 
52 Romsey 


52 Southampton 
52 Winchester 
Herefordshire 

25 Bromyard 

26 Hereford 

25 Ledbury 

. 26 Leominster 

26 Ross 

■ 26 AVcohly 
Her If o rd shire 
39 Barnet 

35 Bishop-Stortford 
39 Hertford 

30 llitchin 

36 Royston 
39 St. Alban’s 
39 Watford 

Huuiinf/donshire. 

32 liuntingdon 
32 St. Neols 
Kent. 

50 Ashford 

49 Bromley 

50 Canterbury 
50 (-ranbrook 

49 Hartford 

50 Deal 
50 Dover 

50 Faversham 

49 Gravesend 
47 Greenwich 

50 Hythe 

49 Maidstone 

50 Ramsgate 

49 Rochester 

50 Romney 

49 Sevenoaks 

50 Sittinghourne 
49 Tonbridge 

Lancashire. 

10 Ashton 

4 Blackburn 

5 BolUui 

4 Burnley 
10 Bury 

5 Chorley 
4 Clitheroe 
4 Colne. 

4 Fleetwood 
4 Garstang 

6 Haslingden 
4 Kirkham 

4 Lancaster 

7 Leigh 

6 Liverpool 

9 Manchester 
10 Oldham 

5 Ormskirk 

7 Prescot 

4 Preston 
10 Rochdale 

8 Salford 

3 Ulverstone 
7 Warrington 

5 Wigan 
Leicestershire, 

18 Ashby -de- la - 
Zouch 


24 Hinckley 
18 Leicester 
18 Loughborough 
24 Lutterworth 
18 Market Bos worth 
18 Market Marbo- 
rough 

1 5 Melton Mowbray 
Lincolnshire. 

16 Barton-on-Hum- 

ber 

17 Boston 
32 Bourne 
17 Brigg 
17 Caistor 

17 Gainsborough 

18 -Grantham 

17 Great Grimsby 
32 Holbeach 
17 Horncastle 
17 Lincoln 
1 7 Louth 
17 Market Rasen 
17 Sleaford 

32 S])alding 

17 Spilsby 

18 Stamford 
Middlesex. 

41 Bloomsbury 
40 Brentford 
40 Brompton 

43 (^lerkenwell 

39 Edmonton 

44 Hackney 

40 Marylebone 

45 Stepney 
39 Uxbridge 

42 Westminster 
Mon mouthshire. 

26 Abergavenny 
26 Chepstow 
26 Monmouth 
26 Newport 
26 Ponlypool 

33 Tredegar 
26 Usk 

Norfolk. 

33 Attleborough 
33 Aylsham 

32 DownhamMarket 

33 East Dereham 

34 Ilarleston 
33 Holt 

33 Little Walsing- 
hara 

32 Lynn 

33 North Walsing- 

ham 

33 Norwich 

32 Swaffham 

34 Thetford 

33 AVymondham 
33 Yarmouth 

Norihnmptonahire 
37 Brackley 
37 Daventry 
37 Kettering 
37 Northampton 


37 Oundle 
32 Peterborough 
37 Towcester 
37 Wellingboro* 
Northumberland^ 

1 Alnwick 
1 Belford 
1 Bellingham 
1 Berwick 
1 llaltwhistle 
1 Hexham ; 

1 Morpeth 
1 Newcastle 
1 North Shields 
1 Rotbbury 
1 Wooler 
Nott ingh amshire.\ 

19 Bingham 
19 East Retford 
19 Mansfield 
19 Newark 

19 Nottingham 
Oxfordshire 

37 Banbury 

38 IVicester 

38 Chipping Norton 
38 Oxford 
38 'I'hame 
38 Witney 
38 Woodstock 
llullandshire. 

18 Oakham 
18 Uppingham 
Shropsiih'e 

27 Bishop’s Castle 
27 Bridgnorth 
27 Cleobury 
27 Drayton 
27 Ludlow 
27 Madeley 
27 Newport 
27 Oswestry 
27 Shrewsbury' 

27 Worn 
27 Wellington 
27 Whitchurch 
Somersetshire. 

54 Bath 
57 Bridgewater 
57 Chard 
54 Frome 
57 Somerton 
57 Taunton 
57 Wellington 
57 Wells 

67 Weston - super - 
Mare 
57 Williton 
57 Wincanton 
57 Yeovil 
Stc^fordshire. 

20 Burton-on-Trant 

21 Cheadle 
21 Hanley 
21 Leek 

21 Lichfield 
21 Newcastle-undero 

Lyme 
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21 Rugeley 
21 Stafford 
21 Stone 

21 Uttoxeter 

22 Walsall 

22 West Bromwich 

22 Wolverhampton 
Suffolk. 

34 Beccles 

34 Bury St.Edmund's 

34 Eye 

34 Framlinjrhain 
34 Hadlei^h 
34 Halesworth 
30 Haverhill 
34 Ipswich 
34 Lowestoft 
30 Mildenhall 

34 Stowinarket 

35 Slid bury 

34 Woodbridge 
Surrey, 

48 (liertsey 
48 Croydon 
48 Dorking 
48 Epsom 
48 Farnham 
48 Guildford 
48 Kingston 

47 Lainlicth 

48 lleigate 

47 Southwark 

48 Wandsworth 
Sussex. 

61 Arundel 
51 Brighton 
SI Chichester 
61 CiickOeld 
51 East Grimstcad 
51 Hastings 
51 Horsham 
51 Lewes 
51 Petworth 
Warwickshire, 

24 Alcester 
24 Atlierstone 

23 Birmingham 

24 Coventry 
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24 Rugby 

23 Solihull 

24 Southam 
24 Stratford 
24 Tamworth 
24 Warwick 

Westmoreland. 

3 Atnbleside 
3 Apjdcby 
3 Kendal 
3 Kirkby Lonsdale 
Wiltshire. 

54 Bradford 
54 Chijipenham 
^4 Devizes 


15 Richmond 

16 Scarborough 
15 Stokesley 

15 Thirsk 
15 Whitby 
15 York 

Yorkshire, WestRidiiiy. 

13 Barnsley 
15 Boston 

11 Bradford 

14 Dewsbury 
13 Doncaster 
13 Goole 

12 Halifax 
12 Hohnfirth 


11 Keighley 
15 Knaresborough 
14 Leeds 
11 Otley 

14 Pontefract 

15 Ripon 

13 Rotherham 
JO Saddleworlh 
15 Selby 
11 Settle 
13 Sheffield ‘ 

11 Skipton 

13 'riiorne 

12 'lodmorden 

14 Wakefield 


55 Malmesbury 
54 Marlborough 

53 Salislmry 

64 Swindon i 

54 'JVowbridge ' 

54 Warminster 

54 Westbury 
Worcestershire, 

25 Broinsgrovc 
25 Droitwicli 
22 Dudley 
25 Evesham 
25 Kidderminster 
25 Persbore 
25 Shipston 
25 Stourbridge 
25 Ten bury 
25 Unto.. 

25 Worcester 
Yorkshire, East Riding, 
16 Beverley 
16 Bridlington 
16 Great Driffield 
16 Hedon 
16 Howden 
16 Hull 
16 Pocklington 
Yorkshlre,NorthRiding 

15 Easing wold 

16 Helinsley 

15 Lcyburn 

1 6 New Malton 
15 Northallerton 


12 HuddersliclJ 

The following arc the proposed CouiiT 
Towns in 

Wales. 


Anglesey. 

28 Jdangefni 
Brecknockshire, 

30 Brecknock 
30 Builth 

30 Huy 

Cnermarf hensh ire. 

31 C’aennarlben 
31 Llandcilofawr 
31 Llandovery 
31 Llanelly 

31 Newcastle - in 
Emlyn 

Cuernnr consh ire. 

28 Bangor 
28 (’aernarvon 
28 Conway 

28 Portiiiadoc 
2S Pwllheli 

Cardiganshire. 

‘ 31 Al>crayron 

29 Aberystwith 

! 31 I /un peter. 

! Denhiglishirc. 

I 28 Denbigh 

i 28 Llaiirwst 

! 29 Ruabou 

28 Rulhwin 


29 Wrexham 
Flint. shire. 

28 Holywell 

28 Mold 

G I amor g an sh ire. 

30 Bridgend 
30 Canliff 
30 Merthyr 
30 Neath 

30 Swansea 
Merton ethshire. 

29 Bala 

29 ('orwen 
29 Dolgelly 
Mon fgomeryshire, 

29 Llanfy 
29 Llanidl 
29 Macliynlleth 
29 Newtown 
29 Welch pool 
rembrokeshirejf 

31 Haverfordwest 
31 Narhcrth 

31 Pembroke 
Radnorshire. 

29 Presteign 

30 Rhaiadr 


APPLICATIONS FOR TAKING OUT AND 
RENEWAL OF CERTIFICATES. 

On the last Day of Hilary Term, 1847- 
^uccn*5 B(iirf). 

Ashford, Daniel Henry, Shepton Mallett 
Bowden, James, 26, Park Village, East 
Broughton, Robert John Porclier, Melcombe 
Place 

^ Bissill, Charles Edward, Sleaford 
Bur bury, Daniel Winter, Leek Wootton 
Colegrave, William, 1 5, Dorset Place, Dorset 
Square; Warwick tlquare, Kensington 
Capes, Thomas Hawksley, Reedness, near 
Goole 

Cavell, Edmund, Saxmundham 
Cutten, Gharies Edward, Harrow 


Dawson, Roger, Liverpool ; St. Asaph 
Farmer, James Bayley, Wellington 
Gibbs, Griffith, Bath; Chudleigb; and 
Exeter 

Heyes, James, Prescot 
Hall, William Robert, Hiingerford 
Hopkins, John, Llandovery 
Hutchinson, Thomas, Hartlepool 
Johnson, John Fortin, 4, Walcot Square, 
Lambeth 

Jordan, William, Risdon Hall, West Teign- 
mouth 

Kigbtley, William, 5, Leicester PI., Leicester 
Square; BridgeWater Street ; Ossulton Street 
Ligbtfoot, Rook Tiffin, Wigton 
Leach, Francis, 20, llusseir Square 
Law, Jamies Charles, Oxford; Ahitigdon; 
Thorvertop, near Col lumpton ■ 

Ming&ye, W. Robert, 43, C^hiEurlotte 
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Street, Fitzroy Square ; Wilby ; and King’s 
Lynn 

Owen, Arthur Watkin, Llanrwst ; Maes- 
mynan 

Pope, Henjamin David, Cleohury, Mortimer 
Pinkney, Thomas Francis, 41, Chisvvell St., 
Fins})ury Square 

I’ownall, Edward, Ipswich; Lower Brook 
Street 

Roberts, W'illiarn Henr)', Clreat Yarmouth ; 
Brixton; and (-harlotte Street 

Roberts, 'I’hornas, Market Deeping ; Great- 
ford 

^ Ralcliffe, Robert, Oldham ; New Mills, 
(ilossoj). 

Sweellund, Ivlward Maddox, 77, George St. 
Portrnaii Square 

Smylhe, Oloinent 'raylor, Maidstone 
Sniedley, Jolin Menjainin, 4, llarpur Street I 
Udall, 'Plioinas, Newcastle-under-Lyne | 
AVest, ('liarles Jolui, Norwich; Maddox 
Street, Great Pulicney Street. 

Williams, Henry, Lindlield, near Cuckfield 

Cljancrni. 

Smith, (‘harles, :t(), Great James Street, 
Bedford Row, 5 and 3, Verulam Buildings, 
Gray’s Inn 

NOI’IGKS OF APPLIGATION TO JUDGE 
A'J’ GMAMBIORS FOR 'FAKING OUT 
AND RENEWAL OF CERTlFICA'i'ES. 

On the 2nd day of Ft'/jvunry, 1847, in Vaca- 
tion after Jlilary Term, 

CTlucru’ij 3iSntrfj. 

Bcrkhain, (’harles, ( -urry, Reading 
Bell, I'klvvard, Startord 
C'Sesar, William, (honton, Prcscot 
(vhippeiidale, Augustus, 1S8 n,, Sloanc St. 
Chelsea 

Crane, John AVilliain Howard, 11, Soley 
Terrace, Penlonville i 

(^)oper, (Jeorge Halcott, lilast Dcreham ' 
Faninson, Richard, Grantham 
Fuller, Horatio, ailmitted by the name of 
Horatio Nelson Fuller, Ipswich 

Fluker, James, 4, Gain ford Place, Barnsbury 
Road 

Grceiiwell, Walpole Eyre, 26, Allsop Terrace 
Gibbon, Lewis Plevy, Narbeth 
Goodeve, Joseph, 14 John Street ; Grenville 
Street 

Hunt, R., 82, Bunhill Row ; 28, Gt. Leonard 
Street ; 67, Paul Street, Finsbury 

Hood, J. Kemp Jacomb, 120, Jerinyn Street, 
St. James’s ; Kdgbaston 

Jauncey, George Mundy, Billiter Square 
Knowles, Charles James, Shrewsbury 
Milner, Christian Sjdidt, 47, Upper Seymour 
Street 

Myers^ John, Manchester 
Noy, Edward Hampton^ Horsham 
Owen, John, Hereford 
Parsons, G.,35, Tavistock Place ; 19, Sylvan 
Grove; Manchester Buildings 

Horatio, Uiting, near'Idaldon 


Philhrick, George Edward, 2, Red Lion 
Square 

Robson, Richard Cheesman, 17, Margaret 
Street, Cavendish Square 

Sutcliffe, William, Helnlen Bridge 
Stanley, Harold, 3, Bedford Row ; Stanhope 
(’ottage. Regent’s Park 

Styan, Harry Smith, 31, Brunswick Square ; 
llarpur Street 

Wilcocks, J., 10, Bury Street, Bloomsbury; 
10, Cooper Street, Ci*y Road 
Ward, Granville Leveson Gower, Durham ; 
Brighton 

Welsh, John Hare, 1, Mary Place, Bow 
Lane, Poplar 

Williams, Charles, Bruges, in the kingdom 
of Belgium. 


ANALYTKLVL DIGEST OF CASKS, 

HE POUTED IN ALL THE COURTS. 

CTmiitji of iiSquilji. 

JCVIDENCE. 

DEATH. 

See Presumption of death, 

DEED. 

See Menxorinl, 

EX H HUT. 

If the plaintiff’ has not rejdicd to the answer, 
he cannot prove an exhil/it at the hearing of 
the cause. Jones v. Grijjithy 14 Sim. 262. 

FINE. 

The entry of the ])ayincnt of the king’s silver 
is sufficient evidence of a fine having been duly 
levied, liie fine being complete on payment. 
Majvribunks Ilovenden, S I r. Eq. Rep. 319. 

MEMOUTAL OF DEED. 

An issue was directed to try whether 
R, C, was a lunatic at the time of the exe- 
cution of certain instnunents. At the trial, a 
memorial of a deed executed by R. C, was 
produced, as evidence of the acts of R. C, 
'Fhe dccil itself was not produced, nor the non- 
production accounted for : Held, on a motion 
for a new trial, that the memorial was properly 
received in evidence. Creagh v. Blood, 8 Ir, 
Kq. Rep. 434. 

PRESUMPTION OF DEATH. 

1, A person ought not to he ])rcsumed to be 
dead from the fact of his not having been 
heard of for seven years, if the other circum- 
stances of the case render it probable that he 
would not he heard of though alive. 

The old law relating to the presumption of 
death is daily becoming more and more un- 
tenable, in consequence of the increased facility 
of travelling. fVatson v. England, 14 Sim. 
23. 

2. A- went abroad in September 1830, ilis- 
father died in September 1833. About twenty 
months previous to that time. A, was beard of 

for the last time. ^ V i. i , 

The court ordered a share of the father a 



Analytical Digest of Cases^-^Superior Courts: Lord Chancellor^ 


residue bequeathed to to be transferred to 
his^ brother, as the sole next of kin of the father 
living at the father s death, on the brother giv- 
ing security to refund it in case A. should be 
lu-ing or should have died after his father. 
Dowley v. H^infeld, 14 Sim. 277. 

PROMISSOBY NOTE. 

Presentment . — Where a promissory note was 
made j)ayable at a certain time after sight, with 
interest thereon, and the interest was duly paid 
mr several years, (as the I'ill alleged,) the court 
held, that the note must be taken to have been 
acted upon according to its form and tenor ; 
and therefore, that the ])resentincnt for sight 
must have been duly made' before the interest 
was paid ; and that the payment became due 
upon the note at the prescribed date after such 
presentment ; and that the Statute of Limita- 
tions would begin to run from the time the pay- 
ment so became due. IVay v. Bassett, 5 Hare, 
55. . 

PUIVILEGED COMMUNICATIONS. 

6’o//(77or.— The privilege of communications 
between solicitor and client extends to all 
matters within the scojic of the ordinary duties 
of a solicitor, and the sale of estates being one 
of such matters, it was held that a solicitor was 
not at liberty to disclose what had passed in 
conversations which he had either with the 
client or the agent of tiie client, relative to the 
amount of the bidding reserved upon the sale 
of an estate in which he had been concerned 
for him, or to other matters connected with such 
sale. 

But, sewhle, if the agent had been examined, 
he would have been bound to answer. 

If a question raised by the demurrer of a 
witness to the interrogatories, be one which the 
court can dispose of in that shape, it is bound 
to do so, and not to ^reserve the objection to 
the hearing. Carpmael v. Powis, 1 Pliill. 687. 

Case cited in tlio judgment ; Walker v. Wild- 
man, 6 Madd. 47. 

2. Solicitor and Client . — The general rule is, 
that a defendant is bound to discover all the 
facts within his knowledge, and to produce all 
documents in his possession, which are ma- 
terial to the case of the plaintifT. However 
disagreeable it may be to make the disclosure ; 
however contrary to his i)ersonal interests; 
however fatal to his claims, he is compelled to 
set forth on oath, all he knows, believes, or 
Ihinks in relation to the matter in question. 

The court will not order the production of 
confidential communications between solicitor 
and client, which took place cither in the 
jSrogress of the suit, or with reference to the 
suit previous to its commencement. Confi- 
dential communications between attorney, or 
counsel and clients, anterior to the suit and 
without reference thereto, are not privileged. 

In a suit for specific performance, cases 
submitted to counsel subsequent to the con- 
tract, relating to the sale, the objections taken 
by the purchaser tP the vendor^s title, the 
steps taken by the vendors to clear up the ob- 


jections, &c. : Held to be communications 
made with reference to the dispute which re- 
sulted in the litigation, and privileged. 

Communications between the assignees and 
the Commissioner of the Insolvent Debtors’ 
Court, held not privileged. 

Books, &c., relating to the matters in 
question, in the possession not the property of 
the defendant’s solicitors, not ordered to be 
produced. Flight v. Robinson, 8 Beav. 22. 

Cases cited in the judgment: Hughes v. Bid- 
dulph, 4 Russ. 190; Venr. v. Pncey, 4 Russ. 
193 ; Garland v. Scott, 3 Sim. 396; Bolton v. 
Corporation of Liverpool, 3 Sim. 467, 1 Myl. & 
K. 88 ; Nias v. Northern uid Kastern Railway 
Company, 3 Myl. & Or. 357. 

3. 7t7Ze, — A statement in an answer that 
certain documents admitted to be in the de- 
fendant’s possession form part of the evidence 
of his title, and do not form part of the title 
of the ])laintift‘to the premises in question, is 
not sufficient to protect them from production 
on motion ; if they be in their nature such as 
may furnish evidence in support of the 
plaintiff’s case, and the answer does not dis- 
tinctly deny that they do. 

Semble, a defendant who has answered can- 
not resist a motion for jiroduction of docu- 
ments referred to in his answer, on the ground 
that the bill is open to a general demurrer for 
want of equity. Marquis 'of Bute v. Glamor- 
ganshire Canal Company, 1 Phill. 68 U 

Cas«s citpd in the judgment: Wuko v. Conyers, 

1 Kden, 331 ; Duke of Beaufort v. Siiiilh, 1 
Hare, 307 ; Adam v. Fisher, 3 Myl. & Cr, 
526. 

RECITALS. 

R. C,, subsequently to the date of certain 
deeds, was found a lunatic under a commission ; 
certain orders and a report in the lunacy 
matter, containing recitals and statements 
which were not evidence, and might influence 
the jury in finding their verdict, were sent to 
the jury, the judge informing them that the re- 
citals and statements were not evidence of the 
facts contained therein, and cautioning them 
not to regard them. The court refused anew 
trial on that ground. Creagh v. Blood, 8 Ir, 
Eq. Rep. 434. 

SOLICITOR. 

See Privileged Communications » 

RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

REPORTED DT BARRISTERS OF THE SEVERAL 
COURTS. 

ilarlf ehnnccllor. 

Jorden v. Jones. Dec. 1 1 and 21, 1846. 

ACKNOWLEGAIBNT OF DEED BY MARUISO 
WOMAN. — JURISDICTION. 

The court will not compel a married woman 
to execute and acknowledge, pursuant to 
the Fines and Recoveries Act, a deed of 
conveyance of property in which she has a 
beneficial interest. 
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The facts of this case are briefly -these: — compel obedience to its orders ; its jurisdiction 
Mary Jones, the wife of one of the defendants, in these matters was in personam, not ad rem» 
previously to her marriage, had invested a and had not been taken away by the Fines and 
sum of money on a mortgage to her in fee; Recoveries Act. That statute requires these 
and as a security for the repayment of a sum assurances to be made freely and voluntarily; so 
advanced to her brother by the plaintiff, had also did the old Fines’ Act, 18 Edw. 1, St, 4, de 
deposited with the latter the title-deeds of the modo levandi, &c. Previously to the. Flnglisli 
mortgaged premises. After the marriage of Contempt Act the wife must have gone to 
Mrs. Jones, a settlement was made of her pro- prison, but it was understood that the learned 
included the said mortgage money, counsel (Mr. Brodie) who drew the Fines and 
llie bill was filed for the purpose of realising Recoveries Act, was o5 opinion that it was not 
the sum due from the brother, and prayed, afiected by the Contempt Act, which was not 
amongst other things, for a foreclosure or sale brought under his notice when preparing the 
of the first-mentioned mortgage. A decree former. 

for sale of the ])remises was ultimately oh- Mr. Cooper, in reply, submitted, that it would 
tamed, the usual reference made to the Master, be a solecism if this court coerced a person to 
and all necessary parties were ordered to join perform an act which the statute and common 
in executing and acknowledging pro})er deeds law declared should be freely and voluntarily 
of conveyance to the jmrehaser, when apjirovcd done. No personal decree could be made 
by the Master. These deeds Mary Jones de- against a /erne coi?c/7c. Daniel’s Ch. Prac. vol. « 
clined to e.\ecute and acknowledge when p. 215, (1st edition.) The 'JVustee Act might he 
tendered ; and thereupon an order was ob- applicable. Kiny v, Leach, 2 Hare, 5. In the 
uuiied according to the new practice, from case of a trustee, under circumstances similar to 
\ ice-Chancellor l\iyram, directing her, within , thepresent,Vice-(’hancellorA’’wi/ 7 //f RrMccwould 
four days after service, to execute the said in- not interfere ; and upon application to the late 
acknowledge them before one of Chancellor, his lordshij) exjiressed great doubts 
the Masters, or two of the perpetual comtnis- of the jurisdiction, and the difficulty was evaded 
sioners for taking the acknowledgments of ! by the consent of the lady being obtained in 
deeds by married women. I consequence of a strong remonstrance from 

Saunders now con- • liia lordship. 

tended that the last-mentioned order could j During the argument Mr. Cooper was re- 
not be supported, inasmuch as the certificate | minded by his solicitor of an unreported case, 
ana inemorandura of acknowledgment required j Foxon v. Foxon, in which, as was stated, this 
byjilie fines and Recoveries Act, 3 & 4 W. 4, principle had been decided, first by the Master 
c. /4, must specify that the execution and ac- 1 of the UoUs, and afterwards by the present 
knovvledgmcnt were free and voluntary on the. (Chancellor, about the year 1835, shortly after 
part of tlie wife. Those instances wherein tlie | his lordship first took the seals, 
court had formerly ordered fines to be levied; Dec. 21. — The Lord Chancellor observed, 
were either by consent, or cases in which the ! that in the case of Foxon v. Foxon, the present 
iiusbands were not excused from performing Master of the Rolls had decided, (and his 
tneir contracts upon the grounds that their ; lordship’s decision had been confirmed on 
not join in levying the fines. They; appeal,) that such an order as the jiresent could 
cited Martin v. Mitchell, 2 Jac. & Walk. 425 ;j not be sustained, and it must therefore be re- 
Morns v. Stephenson, 7 Vcs. 474, and Withers, versed. It was not necessary, under these 
y. F«wc7iff;Y7, there cited; Dttww V. 4 Bos.i circumstances, to consider what course the 



proceeding to state that 
^ pp. Foxon V. Foxon was a case in which a ward of 

Hh <jdition,) ; Emery v. Wase,JS Ves. the court who married without its sanction, had 

refused to execute a settlement of her property 
as prepared by the Master, but 
The Lord Chancellor said, that he had been 
supplied with all the pajiers in that case, and 
having gone carefully through them, was of 
opinion that the order could not be made. 


516,) and the other cases cited in Cruise’s 
Digest under the head Fine, pp. 178 9, (4th 
edition); Daniel’s Practice, vol. 1, p. 168, (last 
edition by Mr. Headlam) ; and they referred to 
the statutes of 1 W. 4, c. 36, (Contempt) ; X 
4, c. 60 , (Trustees) ; and 4 & 5 W. 4, c. 78, 

(Contempt, Ireland,) wherein the 11th rule of 
the English contempt act is omitted. 

Mr. Giffard, for the plaintiff, argued, that it 
would be anomalous if the court could decree a 
sale, foreclosure, or settlement, (as in Sturgis 
v. Champneifs, 6 Myl. & Cr. 97,) of a married 
woman’s real estates, but could not comi>el Under the Orders of May, 1845, a bill must 

heanny, tn order 


Halltf Court* 

Brown v. Home, Dec. 14, 1846. 
PRO CONFESBO* — ORDERS OF 1845. 


convey. No complaint was made of 
the decree for sale, or of the order that all ne- 
wssary parties should join in the conveyance. 
He could not produce any case where a wife 
had been committed for not levying a fine, 
but it was clear that the court had authority Iq 


be produced at the 
to be taken pro confesso, though there is 
one defendant only, and the bill, when so 
produced, is to be taken, pro confessPj 
without any other order, 

Mr, Glasse applied to the court for direction. 
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is to the practice to he ob^erred ih taldng 
bills, pro coa/>.9.«o,' where there Was only one 
defendant, statirifif that the officers oF the court 
felt doubt whether, besides the (irdei'tliat the 
bill should be produced at the hearinp^, tliere 
must not also be an order to take the bill 7 )ro 
confesso. 

Lord Lan^dale said, it appeared to him that 
there could be no dou!)t upon the point. The 
old practice was, that when there was one de- 
fendant ohljr, tlie deerte to take the bill pro 
tonfesso mi^dit be made without the produc- 
tion of the bill at the lioarini^. The new orders 
intended to put the ])ractice in the case of a 
suit with one defendant only, in the same state 
as in tlie case where there were several de- 
fendants. The l)ill must l)e produced at the 
hearin^r in each case, and in each case the order 
for the production of the hill at the hearing | 
was the order for taking the bill when pro- 
duced p/ o confesso, 

ITtccsCljaaciUor of (Cnahiutr. 

Maitland y. Irving, Nov. 19, 1846. 

GUAllDIAN AND WARD. — INJUNCTION TO 
STAY IMlOCKEDINCiS AT LAW. 

Securities obtained by n guardian from his 
ward will be relieved against^ althongh they 
may have passed into the hands of third 
parties, provided the holders of them can be 
affected with notice of the relationship ex- 
isting between the parties at the time the 
securities were obtained. 

Tins was a motion to dissolve an injunction 
obtained by the [daintllf to stay proceedings in 
an action brought against, her hy the defend- 
ants for the recovery of a sum of ^,000/., under 
the following circiiinstauccs : — 'I'lie plaintitt', 
whose j)roperty amounted to about 80,0t)0/., was 
placed at an early age under the guardianship 
of Miv Donald M‘( ' lean, with whom she has 
always resided. She attained her age of 21 
years in Sept., 1844, and in January, 1846, Mr. 
M‘Clean, having purchased the coal business of 
the defendants, Messrs. Irving and Brown, for 
5,000/., be prevailed upon the plaintiff to join 
him in a guarantee for payment of the purchase 
money, and accordingly Fivt promissory notes ^ 
for 1,000/. each were drawn, and a guarantee 
given by the plaintiff for payment of the pur- 
chase. Subsequently an arrangement was 
made by which this guarantee was cancelled, 
and the plaintiff gave her cheque on her 
bankers for 3,000/., and a further guarantee 
for 1,200/. An action was brought by the de- 
fendants on the cheque, wliich was tried on the 
5th of June, 1846, and they recovered a ver- 
dict, whereupon the plaintiff on the 18th of 
June filet) her bill in this court, and obtained 
an injunction , to stay execution. The defend- 
ants, having put in tneir answer, now moved to 
dissolve the injusetipn. 

Mr. Rptheli md Mr* Bazatguette, ijn showing 
cause against dissolving, the, injunction, urged, 
that the circumstances of the case were suffi- 
cient to show that the defendants were perfectly 


aware of the iiicceasitous situation Mr. 

' M'Clean at the time the cheque was obtai^ed^ 
and that he was taking an und,uc advantage of 
the influence he had obtained, oyer the plauftl®* 
in procuring her eigiiature to the cheque ; iitid 
the court invariably protected the Jntercists of 
parties who were subject to Such iftfluience. 
They cited Hatch v. Hatch, 0 Vcs. yArcher 
V. Hudson, 7 Beav. 581, and on appeal, 13 Law 
Jour. 211. 

Mr. Humphrey and Mr. Bailey, contrll, in- 
sisted, that there was no proof of collusion be- 
tween the defendants and Mr. M‘Clean, nor 
anything to show that they were aware of any 
undue influence having been exercised. The 
tran.saction was simply a purchase by Mr. 
M‘Clean of the defendants’ business for 5,000/., 
for which he had obtained the plaintiff’s 
guarjintcc, and the court ought not to interfere. 
The cases in which the court had interfered 
were those where the consideration was only 
voluntary. They cited Hugonin v. Bascley, 
13 Ves, 10.5 ; Sanxfcr v. Foster, Cr. & l^hil. 302. 

The Vice-Chancellor said, that although the 
defendants might not be aware of the principles 
U])on which this court acted, it was dear that 
Mr. M‘Clean had explained to them that the 
plaintiff was his niece, and it was very extra- 
ordinary that men who were engaged in busi- 
ness shoubl have looked upon ibis transaction 
as a matter of course ; that a per.son like Mr. 
M‘Clean should have procured from the ]dain- 
tiff an indemnity to give to the defendants, and 
that they should not have taken pains to ascer- 
tain whether the plaintiff was quite a free agent 
I or subject to the influence of Mr. M‘Clcan. It 
I was singular that upon the mere .suggestion of 
I the guardian the defendants should, without 
j further inquiry, acquiesce in his proposal for 
I taking his ward’s guarantee. 'riie whole 
I transaction, said his Honour, appears to he 
i based upon the understanding that Mr. 
M‘Clcaii had influence over his ward and would 
'induce her to sign the guarantee, and it was 
I clear the defendants relied U])oti that influence 
being exerted. 'fhe case, therefore, stood 
thus: — The defendants knowing the defencc- 
' less situation of the young lady, combined with 
i M‘Clean, who also well knew it, to take ad- 
I vantage of it for the benefit of all three, who 
consequently stood in the same situation ; and 
it came within the rule of the court as to per- 
sons exercising an influence over a ward, just 
after her attaining her majority, so that the in- 
junction must be continued. 

Mr. Humphrey then asked, that his Honour 
would direct the amount recovered in the action 
to be brought into court, but 

His Htmonr said, that would create additional 
hardship, as the party who had obtained an 
unequitable (control over the plaintiff’s asssts 
was still exorcising the same influence, and hd 
should not in such a case make any order Tor 
bringing the money into court. 
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Firr^ljrfinttffnor ®ailtgram. 
Hobertson v. Southgate, M. T., 184C. 

PARTIES. — ATTACHMENT. — BANKRUPTCY. — 
NOTICE OF MOTION. 

Where a defendant becomes bankrupt before 
putting in his answer, and the plaintiff files 
a supplemental bill against his assignees, it 
is improper to sue out process of attach- 
ment for contempt in not putting in an 
answer, 

A motion to discharge the attachment should 
be made in both the original and supple-^ 
mental suits, although the plaintiff had be- 
come bankrupt, and the solicitor was his 
soUcitor, as well as solicitor to the as- 
signees. 

The court, upon amendment of the notice of 
motion by entitling it in both suits, however, 
merely stayed the proceedings. 

Mr. Romilly and Mr. Torriano moved, on 
behalf of the defendant, Henry Southpfatc, to 
discharge an attachment which had been issued 
againtt him, on the 11th of August last, for 
ijot putting in his answer to the original bill, or 
that all further proceedings might be stayed as 
against tlu; said defendant. The original bill 
was filed on the Gth of December, 1843, by the 
plaintiH', for the purpose of setting aside a part- 
nership agreement between himself and South- 
gate, upon the ground of fraud, and for an ac- 
count. 1'he defendant was made a bankrupt 
on the 14 til of that month upon a separate fiat, 
and on the 4th of January, 1844, a joint fiat 
against the plaintiirand defendant was issued. 
The assignees were chosen and ajipointed on 
the 23rd of that mouth ; on the 15th of Feb., 
the fiat of the 14th December was ordered to he 
annulled, the proofs and proceedings under 
the separate fiat were ordered to stand as proofs 
and proceedings under the joint fiat. On 
the 22nd of March last the bill was amended, 
and on the same day a supplemental bill was 
filed, the assignees being made puiiies, the bill 
praying that the plaintiffs in such supplemental 
suit might have such and the same relief as . 
would have been given had not the original 
plaintiff become bankrupt. By the bankruptcy, ! 
an abatement had taken place, and the attach- | 
ment was wholly irregular. 

Mr. K. Parker and Mr. Greene opposed the 
motion. 'I’he bankruptcy of the party in this 
case was not a com})lete abatement, and if it 
were, it should have appeared upon the record. 
The effect of the supplemental bill was merely 
to substitute the assignees for the bankrupt. 
The fact of the bankruptcy now only appears 
by affidavit. I'he court always requires an al- 
legation on the pleadings of the fact as well as 
evidence. White on Revivor, and Supp, 74, 76 ; 
Whitmore v. Davis, I Ves. & B. 545 j Turner 
V. Robinson, 1 S. & St. 3; Macworth v. Mar- 
shall, 3 Sim. 368 ; Booth v. $ndth, 5 Sim. 639. 

Noy. 21. Sir James Wigram, V. C., now 
gave judgment. This was an application by 
the defendant to discharge an attachment which 
had been issued against him for want of an an- 
swer, or in the alternative, to stay frrther pro- 


ceedings against him. It appears that the de- 
fendant, who made the application, had become 
bankrupt before putting in his answer. When 
that happens, the plaintiff may, without any ir- 
regularity, call for an answer, and so put the 
defendant to insist on his bankruptcy, either by 
plea or answer. But in that case, if the plain- 
tiff, instead of so jiroceediiig, files a supple- 
mental bill against the assignees of the bank- 
rupt, it is not regular, — at least, it is not ])roper, 
— afterwards to sue out process of contempt 
against the bankrupt /or want of his answer, 
that is, after putting upon the record the fact 
of the bankruptcy; nor is that ])roceeding at 
all necessary, because the clerk of Records and 
Writs, as a matter of course, issues the usual 
certificate for setting down the cause without 
answer. So, where both the plaintiff and the 
defendant become bankrupt, and different as- 
signees are appointed, and a bill is filed by the 
j)laintiff*s assignees against the defendant’s as- 
signees to have the benefit of the suit. In the 
case before me, tlie assignees, both of the bank- 
rupt plaintiff, and of the bankrujit defendant, 
are the same, and before the Biijqileinental bill 
was filed, the proceedings to compel an answer 
might have liecn taken in the name of the 
plaintiff; but after that bill is filed, the assignees 
cannot pr()])erly proceed against a party whose 
rights and linbilities they allege, by their sup- 
plemental bilb have been transferred to them. 
But although it may not be ])roper for a party 
who puts upon the record the facts of the bank- 
ruptcy, to take proceedings in tlie name of the 
alleged bankrupt as if no bankruptcy had hap- 
pened, it docs not therefore follow that the 
plaintiff, (the alleged bankrupt) may not pro- 
ceed in his own name. It wjis, therefore, that 
; I thought it right U> inquire, wliethcr in the 
I present case the attachment which issued in the 
i name of tlic bankrupt jdaintifi', in the original 
j cause, was the act of the plaintiff insisting upon 
I his own right to j)roceed, and disj)iiting the 
I right of the assignees to jiroceed by snpple- 
I mental hill, or whether the proceeding was 
that of the assignees. It was properly admitted 
that it was, in truth, the act of the assignees. 
The solicitor of the jdaintiff is now the solicitor 
of the assignees. The two suits are one. 'llie 
attachment was issued upon the supposition 
that it was necessary to obtain from the defend- 
ant an answer in the original suit to enable the 
assignees to prosecute the suit for the plaintiff, 
as it was said, that the clerk of records and 
writs would not grant the usual certificate with- 
out it. It is admitted that they would grant 
the usual certificate in the case 1 have first sug- 
gested. I cannot myself discover any distinc- 
tion in substance between the two cases. The 
proceeding, in a case like the present, \s no 
more behind the back of the alleged banknipt 
than in the case 1 have suggested. Biit 1 think, 
without saying the proceeding is iiTegular, (for 
upon the face of it, it does not apjiear to he so,) 
it is not proper for the assignees to take the 
steps they have taken. But I think the party 
making the motion should have made his mo- 
tion in both the causes, the original and slip- 
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plementBl cause. It was said that he could 
not do that, because he was not a party to the 
supplementd suit. '^Fhe case of the plaintids in 
the supplemental suit, and that of the defend- 
ant in this motion, are one, and the plaintiffs in 
the supplemental suit are represented by the 
defendant as to rights and liabilities. It is the 
common case of a supplemental bill filed to 
make the case perfect, and the party is entitled 
to make his motion in both causes. I think the 
right course is not to discharge the order for 
irregularity, but to stay the proceedings ; but 
the defendant must amend his notice of motion 
before I can do it regularly. Let the motion 
stand over to next seal to amend the notice of 
motion, and to serve the plaintiffs with a cor- 
rect copy of such amended notice. 1 give 
leave to amend the notice of motion, because 
the assignees may afterwards say that they 
have not been served at all, in point of form. 

I go upon this ground, that after the plaintiffs 
have put upon the record the fact of the bank- 
ruptcy, it cannot be , proper to go on in the 
suit, as if there were no bankruptcy. 

<{9uccn*« l^enclft. 

Hall V. Bnrratt, Hilary Term, 1847. 

ACTION ON THE CASE. — EVIDENCE. 

In an action on the case for improper and 
negligent^ driving, in tohich the declaration 
alleged generally, that the injury to the 
plaintiff was caused hy the improper and 
negligent driving of a horse and phaeton by 
the defendant: it was held competent for the 
plaintiff to show that the defendant drove 
the horse in a hit or bridle that was not 
suitable for the purpose. 

Improper driving means a neglect to possess, 
or to use, the requisite degree of skill or 
strength for the safe conduct of the horse. 

This was an action on the case. Plea not 
guilty. I'he injury arose from the defendant 
driving his phaeton against the carriage of the 
plaintiff. The declaration alleged negligence 
on the part of the defendant in the usual man- 
ner; and there was also an allegation that the 
phaeton of the defendant was low and dispro- 
portioned to the size of the horse, so that the 
defendant could not have perfect control over 
the horse. Iilvidence was given to show that 
the horse was a high spirited animal, and that 
it was not driven in a bit or bridle that ought 
to have been used for such a horse. The de- 
fendant contended^' that there was no negli- 
gence, and that the injury arose from unavoid- 
able accident. Lord Denman, C. J . before whom 
the case was tried, told the jury, that if the de- 
fendant used a bit or bridle tliat was not suitable 
for the horse and an injury ensued, that he 
would be guilty of negligence. Verdict for the 

Mr. Whitehurst now moved for a rule to 
show cause why there should not be a new 
trial on the ground of misdirection, liecausc 
there was nothing in the declaration that should 
lead the defendant to suppose that any evidence 
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would be given that the defendant had driven 
the hbrse in an improper bit or bridle, so as to 
make him guilty of carelessness or negligence. 

Mr. Justice Patteson. The declaration con- 
tains many words which are not usual ; they 
may not do any barm, but certainly they do no 
good. In the first place, the declaration al- 
leges that the defendant was possessed of a 
high-spirited horse. Now that is nothing ; 
an<l the declaration shows it, by the next aver- 
ment, to be nothing. 'I’hat averment is, that 
the defendant disregarded his duty, and neg- 
ligently and improperly drove the horse, bo 
there the inducement is at an end ; and the 
careless and improper driving of the horse be- 
comes material. Then comes a sort of paren- 
thesis about the size of the phaeton, which did 
not enable the defendant to govern the said 

horse in a reasonable and proper manner. That 
averment is quite useless ; and the declaration 
then goes on to say that the horse was so im- 
properly and negligently driven, that by reason 
thereof the plaintift’s carriage was injured. If 
that allegation was made out in fact, then it U 
clear that the plaintifTs right to the verdict is 
complete, for the whole question in a case of 
this kind, is negligent and improper driving. 
To enable a man to drive a horse properly in 
the public streets, he is bound to have all proper 
materials required for that purpose. If the 
materials he has are insufficient, he has not the 
means carefully and properly to drive. The 
facts here brought the case plainly and substan- 
tially within the words of the declaration ; and 
if he drove the horse improperly, and by such 
improper [driving injured the plaintiff's car- 
riage, the right of the plaintiff to maintain the 
action is equally established, whether that im- 
proper driving arose from negligence, or want 
of means to drive the horse in a proper manner. 

Mr. Justice Coleridge, I am of the same 
opinion. Improper driving is, perhaps, a 
wrong term : it is neglect to possess, or to use, 
the requisite degree of skill or strength for the 
safe conduct of the horse. Every man inqst 
know the qualities of his horse, and must pro- 
vide means to prevent them being the cause of 
mischief. 

Mr. Justice Erie, I am of the same opinion. 
A want of skill or precaution will render a man 
liable Ibr the mischief occasioned by the horse 
he drives. The danger, and the consequent 
necessity for precaution, must be calcidated 
with resjiect to the animal, the speed, and the 
place. If proper precautions arc not taken, 
the defendant is truly described as not having 
properly driven. 

Lord Denwiflw, C. J., concurred. 

Rule refused. 

iDracticr C0urt. 

Doe Dem, — Fowler v. Roe, Hiliary Term, 
Jan. 11, 1847. 

{Coram Erie, J,) 

JUDGMENT AGAINST THE CASUAL EJECTOR. 

— BEHVICB OF DECLARATION AND NOTlOJfi 

IN EJECTMENT. — ATTORNEY. 

In a motion for judgment against the casual 
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ejector for premises of which the tenant in 
possession was an attorney; Held, That 
the fact of the tenant injtossession being an 
attorney made no difference in the nature of 
the requisite service of the declaration and 
notice in ejectment, and that service on the 
daughter of the tenant in possession on the 
premises was insufficient. 

Hawkins moved for a rule for judgment! 
against the casual ejector. It appeared by the 
e\ddence of the clerk to the plaintifPs attorney, 
that he attended on the first of Janiuiry in- 
stant at the liouse of James Chilton, the 
tenant in possession, who was an attorney of 
this court, with a view of serving him with the 
declaration in ejectment; he there saw the 
daughter of the said James Chilton, on whom 
he served copy of the declaration and notice, 
and commenced reading the original notice 
over to her, when she ran away, and shut the 
door in his face, before he could conclude 
doing so. It was also stated that the depo- 
nent liad on various occasions endeavoured to 
serve the defendant personally, hut had been 
unable to do so ; it was also sworn that the 
defendant was an attorney holding possession 
of the premises in question after the expira- 
tion of a notice to quit, and that he kept his 
doors locked to prevent any one entering the 
house to serve him. 

Erie, J. Unless the fact of the defendant’s 
being an attorney makes any difference, this 
is clearly not a good service ; now 1 think that 
the cases against attorneys, are limited to 
where the attorney is acting in his capacity of 
attorney. 

Hawkins. But here the declaration and 
notice were served, as all notices would be, at 
liis house. The reason of its being necessary 
to explain the object of the notice is, tliat tl/e 
party on w'hom a notice of declaration in eject- 
ment is served may not understand what it 
means, which cannot he the case here, as the 
defendant is an attorney. In Doe Dem. 
Bower y. Roe, 1 Dowl. N. S. 023, service of a 
declaration and notice in ejectment upon the 
clerk of an attorney was held to be suflicient. 

Erie, J., Yes, hut there the clerk was an 
authorised agent ; a clerk left in an attorney’s 
office is a person who must he taken to he 
placed there to act for the attorney in his 
absence. 

Hawkins. In this case the daughter is the 
agent. 

Erle^ J. I think there is no ground for the 
distinction attempted to be drawn between an 
attorney and the rest of the community; I 
do not see any difference between him and any 
one else, unless he is acting in his capacity of 
an attorney ; I think, therefore, that you ought 
to take the same steps to serve him as in ordi- 
nay cases. 

Hawkins, Then, perhaps, your lordship 
would still think this service on the daughter 
sufficient for a rule nisi as in ordinary cases. 

Erie, J. I only see one attempt sworn to 
to serve the defendant on the premises. The 
affidavit does say that various attempts Jiave 


been made to serve him, but does not state 
that those attempts were made at the pre- 
mises; if you can find that any of these al* 
tempts have been made on the premises, yoa 
may amend your affidavit in that particular, 
and in the mean time enlarge your rule. 

Rule enlarged accordingly. 

Cammon pie2u$. 

Maunder v. Collett , — Michaelmas Term, Nov. 

17, P846. 

judge’s order— particulars of demand 

— WAIVER BY DEFENDANT. 

After an order for^particulars of the plains 
tiff*s demand, with a stay of proceedings, 
has been obtained and served, the defendant 
may, by giving a notice of abandonment of the 
particulars to the plaint iff^s attorney, waive 
the order, and at the same time 2iroceed in (he 
action by delivering his pleas or demurrer. 

On a former day in the term a rule had been 
obtained, calling upon the defendant to show 
cause why the demurrer and pleas delivered in 
this case should not be set aside with costs. 
'J’he action was in debt, and the declaration 
containing three counts had been delivered on 
the 24th of October. On the following 27th, 
an order for particulars, with a stay of pro- 
ceedings, had been obtained and served on 
the plaintiff’s attorney, and on theJ7lh of No- 
vember, no particulars having been then de- 
livered, the defendant’s attorney served on the 
lainti^s attorney the following notice — “ I 
erehy waive the delivery of particulars lierein 
pursuant to the order, &c.*’ Along with that 
notice were also served a plea to two of the 
counts in the declaration, and a demurrer to 
I the third. 

Pashley now sliowed cause. There are two 
cases which it is said support the application 
in this case, Burgess v. Swayne, 7 B. & C, 485, 
and Wickens v. Cox, G Dowl. 603. But it is 
submitted that they are quite distinguishable, 
and the dictum of Parke, B., in the latter case 
unfavourable to the defendant, was not neces- 
sary to the decision of the case. The question 
to be considered here is one of principle, and 
a party, it is apprehended, may clearly wjiive 
any benefit conferred upon him by a judge’s 
order. Vin. Abr, Waiver D, pi. 4. ’llie case 
of Reg. v. St. Pancras, 3 Q. B. 347, might also 
he relied upon as an authority against the 
rule. 

Dowling, Serjeant, in support of the rule. 
On the authority of the two first cases cited, 
and by analogy to the rule of court, Hil. 2 
W. 4, the defendant cannot waive the order, 
having thought proper to draw it up with a 
stay of proceedings. The only mode of get- 
ting rid of the order was to apply to the court 
or a judge at chambers. 

Wilde, C, J. What can be the use of putting 
a party to the expense of a summons and order 
before a judge ? 

Dowling, Seijeant. The expression of Parke, 

B. in Wickins v. Cox is decisive. 

Maule,3. In that case Mr. Baron PaYke 
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treats the order as absolute for a stay of pro- 
ceeding's against the defendant. But the mean- 
ing, 1 think, is not that the proceedings shall 
bs stayed absolutely, but merely until the 
plaintiff shall have complied ivith tlie order, 
and that the d,cfendant shall not be compelled 
to proceed in the cause until the j)laintiff shall 
have so aomplied. 

Dmoling, Serjeant. That may be so, and yet 
it is submitted the defendant cannot get rid of 
the order by a mere waiver. 

Mauhf J. If iny interpretation of the order 
be correct, the defendant need take no other 
step, and is now at liberty to go on. 

Wilde, C. J. A defendant may waive an 
order for security of costs, and why may he 
not do the same with respect to the order in 
<juesiion ? 

Rule discharged with costs. 

Cnwrt of C^yrhcriiicn 

Black V. Lowe. Michaelmas Term, Nov. 19, 
1846. 

judge’s order. — RULE OF COURT. 

A rule to make a judge'' s order a rule of court 
with costs, is absolute in the first instance 
if mof'ed upon the affidavit required by the 
Reg. Gen. Tiin. 3 Vic. 

In this case an order had been made by Erie, 
J., that the defendant be discharged out of the 
custody of ttie sheriff of Middlesex, and that 
the plaintiff do pay the costs of the a])plication. 
The costs were taxed at 5/, J8,y.,and a demand 
of payment was personally made on the plain-' 
tiff, who was at the same lime served with a 
co])y of the judge’s order, and the master's allo- 
catur. The demand not having been complied 
with, 

Prentice moved to make tlie judge’s order a 
rule of court, and that the plaintiff j)ay the 
costs of the application. 'J’he only question is, 
whether a rule of this kind is a rule to show 
cause, or whether it is absolute in the first in- 


the fiat, provwed, that he was 
fault, at the time when it was presenied. 

The bankrupt, in this case, presented a pe- 
tition for the purpose of annulling the fiat, 
upon the grounds, that there was no proof of 
trading, and no act of bankruptcy. 

Upon the petition being opened, Mr. Rusyell, 
for the respondents, objected to its being heard, 
inasmuch as the bankrupt had not yet surren- 
dered. It appeared that the fiat bore date, on 
the 6th of July last, and that the petition was 
presented on the 20th. Some delay had taken 
place in consequence of the time required to 
answer the affidavits. Cases cited, in support 
of the objection. Expnrte. Jones, 1 1 Vcs. 409 ; 
Ejcparte Drake, Mont. 486 ; Exparte Kirkman, 

I Mon. & A. 709 ; Exparte Austen ^ 1 Mont. D. 
& De G. 247 ; Exparte Drake ,2 l>ea. & C. 91 * 
Exparte Garnett, 1 De Ge.x. 95. 

Mr. Bacon and Mr. Glasse appeared in sup- 
port of the petition. 

Sir J. L. Knight Bruce, Chief Judge . — Since 
the Bankrupt Court Act was passed, a subse- 
quent statute provided that unless the bank- 
rupt, within a certain time, presented a petition, 
the fiat should be valid against him for ever. 
He has but three weeks ; it may be, hut three 
days, — and sometimes, it may be, no day at 
all, within which to do what is required of him. 
Unless he does it within that time, although he 
has forty-two days to surrender, the fiat of 
bankruptcy remains against him for ever, whe- 
ther he is ])ccr or commoner, churchman or 
layman, trader or not trader. There may ])C 
circumstances, which may make it iinj)0S8ihle 
for him to comply. I thought that the just 
construction of the act was, that it did not 
limit the discretionary ]>o\vcrs of tlui court to 
j annul. Lord Lyndhurst thought otherwise, 

I I shall act upon his o])inion. 1 tiiink that as 
this petitioner is ])r()ved to have liecn in no 

I default at the time when tlie jielition >va8 pre- 
1 sented, it is my duty to hear it. 

I The ])etition was accordingly heard. ^ 


stance. "J’he practice in this court has always 
been for such rules to be absolute in the first 
instance, but a different practice would seem 
to prevail in the Bail Court, where, in a late 
case, Wightman, J., refused to grant more than 
a rule nisi. Spicer y. Bond, 2 Dow. N. S. 955. 
He also cited Reg. Gen . 3 Viet . ; Thompson 
V. Billing, 11 M. & AV. 361. 

Parke, B. It has always been quite a matter 
of course to make a judge’s order a rule of 
court, but in order to get the costs of the appli- 
cation, the party must come ])repared with the 
affidavit required by the rule of court. That 
has been done in this case, and the rule will 
therefore be 

Absolute. 

Court of i^ebirb. 

Exparte Hodson in re Hodson, Michaelmas 
Term, 1846. ! 

SURRENDER. — PETITION. 

A bankrupt, who has not surrendered, may 
yet be heard, upon a petition for annulling 
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Dorville v. VV(dff, fur. dirs. and costs. 

Kicliards v. l*attersoii, fur. dirs. and costa. 
Woodman a. .Madden, fur. dirs. and costs. 
Attorney-Gen. v. Bearsoti, exons, and fur. dirt. 
Dawson e. Chappell, fur. dirs. and costs. 
Waitv. Horton ditto 

Alonta^iic r. Cator, fur, dirs. and cause. 

Groom v. Slinton, 4 causes. 

Baxter v, Abbott, fur. dirs, and costs. 

l)e Beauvoir v. De Beauvoir, fur. dirs, and costa. 

Beale w. Wanler, rehearing. 

Turner r, Simcock, fur. dirs. and costa. 

Booth V, Lightfoot, fur. dirs. and costs. 

Ludlow V. Guillebiiiul, fur. dirs. and cosU. 
Jlowoll V. Saer. 

Attoruey-GiMi. r. East India Company. 

Koherts r. Cardell, exons 

Warwick r. llichardson, exons, and fur. dira. 

Morgan v. Kingdon, fur. dirs. and costs, 

Lewis V. Hinton, fur. dirs, and costs. 

Wilson V. VVilliains. 

Ilohoth’iim r. Amphlctt, ezona. 

Ellison V. Clark. 

Bailiff, &c. of Bridgnorth v. Collins, fur. dirs. 
and costs. 

Gachos V. Warner, 2 causes. 

Birch v» Joy, fur. dirs. and costSi, 

Wilson V. Jones, exons. 

Day V, Slade, fur, dirs. and costs. ^ 

Lufkins V. Lufkins, fur. dirs. and costs, 
Ni^htiifgale v. Goulbourn, fur, dirs. & coSUr, 
Green v. Bailey. 

Atkina’r. Hatton, fur. dirs. , ■ ‘ ^ 

Strfthei V. Wilson, ^ 

White y. Briggs, exons. 3 sets, and fur, dink 
Dsiher'U.'Portarnngton, IS causes. , 

Grecnham v. Cjreehhum, fur. dirs and coats. 
Burrow Hardey, (ut. dirs, and costs. 


Middleton v.. Elliot, fur, dirs. Sc coats. 

Hyde v» Neate. exons, and fur. dirs, 

Milne v, Leo, fur. dirs. and costs. 

Bowiiass 1 ). Abbott, exons. 

Langston v. Cozens, fur. dirs, and coats. 
Mapfj V. Ellcock ditto. 

Hniiiner v. llanmer ditto and cause, 

S.O,G., Myers V. Maodonald, causes. 

Jiutt, Wilson V. Wilson, exons., 2 Sbts, 
Garratt v. Lnncefield, fur. dirs. 

Amoy V. Walker, 2 causes. 

Ashhurst V. Mill. 

N icolas i*. N icolns. * 

Kennett v. Tj'therleigh 
I Lovett V. Soamos. 

Short, .Jones v. Woods. 

Skinner v. Manser, ST causes. 

Attorney “General r. Stone. 

Skey V. Ody, fur. dirs. and costs. 

Wail V. Wall, fur. dirs. and cost). 

Simpson v. Earles, 2 causes. 

Abram i?. Ward, 

Elliott V. l.yne, 2 causes. 

Ewart V. Phillips, fur. dirs. and costs. 
Norton v. Hepworth. 

Belchor v. Lockey, 2 causes. 

Kensii v. Cresey, 3 causes. 

Costobadie v, Costobadie, 2 causes 
Jackson e. Nottidge. 

Wood fall 0 . Bagster, fur dirs. and costs. 
Odell V, Lockett. 

Wright !». Lilley. 

Gervi.) v. Gervis, fiir. dirs. and costs. 
Fairfax v. Drought. 

(Lant V. Hutchinson fur. dirs. and dbsts. 
Thompson V. Day ditto. 

Hall V. Hull. 

Calvert w. llichards. 

Field V. Bentley. 

Attorney-General v. Wilson. 

Muston V. Bradshaw 

Rawlins r. Burkett, fur. dirs. and costs. 

Bond V. Harvey # 

Anderson v. Wright 

Vernon v* Rudd 

Smith V. Walters 

J.ewes V. Lewes, 

Hicks V. Graham. 

Williams v. Powell, 2 causes, 

Staklschmidt v. Self. 

Ditto V. Lott. 

Warner v. Lett, 2 causes. 

Harris v. Green, ditto. 

Richards v, Griffiths, fur. dirs. 

Sjiires V, Spires, fur. dirs. and costs. 

Price V. Price ditto. 

Jennings v. Bonser, 2 causes, ^ 

Gray n. Seabrook. 

Ward V. Gardiner, fur. dirs. and costs. 
Sew'cll V, Murray, 3 cause^j. 

Whitehall v. Sunders, 2 causes. 

Burton v. Taylor, fur. dirs, 

Grundry v, Newbold. 

Cleaver v. Sloan, fur. dirs. and costs. 

Short, Hitchcock v. Jaques, 2 causes. 
Attorney-General r. Ward. 

Ax© V. Andrews, 

Lea V. Smith. 

Brandon v. Brandon, 9 causes, exons. 
M'Farlane tv. Uadi x'wood. 

Field V. Brown, 

Fitch V. Fitch, 2 causes. _ 

Hatchard v. Hafchard. 

>StanbuTy ‘Dunniifg. 

Hoar© ». Shttwy • - 
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Parlabeau v. Wickham. 

Shewell V. Sbewell, fur. dirft* and coats. 


HiiCglftt )9rnft. 

CAU4B9, PiniTIlKR OJRBCrXOXS, AND BXCBPriONa. 

Simpaon v. Kdgewortb, 3 dems. 

Hickman v. Hiokman, plea. 

Harvey v. Bull, do. 

S, O, to appLy^ Dyer v. Crick. 

Sanford v. Sanford, fur. dirs. and costa. 

JcfTerson v, Miller. 

Cock V. (justfird 

Short, I'aylor v. Simpson fur. dirs. and costs. 
Bishop V, Capped ditto. 

Filkingtoii V, Wilson. 

Henie v. Woodbouae. 

Morris v. Bull. 

Kd wards v. Champion, 3 causes. 

Moxhay v. liiderwick. 

Petty V. Athorley. 

Baddeley v. Car wen. 

Hammond v. Baker. 

Smith V. WMlkinson, S causes. 

Dowsing V. Churchyard. 

Ilabershnn r. Burton. 

Batterfield v. Bayner. 

Tarte v, Phillips . 

E, Tm,, Atkinson v. Glover. 

Mayor, -Ac. of Rochester v* Lee. 

Howard v . Kirk. 

Reddish v. Howard, 3 causes and petition* 
Glaacott v. Long. 

Bradley v. i'eale. 

Smith V. Smith, 3 causes. 

Parkon v. 'I’aylor. 

Bellringer V. Blagrave. * 

Hemming v. Dingwall. 

Bannister v. Ellis. 

J Kortwriglit v. McQueen. I 
i Ditto r. Barlow. j 

Allen V. Snelling. 

Johnson v. Corrie. 

Evelt V. Greatwood, 

Fenton v. N alder. 

Daubuz V* Peel, 3 causes. 

To he fixed, V'anzeller v. Doorman, fur. dirs. and 
coats. 

Brazier r. Piper. 

Jan, 13, Blakey v. Marriner, csnise and petition. 
Hore V, Smith, 3 causes. 

Stokem an v. Dawson. 

Garbett v, Whitehead. 

Bowm er V. Parkenson, fur. dirs. and costs. 
Sbelswell v, Preedy, 

Short, Craflon v. Frith. 

Craven u. Stubtlins, 3 causes. 

Burton v. Mount. 

Stooke tt. Vincent. 

Hughes V. Griffith, 

Burchett v. Howett. 

Jan, 11, Dullimore v. Ball. 

Smyth V. Lowndes. 

Okill V. Whittaker. 

Sargent v. Roberts. 

Short, Stirling v, Boughton. 

Rutley V. Gill, 

Beeston v. Beeston. 

Short, Snowdon c. Marriott. 


VUe^^isinttllox tUSitgram. 

CAUSES, FURTHER DIRECTIONS, AND EXCEPTIONS. 

To fijp a day, Lowes v, Lowes, fur. dim. and ooiU. 
S, 0,, Phillips u* Meinertsbagen* 


Plowdeti V. Thorpe. 

East. Tm., Maxwell v. Kiblethwaite, 3 causes. 
After Term,- Tolson v. Dykes, 3 causes. 

Lewis’v. Thomas. 

Bull V. Pritchard, pt. hd. 

S. O ., , Marry v. llarchard, fur. dirs. pt. hd. 

{ Letts V. The London and Blackwall Rtdlway 
Company. '' 

'Pile London and Blackwall Railway Company 

V. L'^tts. 

Feh. 1 , Stephenson v. Everatt, fur. dirs. and costs. 
Pringle v. Smith. 

J ustice V, Langster. 

Marsh v. Kingdom. 

Raby v, Ridehalgli. 

De Sola V. Mesnard. 

Jones V. Coles. 

Bennett w. Ilumborstone. 

'Fyler v. Morris, fur. dirs. and costs. 

Brown u. Brown ditto. 

Ingram v, Thorp. 

Sharp V. Taylor, fur. dirs. and costs. 

Wilson V. Johnson. 

Jaipos V, Wynford. 

Thompson v. Findlay, fur. dirs. and costs. 
Stevens v. Pillun. 

Say V. Creed, fur. dirs. and costs. 

Butlin Masters ditto. 

Attorney-Gen. v, Florance, suppl. bill. 

Dowse t’. Wilson. 

Bennett v, Harry. 


ditto. 

ditto 


Watson p. Crawley. 

Mellington u.Cook, fur. dirs. and coats. 

Do Menzies v. Desanges. 

Vernon v. Nethersole. 

Dawson v. Paver. 

Lardin v, Binny, fur. dirs. and coats. 

Gregson u. Boodi 
J Salter u. Waller > 

( Matthews v. Glutton ) 

Robinson v. Purday. 

Manser v. Jeuner. 

Tipping If. (JIark. 

Matthews v. Bowler. 

Spencer r. Cliiircb. 

Malcolm v. Scott, 3 causes. 

Evans v. Cave, 

Short, Hicks v. llougb, fur.dira. and coots. 
Lancaster v. King. 

Att()rney<GeiHHral v. Governors of Harrow Sciiool. 
Yearsley v. Yearaley^ 3 causes, 

Hughes V. Stable, fur. dirs. and oosta, 

Thirlby v, Holloway. 

Belsliam v. Pnreival, at request of deft. 

Williams v. Teale, 3 causes. 

Cjjipps V. Price, 

Symes v, Eyre. 

Attorney-General v. Groom, fur. dirs. and costs. 
Sbailerev. Groves, fur.*dirs. and costs* 

Keinpson v. Abbott, fur. dirs. and costs. 

Newton v. Sadler, fur. dirs. and oosts. 


COMMON LAW CAUSE LIST. 
Croton 9aptx. 

Hilary Term, 1847. 

N. Ryalls, petition in error against The Queen 
defendant in error. 

The Queen v. 'i'he lnhshitaiitsorCrondall,pt. bd. 

The Queen v. Edward Westbrook and othera. 

The Queen u. The Churchwardens, &o,, of Ban* 
g^r, mds. and petn. 

The Queen v. The Inhabitaiite of St. Anne, West* 
minster, (da M. Jones.) 



Common haw Cause Lists. — Nisi Trim Came Lists* 


The Queen v. The Inhabitants of St. Anne, West-; 
minster, (de G. Wood.V 

The Queen v. The Inhi^birants of St. Peter/Droit- 
wich • 

The Queen v. Henry Bateman, (Special case on 
indictment.) 

The Queen e. The Inhabitants of East Stonehouse. 
The Queen v. The Inhabitants of Widecomb-in- 
the>Moor. 

The Queen 9, The Eastern Railway Company* 
mds. 

' The Queen v. The Inhabitants of Mendham. 

The Queen v. The Inhabitants of Blackburn. 

I'he Queen v. The Churchwardens, &c.* of Ban- 
gor, (orders.) 

The Queen v, Henry Everist. 

The Queen, v.The Council of Birmingham. 

The Queen v. The Inhabitants' of Martin-cum- 
Grafton. 

The Queen v. The Inhabitants of Landkey. 

■ The Queen v. 'I’he Great Western Railway Com- 
pany. 

I'he Queen v. The Great Western Railway Com' 
pany. 

I'he Queen v. The Inliabitants of Clizby. 

The Queen v. Nathaniel Shipperbottom. 

The Queen v. 'J'he Churchwardens, &cc., of St. 
George the Mtirtyr, Southwark, 

The Queen v. The Church wairdens, &c,, of St. 
George l!»e Martyr, Southwark. 

Tl»e Queen v. The Inhabitants of Hartpury. 

The Queen v. 'I’homas Collins. 

'J'he Queen v. The Inhabitants of Halesowen. 

The Queen v. The Overseers of Township of Old- 
ham llnion. 


The Queen v. Tho Justices of the West Riding 
of Yorkshire. 

The Queen v, William Richardson. 

The Queen v. Archibald Douglas, Esq. 

The Queen v. Thomas Phillips and another* 
Justices, Ac. 

The Queen v. Tho Inhabitants of Alderley. 

The Queen v. Thomas Griinshaw. 

The Queen v. The Inhabitants of Rhoscolyn* 

The Queen v. The Inhubitauts of ShalfoW. 

The Queen v. I'lie Inhabitants of 8t. Giles-in* 
thC'Fields. 

'The Qiieen 9. The Inhabitants of St. George* 
Bloomsbury. 

'J'he Queen v. The Inhabitants of Stainforth. 

The Queen v. the Inhabitants of Mylor. 

The Queen v. The Inhabitants of St. Clement 
Danes. 

The Queen v. The Inhabitants of Dakinfield. 

Tho Queen v. The inhabitants of Leeds* 

The Queen v. William Belton. 

'J'he Queen v. Charles Safirey. 

'i'lio Queen v. Morris Myers. 

The Queen v. The Churchwardens, &c., of Ashe*’ 
The Queen v. 'J'he Inhabitants of Hammersmith. 
'The Queen v. Joseph 'J'hoihpson. 

The Queen v. Joseph 'J’liompson. 

Tho Queen v. The Inhabitants of Macclesfield, 
Tho Queen v. John iveen. 

'I’he Queen v. The Inhabitants of Holywell, 

'J’he Queen v. Henry N ichols 
'I'ho Queen v. I'he Commissioners of the Town of 
Dinllcy, 

The Queen v, 'I'hos Turk, 


Sir R. Sidney 
Johnson, Son, and W, 
S. B. Hamer 
J. S. Pearce and B. 

M. Fraser 
Adlington and Co. 

Eldertoii and H. 
Johnson, Son, and W. 

C. J. Jones 
Sharpe and Co. 

Becke 

W. L. Donaldson 
W. 11. Turner 
H. C. Barton 
G. A. Macphail 
Jno. Lewis 
^apes and S. 

B. Comyn 
Thos. Kennedy 
Dod and W . 

Hertslet and Co. 

Ford 

Same 

Gregory and Sons 
Thomas M. Parker 
Johnson, SoD*«id>W, 


NISI PRIUS CAUSE LIST. 


BEMAN£TS FOR HILARY TERM, 1347. 

)9ear(. 

Middlesex, 


Cahill S. J. 

Rowe 

Davies S. J, 

'Fhe London and Black- 
wall Railway Company 
Williams S. J. 

Bastone and another, exe- 
cutrix, &c. 

Fiddes S« .f. 

Cowther, admor.,&c. (inj.) 

The Queen J. 

The Queen S. J, 

Becke S. J. 

Tennant S-J. 

Doe dem. Oliver & others 
The Queen S* J . 

Knill S.J. 

Moon 

Whyte S.J. 

Boosey S. J, 

Souter S- J. 

Campbell* Bart, S. 
Pratt 

Edwards and another, as- 
signees, &o. 

Ford 

Grieve 8. J, 

Clerk S.J. 

Ellis &J. 


Macdonald (stayed) 
Cope (stayed) 

Wilkinson (stayed) 


Archer 
White way 


(inj.) 


Ross (*nj*) 

Win. Toogood (inj.) 
Edwards and another, sur- 
viving executors 
Craufurd 
Irving 

Parish and another 

South Eastern Rail. Co. 

Coningham 

Haynes and others 

Lovegfove 

Connop 

Calder, Bart. 

Davidson 
Grant and nonther 
Bennett 
Dance 

Hicks 
Same 
Lumsden 
Hughes 

Ormesod and .aDOther 


Dt. Bolton 
Prom. Chester 
Prom. Howard 

Prom. Jas. Morris 
Prom. iMardon and P« 

Dt. Chadwick 
Prom. Campbell and A. 

Dt. Williamson and H, 
Sci. fa. Wadeson 
Sci. fa*Daker and Co,* 
Dt. Helme and Johnson 
Co. J. P, Fearon 
Ejt. W. and 11. B. Baker 
Indt. John Porter 
Pro. Bell 
Pro. Milburn 
Dt. Rooper and Co, 

Ca. 

Ca. Keddell and Co. 
Proms. A'Beekett and Co. 
Prom. Lewis and L, 

Dt. Kempson, G. and C. 
Dt. Kempson, G. and C, 
Dt. Parkes 
Pro. Burrell 
Ca, Milne and Co* 
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I. Levrij 

Gadderer S. J. 

. Dawes 

Fro. In person 

G. Clark 

F. Clark S. J. 

, Baldwin 

Pro. Thos. Gill 

Smith and Co, 

Chubb 8. J. 

Solomon 

Cb. Shirred 

Richards 

Wuliter, Clk. S. J, 

, 'i’lie London Assurance of 

Houses and Roads from 

Fire Cot. Lowless and Son 

AV. C. Moncton 

AVelU S. .T. 

Paul 

Tress. F. A. Lewis 

Ward 

Fry S. J. 

Chapman 

Pro. \A ren 

I. Robinson 

Leake 

\V^rv%*ick 

A'oii Greesheim 

Pro. Brace 

Furrier and W, 

INloens and others 

Proms. Metcalf and W. 

Edward 

Hilton 

G ranvillo 

Trial at Bar. Gatty and T, 

Johnson 

Ellis and another S. J. 

Oinerod and another (by 


proviso) 

Ca. Milne and Co. 

Lucena 

Gibbons 

Hunter and another 

Ch. Kilgoiir and Co, 

Jas. Wright 

Low 

Adair 

Dt. Foster 

Jas. Moon 

Bennett 

Harthill and another 

Prom. W, Smith 

Wolleu 

'Hie* C^uecn 

Bonclla and others 

Indt. Bonellu in person 
Appleton for Taylor 
Callow for Davis 

Edward Smith 

Hilton 

Earl Granville 

Trial at Bar. Gatty and Co, 

Skinner 

AVood 

Hog son 

Pro. Games 

Kirkman 

Bristow 

Anstin 

Covert. Crouch 

Govett 

Jacobs, pauper 

JVice and another 

Trep. Ru^llbury 

Wright 

Rogers 

Grazebrook 

Tres. Rhodes and L. 

Prosecutor in person 

'J he Queen on the Prose- 


Assiimp. AAL AV. Oldershaw 

cution of Osman Giddy 

Durant 

C. Jay 

Hnins 

Hooper 

Ca, Roche and Co. 

Denton, jun. 

Beart 

Denton S. J, 

Maitland and oti ers 

Pro. Mill and E. 

Seubrook 

Wafers 

Dt. Dyne and Co. 

Same 

Dalryrnplo 

Mybill 

Ca. Crouch 

Vnlhinco 

Galt 

Haworth 

Pro. Leeto 

Chisholme 

Doc dein. Hempson 

Carr 

Ejt. W. H. Cross’ 

Ablott 

Neal 

Ward 

Pro. Carlon and Ii, 

Axford 

Cotton 

AVay 

Dt. Hughes 

W'm. Smith 

llniit 

Smith, sued with, &c. 

Dt. Ablelt 

Clarke 

AVhite and Wife, pauper® 

Spurging and another 

Tres. Wire and Child for 
Spurging, Brown in 
person. 

Tate 

Brown 

Collins, Esq. 

Prom, l^arker 

Same 

Same 

Berkeley 

Turner 

Proms. Bruiuirett and Co. 

Edward Ihirron 

Harrison 

Prom, Mardun and P. 

Hawkins and Co. 

D lidding and another 

Bailey 

Dt. I.oughburough 

H. T. Roberts 

Doo dern IMiinmer 

Anderson 

Eject. Ilutsou 

Wickens 

Rowlands S. J. 

Samuel 

(’a. 1'). Isaacs 

Kecno 

ffarris.s 

Richards 

Ca. In Person 

II. T. Hoberts 

Roberts 

Todd, jun. 

Dt. Fisher 

Aldridge 
\V. Smith 

Robins 

'Finkler and others 

Pro, Parker 

15«nner, executor, Ac. 

Bonner 

Proms. Richardson 

C. llohson 

ShortJjouse and another 

Beaumont 

Proms. Ashley 

Prom. I'. Roberts 

AVm. Smith 

Mullftt 

Thorp 

C. Kippon 

Sharp 

Butcher 

Pro. In person 

.Dolman and S. 

Hall 

Halstead 

Pro. E, Lambert 

'I'homas M. Parkes 

Clerk 

Harrison 

Pro, Oldershaw 

Chisholmc and Co. 

Doo dem Mahlo 

Abbott 

Eject. Wight 

Dickson and O. 

Alsager and others 

Furby and another 

Dt. Davies and E. 

Musteriiian 

The Queen 

Mary, the wifo of Henry 
Dixon 

Indt. IT, T. Roberts 

Strutt 

Carter 

Camp 

Ca. Homfray 

Ctinninghum 

I, Fallows 

Parratt 

Freke, Esq. 

Proms. Keane 

Bell and AA'ifo 

Brown 

Proms. Chas. Young 

Hill and E. 

Hill 

Daniel 

Proms. G. & W. C. Smith 


LAW PROMOTIONS. 

NEW POLICE MAGISTRATE, 

T, J, Arnold, Esq., of the Northern Circuit, 
and Revising llarrister of the City of London, 
has been appointed to succeed P. Bingham, 
JSsq., as one of the Magistrates of the Police 
Court, Worship Street. Mr. Bingham suc- 
ceeds to the vacancy in the Police Court, Marl- 
bc»rough Street, on the resignation of E. TI. 
Maltby, Esq. 


CLERK OF ASSIZE FOR THE OXFORD CIRCUIT* 

The Lord Chief Justice has appointed Claude 
Wilde, Esq., Clerk of Assize for the Oxford 
Circuit, vice John Bellamy, Esq., deceased, 

THE EDITOR’S LETTER BOX. 

We have gladly received the further com- 
munication from the promoters of the ’Law 
Clerks Literary and Scientific Institution. 

The letters of G. W. ; Taciturn and 
S. M. I shall be attended to. 




DIGEST, AND JOUENAL OF JUEISPEUDENGE. 


SATURDAY, JANUARY 2), 184?. 


Quod miigis ad nos 

J'ertinotjet iiL'sci re malum est, agitamiia/* 

Ho:tAT. 


HILARY TERM. — PROCEEDINGS 
OF THE COURTS. 

Tiik Term comrnencoG wi ill more tluiii 
an ordinary de^i^-rce of jiroff.ssional bustle 
and expectation, partially attribiit:d>lc, 
perbajis, to some of tlio topics to whicli al- 
lusion is about to be made. 

It was anticipated t’lat many of tlio 
causes tried at nisi at tlie sittini^s 

arter Micliaclmas Term must oC necessit^^ 
bo l)r()i{';bt iiiime.'liately under the conside- 
ration of tlic courts ; and in this resiioct 
there lias been no disappointment ; lor re- 
nicmbc*ring that the motions lor new trials 
arising on circuit wc‘re disjiosed of dining 
.Midiaelma>; Term, and that a])j>lications 
of tliis nature could only arise out of trials 
that subsequent]}^ occurred, the m inber of 
motions for new trials has been unusually 
large ; especially in Use Court of Ex- 
chequer, vvlicre a greater number of aj)- 
plieatious of this dcserljition were made 
during the first week of Term than in the 
other courts taken conjointl}’. 

It does not necessarily involve anj^ dis- 
paraging rejection on those wlio now pre- 
side in our courts, or any unfavourable 
comparison between them and tlieir most 
illustrious predecessors, when we state as 
the universal sentiment of the profession, 
as well as the growing feeling of the com- 
munity, that trials at 7iiiii prius are not, in 
general, cither as regards their conduct or 
results, as satisfactory as they w^ere in the 
days of Lord Mansfield or Lord Ellen- 
borough, or even in more recent times. 
Various causes have combined to diminish ! 
the respect with wliicli /lusi prim decisions 
were formerly regarded. 

VoL. xxxiii. No. 985. 


Itcsticss and ignorant legislation has 
had no small sliare in producing this, as 
well as mar.y other evil consequences. 
I The statutory changes which each succeed- 
I ing session of parliament brings with it 
I have been so numerous and extensive tliat 
I no degree of diligence can enable any 
1 luiman mind to keen pace with the course 
'of legislation, uiucli less to master its 
I details. The ire liable result is, tliat in- 
stead of finding tlie iulgc who is to try a 
; cause proround!}' and accurately versed in 
; the knowledge of the written law applicable 
, to tlie<\ase, ii; is by no means a matter of 
unusual occurrence to find a judge’s atten- 
tion called for the first time to the com}>li- 
cated provisions of an ill-digested and care- 
lessly-drawn act of parliament, at the very 
moment he is bound judicially to declare 
his opinion and direct a jury with reference 
•to the legal effect of its enactments. No 
:oiie can be expected to liave confidence in 
decisions given under such circumstances, 
and the wonder is, not that applications for 
new trials arc often successfully made, but 
tliat in a still greater number of instances 
parties are not subjected to the expense of 
a i^econd investigation before a jury. 

Tassing from this subject, on which 
much remains to be said, we may observe, 
tliat the Court of Exchequer, by refusing 
a rule for a new trial, luive confirmed the 
ruling of the Lord Chief Baron in the case 
of Wilson v. Lord Curzon^ adverted to in 
a former number,® by whicli it was laid 
down, that the registered promoter of a 
railway company provisional!}’^ registered 
under the 7 8 Viet. c. 1 10, could not 

maintain an action for salary for services 

;« Ante, page 1/0. 
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performed in the capacity of secretary, 
against the chairman of the managing com* 
mittee by whom his appointment was 
signed. The grounds of this decision are 
not stated to be, that the plaintiff and de* 
fendant wer^ partners or associated to- 
gether with a common object, which in- 
deed would have been utterly inconsistent 
with the judgment of this court in lieAjnell v. 
Lewis fQiud Wright v. IlopJdm^^ but tliat the 
managing committee were tlie appointees 
and agents of the promoters, and could not 
therefore be personally liable to the latter 
for contracts made within the scope of 
their authority. This view of the case is 
deserving of further consideration, which j 
may be more conveniently entered upon 
when the case is published in the recog- 
nised legal reports. 

The confidence wc expressed, tliat the 
Court of Exchequer would entertain the ap- 1 
plication foranew trial in the caseof “ Goldi- \ 
cutt V. Ihayinf in such a manner as to avoid 
doing violence to the feelings of the profes- 
sionand the public, was not ill-founded. The 
Lord ^ Chief Baron explicitly adn)itted, that 


regular increase of the number o jury 
cases. At the first sitting in term for 
Middlesex, 71 causes were set down for 
trial in the Court of Queen’s Bench ; 41 
in the Court of Common Pleas, and 94 in 
the Court of Exchequer. 

In the courts of equity, although there 
has been less excitement and animation 
fthan in the courts of law, the term has 
produced enough to engage the attention 
of men in business, and to amuse the idle. 
The unusually large number of appeals 
recently brought to the Lord Chancellor’s 
Court upon decrees and orders made by 
the Vice-Chancellor of England, and the 
I Vice-Chancellors Knight Bruce and Wi- 
1 gram, and the result of those experiments, 

• furnishes a subject for gcni'ral discussion, 

I and, as may be expected, affords scope for 
: the expression of every variety of opinion. 
I The case of Mrs. North and her children, 

I which involved the interesting and impor- 
jt.*mt question, whether the widow of a 
j member of the Established Church, dying 
: intestate, after she had become a convert 
. to the Uoman Catholic faith, could be al- 


in publicly stating before the trial that he! 
knew the defence, and that it would he in-| 
sanity to enter upon it, although he had ; 
not meant to offer any opinion on the; 
merits, he had been guilty of an indiscrc-' 
tion, and the court, with his avowed con-| 
curreuce, granted a rule nisi for a new trial ; 
on this ground. Wc own we could liave| 
wished, tliat this result had been more; 
speedily arrived at, and that less reluctance | 
was niiinifested in conceding what could | 
not have been withheld without outraging 
feelings, the maintenance of wliicli is es- 
sential to the due administration of Justice. 
The scene the Court of Exchequer pre- 
sented on the day when the subject was 
discussed, w as such as w^e hope never again 
to witness. It was in many respects in- 
describably painful, and to linger on the 
details would be to recall feelings the op- 
posite to pleasurable. We shall dismiss 
the subject therefore with the remark, that 
the independency of the bar, individually 
and collectively, appears to have been 
honourably and creditably maintained 
throughout, and that whilst we desire the 
occasion may soon cease to be remembered, 
we trust the salutary lesson it has afforded 
will not be forgotten. 

Recurring to more common-place^^topics, 
we may state, that the nisi prius sittings 
in term afford evidence of a gradual and 

Ante, p. 


lowed to superintend the education of her 
children without being called upon to give 
any assurance that she w ould not interfere 
to influence their religious belief, having 
been disposed of by Vice-Chancellor 
Bruce, during the sittings after Michael- 
mas, in a manner unsatisfactory to Mrs. 
North, was brought before the Lord Chan- 
cellor by appeal, on the last daj^ on which 
his lordship sat before the Christmas 
holidays. A temporary arrangement was 
then made by consent, with the under- 
I standing that the matter should be fully 
I discussed on the earliest opportunity. On 
I the first day of term, however, it was inti- 
mated by Mrs. North’s counsel, that satis- 
factory arrangements had been made be- 
tween the parties which w'ould preclude 
the necessity of any interference on the 
part of tlie court. The question, however, 
may be said to be only in suspension, and 
there is little doubt that it will, at no very 
distant period, have to be fully discussed 
and definitively settled. 

The appointment of judges, under the 
County Courts Act of last session, is a sub- 
ject which, it may be believed, excites no 
inconsiderable degree of attention on both 
sides of Westminster Hall. It is under- 
stood that seventeen ap[>ointm€nts have 
actually been made, and lists have been 
circulated containing the names of the 
fortunate candidates, including several silk 
gowns. As these appointments, however 
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well authenticated, have not yet been 
officially Gazetted, we shall best avoid 
the possibilty of any inaccuracy by defer- 
ring the publication until after the official 
announcenienl. The list in circulation 
does not contain any of the appointments 
for the metropolilan districts. 

LAW OF ATTORNEYS. 


PRIVILEGE or ARUrST DURING ATTEND- 
ANCE AT THE COUNTY COURT. 

A CASE was determined In the Practice 
Court of 'il'iC Queen’s Ijcncli, in T. T. last,"' 
in whicli il appeared tluita!! attorney of that 
court was ari LStcil wliilst practising in the 
County C’ourf, and a (jiieslion was raised, 
whether t’le parly arrested was entitled to 
liis diseharce merely u.jK)n liis si o ving 
that lic had been admitted in the sii})erior 
courts, Viitlioiit any idfidavit or oilier proof 
that he ha^! signed the redl, or been other- 
wise admitted to practise in the County 
Court. 

It apjicnred, upon affidavit, that the de- 
fendant, who was duly admitted an attorney 
of the Court: oi' Queen’s Pencil, in Michael- 
mas Term, and had since regularly 

taken out Ids certificate, was arrested upon 
a writ ol’ r.7. .v»/. whilst attending profes- 
sionally i.iiC Cell Uy Court of (ilouccster- 
shirc in several cauecs tried there on that 
day. 

Upon showing cauf-’C against a rule for 
the deflndant's discharge from custod}', 
it was contended, that imder tlie 6 &: 7 
Vict.c. 7d,s. 27, it ought io have appeared 
that the defendant had signed the roll of 
the County Court, to enable liim to prac- 
tise in tlait court, or enliilc him to any 
privilege ; whilst, in support of the rule, it 
was argued, that an attorney practising in 
any court is cnl illed to his privilege, and that 
an attorney of the superior courts is entitled 
as of riglit to practise in the County Court. 
It was also suggested that there is no roll 
in the County Court to sign ; and that, as 
the defendant was a practising attorney of 
the Queen’s Bench before the passing of 
the (3 & 7 Viet. c. 73, he was therefore 
within sect. 2 of that statute, which en- 
titles an attorney to act who had been, 
previously to the passsing of the act, ad- 
mitted and inrolled. 

Mr. Justice Wightman^ after considera- 
tion, said, that without deciding the ques- 

« Chtterhuck v. Hulls, 15 Law J., Q. B. P. C. 
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tion, whether or not it was necessary that 
an attorney practising in the County Court 
should sign the roll therein, he thought a 
primd facie case of privilege was made out 
on the affidavit, which called for an answer 
on the part of the plaintiff, who had failed 
to give any. The defendant was therefore 
entitled to his discharge, more especially 
as the privilege was for the ])enefit of the 
client, and not of the attorney. The rule for 
defendant’s discharge was therefore made 
absolute. 


NOTES ON EQUITY. 


TRUSTEE. — DEVISE. 

It has been the usual practice amongst 
conveyancers, in preparing the wills of per- 
sons who hold property for others, in trust, 
to include such trust property in the will, and 
vest it in the executors or trustees thereby 
appointed. This practice has not only been 
genera), but it has been assumed to be 
beneficial to the parties for whom the trust 
wi\s created. The trustee being selected 
on account of the confidence reposed in 
him personally by the settlor of the pro- 
perty, it may be assumed that be best dis- 
charges his duty by nominating a successor 
in whom he has equal confidence, instead 
of leaving the property to descend to his 
hoir-at'law. lie cannot be certain who 
that heir may be. He may be a very 
pro})er person, or he may be an infant, 
lunatic, or a person in a distant country ; 
and unforeseen difficulties may arise, and 
much expense and inconvenience be sus- 
tained, in order to effect the objects of the 
trust, to the advantage of the persons bene- 
ficially interested. 

It is true, that in some cases the settlor 
may not intend his executors, or the sur- 
vivor of tliem, to j)ossess this power, and if 
so, he should provide accordingly in terms 
not to he misunderstood. A recent case** 
has occurred of this kind to which it will be 
useful to call the attention of our readers. 
The facts in substance were as follow 

f 

One William Hall, by Ifis will, devised his 
estates to his son, William Hall, and to two 
other trustees upon trust, that they or the sur- 
vivors or survivor of them, or the heirs of the 
survivor, should at their discretion sell the 
same, and he empowered them and their* heirs 
to make contracts with and conveyances to the 
purchasers : and he directed that his executors, 

^ Cooke V. Crawford, 13 Sim. 91* 

N 2 
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their heirs, executors, administrators, and as* 
eij(ns should stand possessed of the money to 
be produced from the sale of his real and per- 
gonal estate, upon the trusts therein mentioned. 
The trustees were appointed executors of tlte 
will. The testator’s son alone proved the will. 
The others renounced the probate, and dis- 
claimed the trusts of the will. The son con- 
tinued in possession of the cs»ate until his 
death in 1841. By his will he devised all the 
estates which were vc sjted in him as a trustee, 
to the plaintiiis and their lieirs, subject to the 
trusts adcctiu^^ the same. The plainlids. in 
performance of the trust for sale in the will of 
•Ilall, the elder, np^rced to sell part of the de- 
vised estate to the defendant, 'i’he defendant 
refused to complete the purchase, on the ground 
that the j)laintifFs, rs (fcvisces under the will of 
Hall the younger, could not execute the trust 
for sale contiiined in the will of Mall the elder, 
and could not make a good title or give a good 
discharge for th.e purchase-money, without the 
concurrence of tlie ccsluis que trust under the 
last-nientioned will. To a bill for a s])ecific 
performance of the contract, a dcnnirrer \vas 
put in by the purchaser. 

The cases j)arlicu1arly bearing on the i 
point arc — Totrnsc/id v. tn/sotf, 1 Barn. & \ 
Aid. 108, 3 Madd. in which it was ^ 
decided that a power of sale given to three | 
persons ami their heirs, could not be exer-j 
cised by two of them afler (he death of! 
their co-trustee, altliougli the purclmse- j 
money was directed to be jnud to the tb.rcc | 
donees of the power, or the survivor or j 
survivors of them, or the executors, ad- ! 
niinistrators, or assigns of such survivor. I 
And Bradford v. Bcl/ichi, it Sinu 264, i 
where it w'as held tliat a trust for sale : 
vested in uJ. and his heir«, could not be cx- ; 


was stated in the course of the argument, 
that it is a beneficial thing for a trustee to 
devise an estate which is vested in him in 
that character. My opinion is, that it is 
not henejicial to the testator's estate that he 
should be allowed to dispose of it to whom- 
soever he may lliink proper ; nor is it law- 
ful for him to make any disposition of it. 
He ouf/hl to permit it to descend ; for, in so 
doing, heads in accordance with the devise 
made to him. If he devises the estate, I 
am inclined to tliink tiiat the court, if it 
were urged so to do, would order the costs 
of getting the legal estate out of the de- 
visee, to be borne by the assets of the 
trustee." 

In conclusion, his Ilonoiir observed : — 

“That, as his flecision in Bradford v. Bel^ 
Jicddlvdd been acipiicsccd in, the question raised 
by the detnuiTor in this case was concluded by 
that decision : hut, if it was not, then the au- 
thority of Townsend v. Wilson was binJiiig on 
tlic point. And liis opiiiion was, that the 
plaintiffs, who might be properly called the 
assigns of Mail, the solo aciing trustees of the 
testator’s will, were not the persons to execute 
the trusts of that will : eousequcnlly, tiui de- 
nuiiTer was allowed." 

Wo liavc drawn attention to this de- 
ci^don, bearing imjjortaully on ( -oin cyancing 
Practice; and it will be observed that the 
opinion of the court is expressed in no 
doul>tful terms. His Honour “})rolcsts 
against llie pro[)ositi(jn, tliat it is a bene- 
ficial thing for a trustee to devise an estate 
vested in him in lluit character. ’’ “He 
oiiglit to permit it to descend." 


ereised by an assign of 4 . ; notwithstand- 
ing assigms were inemtioncd in ilje recei])t 
clause. 

The Vice- Chnm'el(oi\ in lljat part of his 
judgment which bears m\ tlie point wc 
have referred to, said — 

“'That tlie. trstaifiT h; d not, used the. word 
assigns cillcji* in tlij clause in which he 
created tlic trust for side, or in cither of the 
tw'o clauses that hdlowed i', in which he 
pointed out the macliinery by w'liicli the sale 
W',K to be effected, lie did not introduce that 
word until he began to speak of something that 
was to be done aii:ef the sale had taken jjlacc, 
that is, until he declared the trusts uj)oti which 
the proceeds of the sale were to be held. 
Therefore, it was plain, that when William 
Hal!, who by the disclaimer of t!ie others, be- 
came the sole trustee, thought fit to devise the 
legal estate that was vested in him, he did an 
act which he was not authorized to do.” 

And here, said liis Honour, “I must enter 
my protest against the proposition, which 
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A TrcfUl'iC on the Stamp Laws in Creat 
Jirllain a7ui Ireland: being an Analytic 
c(d Digest <f (he Stalntes and Cases ; 
with ]} radical ohservafions thereon : to- 
g ether, also, with a Table <d Stamp 
Duties 2 )r/y(iljle throughout the United 
Kingdom, By Hugh 'I’ li.SLiiY, 

Assistant Solicitor of Stamps and Taxes. 
I.ondon ; Stevens k Norton. 1847. 
Pp. xxii. 8.92. 

We think it highly to be commended 
that the officers discharging, or practically 
superintending the discharge of public 
duties should set forth the law and prac- 
tice relating to their several departments 
for the use and information of the public 
and those w'lio liave to transact business 
in those deparliiients. We therefore wel- 
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come this publication of Mr. Tilsley, the 
Assistant Solicitor of Stamps and Taxes. 

The plan of the work is thus explained 
in the author s preface ; — 

^‘The enactments which relate to the present 
duties are to be sought for in the numerous 
Stamp Acts whicli have ])assBd during a period 
of upwards of 150 years, 'fo remedy the incon- 
venience attending this state of things, hy col- 
lecting this scattered law, selecting from the 
various acts the clauses reiating to the dificrenl 
subject.*?, anil arranging tlieni in chronological 
order, under distinct heads, with reference to 
the matters to which they respectively ajijdy, 
thus, as it were, consolidatiiig the ])rovisions, 
was his original design ; and when it was first, 
proposed to ofi'er the work to the ]}uhhc, tlie 
mode of its arrangemont had long been deter- 
mined on, considerable ])rogre6s ha\ ing been 
made in the undertaking ; hut a revision of the | 
plan has since occujned much attention. The | 
usefidness of the \Vv)rk to tluise fw'r whom it is ! 
intended is, of course, the first: o]>jei‘t of the i 
writer s care, and as ala])le of existing duties.; 
for the purj)o.se of constant and easy reiVrcncc, ‘ 
was c'l inalorial feature in its construction, it i 
was resolved not to mar the usefuha ss of it by i 
the interpositivin of other matter, 'hhe plan of: 
juxtajKis'.tion may he said to he, in general , n ] 
l.ivonnte witli the writer, hywbom it isadoj^ed- 
in all ])racticahle cases, where ^perspicuity can ! 
be altaineil by it, hut the mode, for the inoJ^tl 
j)arl, jiursucii by those learned geinlcmen whol 
have lihherlo written upon tlic same subject,; 
of placing the l.iw apj-licaide to jmrticular ar-i 
tides oi duty hy v/r\y of note to the items in the ; 
schedule, altliouglt it C/mnot affect the value of. 
it, inconveniently iiiUrferes v/ith the text. It 
has, thereiore, heeii deemed better to jirint the 
Tables ol Duties witliouL this incnmhraiicc, so 
far as it was possible, and in accordance with: 
the first intention of the writer, to set out the! 
enactments relating lo tlie several iiialters of; 
charge uud •? M'p irate and distinct heads, ar-' 
ranged lO djiludn-rical order, iiei-o!n})aiued by^ 
the cases, and ^• ;ich observations thereon as ap- 
peared to him til be callcal for.’’ 

* . * * # m 

“ No difficulty has !)C'en e.xperienced in car- 
ying out this design, where the law exclusively, 
or jicculiarly relates to particular duties; hulj 
as this is not the case thronghout, a ct)nsider- j 
able }>ortion of the law being, of course, at)pli- i 
cable to nearly every item of duty, it has become 
necessary to include under the general head of 
‘Instruments,’ rniliraeing several .subdivi- 
sions, many rnactments, and other matters, 
wicli could not, with convenience, be made to 
range un(ier any other title; and again, thel 
title of “ Starnjis ” has been adopted for the 
purpose of including various matters of a gene- 
ral character, respecting which the same dif- 
ficulty arose. The necessity for thi.s course, 
however, will involve no inconvenience in seek- 
ing for any information that may be required 
on points to which such matters relate, as the 
index will readily furnish proper references to 


the details contained in these general di- 
visions.*’ 

The ioU’oductory chapter relating to 
subjects of a general character connected 
with the stamp duties on instruments is 
particularly valuable, and few, if any, can. 
give so much information as the jiresent 
author on the [iractical rules of this branch 
of our lie venue Acts. The rule of con- 
struction of the Revenue and Penal Acts is 
thus stated : — • 

“ It is a general rule that penal and revenue 
acts are to lie construed strictly, a liberal inter- 
pretation being given* to words of exception. 
That every charge u})on the subject must bo 
imposed hy clear, unambiguous words, is a 
jirinciplc too frequently inculcated in modern 
times lo be readily forgot.teii. With regard to 
stamp duties, in particular, the language of tlio 
statutes is to he carefully attended to. 'J’he 
law uj»on the subject of stamps, to use the 
words of a learned jn<lge, is altogether positivi 
jnris^ it involves nolliiug of principle or of rea- 
son, but ilepeuds ent irely upon the language of 
the legislature. The interpretation, however, 
ought to be dependent. uj)on and have regard 
to the obvious meaning and intention of the 
legislature. In a case l)c:fore the (k)urt of Ex- 
chequer, sent hy the Master of the Rolls for 
the opinion of the court uj)on vi point of law 
depending wholly uj)ou the construction of a 
stamp act, their I(>rdshi})s, in their judgment 
observed, that lo give ellcct to the meaning of 
tlie legislature (hy ( barging the duty in the 
particular instance) violence must he done to 
the language of the enactment; and it being a 
question hy what construction the least vio- 
lence could he elfected, they ('xpressed an opi- 
nion uj)()n tile case in accordance with their 
view upon the latter paint. This decision was 
adopted by the Master of tlie Rolls (Lord Lnnff~ 
(fate) on the heaving of a petition disputing the 
propriety of it, and also by the House of J..ords 
upon ap])cal. 

“ A more recent case before the Lord Chan- 
cellor in Ireland of Ck4and v. Ac?*,* upon a 
que.stion under the Irish legacy duty acts, may 
also he referred lo, in which his lordsliip ap- 
])ears to have taken a very great deal of troulile. 
in order lo arrive at a proper understanding of 
the meaning and intention of the legislature, 
and which was done only by altering the lan- 
guage in no less than three diflerent acts, .sup- 
jilying words in two of them, and rejecting al- 
together from the other an im])ortant part of a 
sentence; thereby charging with duty property 
which would otherwise bcjexempt by the ope- 
ration of the rejected words.” 

The precise amount of the stamp duty 
was formerly necessar}^ to be denoted, 
but not so since the 43 Geo. 3, c. 127. 
Mr. Tilsley observes that — 

‘ Formerly it was essential that an instnj- 

• C) Irish Law and Eq. Rep. 288. 
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xnent should be impressed with the stamp or 
stamps strictly applicable to it, a stamp of too 
hi^h a value was as objectionable as one of too 
little value ; the reason bein^, that the duties 
were appropriated by the acts by which they 
were granted, to particular purposes ; and if an 
improper stamp were used, the fund to which 
the iiKstrnment ought to have contributed was 
thereby deprived of that which belonged to it ; 
but the reason ceased when all the stamp duties 
were made payable to one account. By the 
43 Geo. 3, c. 127, s*. 6, 'it was jmivided that a 
stamp exceeding the ro(piisitc value, should, if 
of the proper denomination required by law for 
the instrument, bo valid and effectual. This 
was carried still further by the 55 Geo. 3, c. 
184, by section 10 of which it was enacted, 
that all instruments for which stamps shall 
have been used of an improper denomination 
or rate of duty, but of sufficient value, shall be 
deemed valid and effectual, except where the 
stamps used shall have been specially appro- j 
priated to any other instrument, by having its i 
name on the face thereof ; so that an objection ! 
will not lie to an instrument, whatever date it | 
may bear, that it is stamped with too high a 
duty, nor that the stamp upon it is of an im- 
proper denomination, unless such stamp bears 
Upon it the name of another description of in- 
strument. This remark must however be re- 1 
ceived with restriction. The Commissioners | 
of Stamps and Taxes are at liberty to pro-j 
vide a die for any particular description of 
instrument, and if this be done, no other 
stamp will be available for such instru- 
ment ; at present they have only provided, 
under this authority, stamps for bills of ex- 
change, promissory notes and receipts ; and 
for these instruments the stamps thus exclu- 
sively provided, mii.st be used j but in other 
instances, although the commissioners may pro- 
vide dies to denote stamps for particular instru- 
ments, yet any other unappropriated stamps 
may be used for them.” 

The rules of evidence are not affected 
by the Stamp Laws, and it is remarkable 
that an instrument need not be produced 
merely to show that it is duly stamped. 
Our author thus treats of this point : — 

** In the case of Huddleston v. Briscoe , Lord 
Eldon, went vciy fully into the question 
whether, where a contract is stated upon the 
pleadings, so as to render it unnecessary to be 
produced for the purpose of evidence, the court 
ought, upon suggestion made, to require it to 
be produced in order to see whether or not it is 
stamped, and expressed his decided opinion 
that the court was not under the necessity of 
inquiring whether the agreement was stamped 
or not, unless the record was so framed as to 
compel the plaintiff to produce it. His lord- 
s^p idso observed j that in a Chancety suit the 
bin was not, in any Cdirect sense, evidence, but 
was read as part of tbe answier, and diat the 


I answer was not, in the sense of the act, evi- 
dcnce, but was read as admission dispensmg 
with the necessity for evidence. 

" In Israel v. Benjamin,^ which was an action 
against the acceptor of a bill of exchange for 
60/., payable two months after date, with in- 
terest, Lord Ellenborough held, that the de- 
fendant, by reason of his having paid money 
into crmrt, thereby admitting the validity of 
I the instrument, was precluded from taking any 
I objection to the stamp; and the court on a 
motion for a new trial were of the same opinion* 
The objection offered was, that the bill was 
stamped for the principal sum only, and ntrt 
for interest. At the trial Lord Ellenborough 
thought the stamp sufficient : the court gave 
no opinion upon the point. It has however 
since been settled that no stamp is required 
I for the interest. See rreussirig v. Tng,” 4 B. 

! & A. 204. 

I Mr. Tilsicy has set out the acts relating 
to attorneys wliich in many respects bear 
on the Stamp l.«avvs, and has devoted con- 
siderable space to the decisions upon them. 
Amongst others, he raises a point of con- 
siderable importance which has not yet 
been decided by any of the courts, namely, 
that if an attorney should be off the Roll, 
under the 37 (i. 3, c. 90, s. 31, by reason of 
his having omitted to obtain bis certificate 
for owe previously to the6&7 Vict.c.73, 
i he must be rc*achni/ted in the usual manner 5 
land Mr. Tilsley considers that an order to 
! the registrar to grant a certificate under 
i the latter act is not sufficient. Now 
* though the repeal of former acts, or parts 
iof acts, in the 1st section of the 6 &7 
I Viet. c. 73, saves any matters or things 
! done before the passing of the act, and under 
the 37 Geo. 3, c. 90, s. 31, the admission 
of a person who had neglected to take out 
his certificate for a year was declared 
null and void. Yet the attorney’s name re- 
mained on the Roll ; and the question for 
ithe court would be, whether the new act 
which repealed this clause of the Stamp 
Act and substituted another mode of pro- 
ceeding, did not render re-admission unne- 
cessary, and restore the attorney to his 
legal position on the Roll, which, in point 
of fact, he really retained. Although his 
neglect or omission to take out a certificate 
would deprive him of the right to recover 
his costs for “ matters or things done be- 
fore tile passing of the act,” yet the section 
by which his admission was rendered void 
being now repealed, and his admission and 
enrolment remaining, it cannot strictly be 
said that the nullity was an act done before 
the passing of the new statute. The pro- 


» II Ves.. 5«3. 
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vUion for obtaining an order to renew 
the certificate, instead of an order to re- 
admit, under which any arrear of duty 
would be imposed, (which was the purpose 
of the former enactment,) shows the inten- 
tion of the legislature to establish a new 
practice, both convenient in itself, and in 
accordance with the actual enrolment which 
still continued. Had the name been really 
struck off for non-payment of the duty, it 
must have been restored before the Regis- 
trar of Attornej’s could certify that the ap- 
plicant was enrolled. 

There are several other important points 
to which Mr. Tilsley has called attention, 
some of which are not usually found in the 
books of practice. We may advert to 
these hereafter, and in the meantime re- 
commend the volume as one of great prac- 
tical utility to all brandies of the pro- 
fession. 


LORD CAMFBKLLhS CONTINUA- 
I TION OF THE CHANCELLORS. 

These two volumes are better than 
their precursors. They arc more enter- 
taining, and wc will add, more instruc- 
tive. The truth is, wliat is nearer our own 
time must always be more interesting than 
what is remote. Middleton's life of Cicero, 
though good in its way, gives us but feeble 
pleasure, compared witli the delight with 
which we again and again peruse the faith- 
ful “ Jamie Boswell.’* Even the life of 
Lord Bacon, ridi as it was in materials for 
biography, excites fiir less curiosity than 
that of Dr. Johnson ; and supposing another 
Scot had regi.stcred his talk, (for by all 
contemporary accounts he was superb in 
conversation,) the distance of time inter- 
posed between us and the illustrious Chan- 
cellor of the 17th century, our ignorance 
of the characters with whom he associated, 
and want of sympathy in many of the sub- 
jects upon whicli he discoursed, would make 
his colloquiana come but tamely off in our 
regard; just as, in all probability, the life 
of Sir Walter Scott, by Mr, Lockhart, de- 
lightful as it is in our day, will have lost 
much of its savour two centuries hereafter. 
The cliarm of biography is dependent in a 
great degree on the nearness of the sub- 
ject; and this is the reason, why, although 
the most deUghtfuU it ia not the most 
variable department of lUm^nture^ 

The narrative of Lord Campbell, how- 
ever, is perpetually ifiterspersed with re- 
flections which flow naturally from hU 
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subject, but which could only occur to 
a man long conversant with the world, 
with public life, and with all the arcana 
of his profession. He is an English 
lawyer throughout, but not blind to the 
defects of that character. On the contrary^ 
he takes every opportunity to denounce 
the existing system of legal education pur- 
sued in the four Inns of Court. The life 
of Lord Hardwicke is a glass from which 
the student who aspires to bechancellor, and 
to die a millionnaire, should dress. He 
was the son of a D»ver attorney — one ap- 
parently of no great note. When about 
14 he was transferred to the metropolis^ 
where, in the office of Mr. Salkeld, an emi-^ 
nent solicitor, he applied himself to busi- 
ness with great assiduity, and what was 
still more deserving of attention, he em- 
ployed every leisure moment in endeavour- 
ing to correct the effects of a scanty edu- 
cation. ile was entered a student of the 
Middle Temple, on the 29th Nov,, 1708, 
By Mr. Salkeld he was afterwards recom- 
mend to Chief Justice Parker^ as tutor for 
his sons. This circumstance was the 
foundation of all his greatness ; for the 
Chief Justice (who was subsequently raised 
to the Chancellorship under the title of 
Lord Macclesfield,) became his patroni 
and showed an excessive partiality to him, 
which, aided by his own great abilities, 
procured him large practice almost imme- 
diately after his call to the bar. His un- 
parralleled success, as might naturally be 
expected, gave great offence to his seniors, 
one of whom, l^rjeant Pengelly, in parti- 
cular was so disgusted at hearing the 
Chancellor observe — “ What Mr. Yorke said 
has not been answeredy^ that he one day 
threw up his brief, saying in a loud voice, 
/ Will no more attend a court where I find 
Mr, Yorhe is not to be answered'* 

In the year 1733 Yorkewas created Chief 
Justice of the King s Bench, and raised to 
the peerage with the title of Lord Hard- 
wicke. After presiding in that court for 
about three years, he was, on the death^^of 
Lord Talbot, appointed successor of that 
great judge as Chancellor. And now com- 
menced the course of preparation which 
we are told by Lord Campbell he imposed 
upon himself, in order to attain that con- 
summate perfection as a judge which he 
exhibited, asi woU in the Court of Chancery, 
as in the House of Lords. The passage 
which we now quote is deserving of all 
gai’d, and ought to be engraven on the 
heart of the juvenile aspirant. 
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bit ion, will be eager to know whence this great 
excellence arose ? Like everything else that is 
valuable — it was the result of earnest and per- 
severing labour. A complete knowledge of the 
common law was the foundation on which he 


COURTS APPOINTING EXAMINERS. 
Hilary Ttn'm, 1847. 

It is ordered. That the several Masters 


chequer while he was Attorney-General, and by jainin Austen, Michael Clayton, John Cover- 
presiding above three years in a common law dale, William Loxharn Farrer, Alexander Wil- 
court. Having been 'iintiated in Chancery liam Gran!:, John Swarhreck Gregory, Richard 
practice during his clerksliip with Mr. Salkcld, Harrison, llryan Holme, Germaine Lavie, Ro- 
he had read attentively evTiything to be found l)crt Wheatley Ijurnk‘y,(jliarles Ranken, Charles 
in the books conncelod with equity, and he had Sluidwcll, V/illlain Hicliard White, and 

actually been a regular practitioner in Chancery Edward Arelicr W ilde, gentle men, attorneys, 
during the whole of the Chanccllorships of be and the same arc hereby ai)pointcd exami- 
Lord Macclesfield and Lord King- lie now ners for the present year, to examine all sncdi 
revived liis recollection of that learning by • l>ersons as ehall desire to be admitted attorneys 
again going over the whole of it as if it had j of all or either of tlie said courts, and that any 
been new to him ; and he obtained M. S. notes of five of the saiil cxauiiiicrs (line of them being 
such of Lord Talh.ot’s decisions as w'ere of any one of the said masters) shall he competent to 
irnj)orta.nce ; so that in all brandies of ]>rcf(‘s- conduct the said examination, in piirsuance of 
siojial information he was ecpial, and in many and subject to th;; provisions; of the rule of all 
superior to tlie most eminent counsel who were i the courts made in tldis behalf in Easter Term, 
to ]iload before him. But that to which 1 1840. 

mainly ascribe the brilliancy of the careei on [The rule of Easter derm, 1340, authorized 
wliich he was entering, was the familiar know- the annual ajqioinlmentof sixteen examiners in 
ledge he acquired of the Roman civil law. The addition to the maslcrs. Formerly twelve only 
taste for llrls study he is said to have contracted were aiqioiuted, and consequently in the 4th 
from tb.e necessity of preparing himsedf first to ; Term four of the examiriers Ind to serve a sc- 
argue as an ridvocale, and then to decide as a j cond time. In Cluniccry, where the candidates 
judge. n]>pi-t>ls to the House (;f J^ords from the ' nirdy apply to he examined, twelve Is of course 
Court of Session in Scotland, In that country | su.dident. iniin]>cr. Along with the common 
ho found tbe Roman civil law regulating the i kw examination, an eilicient exainiration in 
onjoyinenl. and succession of jier.sonal jirojjertv, equity takrs place.— Ei>. ] 
and e ven frequently alhuled to by way of i!]n*s- - - — 


tration in qticstlons respecting entails. Like ■ wm i'- - i r v 

most Englisli lawyers, in prqairing for the bar, ^ AS.SaCi A I ION. 

he bad hardly jaaid the sliglitcst attention to it. ^ 

While Attorney-General he was retained ini AX.vrAi. suinoRT. 

many Scotch aj}pcak, and for llic occasion !:e{ 

was ('hliged to dip in o the Pandects and iiil.r; ! 'ihiK anr.ind the above associalion 

the commentaries upon them; but although society’s rooms, No. 4, Norfolk 

had the disceriimcnt to discf)ver the merit Wod.nesd.w' la‘-t, when Mr. John 


AX.VrAl. iUinORT. 

"i’lTv: anr.iUii of the above associalion 


these admiral’le compilations, it was not indi.s- , elected prcaideiit ; Mr. John Bar- 

pensaldy necessary for the discharge of his : ^ Mnnehestiw, and Mr. Beamont, of 

duty thai h? should examine them Rvst(?ma(i- wi re clccU-d vice-presidents ; and 
rally, P.nd his lime v/ns filled uj) with more I hitlow, trcrn,r,rer. Mr. Thomas 
urgent orenputions. Nbnv thathe w.as to sit in 28, Priricoss Street, was re-elected 

the House of l.ords as sole judge to decide all j honorary secretai y. The accounts for the jiast 
apiwals from Scotland, he sac/ tlie nccessitv ofjJT';** "’-re ])asscd, and the following, being the 
making himsedf a profound SccRch lawyer, ami ] ^ b?hth annual report, was j)rescnteMl by the 
he found that tbi.s was i]nj)o.ssil)]e witliout uuanimomdy received and 

being a good civilian, 'i’hcrcfore, having gone ^^dupted 

through Mackenzie, Pankten, and Sulir,‘ h., '1 he committee have jdeasure in laying be- 

regularly ]wocec(led to lltc Corpus Juris CVc/’/js, ! the members generally, a short report of 
with Vinnius, Voet, and other commentators, Mhe proceedings during the past year, 
and his nrmd was thoroughly imbued with the I 'I’hpy are glad that they are enaldcd to state 
truly equitable maxims of this noble jurispru- the society still continues to increase; ten 

dence. 1 delight in recording how jiis unri- members have enrolled their names since 

vaJled eminence as an equity judge thedateofthelastrcport,aiidthercisoriecan- 
achieved—lest the aspiring but careless student didate for admission at the next ballot. The 
should think it could be reached by natural committee beg to observe that the number of 
genius and occcasional exertion.*' members, with the present confined district 

can hardly be expected to increase to any great 

He took special delight in 'Dirleton’s ^ matter, however, worthy of 

Doubts,’ saying, * his doubts are more valuable consideration, whether the limits of the 

than other people’s certainties.’ ” 
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Bociety should not be further extended, so as 
to afford to the profession, practising beyond 
20 miles, the numerous and important advan- 
tages of membership. To this subject they in- 
vite the serious attention of their successors in 
ofiice, deeply feeling the importance of en- 
couraging, by every possible means, a union 
amongst the profession, and being fully con- 
vinced that by the aid of societies like the pre- 
sent alone can such union exist. 

During the past year, many of the members 
have availed themselves of the privilege of hav- 
ing disputed points of practice settled by your 
committee, and several cases have been sub- 
mitted to the same tribunal from societies in 
distant towns. 

A constant communication has been kept up 
with the metropolitan society with reference to 
the admission of articled clerks and parties ap- 
plying for renewed certificates, and your com- 
mittee have furnished to that society all the in- 
formalion they could obtain, so as to enable 
them to form a correct judgment as to the cha- 
racter of the A'arious applicants. I'lie cor- 
respj)ndcnce lias also had reference to several 
questions interesting to the profession generally. 

During the last winter, your coniinittee were 
again enabled, by the kindness of some of the 
members, to afford to the articled clerks the 
advantage of gratuitous lectures on certain 
brandies of the law, an advantage wliicli has 
not only been gratefully acknowledged by 
tliem, but has called forth the warm praise of a 
comriiittce of the House of Commons. Several 
gentlemen have again kindly promised their 
services, and arrangements have been made for 
another course during the ensuing spring 
Your committee cannot allow this subject to 
pass without conveying to U. Hilditch, Esquire, 
their best thanks for liis valuable assistance in 
furtherance of this objecd. 

‘ No question of any very greiit importance to 
the profession, or requiring the active interfer- 
ence of your committee, has been jiroceedcd 
with during the last session of i)arliainent, but 
several most imjiortant measures were intro- 
duced, which received careful and anxious con- 
sideration. 

A petition was prepared against Lord Camp- 
bell’s Registry Bill, wbicli was signed by 142 
solicitors practising in Manchester, and an 
active and powerful ojiposition to the measure, 
as it then stood, was ready to he called into 
action, had it been necessary. To this question, 
so dee])ly affecting the interests of the profes- 
sion and the public, and which will doubtless 
be shortly again brought forward, your com- 
mittee solicit the anxious attention of their suc- 
cessors. The bill for the amendment of the 
law of bankruptcy received the attention its 
demanded, and your committee 


The Small Debts’ Bill is the only other 
measure to which it is necessary to allude* 
The bill was referred to a sub-committee, 
who duly made their report. It was thought 
advisable to call the attention of the muni- 
cipal authorities to some of the provisions, 
but it was not deemed necessary that this asso- 
ciation should offer any opposition to the pass- 
ing of the measure, and which has now become 
the law of the land. 

Although during the past session no measure 
of any great importance to, or deeply affecting 
one branch of the profession, lias been passed, 
3 'et your committee regret being obliged to 
state, that on no former occasion has the pro- 
fession of an attorney been subjected to such 
sweeping injustice. 

An attorney has been held up by members of 
both branches of the legislature as not having 
the capability to fill offices of certainly no great 
importance, or requiring any extraordinary legal 
knowledge or research, olfices most certainly of 
minor importance compared with nuiu}" that 
attorneys have hitherto been accuslorncd to fill 
with honour to themselves and advjmlage to the 
])ublic. In no former session has what might 
almost appear hostility and a legislatorial v.Mr- 
fare against our branch of the profession, been 
so prominently and so o])cnly declared ; and it 
behoves us now, in s If-defeiice, to avail our- 
selves of every legitimate means of repelling the 
unjust aggressions which are continually made 
upon our fair and honest claiiasiuid privileges. 

By union among ourselves alone can we luipe 
to repel those aggressions, and your committee 
rcror with jdeasure to tlie general tee'.ing that 
now prevails on this subject, and to the cordi- 
ality subsisting between the profession in lliis 
and the neighbouring town,", a cordiality eu- 
gendcred and fostered by associations like the 
present, a cordiality which nf)t only materially 
facilitates the transaction of business, but which 
will prove our Ijesl defence at a period when all 
our conjoint efforts are required. It is to the 
want of such a union in times gone by, to the 
want of the cl.aracter and claims of our hrancu - 
of the profession being fairly reirresented in 
parliament and uplield by the public press, that; 
so many abortive attempts at legislation, falsely 
styled improvements in the law, and whose 
only aim and end appears to h’ to injure the 
attorney without benefiting the public, now 
encumber the statute book : and it is l^y the 
aid of a cordial union am-ong ourselves alone 
that we can hope to prevent the high, the 
honourable, the important profesiiion of an at- 
torney sinking irretrievably in caste, and be- 
coming no longer a pursuit, which can be con- 
sistently embraced or followed by men ol edu- 
cation, standing, or character. 


importance demanded, and your 
were prepared with many material alterations LAW SOCIETIES’ ASSO- 

anrl eiirrrrput-innc in nrilr'T in perfect, as much 


and suggestions, in order to perfect, as much 
as in them lay, a law which is now so univer- 
sally admitted to be inefficient. This question 
of such vital interest to the commercial in- 
terests, will be introduced early in the session 
and will, doubtless, receive the most carefii 
consideratign. 


ClAnON. 

The annual general meeting of tlie members 
of the Provincial Soc.ettes ^ AssomUoit 

N 5 
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was held on Wednesday, the 
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January instant, at their rooms. No. 4, Norfolk 
Stireetj, Manch^r, #litn -ml aceeus^’ of the 
rec^ipia afi^d disbmmtteatsfpfe^^ auditefd) 
Tm eubmitM and passed* The proceedings 
01 ^ soci^ for the -lacPt year were stated in 
the foUomng: report, svliieh was read hy the 
he&orary secretary and unaniiAously adopted. 
Mr; Thomas Eyre Lee, of Birmingham, was 
etected president ; Mr. John Hope Shaw, of 
lieieds, and Mr. James Crossley of Manchester, 
were elected Vice-Presidents; Mr. R. M. 
Whitlow, Was re-elected Treasurer, and Mr. 
Thomas Taylor, Honorary Secretary, for the 
ensuing year. 

Second Annual Report, 

The committee, at the expiration of this the 
second year of the existence of the association, 
have pleasure in preseiiting a report of their 
proceedings during the year that has passed, 
and in doing so they feel much satisfaction in | 
stating that the utility and importance of an 
union between the several law societies in the 
kingdom to promote the various objects for 
which the association was established have 
since their last annual meeting become most 
apparent. 

Your committee had their attention directed 
to a billintroduced into the House of Lords by 
Lord Campbell, early in the last session of 
parliament* for the establishment in the me- 
tropolis of a General Public Registry of Deeds 
and Instruments affecting real property. To 
this measure, after a mature consideration of its 
provisions, they felt it their duty to be prepared 
to offer « decided opposition, and a petition 
fully detailing their grounds of objection was 
accordingly foiwarded to a noble peer for pre- 
sentation. In this step they w^re seconded by 
several other societies and individual practi- 
tioners in the country, whose attention to the 
objects and evils of the measure had been 
aroused through the instrumentality of your 
committee. They are happy, however, in being 
enabled to report that the withdrawal of the 
bill by the noble lord who had introduced it, 
rendered further opposition unnecessary. 

Your committee entered upon a consideration 
of two other bills, the one to facilitate the | 
Conveyance of Property,” the other to amend 
the Laws relating to Bankruptcy and Insol- 
vency,” which had been severally introduced 
into the Houses of Lords and Commons ; but 
as these measures were also subsequently with- 
drawn, further attention to their provisions be- 
came unnecessary. 

To another bill having for its object the es- 
tablishment of Local Courts for the more easy 
recovery of Small Debts, and which \Utimately 
rscseived .the sanction of parliament, your 
committee offered no opposition. The opinion 
o£ several of the societies forming the associa- 
tion, as wuH as that of -individnal practitioners, 
coincided with their own in considering it to 
be a measure calculated, on the whole, to pro- 
vide for the ve^ desirable object its framers 
had in view ; they were; nevertheless, not in^ 
sensible tb thelnrpfltlce^d to branch of 


the profession to which they belong, their . 
exclusion under its ^bvbions ftrom omces to! 
winch it was ihe^ were fully entitled to 
asme. 

Yotir committee/in adverting to this iiyus- 
tace, aggrmrated US' it was by sentiments ex- 
pressed vnithm the walls of parliament aind by 
the public press during the discussion of the 
measure, feel that they woidd not adequately 
fulfil their duty were they not earnestly to di- 
rect the attention of the association to those 
acts of aggression and attempts at deprecia- 
tion. It cannot be denied, that while it is es- 
sential to the public that a character for honour 
and integrity on the part of the profession, 
through whose instrumentality their rights and 
interests are to be asserted and maintained, it 
is not unimportant that the profession should, 
as a body, uphold and defend that character 
when attempts are made in high quarters un- 
justly to assail and injure it, — such attempts 
your committee consider were made during 
the last session of parliament : and they have 
much satisfaction in announcing, that com- 
munications received from various societies in 
the kingdom in connexion with the association, 
evidence a strong and general feeling of their 
injustice, and that a negotiation is pending 
with a view to the formation of an union be- 
tween metropolitan and provincial practitioners 
on a comprehensive scale, for the purpose 
(amongst other objects of much importance) 
of asserting and maintaining tlie true position 
; of the branch of the profession to which we 
I belong, and of securing the means of adequate 
I defence against attacks such as those to which 
I your committee have alluded. It is with much 
I gratification they learn that a conviction of the 
i importance and necessity of such an union is 
I now very generally felt, and they urgently re- 
commend to their successors in office a steady 
pursuit in their endeavours to effect its ac- 
complishment. 

Your committee, in conclusion, have the 
pleasure of stating, that the amount of sub- 
scriptions in their banker's hands, including 
interest, amount to 197^ 146‘. lit/., of which 
there has been expended 89?. 6s, Sd., thus 
[leaving a balance of 108?. 8s. 3(7. (exclusive of 
the present year's subscriptions) to provide for 
the expenditure of the association during the 
forthcoming year. 

QUESTIONS AT THE EXAMINATION. 

Ililarp Term, 1847. 

1. Preliahnabt. 

Where, and with whom did you serve your 
clerkship? ' 

State the particular branch or branches of 
the law to which you have pthicipally appHod 
yourself 'duritog -your clerkship. , ' 

Menl^oii some of the principal law books 
wtech ytmhiVe read^^d sthdw^^ i ^ < 
Have you any and what law l^- 



JbiamiMthn duetHons. 

II, CouMOM AWB Statut* Law, AND WfeerSA juroriB wAdtawn bvcongeB^ trttjfc. 

Fbactic* or TH* OOUBTS. OBt any terms as to costs, how tde the co?U, 

What are the usual facts and circumstances, di^Med of? ^ ^ ^ 

and how made out, to obtain a judge’s order to . Where a new trial is granted, and no'direc* 
kwue a capias to arrest a defendant and to hold ®® to costs, and the same party spo- 

him to special bail ? eeeds on the second trial, in taxing the gen^r^ 

Where a defendant has been arrested and he c^®t8 of the cause, what is to be done in respect 
cannot procure special bail, has he any, and the costs of the first trial, and of Uie apphcsu 

what other means of obtaining his discharge ^ trial ? Is there any rule of court 

without going to prison ? wpon this subject, if there is, state it, or the 

What is the difference between slander and effect of it ? 


Mbel ? and what is the form of action in each ? i 

In actions for damages in trespass, or on the | 
case, where the sum recovered by the verdict 
of a shall not amount to 40$., is the plain- 
tiff entitled to costs as of course ? If he is not j 
80 entitled, is lie deprived of them by any and 
what particular statute ? 

Supposing a plaintiff not entitled to costs | 
where the damages recovered by verdict do not j 
amount to 40$., in the forms of action stated j 
in the last preceding question, is there any and | 
what miplication necessary so as to entitle a ; 
plaintiff to the costs of suit ; and how, to ' 
whom, and when should such application be i 
made ? j 

Will an action for debt He upon a deed of co- ; 
ircnant under seal for the payment of a sum of ; 
money certain with interest ? | 

' State some of the principal advantages of the j 
action in debt over an action in assumpsit or i 
on |)romise.s, where a defendant does not plead, i 

Where a plaintiff* has obtained a judgment' 
against a defendant in the character of executor 
or administrator in respect of future assets 
when they may come to such defendant’s hands, 
and such assets afterwards come to his hands, 
what steps should the plaintiff take in order to 
make such assets available to satisfy tbej 
judgment ? 

Where a plaintiff or defendant obtains a rule 
for a special jury, and tiie party obtaining the 
rule and procuring the special jury -ucceeds at 
the trial, but omits to obtain the judge’s cer- 
tificate that it was a cause proper to be tried by 
a special jury, what effect would the want of j 
such certificate have to allowing the costs of i 
the special jury in taxing the general costs of j 
tlie cause ? 

State the evidence necessary to support an 
action brought by a plaintiff* who sues as in- 
dorsee against the drawer of a bill of exchange, 
wlSre every thing is put in issue and required 
to be proved by the defendant’s plea. 

Where an attesting witness to a deed or other ; 
written instrument is dead, what is the ordinai’y | 
evidence necessary to prove the execution of 
such deed or instrument ? 

Where a plaintiff wishes to recover a debt 
contracted by a woman before her marriage, 
but who has ance married before any acUon 
brought, who is or are the proper jparty or 
parties to be made defendant or defendants ? 

Where a cause has been taken to trials, as 
to prevent a deleiidaiit firom movmg for judg* 
menVas in th^^^ ease of a noiunut, what o^er 
s^ps can the defendant take, in order to make 
an end of the cause f 


III. Equity and Faactics op th« Courts. 

What proofs are required by courts of equity 
by a party who seeks the specific performance 
of a contract which is disputed ? 

In what cases will courts of equity interfere 
to carry into effect the contracts of infants, 
married women, and lunatics ? 

What is the usual mode of creating an equit- 
able mortgage ? and in what cases is notice est 
sential to give effect to it ? 

In what cases will a receiver be appointed by 
the Court of Chancery ? 

Are trustees in all, or what cases, entitled to 
their costs in equity ? 

W' hat is the rule of courts of equity with re* 
gard to decreeing specific performance where 
inadequacy of consideration is shown ? 

What acts are considered In the light of part 
performance so as to take a case out of the 
Statute of Frauds, to enable a party to call for 
specific ])erforraance of an agreement, although 
there may be no memorandum in writing ? 

For what purpose is a hill of discovery filed ? 
and has any and what alteration been made in 
the practice with respect to reading the answey 
to a cross bill for discovery ? 

Within what time after filing a demurrer to 
a bill must the same be set down for argunient ? 
and by whom ; and is there any, and what differ- 
ence if the demurrer is to the whole or to apart 
of the bill ? 

If a bill is filed to stay proceedings at law, 
and an injunction granted which is afterwards 
dissolved'iipon the defendant’s answer, can a 
plaintiff amend his bill, and again apply for an 
injunction ? v 

If a person is made a party to a bill, but has 
not been served with a snbpoena to appear and 
answer, is he in any case bound by the pro* 
ceedings in the suit ? . . , /i- 

What is the present form in which all affi- 
davits should be made ? and what is the con- 
sequence if such form is not observed? 

How, by whom, and on what terms may the 
time for answering be enlarged after the usual 
time has expired ? 

How can tbe plaintiff procure the anpoim- 
ment of a guardian for infant defendant, or^ 
for a p^son of unsound mind ? ^ 

How are parties to be seeved with a 
pmna when out of the jurisdiction of toe 
court'? 

rv. CoNVKiyANCING. 

’ How , m w an estate in. joint tenancy W 
crektei ana how severed ? 



Examimtion Questiot^s, 


m 


An advowson is mortgaged in fee — the in- 
cumbent dies ; who has a right to present, the 
mortgagor or mortgagee i Give the reason why 
the right of presentation is in the one or the 
other. 

What is a freebench ? and how does it arise ? 
—State an example. 

A» dies leaving two grand-daughters, the 
issue of a deceased daughter ; a grandson, the 
issue of another deceased daughter 5 and two 
daughters ; to whom will his fee simple estates 
descend ? • 

By what deeds or assurances are fee simple 
estates, copyhold estates, and estates held for a 
term of years, respectively conveyed ? 

Is the widow of a tenant in tail, who died 
without issue, entitled to dower? Would the 
widow^s right, if any, he affected, and how, if, 
her deceased hushand had been tenant in tail I 
after possibility of issue extinct ? i 

A fee simj)le estate is conveyed to such uses | 
as .if, shall appoint; A, in execution of his! 
power, appoints B. and his heirs, to the use of! 
C. and his heirs, in trust for D. and his heirs ; 
in whom is the legal estate ? 

Is any and what formality necessary to the 
complcti n of a feoffment and bargain and sale 
respectively, after they have been signed by the 
feoffor and l)argairior ? 

Settlement of fee simple estates to the use of 
A. for life, — remainder to the use of H. and his 
heirs, in trust for C. and his heirs. — Do B. and 
C, respccti\'cly take legal or o(|uital)le estates ? 
and to whom must A. surrender his life estate, 
in order to its merger. 

What is an equity of rcdem])tion ? and is the 
party entitled to it, ever and when barred ? — 
Give a himiliar extimi)lc. 

What is the meaning of the term emble- 
ments ; 

Arc there any and what points essential to 
be atterirled to on the examinaton of an ab- 
stract of title with the deeds ? 

What arc the covenants for title, usually in- 
serted in a conveyance of a fee simple estate ? 

Arc there any, and what legal or equitable 
means of binding the real property of an infant, 
on his or her marriage, so as to insure a settle- 
ment Ijeirig made on his or her attaining twenty- , 
one ? ^ I 

^ For how many years has a purchaser of a fee ! 
simple estate a right to require the vendor to 
show a title, and on what principle is the ven- 
dor bound to show a title for the time to be 
stated in your answer to the first part of this 
interrogarory ? 

V. Ba^nkruptcy and Practice of the 
Courts. 

What are the several requisites to support a 
valid fiat in bankruptcy ? 

What are the amounts of debt required for 
one or for more than one petitioning creditor or 
petitioning creditors for a fiat ? and have there 
been any, and what recent alterations in the 
law in that respect ? 

, State the law as to the petitioning creditor’s 
debt being contracted before or after the com- 
mission of the act of bankruptcy. 


Do assignees require any, and if any, what 
authority before the institution of a suit in 
equity ? 

Can a creditor, having the bankrupt in cus- 
tody, prove for the same debt ? or is there any, 
and what act to done by him in reference 
thereto ? 

What is the course of proceeding to be taken 
by a creditor holding a mortgage us collateral 
security for his debt, in order that he may, if 
the proceeds fall short, prove for the deficiency ? 

Is there any, and what difference in the 
course, of proceedings to be taken by a creditor 
having a le/^al mortgage, and by one having a 
deposit of deeds constituting an equitabla mort- 
j gage only ? 

! is there any and what ajipeal, to whom and 
how prosecuted, from the decision of a commis- 
sioner in hankruj)tcy ? 

From what (le]>tsand demands generally is a 
bankrupt discharged by his certificate ? 

Can an insolvent trader take any, and what 
steps to make kiinseli hiMiknipt : and if lie can, 
will a certificate obtained in jiursuauce thereof 
be effectual for his f1.1l m e disciiargc ? 

Are there any and what steps to be taken l)y 
assignees of a haiikruj)!., to pivwnt them be- 
coming jiersonally respousihle for the rent of 
premises held by him ? 

In actions by or against, assignees of bank- 
rupts, are there any and what steps to he taken 
to enable tin* opjiosing parties to dispute the 
validity of the fiat ? 

Wliat are the consequences of the taking or 
I omitting to take such steps ? 

1 Is it required by law that an assignee of a 
j hankrujit should he a creditor ? 

I What are the stejis, if any, to he taken in 
! cases of assignment by traders of all their es- 
tates for the Ixmefit of their creditors, in ordir 
! to such traders being protected from the 0])C- 
j ration of the bankrupt laws ? 

I VI. Criminal Law and Proceedincis be- 

j FORE MAGISTRATES. 

I Is it necessary in every method of })rosecut- 
; ing misdemeanours, that before the party is put 
; on his trial before a petty jury, a hill should be 
[ filed by a grand jury? anil if no!., what misde- 
meanours may lie prosecuted without the find- 
ing of a grand jury, and in what way ? 

What is the nature of a criminal inforgja- 
tion ? and in what way or ways must it ongi - 
nate ? 

State what, if any, are the conditions which 
the Court of Queen’s Bench requires before 
granting a rule in a criminal information at 
the instance of a private ])rosecutor. 

State some of the instances in which criminal 
informations are usually apjdied for. 

State what you conceive to be the advantage 
to a client in advising him to adopt this course 
of proceeding in pi’eference to an indictment or 
action at law in tlie ordinary course. 

Before what courts of criminal jurisdiction 
are indictments tried on the finding of grand 
juries ? 

Of what description are the commissions 
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which jfive power to judges of assize to trj' 
criminals ? 

Do the magistrates in their sessions of the 
peace act under the same commission as judges ? 
or under any and if any, and what other de- 
scription of commission ? 

Stale the practical dilTerencc between tr>e 
powers of judgCsS and of t!ie magistrates in try« 
ing prisonais. 

State some of the crimes for which i)i;rsons 
are not liable tt) be tried at (juurter sessions. 

May all misdeineanoury lie tried at quarter 
sessions ? and if not, ytatc wLat cases arc cx- 
cejitcd. j 

Stale at wliat ]>eviod the last i^cncvnl act of 1 
parliament for the regulation of trials at sessions ! 
was passed. j 

State some of the cares in which a single ! 
niagistrate has jvirisdicllori. " j 

State some oi tl^o cases in which two mngis- ^ 
trates have jnrisdictioii. 

State what is the general naturi of business 
transacted at petty sessifnis. 


Every person desirous of being sworn on 
the above day must leave his Common 
Admission or his Certificate of Practice for the 
current year at the Secretary’s Oflice, Rolls 
Yard, Ciiancevy LaiK^, on or before Thursday, 
28th January. 


ANALYTICAL DIGKSr OF CASES, 

RKPORTiSD IN ALL THE COUUTS. 

(£!o;u*t^ oTf icqiitlg, 
PRACTICE, 


AB.'«^rEMENT. 


See DhiiiiissaJ, 


FURTHER 


To Le 
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AVl'IDAViT. 

1. Tiioiinn . — If a nlfiintiff gives notice of his 
r.lcnlioii Jo read an affidavit on the hearing of 
'a motion, hut decliries to do ao, the defendant 
iis, nevertheless, entitled to read it. Cauty v. 

I llttrftfifcfi, 1 1 Sim. 75. 

, 2. A,-o/:r/ Vacation, — In the long vacation, 

\ i'L\.)KNEV S’ AD- j when a matter presses, the court will sometimes- 
jtake tli-e cndginul aflldavits into custody, and 

‘ a*'t on tliem :is if they had been filed j but when 

(ulmUlcd on the !a<it Djij of tiie C(UuM. is sluing, d copies alone can be 

7hn«, 1.'*.47, i Jllorncy^Gcncraf, V. S Beav. 1/1^. 

I h. Ea'r day order , — An affidavit 

j In support of a motion for the four day order to 
! enforce ])aynient of a sum, ordered by a ])i’e- 
U i order to he ))aid, must state that there has 

v.'l'.eii the 


LIST OF 
MISSION. 


PUILSCANT to .riTDLEs’ OIlDr.R. 
Cuccn’fi ihhhrf;. 

Patrick, (diJU'lcs, \\'il!r.in«L*lon Si 


I'alrick, OUm-lcs, 21), W ilmingt-on Square, i nuisi siuie inai me 

SoleydkuaauT: articled ti) Kok*Li‘rAi.skeli Havi- ])ayinent np to the day wlie 

son. Bishop \\'cannoutln j niotioa k made. Re Nias, 33 L. O. ()9. 


A', infred, \\ illii-.m, 31, Itlysiuni Row, Ful- 
ham; Ha'-t Streti; articled to (diarks .\ddis, 
10, Great (lueen Street. 


AMENDMENT. 


! 1. SjUcUoVs ajjidamt, — All application for 

' leave to ami'ucl under the (5.sth Order of May, 
i LS4.5, arc to be made in the first instance to the 

! \\'h.vtu the general orders require an affidavit 
To he added to (lie lAst of Notice.: of Anplicr'^ io^ s./licitor, an affidavit of the solicitor’s 
fion c,)i the La.'?! day of Hilary 'tlnn, to icike.vhrk is not sufficient; but in cases where the 
out Certificates. ' i feats to lx* depths ed to are within the peisorial 

PURSUANT TO jUDGEii* ORDER. ; h’^'^'vl.'dge ol thc clei’k only, the court may re- 

, 1 c , ,, V I qunv an alhdavit from holli. Cfinsl s tumnial 

Du C anc. IvK-hard, Suutluuni.ton luwUlu,-», 1 I'hill. f,34. 

Chancery J/i lie. n J 2. V’-Zroo/ /yi// o^’ //. t? — O n the allowance 

Hayes, James, 1 reston, Lancashiie; C. I „ rJ : (|f.,nnm‘rs’ juit in by three of the defendants, 

J.iancaster. i piaiiuilf had leave to amend his bill on pay- 

T<mhe added lo the his! of Notices of Applira- ' lay rack of them ‘2()s. costs. The order to 
tiou to a Jiidqe at Chambers on ’Irnl lu Oruan/, * uiucnd was served uj)on a fourth defendant, but 
to take out Certificate, ‘ i 1 ^ • . ^ 


RENEWAL OF Ch'dri lEiCATKS. 


PURSUANT TO JUDGES ORDER. 

Rowland, William Henry, 41, Frederick St., 
Grays Inn Road. 

Wood, William, 10, Symond’s Inn. 

ADMISSION OF SOLICITORS. 

Secretary's Office , RollSy Jan, 20, 18 17. 

The Master of the Rolls has appointed Fri- 
day, Jah. 29th, at the Roll’s Court, Chancery 
Lane, at a quarter past three in the afternoon, 
for swearing in solicitors* 


not. until he had filed his answer, and he moved 
t) take the amended bill off the file, for irre- 
gularity. 

Motion refused; because the order to amend 
remained undischarged, Deeks v, Slanhoju', 
M Sim. 200. 

3. Exceptions . — Exceptions being allowed, 
the plaintiff’ obtained an order to amend, and 
that the defendants might answer the exceptions 
and amendments together. Before this order 
had been served, the defendants [uit in a fur- 
ther answer: Held, regular, and the order was 
dischai'ged. Hetnminy v, Dingwall, 8 Beav. 

4. Order of course to amend, obtained one 
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day too late, discliarged. Harrod y« Gibson, 
8 Bear. 90. 

5. Construction of Order 16, art 33, and 
Order 66 of May, 1845.^— Where a bill has been 
amended under the above orders, it cannot be 
further amended even by adding parties, with- 
out a special order for the purpose. Clare v. 
Clare, 32 L. O. 420; 

And see Injunction ; Master's Jurisdiction, 

APPEAL. 

An appeal will lie from an order for the cause 
to stand over to enable the plaintifl’ to amend 
his bill by adding parties. Davis v. Chanter, 
33 L. O. 163. 

I 

1, Construction of Order 'M of May, 1845. — j 
The court will not order an appearance to be i 
entered for a defendant who cannot be served , 
with a subpoena, in conseciuciice of his occupa - 1 
tion being of such a nature that lie has no, 
fixed place of residence, unless it can be shown I 
that there is reason to believe he is endeavour- ; 
ing to evade service of the subpoena. Nicholas 
V. Nicholas, 32 L. O. 448. 

2. New orders. — A defendant having filed a i 
bill for the same purpose as tiie ])laintii‘rs, and ■ 
declining to abandon it, was refused leave to j 
enter an appearance under the 1 otli (Jrder of | 
May, 1845, art. 5, after tlic expiration of the 
twelve days thereby allowed. Uighy v. Sir any- 
ways, 33 L. O. 138. 

ATTACHMENT. 

1. A plaintiff, though he has joined in a com- 
mission to take an answer, may issue an at- 
tachment for want of answer before tlic return 
of the commission. 

The old practice does not authorize a party 
prosecuting a contempt t o make out process 
into a county, in which it is known the party 
prosecuted is not. 

H According to the old practice, an attachment 
returnable immediately could not be issued 
without a previous order. 

A plaintiff, without order, sued out a writ of 
attachment against a defendant resident at 
Gibraltar, returnable immediately, and directed 
to the sheriff of London ; it w^as discharged 
for irregularity. Boschctli v. Power, 8 Beav. 
180. 

2. Irregularity. — It is no objection to the 
irreguWitv of a writ of attachment, that an- 
other similar writ has jireviously issued against 
the same party, but which has not been acted 
on. Andrews v. Walton, i Phil. 619. 

3. Error in Master's office. — An attachment 
will not issue against a party acting under an 
order of the Master, and which by mistake ex- 
tended beyond the time mentioned by the 
party. Chuck v. Cremer, 33 L. O. 112. 

And see Contempt 

COMMISSIONER. 

Fees. — Commissidners fdr the examination 
of witneises restrained from prosecuting an 
action at law the recoven of their fees, and 
a jpeference mads to the Master; to .ascertain 


what was due to them. Ambrose v. Jjoamm 
Union, 8 Beav. 43. . 

Case cited in the judgment : Weaver, ex parte, 
2 My 1. & Cr. 441. 

See Interrogatories, 

CONSENT OF COUNSEL. 

Parties are bound by the consent of their 
counsel ; consequently, a petition to restore a 
])etition dismissed by consent, upon the ground 
that no authority bad been given to coi nsd to 
consent, was dismissed with costs. Hobler in 
re, 8 Bear. 101. 

CONTEMPT, 

1. Pauper. — Semhle, a party who is in con- 
t:'mp4, for non-payment of costs in the suit, is 
not thereby prevented from moving for leave 
to defend it, in forma pauperis, Oldfield v# 
CohhcU, 1 Phill. 613. 

2. Adjudication . — An order of commitment 
ought, in strictness, to be prefaced by an ex- 
j)rc 's adjudication that the act complained of is 
a contempt; but the absence of such adjudica* 
lion is not a ground for discharging such an 
order for irregularity. Van Sandau, exparte, 
1 Phill. 605. 

Cases cited in the judgment : In re the Printer 
of the 8t. James' Evening Post, 2 Atk. 489 ^ 
In re Mr. Lechmere Charlton, 2 Myl. & Cr» 
716 ; Priestly v. Lamb, 6 Ves. 421, 

DECREE. 

See Mistake, 

CROSS MOTIONS. 

Ilight to begin. — A motion to dissolve an in- 
junction should be disposed of before a motion 
to extend the injunction is heard, although the 
notice of the latter motion should have been 
\first given. Brainton v. London and North 
Western Railway Company, 33 L. O, 235. 

DECREE. 

Vacating inrolment of. — Inrolmeut of a decree 
will not be vacated upon the grounds of having 
I been signed and entered with undue haste. De 
j Beauvoir y. De Beauvoir, 33 L, O. 209. 

j DEMURRER. 

1, Indulgence. — Motion, by plaintiff, to set 
down a demurrer for argument, after the time 
allowed fur that purpose had expired, on the 
ground that the neglect had arisen from the 
pecuniary embarrassments of the plaintiff’s so- 
licitor, (which it appeared the plaintiff was pre- 
viously aware of,) refused. Knight v. Majori^ 
banks, 14 Sim. 198. 

2. Exceptions, — Construction of 38 
August, 1841.— If a general demurrer will lit to 
a bill, a defendant may^ under the 38tb Qrdi^ 
of August, 1641, decline answering such por- 
tions of the bin as he objects to answer, al- 
though he may have answered the remainder. 

I Mason y,JVokemdn, 32 L. p. 419. 

’ DISMUSAl* 09 BIi.1^, 

LPaymetit of money out ofcowr/.*— A4efolrf^ 
anl’ money 'into %ourt is 
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OA jiUe dismissal of the bill tP have it repaid to. 
himself, without notice to the other parties to 
the suit. Bulmnkle v. Vorwlnij, 32 L. O. 419- 
d. Idling repUcation, — Far ties, — Costs . ^ — 
Where a motion has been mads upon police, 
and an order obtained for .fiUni? the rcplicalion 
within a certain period, or dismissal of Ihc bill, 
and it appeared, that at the of bitch order, 
one of the defendants at wha^cc lactance it v/as 
made was dead, the court di icharjjed tlie order 
with costs, upon the groiuul of irregularity. 
Evans v. Gui/lm, 32 L. O. 373. 

4. Delay.— Ahalejnenf. —Dchiy previous to 
the abatement of a suit is not a sufficient 
ground for dismissing the hill after the suit 
has abated. Morrison v. Hoppe, 33 L. U. 211. 

IBXCEPTIOIt^S. 

1. Master^s report. — On exceptions tahen by 
the plaintiff’ to a Master’s report, it appearing 
that a material element of the inquiry had been 
overlooked by the Master, the court referred it 
back to him to re\dew his report, not allowing 
or disallowing the exceptions, but ordered the 
deposit of 10/. to be returned, alilioiigli llie 
omitted inquiry had not been suggeste;!, nor 
any evidence offered upon it by the plaintiff 
before the Master, the court being of opinion, 
that, from the nature of the reference, the onus 
of suggesting such inquiry lay on the defend- 
ant rather than on the plaintiff'. Mitford v. 

ynolds, 1 Phill. 706. 

2. 22nd sec. of Order KSth q/ 1845.— Proper 

m of a special order allowing exceptions to 

referred ou the same day on which they are 

filed. Teesdaley. Swindail, 32 L. O. 371* 

I See Amendment, 3 ; Demurrer, 

FEES, 

See Commissioners. 

FOREIGN EXECUTOR. 

The court will not pay money out of court 
to the executor of a deceased person appointed 
.such abroad, but not having proved the will in 
England. Jjassieur v. Tyrconnel, 33 L. 0. 90 . 

FOREIGN COMMISSION. 

Order. s of 1845. — A commission to examine 
witnesses abroad is not within these orders, 
which apply only to commissions witliin the 
jurisdiction. Read v, O'Brien, 33 L. 0. 91* 

GUARDIAN. 

Infant, — Commission. — The court will ap- 
point a guardian to infants, without appearance 
or commission, where it appears upon affidavit 
that they are resident in different parts of Eng- 
land, that the proposed guardian is respectable, 
and that there is no adverse interest. Topping 
tfptoard, 33 L. Q. .372. 

infant. 

. JSee Guardian: FreUminary Inquiries, 
INJUNCTION. 

1. AmendmenL — Stayinj frifl/.-yThe plain- 
tiff, after obtaining the common injunction, got 
leave to 'amend nia hill within three weeks. 
9ef{Hfe he hiui amend duiingdhe three 


weeks, he moved to extend the injuncti^ to 
stay tilal. Motion granted. Stratford r* 
Lewis^ M Sim. 120. 

C:ls^»s fiUril in tbo jadijcmont; Simes v. Uuft, 8 
Sbu. 27 i); v, Mortlock, 1 Kewk Prtc« 

556. (3;:1 c3.) 

2. An nnswer was foun 1 insufficient. Oil 
the following day the plaintiff obtained^ aa 
orxler to amend, and that the defendant might • 
an:^wcjr the exceptions and amendments to- 
gether, undertaking to amend within three 
weeks ; on the same dihy he obtained the com- 
mon injunction. A few days after he moved to 
extend the injunction to stay trial : Held, that 
the proceeding wa^ regular, and the motion 
was granted. Goddard v. Smith, 8 Beav. 41* 

3. Showiny -Defendant moved for an 

order absolute to dissolve a common injunctmn; 
the plaintiff* had been unable to get an office 
copy of the answer; time was given to the 
plaintiff to determine whether he would show 
merits or exceptions as cause. Gihson v. Chay» 
ters, 8 Beav. 167. 

4. Mistake in law. — Equitable interference, 
—The court refused an injunction to restrain 
plaintifl's in an action at law from taking out 
of court money which the defendants at law 
had paid into court in the action, in ignorance, 
that upon such payment the plaintiff's at Iw 
were entitled to stay this action, and take the 
sum so paid. Sucii ignorance or inadvertence 
docs not amount to that kind of mistake against 
th3 consequences of which equity will interfere 
to relieve : Semhle, Great IVestern Railway 
Company v. Cripps, 5 Hare, 91. 

.5. Theatre. — The stat, 26 G. 3, c. 57i gave 
power to the crown to grant letters patent to 
keep a theatre in Dublin, and prohibited ml 
persons from performing plays in Dubhn for 
hire, under a penalty of 500/. for each offence, 
to be recovered by action of debt, &c., b]^ny 
person suing. Letters patent were granted to 
IV. 11. , authorising him to establish a theatre, 
and perform plays in Dublin, and containing a 
clause prohibiting all other ]>ersons from doing 
BO, unless authorised : Held, that the patentee 
could not sustain a bill for an injunction to re- 
strain unauthorised persons who opened a 
theatre and performed plays contrary to the 
statute and patent. , 

In such cases the right to bring an action on 
the case and a bill for an injunction, are con- 
current. Calcraft v. JVest, 8 Ir. Eq. Rep. 74. 


INTERROGATORIES. 

Commissioner. — 104/ft Order of 
commissioner under the 104th Order of 
may examine a witness previously examined nn 
a freeh interrogatory without any order for that 
purpose, and ought to continue his sitting so 
Is to faciUtate the exhibition of such interro- 
gatories if required, Lancashire y. Lancashire, 
33 L. O. 69. 

* IRREGULARITY- 

Act* imowitin* *0 waiw 

an attaeWsenti Uwagh 

to applWatian ^ ^ 
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charge, are available where the party has ob- 
tained his discharge, and where ms only object 
in impeaching the attachment is to set aside 
subsequent proceedings founded on it. 

A habeas was issued under the usual order 
to bring up a defendant in contempt, for the 
purpose of a motion to take the bill pro con- 
fessQ against him ; on his being brought up . 
the motion was refused with costs, but that 
decision was reversed on appeal, and a new 
habeas was afterwards issue<l under the same 
order, for the purpose Of a renewal of the 
motion. HehJ, that the second habeas was re- 
gularly issued without a new order for it, on 
the ground that, owing to a mistake of the 
court, the original order had not been satisfied 
by the first habeas. 

Where a bill against several defendants has 
been taken pro co/ifcsso against one, the clerk 
of the records attending for that purpose with the 
record, it is not practice to require tlic clerk's 
attendance a s( rond time on the hearing of the 
cause againsL the fViher defendavits. Under the 
.'jth Rule of 1 1 (ir. 4, anil 1 \V. 4, c. :i(3, s. 15, 
if the thirty iliys therein mentioned expire out 
of term, tlie deiVndunt may be brought up to 
the bar of tlic* court at any time during the, 
vacation, without waiting for tlie four first days | 
of the following lonu. Needham v. Needham, \ 
1 Phill. 640. I 

Casps citoil iti iho judgmetil : Simmons v. Wood, 
2 Hurt*, i) U ; Clark v. Clark, 1 IMiill. 116, j 

And see AtUiclwKfHt, 2j Jurisdiction; iS'emce | 
Abroad, 

JURISDICTIOX. 

Jrreyularihj. — An order of course was oIj- 
tained at the Rolls in a cause attached to an- 
other branch of the court. I'lie order became 
inoperative by reason of delay in service. JJM, 
that the order having been regularly obtained, 
a motion to discharge it, if necessary, was not 
properly made at the Rolls. Plomer v. Mac- 
donald, 8 Btav. ipi. 


to those officers, as well as by previous practice. 
And the Masters are not at liberty to distribute 
the business of their offices between their two 
clerks in such a manner as habitually to alwt 
to the copying clerk duties which it is to be 
inferred from that act were intended to be 
clusively performed by the chief clerk, although 
with proper limitations and on proper occasions: 
the Masters are entitled to require cither of 
their two clerks to perform any official duty in 
which ins assistance may he required, and for 
the performance of which he may be competent. 

Any solicitor of the court has aright to com- 
plain by petition of an irregularity in the con- 
duct of business in the Masters’ offices, and on 
such irregularity being shown to exist, the 
I liord Chancellor may interfere to correct it, 
though no actual evil he proved to have re- 
sulted from it. Case of the Masters' Clerks, 1 
j Phill. C50. 

' masters’ re tort. 

Sec Exceptions, 

MASTERS* JURISDICTION. 

I Amendment of bill. — New orders. — Under 
l!ic general orders of May, 184.5, relating to 
ameiKiinents of bills, application must, in the 
first instance, be made to the Master ; conse- 
quently there can only be one appeal from his 
decision ; and if such apj)cal be made to one of 
the Vice-Clianccllors, there can be no further 
appeal to the Lord Chancellor. Coombs v, 
Warwick, 33 L. O. 164. 

MASTER TN ROTATION. 

J 'Jth Order of 1833.— The certificate appoint- 
ing the Master in rotation under the 17th 
j Order of 1833, during vacation, ought to 1)C 
I filed in the Records and Writs office after hav- 
' ing been produced to the vacation Master as 
I acting for the Master in rotation, 
j 'riie omission thus to file the certificate will 
; not justify a future a))plication in the cause to 
I any other Master than the Master therein 
I named. Lord Kiujield v. Bond, 33 L. O. 164, 


LACHES, 

Publication. — Bill to perpeiuate, — Infant.--^ 
An infant defendant answered, by guardian, to 
a bill filed in 1823, to perpetuate tesiimony. 
In 1830 he attained full age. In 1846, he 
moved for liberty to answer or demur, and ex- 
cused the delay of ten years by stating circum- 
stances showing great destitution. The court 
refused the motion with costs. A suit had been , 
instituted in Ireland, to which tlie defendant ! 
was a i)arty. Motion being made in the above- ’ 
named English suit to jiass ijublication, the 
motion was directed to stand over until publi- 
cation had passed in Ireland. Morris v. 
Morris: Same v. Same, 33 L. 0. 139. 

master’s chief clerk. 

Though the respective duties of the Master’s 
chief clerk and copying clerk are nowhere 
exactly defined, they are sufficiently distin- 
guished in their general features by the pro- 
visions of the Chancery Regulation Act relating 


187. 

See Attachment, 3. 

MISTAKE. 

Decree. — New orders. — Mistake in a decree 
corrected under tlie 45tli Order of 1828, not- 
withstanding it had been pronounced seven 
years, and tlie cause had been heard for further 
directions. Askew v. Peddle, 14 Sim. 301. 

MOTION. 

See Affidavit ; Cross Motion. 

NEW ORDERS. 

1 . Avyust, 1841 . — A defendant who had been 
served with the copy of the bill, entered a 
special appearance under the 27th Order of 
August,* 1841, for the purpose of being served 
with notice of all proceedings in the cause : 
Held, that he was entitled to the same length 
of notice that the cattse had been set down for 
hearing, as be would have had if he had been 
served with a subpoena to hear judgment. 
Wilton V. Rumball, 14 Sim. 56. 
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2. August, 1841.— The bill asked, whether preliminary inquiries. 


-4., who was not a party, claimed any interest 
in the matter in question. The defendante an- 
swered in the affirmative, and submitted 
whether A, had any interest. 

Held, that the answer was a suggestion that 
the suit was defective for want of parties, and 
therefore, the plaintiff was justified in settinffit 
down for argument on the objection, under the 
39th Order of August, 1841. Young v. Mac- 
donnell, 14 Sim. 34. 

See Amendment j Appearance ; Master; Mis- 
take; Pro Confesso, 

PAUPER. 

1. An aiiplicatioii by a party sued as execu- 
tor, for leave to defend the suit, in forma pan^ 
jteris, refused, though, in addition to the usual 
affidavit, lie swore tluit he had been prevented 
by ail injunction from receiving any assets, and 
setnble, the result would have been the same if 
he had sworn that there were no assets. Old- 
field V. Cobbett, 1 Phiil. Oi;j. 

Case ciftMl in the jiidj'j'iiiont ; Paradico v. Shep- 
ht-rd, 1 Die!;. Io0‘. 

2. It appearing on affidavits, that a panjier 
defendant was entitled to property exceeding 
20/. in value, the court on motion ordered 1dm 
to be dispaupered. iJohlsmith v. Goldsmuh, 
Hare, 125. 

See Contempt, 

PAYMENT OV MONEY INTO COURT. 

1. Actinissions, — An older U])on motion for 
payment of money into court, proceeds upon 
the admissions of the defendant, and evidence 
cannot be resorted to. 

'J'lirce trustees julmitted tlr.it trust money 
was standing in their joiiu names, but one only 
fipecificd the amount : IJeld, that this was in- 
sufficient to found an order for its payment into 
court. Bosclft tfi V. Power, 8 Beav. 98. 

2. Ajiplication may be made fi** payment 
into court of a sum of inoucy ascertaimai, pur- 
suant to an oi'iler of the court, to be the amount 
of damages, although the cerlificale of such 
damage was only intended to be used in evi- 
dence in the cause. Bagnall v. WhUehouse, 33 
L. O. To. 

3. 'J'he court will order the jiayment of divi- 
dends on stock directed to be transferred into 
court, to a tenant for life whose title is ad- 
mitted, without requiring a petition to be pre- 
sented for the purpose. Fortnum v. Shuck<d, 
32 J.. (). 396. 

4. Sale under order of the court, — It is not 
regular to obtain an order for payment of pur- 
chase money into court, until it has been as- 
certained that the title has been accepted. 
Rutter V. Marriott, 33 L. 0. 211. 

.5. Interest on purchase money, — When, ac- 
cording to conditions of sale, interest is stipu- 
lated to be paid on the purchase money, if the 
purchase is not completed by a certain day, the 
purchaser is not liable to pay interest on the 
amount paid by him for deposit. Waldo v, 
Thesiger, 33 L* O, 91. 

Sec Dismissals 


Order 5, May, 1S39 — Infant heir-at-law,^ 
Where a creditor and administrator of an in- 
testate, in his double character, filed a bill 
against the infant hclr-at-law, for the purpose 
of making the real estate contribute towards 
the deficiency of the personahy, the court re- 
fused to direct, iinilcr the 5th Order of the 9th 
May, 1839, preliminary accounts and inquirieB, 
upon the ground, that it would he unjust in 
, such a suit and before answer, to throw the 
I onus of taking the acctmnts upon the heir-at- 
law. 

Proper course to be taken under such cir- 
cumsLances. IjeacUo^ v. Lnvin, 32 L. O. 470. 

DIO CONFESSO. 

tOth Order of 184.5. — Ponn of the order for 
. taking abill/iro confesso, against one of several 
defeinlanty. Smiih v. SniUh, 33 L. O. QO. 

PRODUCTION OF DOCUMENTS. 

! Amendiny bill . — A motion for the produc- 
tion of documents may be made upon the an- 
I sv. cr to an original hi!), allbongh the bill has 
I su!)se([u:mtly been cxienslvely altered by amend- 
ment, and it is not incumbv'nt upon the plain- 
tifi’ to show that the documents do not relate 
t<» the part of vise bill strud: out on such amend- 
ments. T'orers v. liijmvr, 33 1j, O. 235. 

; PIIOOV VIVA VOCE. 

i Pi'oof of a deed viva voce not allowed after 
the death of llie atte.stiiig witness. Jo^nsen v, 
Mosedey, 33 L. (). 1G3. 

j PURLICATIC/N. 

I See LacJie^'. 

I UEri.TUATlON. 

I Sec Dismissal, 2. 

! RIGHT TO llEGIN, 

I Sec Cross Mijfions. 

I ItECEIVUR. 

i Where a receive iiecnme menially inca- 

ipacitalcd frojo p. jih'-ming the duties of his 

i office, the cf)urt \viiJ allow the jicrson who has 
■managed the estates to pass his accounts in 
iliou of the receiver; but whether any salary 
will be allowed to liirii qusery t Larking y, 
Oldham, 32 L. O. 419. 

. SALE. 

Sec Payment info Court, 4. 

SERVICE OF BILL. 

1 . To obtain an order to enter a inemoran- 
(lum of service of a eojiy bill, it is not necessary 
to show by affidavit that no account, &c., is 
iheieby prayed; the certificate of counrcl of 
the fact is sufficient. Jones v, JSkipwith, S Beav. 
137. 

Cnses cited in tlie iudgment : Mnwlmod v. T-a* 
bouchero, 12 Sini.‘762 ; Davis v. Prout, b Uto. 
102 . 

2. 21«< Order of 1845 — Where J. had ap. 
Maredby a solicitor who had since diep, me 
court required an apjilication to be made to A. . 
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to appoint another solicitor hefore it would living out of the jurisdiction of the court, jj^e 
allow personal service under the 2l8t Order of motion was refused, the court bdng of opinion 
1<45, to be good service, Kerton v. Lyne, 33 that the cause did not come within the opera- 
L, O. IS/. tion of the order. Anderson v. Stalker, 33 

SERVICE ABROAD. ^ 


Jurisdiction. — 2 W. 4, c. 33, and 4 4* 5 W. 
4^ c. 82. — Orders of 1845. — A bill was filed by 
assignees, praying an account of mercantile 
dealings between the bankrupt and the defend- | 
amt, who was resident in Dublin, The court, j 
under the 33rd Order af May, 1845, in No- 
vember of tliat year, gave leave to serve a sub- 
poena, for the defendant to appear and answer 
in Dublin ; and no appearance having been 
entered on the 22 nd of Novemlier following, 
leave was further given to the plaintiffs to enter 
an appearance for the defendant. Upon motion 
to discharge both orders, and to expunge the j 
appearance, upon the ground of want of juris- 
diction, the court refused to interfere, it appear- 
ing that the defendant had been in England 
since the filing of the bill, and it held tliat the 
orders were perfectly regular. Whitmore v. 
J2ya7^, 32 L. O. 516. 

SEaUESTRATION. 

Attornment. — Sale of sequestrated property, 
—A sequestration on mesne process will, in a 
proper case, be executed, and the court will 
direct the tenants to attorn to the sequestrators ; 
but, will not until the amount of the costs is 
ascertained, nor except for the j)urposc of pay- j 
ing such ascertained amount of costs, direct i 
the sale of goods seized under the sequestra- • 
tion, even though the value of the goods be j 
gradually absorbed by the expenses of keeping ; 
them. Goldsmith v. Goldsmith, 5 Hare, 123. i 

Cases cited in llie jud'^raont; llowloy v. Kid-! 
ley, 2 Dick. (i2‘2 ; lleuther v. Waterman, 1 ! 
Dick. 335; Francklyu v. Calhoun, 3 Swniist. i 
306, n. ; Simmons v, J^ord Kinnaird, 4 : 

735 ; Lord Polliam v. Duclu’ss of NowcafitU*, i 
3 Swanst. 290, n. ; Hales v.'SLurtoe, 1 
jun. 86 ; 3 J3ro. C, C. 72 j 2 Cox, 224 ; Knight \ 
V. Young, 2 V. & 13. 184. 

SOLICITOR. 

See Amendment, 1. 

SUBSTITUTED SERVICE. 

215# Order of 1842. — Where a defendant 
had given "The Queen’s Prison'’ as his 
address, but had left before the usual time of 
service of process, without giving any other 
address, the court refused to allow substituted 
service at the Queen’s Prison, Wilkins v. 
Nainby, 33 L. 0. 45. 

SUPPLEMENTAL ANSWER. 

Before leave to file a supplemental answer , 
can be obtained, the answer intended to be I 
filed must be produced. Robinson v. Wall, 32 
U 0 . 372 . 

TRAVERSING NOTE. 

B6th Order of May, 1845. — \^th and 20th 
OreferV"! ^42. -^ Upon a motion for leave to 
serve a.e6py of the traversing note, under the 
56th Order of May, 1845, upon a defendant 


VACATION. 

See Affidavit, 1. 

RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

REPORTED MY BARRISTERS OF THE SEVERAL 
COURTS. 

anrlT CbitiiccTlar, 

Ritjhy V. Strangways. Dec. I7th, 1846. 

STAYING PUOCEKDINGS. — SEVERAL SUITS. 

The court tcill not stay procmliiigs in a 
second suit in the srnne matter, at the in-* 
stance af a pla: it ftjr in the f rM salt claims 
iny le:^s interest ihem the other plaintiff. 

Under tlie circrinist.inccs repovtcfk ante p. 
138, tiie Lord Ciuuic. liur had reinsc?(l the plain- 
tiff in the second suh , who was also a defend- 
ant in the flr. t, j to enter an appearance 
under the new ord :i’S, 

Mr. Holt raid J\i:\ J. ZiV:////, for the plaintiff 
in the first .suit, now moved ihr an order to re- 
strain the plain lili' in the other from proceeding 
with it, r.s the ol.fjcct of botli suits wus the ad- 
mini,4.rdtion of the same testator’s will, and 
thus double expense would he incuiTcd by pro- 
secuting two iiiqiiiiles fc;:’ the same purpose. 
The lirsl hill aUl-jd that certain lapsed legacies 
liad gone to the next of It’ri, v/lio, as well as the 
heir-at-law, wore vuihrowii to the executors, 
and prayed the u ual inquiries licfore the 
master. This i>hunliLi‘ ckumecl as legatee and 
next of kin, and did net seek to establish the 
will against tlic* hcir-at-kiw, but relied upon the 
personal jjrojierty. 'hhe plaintiff in the other 
suit had been served wli li a copy of the first 
bill under the orilcrs of August, 1841, on the 
authority of DaeU v. Davis, 4 Hare, 339. 

Mr. Stuart and Air. Klderton, for the plaintiff 
in the second suit, submitted, that the court 
would not ]irevent him from prosecuting his 
claim by a hili, as he was not a real defendant 
in the first suit no afipearance having been en- 
tered, as above stated. The first plaintiff was of 
more remote kindred to the testator than the 
second plaintiir, and consequently would be 
entitled to a less share in the residue. The will 
gave real and personal estate upon trusts of 
conversion. The first bill did not bring the 
nearest next of kin nor the heir-at-law before 
the court, and thus a decree in it could not be 
j perfect. 

I The Lord Chancellor thought that the present 
case came vnthin that class by which it has 
been determined that proceedings in one* suit 
will not be stayed at the instance of a pasty in 
another suit claimog a less interest. The 
question is, whether the decree soughl; by 'l»Q 
first bill Would give all the relief amieh ebtfiU 



Superior Courts : Lord Chancellor, — Rolls, 




be given. To this it was no answer to say, 
that it would give all to which that plaintiff was 
then entitled. His lordship could not see how, 
by the first bill in its present state, a complete 
decree could be obtained in respect of the ^\^ll. 
The causes might be referred to the same 
Master, but this motion must be refused with 
costs. 


Bagnall v. Whitehouse, Dec. 22, 1846. 

PAYMENT OF MONEY INTO COURT. — CER- 
FICATE OF VALUERS. 

A party will not be ordered, as a matter of 
course^ to pay into court a sum o f money, 
the amount of certain damages ascertained 
pursuant to its order, by valuers, whose 
certificate is intended to be used as evidence 
in the cause. 

Tins was an an appeal from the Vice-Chan- 
cellor of England, who had ordered payment of 
the money into court under the circumstances 
of the case as rejiorted in the L. ()., ante, p. 

Mr. J. Parker and Mr. Prior, for the ap 
peal. 

Mr. Cooper and Mr. Daniel, contra. 


sought to restrain the payment out of court of a 
sum of 55,000?. to the directors of a projected 
railway called the South and Midlands Junc- 
tion llailway. 'riircc of the defendants 
only appeared to the hill and demurred to it. 
'Fhc demurrer was overruled by the Vice- 
Chancellor of England, (see page 45, 
and these defendants had subsequently ap- 
pealed to the Lord Chancellor from the order 
overruling it. 

After the argument upon the demnrrcr, but 
before the appeal, the plaintiff amended his hill 
by striking out all the defendants but the three 
who had appeared, and then obtained an order 
to dismiss against the rest, on payment of 
costs, mentioning onfy the fact of the apjiear- 
ance, and of there being no answer, and not 
the demurrer. 

The irregularity complained of was, the ab- 
sence of any notice of this circumsUince ; and 
it was urged, that if the decision of bis Honour 
should have been oveiTuled, the defendants 
might be entitled to the costs of the demurrer 
which would not he included in the costs under 
the present order. 

Mr. Kinder sky and Mr. Tyrrel for the 
motion. 

Mr. Adams, in oppofition, contended, that the 


The Lorrf observed, that the rc- » a *• ii . t 

suit of the inquiry by the valuers wa« not to be “ the demurrer conk not now he con- 

considered filial as in the case of an award by ’'P ""'y 

arbitrators. This certificate was intended to be ‘ ' . ",.’'.‘8^ ®"y 

used as evidence in the cause, and might ulti- 1 -n'" i*", )'** ''’d)'. costs. 

mately turn out to be erroneous. The defend I > ‘ r’'Vr- 

ante c-onld not therefore be ordered to nay this to the obtaining of the order; and 

sum into court in the nr..s..nt nf ! !‘ "pessary to st,a^ such of the proceed- 


sum into court in the present stage of the suit. 

Order reversed. 


KoUs (ETonit. 

Langley v. Fisher. Dec. 21st, 1846. 

DELIVERY OF DEEDS OUT OF COURT. 

Deeds brought into court on a suit which has 
been brought to an end ought iu 


iiigs only as sbo-ved that the defendants had 
done that which would entitle them to costs. 

Lord Langdale, afkT inquiring wliether Mr. 
Adams had any authority for the order, said 
he thought it was irregular, though he did not 
rccollciJt that any case had come before him 
uiidiT the same circumstances ; but he was of 
opinion tlmt all the facts should have been 
Oi: deli r -red stated, in order that such inquiries as 

might he necessary might be directed. The 
circiiiustarices ajipcai ed to him to be such as 


to the party who brought them in. 

Tif,. 4,\. X • .1 • ♦. V I circumstances aiipcaivci lo nim to ne sucii as 

clerks nf rPfnrfiB I required a special order, and therefore the pre- 

discharffGd. 


whether certain deeds which had Ijcen hrouglit 
into court ought to be delivered out to the 
party who brought them in, or whether it was 
sufficient to deliver them to his solicitor. Tlie 
suit had been brought to an end. 

Lord Langdale said the order ought lo he, 
that the deeds should be given up to the parly 
who brought them in. 


! scut order nn.st h;.i ilischarged. 

Affiriiied on ajqieah Jan. 1 1, 184/. 


Parker v. IVatts, Dec. 19, 1846. 

F::XECUT0R.— ASSENT TO LEGACY, 

Jt is not sufficient to prove an assent to a 
legacy by the executors to induce the court 
to order payment of it to a legatee, but the 
executors must either appear upon the pe- 
tition, or service of if upon them must be 
proved. 

This was a petition by a legatee for the pay- 

k.r»o« \,k;i btjtm ucv>'/'mu/(co> wtnf ntJH* f///- . i* , * t * i ‘'i ■ i 

^..^redmd demurred, hut wkouc ikmvL .1, been asaentedjo 

beett oeemiierf, hold to be inegular, but one of them only 

ImaiM it k»d been obtained mthoJmen. . . ,, 

p motictn to discharge an order to that the other execijUor had been served wklt 

. for ; irregutety, IV ‘ * * 


Lewis V, Cooper, Dec. l/th, 1846. 

ORDER TO DISMISfS. 

An order to dismiss the bill, with costs, 
against certain defmdanis who had ap- 
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The Master of the Rolls said, he could not 
make the order unless the other executor ap- 
peared upon the petition, or proof was given of 
the serving of the petition on him. 

Potts V. IVhetmore, Dec. 19, IS lG. 

PAUrritt,— NOTICE OF MOTION. 

After an order has been obtained hy n pm-iy 
to sue or defend in formri pauj>(:ns‘, and so- 
licitor and counsel have hern assiynrd to 
hhUf he cannot appeur in person, 

Mr. Teed movrd in this case for an order, 
directing that the plaintiff should be at liberty 
to arncrnl In’s ])ill, ^ 

Mr. 7y'nji-r o])jrctcd, that the liiotion could 
not be made as it was signed by the defenuant 
in person, abhough counsel ;unl solicitor had 
been assigned to him on liis petition ti> sue in 
forma paupens j and cited Daviid's CJianccrv 
Practice. 

The Master of the Rolls said, the notice was 
clearly irregular, and the motion could not 
therefore be made until the defect was cured. 

Vir(s<crf),*uiffUor of <!?naln<jtr. 

Snoic V. Hole, Dec. 7, 1 S l6. 
PURCHASE MONEY. — PAYMENT INTO COURT. 

A plaint if may move to make ahsolnle an 
order nisi obtained hy a purchaser in the 
cause for the paymeiti of money info court. 

^ In tills case a sale had been Tna<lc under the i 
direction of tlie court, and the purchaser had j 
obtained an order for the ]»ayincnt of his , 
purcliase money into court, d’iie plaintiff now i 
moved to make this order alisoIiUe. I 

Mr Binyc for the motion. ! 

Mr. Simpson^ contra, (jlijecfed, lliat sncli a 
motion could not be made by the jilaintitl'; but; 

His Honour lield that the inolion could be 
made. 

The motion embraced, also, a reference ofl 
title to the Master, wnicii his llonour held 
could not be made on the same motion, unless 
by consent ; but when the first (jnestion was i 
disposed of in the plaintiff’s favour, the refer- 
ence was made by consent. ' 


set-off. He contended that it was customary 
to extend a set-off as to costs to this extent, 
and cited Tidd’s Practice, p. 191, 9th edition, 
to show a similar practice in the Queen’s 
Bench. 

Mr. Bethcll contr^. 

H/a* iio/iozu* said, tliat he saw no reason for 
altering the order. He was not aware that any 
such practice as was alleged existed in equity ; 
and if it was intended to obtain a sjiccial order, 
the application should have been made at the 
time when the order was obtained. 


Duncornhey. Levy. Dec. 15, 18 IG. 

SETTING-OFF COSTS. 

^ order that, in seltiny off costs due from a ' 
vJainiiff' to a defendant arjainst costs due\ 
from that defendant to the plaintiff', cc/x /5 
fne to the plaintiff from that defendant nnd\ 
another should be inclndedf is not a commonl 
rder, but must be specialty asked for. 

In this case an order had been obtained upon 
tjie taxation of costs to set-off against the 
costs due from the plaintiff the costs due to 
him from one of the defendant.s. 

Mr. Southgate now moved that the order 
might be altered so as to allow of costs due 
from the plaintiff to this defendant and another 
defendant in the suit being included in the 


Whitfield V. I^eqnenlro. Dec. 21st, 1845. 

DISMISSAL OF HILL. — IGtH h 114tH ORDERS 
OF MAY, 1815. 

A motion to dUni'ss mtj he ma le and ‘r the 
\ Wth Order nf May, 1 8-15, ine lapse 

of the time meiitinned in the 15//i section of 
the IG/A Orders and any fnrthm' period al- 
lowed by on order enlarying the lime for 
setting donm. the cause, noiwllhsfanding 
such an omUr shall have been obtained. 

This was a motif)ri to di.smiss the bill for 
want of iirosccution. It :q)peai\-d iImI publi- 
cation pas:3i‘il in May, 1815. An ordiT had 
been obtained enlarging I lie time for setting 
down the cause till scaue lime in June, 1840, 
but nothing had been done, 

Mr. Chapter for the motion. 

Mr. IVe/ford, coiitAi, contended, that the 
Orders of 1815 did not coiiUin any ju’ovisiori 
cinpoweriug a <]cfcnd;».nt to vnovvi to dismiss; 
whereas, in this case, <aii order to euUirg.j the 
time for setting d rvn -Ir.i cans-: liiid b.um ob- 
tained. 'riie *j5tb sec'iion of the lOlh Order 
did, indeed, prescribe a lime within wbicli tlie 
cause should be sel; d.nvn, but the 1 lath Order, 
under which that ivi >;iini to dismiss must be 
made, limiicd the li . ht o' inoving to certain 
specified cases, of wiiicli tiie ju'cs. nt was not 
one. 

The Vice- ChajicA lor said, that he thought 
the mutlon coidd Ij” inade. It seemed to him 
that the first d '.use of the 1 1-1 th Order pro- 
vided generally for the right to dismiss the 
bill. None of the f >:ir cases mentioned in it 
were exactly parallel to the case mentioned in 
the 45th section of Order IG. He regarded 
them as addilionul cases. 

(Diiccn’s Bcnfft. 

(Before thd-four Judges.) 

Spencer V. Harrison and others. Hilary Term, 
1847. 

PRACTICE, — PLEADING. — EVIDENCE. 

In an action of trespass against three defend- 
ants, where a verdict is found for the plain- 
tiff against two of the defendants, the court 
will not grant a rule for a new trial on the 
afjidavii of the other defendant, stating that 
he is willing to give up the advantage of a 
verdict in Ins favour, in order that certain 
facts might be given in evidence for the de* 
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fence on a subsequent trial which were not 
admissible on the former trial hy reason of 
an error committed in the pleadings, 

Tkis was an action of trespass against three 
defendants— the landlord, the broker, and the 
broker's man, for taking goods. Plea, not 
guilty by statute. A verdict was found for the 
plaintifi' against two of the defendants, the 
broker and the broker’s man. 'Fhe defence 
intended to l>e raised by the defendants was, 
that the goods in qtiestion had been clandes- 
tinely removed from the ])rGmises, and that the 
defendants had followed them. It appeared at 
the trial that this evidence was not admissible 
under the plea of not guilty by statute, (11 Geo. 
2, c. 19,) where the goods had been followed. 

Mr. Chambers moved for a rule to show 
cause why there should not be a new trial. 
The motion was made on the affidavit of Mr. 
Harrison, the landlord, who stated that he was 
willing to give up the advantage he had ob- 
tained by a verdict in his favour, in order that 
the defendants might in a subso(pient trial have 
an oj>portunity of setting up the defence wdiich j 
they were jjrecluded from giving in evidence on j 
the furiucr trial by reason of an error commit- 
ted in the jdcadings. | 

Lord Denman^ Vj. S . I think nothing would 
be more dangerous than to grant an application 
of this nature. 

Paitesort, Coleridge, and Erie, J.’s, con- 
curred. 

Rule refused. 

^ScueTj il3rac(tcc Ccurt. 

JRegina v. John Keen. Hilary Term, Jan. 12tli 
and 1 Jth, HM7- 

{Corani Erie, J,) 

PKACTICK IX FILING AFFIDAVITS. 


of December. By the rule it was provided that 
all affidavits to be used in showing cause were 
to be filed on or before the first day of the 
present term. The guardians, thinking tliat as 
the rule was moved against the auditor, they 
were not in any way interested in tlie result of it, 
took no steps to oppose its being made abso- 
lute ; but having a few d.iys since ascertained 
that in event of the return being quashed, they 
would ho liable for costs, wished now to he let 
in to show cause against the rule. 

Whitmore now iqipfied on the jiavt of the 
guardians for a week’s time to file affidavits, 
and contended that it was quite within the 
power of the court to grant that time, and that, 
if so, this was a case in which, under all the 
circumstances, the court would e.vercise that 
power. 

Iluddlestone, (w'ho appeared to show cause 
in the first instance,) contended, as the affidavits 
had not been filed before the first day of term, 
as provided for by the rule, they could not be 
filed now. Turner v. Unwin, 4 Dowl. 1(3, was 
in point, and decided that in all cases where a 
rule required the affidavits to be used in show- 
ing cause against it were to be filed within a 
certain time, the affidavits must be filed within 
the time prescribed. The rule of court, (11. M. 
:j 6 Geo. 3.) was precise upon this point. He 
also cited Wright v. Lewis, B Dowl. 298 ; 
Pryor v. Swaine, 2 Dowl. isc L. 137. 

Whitmore, contra, contended, that as the ap- 
plication was made henirc the return of the rule, 
that it was in time. NVith regard to the cases 
cited, they were all cases wliere the rule was 
due or had been enlarged ; and, indeed, in 
! Pryor v. Swoinc further afiidavits were allowed 
to be filed. 

Cur, adv. cult, 

•Tan, 14. Erie, J., now delivered his jiulg- 
ment. I have looked into the authorities cited 


A rule nisi haring been obtained to quash ihe hy Mr. Huddlestone, and have consulted the 
return to o certiorari, il was provided by \ other judges, and we think that the application 
the rule, that all (fj/idaidis to he used in \ ouglit to be granted with regard to the autho- 
shou'ing cause agciiuJt if irere to he pled by ! ritie.s cited. They were cases of enlarged rules, 
a certain d-uj. After the expiratUm of the \ in which favours bad been asked on terms im- 
iime so Umlied, hut before ike rule was re- | posed, that the aMidavits should 1)e filed by a 
ttiriialde, an application teas made on hr'iiu1f\ cerium day. Now, in (he present case, the 
of certain parlies, on whom the rule had j questions came before the court for the first 
been served, but who were not directly time, and the rule is not due. I therefore 
affecAedby it,forleavetoJiie.adpdnvils'icith\\X\n\k, that the application is biU reasonable, 
a view of showing cause against the rule, on and ought to be granted, 
the ground that they had only just dis- Application granted. 

covered ihal they might he affected hy the 

rule being made ahsMntc, Conimou 


Held, that the application was reasonable, 
under the circauislances, aad one, which they 
hud power to grant. 

In this case Iluddlestone had, in Michaelmas 
Term last, obtained a rule for a certiorari to 
remove into this court the allowance of the ac- 
(ioiints of a poor-law auditor, under the 7 & 8 
Viet. c. 101, s. 35, and upon the return being 
made, he obtained a rule nisi to quash the 
same. This rule was returnable on the 16th 
of 'Deceitlbcr, and was duly served upon the 
auditor and guardians of the union on the 5tb 


Eyion v. Taylor. Hilary Term, 1847. 

WRIT OF SUMMONS. — PLACE OF RESIDENCE. 

— IRREGULARITY, 

A rulemsiwill be granted to set aside the copy of 
the writ of summons and the service thereof, 
where the place of residence is stated in the 
writ to he in the wrong county, and different 
from that in which service has been made, 

Maynard moved for a rule to show cause 
why the writ and subsequent ^ proceedings in 
this case, or the copy and service of the writ 
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should not be set aside for irregularity, with 
costs, and for a stay of proceedings in the 
mean time. The affidavit on which he moved 
stated, that in the writ of summons the defend- 
ant’s place of residence was described as of 
No. 12, North Buildings, Finsbury Circus, in 
the county of Middlesex. That in fact the 
whole of North Buildings was in the city of 
London, and that service had not been made in 
the county of Middlesex, but in the city of J-iOn- 
don, on the 12th instant. 

Wilde, C. J. Your nde will be to set aside 
the copy of the writ and service thereof. 

Rule nisi accordingly. 

Smith V. Temperly, Hilary Term, 13th Jan., i 
1847. 

AFFIDAVIT IN BANKRUPTCY. — COSTS. — TIMK 
OF MOVINO. 

A rule calling on the plaintifr to pay costs on I 
the ground that he recovered a less sum 
than that for which he filed an affidavit in ; 
the Court of liankrupicy must^ in cases of . 
speedy execution^ he ’made tvilhin the first ; 
four days of the ensuing term, and m all 
cases before fine I j adgnion I . : 

Quajre, whether the \9th section of the Bank^ j 
rupt Act, o <V b Viet. r. 122, applies only 
to cases in which a bond is given under the ^ 
13/// section, i 

This was an action of debt to which the de- 
fendant pleaded never indebted and a set-off. ! 
The amount indorsed on the writ was 1 03/. | 
45. 8d. After action couunencod the plaintiff ' 
filed an affidavit in the Court of Bankruptcy, ! 
under the 11 & 12 sectionsj of the 0 & 0 Viet, 
c, 122, and delivered particulars of demand, in 
which he claimed 104/. ISa’. bd. The defend- 
ant appeared in tlie Court of Bankruptcy and 
made a deposition that he had a good defence, 
upon which the commissioner dismissed the 
summons with costs. The cause was tried at 
the Surrey summer assizes, and a verdict found 
for the plaintiff for 74/. Tlie judge granted 
speedy execution, and on the 7th August final 
judgment was signed and execution issued. 

Warren, on the 21st Nov., obtained a rule 
calling on the plairitifi* to show cause why he 
should not pay the defendant’s costs, on the 
ground that the phiinti ft' recovered less than the 
amount for which he filed his affidavit of debt. 
(See 19tli section 5 & 0 Viet. c. 122.) 

Jjush showed cause. First, the 19th section 
of the 5 & 6 Viet. c. 122, cannot apply to a 
case in which a summons is dismissed, but 
only to a case in which a hond is given under 
the 13th section. Under the 43 Geo. 3, c, 4G, 
a plaintiff was liable to costs if he held the de- 
fendant to hail for a larger amount than he 
recovered, not if he made an affidavit of debt. 
Secondly, the application is too late : it might 
have been a ground for asking the judge not to 
grant speedy execution ; that not having been 
done, the application should have been made 
within tlie first four d^s of term. Baddeley v. 
Oliver, 1 Dow. 596 ; Calvert v. Everard, 5 M. 
^ & 510 ; Umom y. King, 2 Dowl. 593. 


Warren and Hill, in support of the rule, 
argued, first, that the 19th section of the 6 & 6 
Vict.c. 122, applied to all cases in which an 
affidavit of debt was filed, and particulars 
thereof served on the debtor. Secondly, that 
the defendant had the whole of the term after 
the trial to make the application. Watson v. 
Boyes, 13 M. & W. 635. 

Pollock, C. B. The court are not prepared to 
give a solemn judgment upon the first point, 
and it is unnecessary to do so, for the applica- 
tion is not in time. The judge at nisi prius 
granted speedy execution, hut that is subject to 
an application to the court in banc to be made 
within the first four days of term, and this 
motion should have been made within that 
period. 

Parke, \\, T do not find that it has been 
I previously d n-ided that applications of this 
I kind must he made within the first four days 
of the term folh.-wing the trial, but I think it is 
a very reasonahl i rule to lay down. I give no 
opinion upon the constniclion of the act of 
])arliament, because my mind is not made up 
upon that point. 

AJderson, Ih As to the construction of the 
act of pariiament 1 do not entertain so much 
dou]>l as the otlicr judges, hut on that point I 
give no opinion, as the application is clearly too 
late. 3 do not mean to say that it must in all 
cases ])e made within the first four days of the 
term, hut it must he made before final judg- 
ment is signed. 

Platt, B., concurred. Rule discharged. 
NOTES OF THE WEEK. 

OPENING OF PARLIAMENT. — TllF. UUEEN’S 
SPEECH. 

The Queen o]>eneil the parliament in person, 
on Tuesday last, the 19th instant, and we ex- 
tract the only passage from her Majesty’s speech 
relating ttj the law, — namely, that in which re- 
; fcrcnce is made to the preparations for carrying 
: the Small Debts Act into eft'ect. It is as 
i follows: — 

“ I iiave ordered every requisite preparation 
i to be made for ]mlting into operation the act of 
j the last session of parliament, for the estahlisli- 
I nicnt of local courts for the recovery of small 
j debts. It is my hope that the enforcement of 
civil rights in all parts of the country to which 
! the act relates, may by this measiu'e be raate- 
I rially facilitated.” 

NOTICES OF NEW BILLS. 

liOrd John Russell has given notice to con- 
sider the Com Laws an-d the Navigation Laws ; 
also the Law of Settlement. 

Mr. Fielden will bring on the subject of the 
Hours of Labour in Factories. 

Mr. Ewart resumes his measure for abolish- 
ing the Punishment of Death in all cases. 

The Oxford and Cambridge Universities are 
to be inquired into by Mr. Christie. 

The Roman Catholics seek still further relief^ 
under the advocacy of Mr. Watson. 

The Agricultural Tenant-rights in England 
and Wales are proposed by Mr. Pusey to be 
extended. 
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Parratt 


Farmer S. J. 

Morgan and another S. J. 
West and others 
Joll and another 
B. Thompson 

Parkos 

G ritlin nrul another S. J. 

C hi tty 

Jacohson 

Keating 

Bai kor 

llonoyball 

Day S.J. 

Ilumo 

Godvlard 

A. iVoodgote 

I'ane, executor, &c. 
Salmon 
Sniythe 
Harding 
Wilson 
J. P. Shaw 
Doe (1. llaper 
Giles and another S.J. 
Saino S.J. 

Same 
Same 

Same S. J, 

Same S.J 

Sumo S. J 

Same S. J, 

Sanio S. J, 

Same S.J, 

Same S. J, 

Same S. J 

Same S. J 

Dawson and others 
Same 
Same 
Same 

Collins S.J, 

Connop 

Stannurd, assignee, 6cc. 

Attfield 

Salmon 

Hunt 

Parratt 

Close 

Murphy 

Edwards 

Jackson 

Davidson 


S. J. Lotd Beresford & anothe. n. S Walter, G., & Co. 

( Wilkinson 
Cov. Stevens and F* 

Ca« Biebardson and T. 
Dt. Bigg and Co. 

Prom. D. Keano 


Harman 

Earl Abergavenny 
^very • 

Stewart 

O. Thompson and J. 

Stocken 

Strong 

Beverley and another 

Smith and another 

Hunter and another 

Smith 

Lyndon 

Colson 

Daintree 

Davis 

Dobson 

W. VV'oodgate 

J. C. Gant, administr. See. 

hloilutt and others 

Padgett 

Burroughs 

Pickett 

J. Johnson 

Toinperley 

Covnfbot 

B. Bastow. 

T. Wakefield 
Edwin Smith 
, B. Keily 
, J. M. Durrant 
, T. IM. Durrant 
J. Ililder 
. G. Ballard 
F. Beeves 
, J. Bishop 
• G. A. Lamb 
. S. Phelps 
Marriott 
Meager 
Tucker 
Ewens 
Bennett 

Padgett " 

March ant 

Chitty 

Baker 

Smart 

Graham 

Smith 

Cadell 

Clok« 

Frost 

Chadwicke 


White and Co. 

Dt. I’aylor and Co 
Prom. W. B. Hill 
Prom. Clayton and Co* 
Trov. Isaacs 
Dt. W. C. Smith - 
Prom. Mayhew and S. 
Tres. Vickery 
From. Auiory and Co. 
Iss. Sydney 
Dt. Parker, T. and Co. 
Dt. Bristow and T. 

Cov. J, C. Gant 

Prom. J. Mills 

Prom. C. J. Sheriff 

Prom. W. and E. Dyna 

Prom. Bateman 

Prom. FJmslie and P« 

Eject. Henderson 

lit. Elmsliu and Co. 

Dt. F. Triuon 

Dt. Pile 

Dt. G. Hellirfin 

Dt. Columbine 

Dt. Palmer, F. and Co. 

Dt. Same 

Dt. Sumo 

Dt. Same 

Dt. Same 

Dt. Same 

Dt. Same 

Dt. Same 

Dt, Straiigways 

Dt. E. Strick 

Dt. E. G. Flight 

Dt. Clowes and W. 

Dt. Smith 

Prom, Sheriff 

Prom. Horsley 

Tres. H. and T. Cross 

Prom. W. Wbally 

Trov. J. Notley 

Prom. Leadbitter]) 

Ca, Few and Co*" 

Dt. T. S. Wright 
Ca. Fennell and Co. 
Prom. Townsend 
Prom. Bebb and Hose 



288 


Nisi Prius Cause Lists,— Letter Bose, 


Kennedy Kennedy nnd nnother S.J. Sprott Dt. Purkes 

J, L, Dale liardell utxl others, execu- 


tors and exeicutrix 


C. Lewis 

Reeve and another 

Hiimpngo 

Charlton 

Nation and If. 

Bensliuw 

Gregory and Co. 

Clark 

Lofty and Co. 

Waliley 

Petherick 

Lemon 

Bell and Co. 

h<^ay 

Lofroy 

Staples 

In poison 

J. W. 1’. Scott 

G. Y. Sparko 

M aid low 

HelshAm 

.Tohivi 

Filch 

Edwards 

T. M. Wilkin 

Boulter 

A’ Beckett and Co. 

Bidiiood and others 

Chislioiiue 

Ball 

Songster 

Brooks and another 

Coolio 

^Vilson 

J. G. Ileynell 

Grogan 

Steele 

Baxter 

Burbidg'o 

.Tones 

Archer 

Black 

J. Orchard 

Casse 

G. Lewis 

Jackson 

Webber 

J.eith 

Orchard 

Casso 

W. H. Davis 

Fifihsr 

Lauder 

Brown 

Howard 

Sturm and another 

Cullen 

Weller 


THE EDITOirS LETTER BOX. 

Wb think tlxG Devise stated hy “Taciturn ’’ 
was efl'cctual, althoiifd^ the testator’vS title was 
open to clisjmtc at the time of bis death. Our 
correspondent, however, should submit the 
case to counsel. 

In consequence of the alteration in the Lav/ 
relatinf^to Bankrupts and Insolvents, it would 
not be sufficient to give a Monthly List of 
Fiats in Bankruptcy. Insolvents petitioning 
the Bankrupt Courts must be added. Wo 
have scarcely room for both lists. Only one 
Bubscriber has suggested them. 

Our worthy correspondent, “ A Special 
Pleader,” observes that the case In re Taylor, 
on the subject of the after acquired property of 
an insolvent, referred to by W. W. T. (p, 216 
ante) does not apply to the case imt by G. H. 
of a petition and final order under 7 & 8 Viet, 
cap. 96 (p. 149)— for in Taylorhs case both pe- 
tition and final order were in 1843, and the 7 
& 8 Viet, cap. 96 was not passed till August, 
1844 . There is a slight misprint in “ Special 
Pleader’s” letter; p. 200, col. 2, line 12 from 
bottom. In setting out part of 7 & 8 Viet. c. 
96, 8 . 73> I interpolated the word “present” in 
crotchets, [present] as the obvious meaning of 
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Dt. D. Hill 

Cutts 

Pro. BrookVmnk 

Corbett and another 

Dt. Chilton and Co. 

Welch 

Dt. Gray and B. 

AtkiiiBon 

Pro. Allan and Son 

Baiicks 

Dt. R. O. Bancks 

Hanley, sued, See, 

Tress. Iluinphreys 

Stanton 

Dt. L. r.ovv ' 

M‘)Mair 

3’ress. Duiicotnho 

Wainwright 

l*ro. Haro 

Cockhurn and another 

Issue, Vincent and B. 

hfai'ks 

Pro. Braham 

Marshall 

Pro. Goddand and Co. 

Sellers 

Issue, W. Moss 

Viscount Ranela^^h 

Pro. Clarke and (Jo. 

Levins 

IVo. Stevenson 

.TedVoo 

Pro, Thoini)soii 

Mes.sengor 

Dt. Eldorlon. 


the act ; T)iit, in printing, the crotchets have 
been omitted, so that the word appears as if 
co]>ied from the act, which is not the case. 

“ \ index,” an old and constant subscriber, 
j observes, that by the 12Slli section of the new 
I Small Debts Act, it is enacted, that all actions 
jand proceedings which, before the passing of 
j that act might have been brought in any of 
jher Majesty’s superior courts, where the ])lain- 
|tiffi dwells more than twenty miles from the 
defendant, or where the cause of action did not 
arhe wholly or in some material point within 
the jurisdiction of the court within which the 
(hfendant dwells or carries on his business , — 
and he inquires whether or not a concurrent 
jurisdiction is reserved to the superior courts 
in actions upon hills of exchange and pro- 
missory notes, notwithstanding there may 
be less than 20/- due upon the same, for 
it is a well-established point of legal prac- 
tice, that the cause of action upon such instru- 
ments cannot be said to arise any where in 
particular, being transitory, and to which the 
idea of locality cannot attach, nor can the venue 
thereon be changed ? See Chitty’s Archbold’s 
Practice, vol. 2, and the several decisions there 
set forth. 

The Letter oa Distress for Rent shall be in« 
serted. 



DIGEST, AND JOURNAL OF JURISPRUDENCE. 


SATURDAY, JANUARY 30, 1847. 

Quod magis ad vo$ 

J'ertinet, et nescire malum est, agitamuft/' 

Horat. 


OPENING OF THE SESSION OF 
PARLIAMENT. 

We do not participate in the surprise 
expressed by some persons, that her Ma- 
jesty should have been advised, in her 
speech at the opening oF the session of par- 
liament, specially to refer to the act passed i 
in the last session for the establishment ofj 
Local Courts for the recovery of Small | 
Debts.*^ The act is potent for good or for 
evil ! It is of superlative importance that 
the administration of justice, as regards the 
enforcement of civil rights throughout the 
kingdom, should be conducted in such a 
manner as to secure the confidence and re- 
spect of all classes of the community. The 
measure in question is the boldest experi- 
ment in legal legislation which our time 
has produced. Its operation is not confined ; 
to the modification of particular principles, 
or the adoption of a new code of practice, 
or the substitution of dissimilar forms of 
procedure. It is a conculcation of the 
spirit, the principles, and the manner, in 
which the existing law is administered ; 
and to render the modal diversity more 
perfect,* there are to be new judges and 
new courts, held at diderent times, and in 
different places, from those in which courts 
have been hitherto holden, and frequented, 
we venture to predict, by a class of prac- 
titioners somewhat different from any with 
which the people of England have been 
hitherto acquainted. With a commendable 
degree of caution, her Majesty's speech is 

* The paragraph in the Queen’s Speech re- 
ferring to this subject, was printed in our last 
number, page 286. 

VoL. xxxui. No. 986, 


confined to the expression of a liope,^ in 
wliicli all her subjects may cordially unite, 
that the enforcement of civil rights “ may 
by this measure be materially lacilitated.*' 
j Had this hope been associated with any ex- 
I pression of confidence, we should have 
been disposed respectfully to inquire upon 
what it rested ? Certainly, not upon the 
success of contemporaneous legislation. 

The evening of the day on which her Ma- 
jesty pronounced the words cited, produced 
the most signal, unqualified, and unanimous, 

! condemnation of some of the most impor- 
I rant legislatorial measures of the session of 
1846, that, we venture to think, was ever 
heard within the xvalls of parliament.' To 
meet the awful distress occasioned by the 
failure of that which formed the principal 
article of sustenance for a considerable 
portion of the Irish people, the Labour 
Rate Act,^ passed at the close of the last 
session. It was put into operation in 293, 
out of 326 baronies in Ireland ; and, ac- 
cording to the report of the government 
Inspector-General, the only effect of this 
measure was, to obstruct the public convey- 
ances. Indeed, the Lord Lieutenant of 
Ireland, with a promptitude which seems 
to have obtained universaL approval, took 
upon himself to dispense with some of the 
provisions of the act, and substitute ar- 
rangements better adap^d to the exigency 
of the occasion, relying on the good sense 
of Parliament for bis indemnity. In short, 
to use the expressive language of Lord 
Stanley, the Labour Hate Act is admitted 
to have been a great blunder in legisla- 
tion.” There was another act of the last 
session, under which the Treasury was cm- 

& 10 Viet. c. 107. 
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powered to grant money to be expended in 

K *”; works in Ireiaod, such as moles, 
Urs, and fisheries. The noble lord 
who was selected Iby the government to 
move the addi*e8W os jOie Hoiaae of LcwdSB, 
in answer to the Qdeeii’s speech, said, in 
reference to that act, that 'Mt was clogged 
with such inconvenient provisions, that not 
one farthing had been advantcgeously ap> 
plied under it.’*^ As to tlie Drainage Act, 
the same high authority accounts for its 
failure by stating that many of the land- 
owners had no land which required drain- 
ing. It may be said that the measures to 
which we have adverted relate exclusively 
to Ireland ; and that every thing connected j 
with that country is anomalous and pre- 
sents insuperable difficulties to beneficial j 
legislation. The operation of the Poor! 
llejnioval Act of the last session (9 & 10 1 
Viet. c. 66,) is expressly limited to Eng- \ 
laud. It was announced with a great I 
flourish, as a measure from which the most 
extensive benefits might be expected. 
Afler much clipping and alteration, it ob- 
tained the Hoyal assent so late in the ses- 
sion as the 26th of August. A great ma- 
jority of parishes throughout the kingdom 
wisely and humanely determined, for 
reasons already fully entered upon,^* not to ' 
attempt to carry its provisions into effect ; i 
but the confusion and injustice created by | 
its limited operation have been so strongly ! 
felt, that the earliest opportunity was taken ; 
by men of all parties in parliament, within ! 
the first week of the session, to proclaim j 
its mischievous consequences, and insist 
upon its immediate modification or repeal. 

We shall, perhaps, be told, that the 
measures referred to as admitted failures I 
are wholly unconnected with the Act “ for! 
the more easy recovery of Small Debts, 
and we readily concede that it may furnish I 
a striking contrast with the fabrics of the * 
same manufacture, and prove as fruitful of 
good as the other important measures of 
last session have of mischief. We must be 
excused, however, for entertaining some 
naagiyings on this poiiit,^hen we find that 
no. person possessing any public character 
^ a s^esman or a lawyer has avowed 
fa^lf to bethe ftithor of the measure. 
Nestber the late Lord Chancellor, nor the 
Lord who at present holds the Seals, 
x||i^er tlie ox-A ttorney-General, nor the 
pmm Attorney-General, the Solicitor. 

Morning 

ClmnuGla, Wednaday, January 2o. 

See Leg. Ohs., p, ^ 


General of the*Peel administration, nor the 
learned gentleman who fills that office 
under Lord John Russell's government, 
has on any public occasion declared him- 
self to be^ personally aceotintable for the 
measure, either as to its principles or its 
details. It was incubated under one admi- 
nistration and hatched by another ; and al- 
though neither the one nor the other could 
be expected to be wholly indifferent to the 
tempting opportunity it affords of providing 
for needy but deserving partisans and 
friends, we shall be little surprised at no 
very distant period to find it disclaimed by 
both. Be this as it may, the pressing 
question is, how the act is to be worked? 

Amongst the multitude of candidates, as- 
pirants and expectants, which the act has 
engendered, those who frequent West- 
minster Hall, it may be readily supposed, 
have met some who are avowedly admirers 
of the principle of the measure, and a few 
who are gallant enough to stand up and 
advocate particular provisions; but we 
have not yet learned that any one, with 
the slightest pretension to practical know'- 
ledge or experience, has alleged, that the 
act in its present shape, and without exten- 
sive alterations, can be effective. Whether 
it is expedient that a measure of such mag- 
nitude and importance should be set to 
work in an imperfect state, and the exten- 
sive machinery indispensable to its opera- 
tion organised and put in motion, with the 
certainty that it will shortly require to be 
altered and remodelled, those who are 
charged with its execution must take upon 
themsclv es the responsibil i ty of determining. 

To ordinary apprehension it would seem 
a more prudent course to suspend the 
operation of the act until the more pal- 
pable defects are amended by legislative 
interference ; and notwithstanding the loud 
notes of preparation that have been 
sounded, we are not yet assured that such 
will not be the course pursued. If we de- 
sired to insure the ill-success of the 
measure, and were actuated exclusively by 
those sordid considerations which the 
vulgar charitably impute to all professional 
men, we should desire nothing better than 
tlie Small Debts Act of last session, 
patched up by annual Amendment Acts. 
That it will produce an abundant crop of 
litigation, and present a profitable field for 
the industry of that indefatigable race 
whose printed circulars and advertisements 
furnish such ridiculous caricatiires of the 
form and style of professional applioatioii% 
IS more than probable. Whether it wffl 
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increase the popular rei^ct for the law or 
its regular professors, a short time will de- 
termine! Meanwhile, we promise, our 
rewlers that they shall have the earliest 
aiid fullest information as to its progress 
and operation that we can procure from 
authentic sources. 

RUMOURED CHANCERY REFORMS- 
LORD COTTENHAM’S SPEECH. 

Rumouhs fill the air of the Courts of 
Chancery regarding very comprehensive 
and important changes, both in the prac- 
tice and jurisdiction of our courts of equity. 

1st, It is said that the 22nd section of 
the Small Debts Act, 9 & 10 Viet. c. 95, 
under which the judges and officers of the 
local courts are authorised to perform all 
such duties relating to causes or matters 
in Chancery in their respective districts as 
the Lord Chancellor may direct, will be 
carried into effect ; and that inquiries 
hitherto conducted in the Masters’ offices 
in London, will be transferred to the dis- 
tricts where the questions arise. It is 
argued that this alteration will save much 
time and ^[expense ; and looking at the 
present mode of proceeding in the Masters* 
offices, tiiere seems good ground for the 
assertion ; but whether the Masters’ offices 
might not be so improved as to leave the 
course of business in its present channels^ 
is another question, which we shall have 
hereafter to consider. 

2nd, It is stated, indeed, that the much- 
needed reform in the Masters’ offices, par- 
ticularly in regard to the attendance of war- 
rants, for a single hour, at long-distant days 
from each other, is again under considera- 
tion. The delay in effecting this and other 
improvements in the mode of proceeding 
in the Master’s offices is much to be re- 
gretted. 

3rd, But the most important alteration 
at present projected is, the conferring an 
equity jurisdiction on the Small Debt 
Courts to a limited amount, — so that the 
recovery of a small legacy^ — the administra- 
tion of assets of a small amount— -or the 
enforcement of a contract for a small pur- 
chase, — may take place in a summary way 
before one of the local judges. We cannot 
but admit that the large fees of office, and 
the deh^ in taking accounts, render it 
almott iiepraeticable to obtain justice 
under the present system; but then it may 
be urged, that the diminution of many foes, 
and the abolition of others, with the 


adcq^tion of improvements,^ of which ifie 
maebin^y of uie Court of Chancery ia 
suBceptiblet would mainly remove tim 
grievanee. 

The present Lord Chancellor, in one of 
his speeches liut session, when the Cbari» 
table Trusts Bill was under consideration,, 
described the powers and efficiency of the 
court in a very masterly manner ; and,— 
seeing that large and sweeping alterations 
are projected,. — we think this will be a 
fitting opportunity to record the views and 
sentiments which •Lord Cottenham then 
powerfully and successfully urged against 
the removal of suits, relating to the pro* 
perty and administration of charities of 
a limited amount, from the Court of 
Chancery. 

1 cannot look back to what has taken place 
in the Court of Chancery since 1841, ana not 
implore your Lordslups to stop that course 
which has already been productive of such 
great evils — which, if continued, must be pro- 
ductive of so many more — and which this oil^. 
if passed, will tend not only to augment but to 
perpetuate. Since 1841, my lords, the increase 
of the patronage of the great seal has been, 
such as would astonish your lordships, if 
brought under your notice in such a manner as 
to give you an immediate view of the whole. 
Since that period a system has been going on 
of withdrawing from the Court of Chancery 
matters of jurisdiction which it has always held 
— ^powers which that court has always exercised 
— and of establishing, at an expense to the 
country which your lordships little appre- 
hend, new tribunals possessing little better 
opportunity tlian the Court of Chancery to de- 
termine the matters which may come before 
them ; a system tending, 1 must say, to the de- 
gradation of the Court of Chancery, and to a 
deterioration of the efficiency of that court in a 
manner which 1 shall presently explain. But^ 
my lords, before I go into details, I beg to re- 
call to your lordships’ recollection a measure 
which I have great satisfaction in saying I had 
the honour to originate in this house. In 184L: 
shortly before the governmsnt then in power, 
and of which 1 had the honour to be a member, 
went out of office, 1 had the honour of intro- 
ducing into and passing through this house a 
bill which I still viw with much sati8faction« 
because 1 believe it^s been attended with in- 
finite success and great jrahlic advantage. 1 
refer to the bill for abottshing the equitalda 
jurisdiction of the Court of Ez^quer, and for 
transferring it to the Court of Chancery. It 
provided for the appointment of two addifionsl 
judges to the Court of Chancery ; and it trmia- 
ierred one of the Masters of the Equity Cham- 
ber of the Exdieqjmr to the staff oAheMastem 
in Chancery.. That bill ptnposed to remnwn 
all the business fjrom^he eqi^y side of the 
chequer into the Coiirt oi Chancery and. in- 
order to ineet fl:n mass of business which bad 
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then accumtilated in that court, as well as that 
which might be expected to be added by the 
abolition of the other court, we proposed the 
addition of two new judges, and transferred one 
master from the Court of Exchequer to the 
Court of Chancery ; and thought that by these 
means we should so add to the strength of that 
court, that we should enable it not only to get 
through the mass of business then existing, but 
also to overtake the fresh business which might 
be expected to flow in. Although we thought 
that increase of business might be considerable, 
still we thought it not likely be be greater than 
we provided for by the additional strength we 
gave to the court. Such was the nature of the 
bill which I had then the honour of introducing 
to your lordships’ notice. My noble and 
learned friend behind me (Lord Brougham) 
always and strenuously opposed that bill, so far 
as the ai)pointment of two additional judges to 
the Court of Chancery went ; he denied that 
cither the arrears then in the Court of Chan- j 
eery, or the additional business to be thrown 
upon that court by the abolition of the equity side 
of the Exchequer, justified the appointment of 
two new judges. My noble and learned friend 
was willing to accede to the appointment of 
one new judge, hut no more. My lords, the 
whole subject was anxiously investigated ; 
the measure was sanctioned by the ajiproval of 
my noble and learned friend on the woolsack 
and it passed this house in 1 840, but it did not 
pass the House of Commons in that year. It ' 
was again introduced in 1841, and again it re- ! 
ceived the sanction of your lordships ; and ' 
although it did not then jiass the House of i 
Commons, it was so well received there, that 1 • 
am quite justified in saying, that it met with 
the unanimous approbation of that house. 
Not the slightest opposition was Ijreathed 
against the measure ; its necessity was admitted 
—though whether it would ever have reccivc<l 
the approbation of the political friends of my 
noble and learned friend, had the government 
of that day not been about to he removed from 
office, lam unable to say, — However, ray lords, 
it met with no opposition from that party, and 
might have become the law of the land before | 
we went out of office, hut for a reason to which 
I would not have dared to advert had it not 
been openly avo\ved in the House of Commons. 
"When the bill was under discussion in that 
house, a very talented and a very learned gen- 
tleman, one of my noble and learned friend’s 
warm political admirers, declared, although it 
was necessary that it shodld pass, in order 
to expedite the course of justice in the Court 
of Chancery although it had been two years 
before parliament, yet, if it passed at that 
moment, when there was a possibility of a 
change in the government of the country, that 
the meagre ought to be postponed. Now, my 
lords, that appeared to be very sound reason- 
ing to the minds of the political friends of my 
noble and learned friend ; and the bill was ac- 
cordingly thrown out upon that all-suflicient 
groifhd. There i» no dis(^ise about the matter. 
There waa not arveiif an attempt at concealment. 

It was frankly said, “The bill is a good bill. 


but do not let us pass it now — let us turn out 
the government— we shall then come in — and 
we shall have the appointments of the new 
judges.” Accordingly, my lords, such reason* 
ing succeeded, ana for a time the bill was 
thrown out ; but the promise was kept : the 
change of government took place, and the bill 
was actually passed in the short session of 1841 
which succeeded tlie general election of that 
year, and became the law of the land. I make 
no complaint about these matters, my lords.. 
I only refer to them to show your lordships 
that in that year a great accession of strength 
was given to the Court of Chancery ; that two 
new judges and one master were added to the 
judicial strength of former yeai s. We were of 
opinion that such an increase of strength would 
be found only adequate to the necessity which 
existed. • 

I believe (said bis lordsliip) that the 
strength of that court is found to be as 
nearly as possible tlic proper strength, and 
that both judges and masters are now ade- 
quate to the duties and to the business they 
are called upon to perform. 

As the court stands at present, I be- 
lieve it to be, as nearly as ]K)s.sihle, of the 
strength it should be ; it certainly is now 
fully adequate to the discharge of all the busi- 
ness which is brought to it. 1 believe no 
arrears have nccilmulatcd ; in fact, my lords, 1 
believe that the present strength of the court is 
quite sufficient, if not for more, certainly for 
all the business which offers, and it is now re- 
gularly got through. You liavc, accordingly, 

I a body of officers attached to that court who 
Uirc certainly not overwork! (1 ; and 1 contend 
, that it is the duty of the legislature to avail 
i thcinsoives of the machinery already to be found 
; in ihe Court of Chancery, whenever it is pos- 
jsiblc to do so. Now, my lords, williout mean- 
i ing to exj>rcss any opinion upon another 
measure, which W'as subsequently passed 
through the legislature, I am anxious to call 
your lordship.s’ attention to it, in order to show 
that by its means the duties of the Masters in 
Chancery have been very materially reduced, 
and that, as the Masters themselves said, they 
have abundance of time to carry out the duties 
which the bill before us would impose upon 
them, if your lordships were to allow it to pass 
into a law. Some of your lordships may be 
aware that a considerable jiortion of the timp 
of the Masters in Chancery is occupied in the 
taxation of costs. What portion of their time 
is so occupied may be gathered from the fact, 
that, since 1841, seven individuals have been 
appointed, at a salary of 2,000Z. a year each, to 
perform that work. Six of those persons were 
first appointed for the purpose of taxing costs 
gener^ly ; and at a subsequent period, aDotbe|r. . 
master was appointed for the sole purpose pf". 
taxing costs m bankruptcy. All of those acyS' 
individuals were appointed to perforpi dvrap 
which heretofore had been done in tlie Miatpo " 
office. My lords, I am not co'mpiaihing of* ' 
those appointments. I desire to give no 
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opinion respecting them. I am only showii^ 
your lordships what part of the former busi- 
ness belonging to the office of the Masters in 
Chancery has been removed from that office, 
and handed over to new tribunals, which have 
been created at a great expense to the country, 
and all tending enormously to increase the pa- 
tronage of the great seal. Those were all new 
offices, and, of course, the appointments fell 
into the hands of my noble and learned friend. 

In addition to those new offices, others were 
created; a bill was introduced and passed, 
milking very considerable alterations in the 
laws relilting to bankruptcy. In 1843 , my 
noble and learned friend proposed to appoint 
some very iiiiiiortant officers, or judges, in that 
court —most important officers, my noble and 
learned friend termed them ; and so should I, 
if I were to judge from the salaries attached to 
their appointments. The cost to the imblic of 
those new offices is very great. There are 
twelve gentlemen appointed commissioners in 
bankruptcy in country districts, each having a 
new and separate court, with salaries of 1 , 800 /. 
a year each. My lords, I do not quarrel at all 
with those appointments, nor do I quarrel with , 
the salaries given to the gentlemen who are ap- i 
pointed to perform duties that are certainly of j 
very consicierable moment. But, inv lords, at 
the same time, . 500 /. a year was added to the 
salaries of each of the London commissioners ; | 
and why, or for wliat, I never could conceive. ! 
Up to that time they had performed their duties I 
most efficiently ; they were happy and con- j 
tented ; and I believe, my lords, that no men 
were more astonished than those very London 
commissioners, wdien my noble and learned 
friend, in a fit of generosity, said to them — 
You do your work wtII, anil do not grumble; 
you do not complain, but I am convinced that 
you are underpaid ; and you must oblige me 
by taking 500 /. a year more each of you.” All 
those new offices, and all those new appoint- 
ments were created and made at an expense to 
the country of 50 , 800 /. per annum, and the 
patronage of the whole of them has been added 
to the great seal since 1841 . The business of 
the Court of Chancery has been since that year 
uniformly reduced, while the strength of the 
court has been uniformly increasing ; and now, 
with the Court of Chancery in this powerful 
and efficient state, your lordships arc called 
upon to take from that court another jurisdic- 
tion which it has always enjoyed, and establish 
another tribunal, at another considerable ex- 
pense to the country. You are asked, iny lords, 
now to take from it a jurisdiction which it is 
peculiarly constituted to exercise ; the duties of 
which my noble and learned friend admits, not 
only from the character of those called to pre- 
side in it, but also, because of its peculiar 
adaptatibn for the performance of such duties 
by the machinery it has at command. My 
lords, no one has ever brought any charge 
against the uprightness or the strict impartiality 
of the Court of Chancery ; no one has ever 
questioned the competency of its jurisdiction ; 
nbdtte has quarrelleawith tne mode in which that 


court transacts the business which is brought 
before it. No, my lords, the court is respected ; 
it is competent, upright, and impartial. 

But, say some, the court is inaccessible 
on account of the expense incurredjn 
going there ! 

My noble and learned friend has to-night 
been making constant reference to the vast 
sums which certain proceedingH have entailed 
upon charities ; but no one knows better than 
my noble and learned friend, that the sums 
he has mentioned were not costa incidental 
to the Court of Chancery. He knew very well 
when he was stating them, that the sums^ he 
mentioned were the whole costs of the litiga- 
tion ; not the expenses incident to the Court 
of Chancery, but incidental to all litigation, in 
whatever court. They included the cost of 
counsel, of attorney, witnesses, and all the other 
expenses incident to litigation, whetlier it is in 
the Court of Chancery, or a court of common 
law. Then, my lords, I ask, is it fair in my 
noble friend to attribute all this expense to the 
Court of Chancery? Let me ask, what the 
peculiar expense which the Court of Chancery 
compels a party to pay ? Do those large sums 
which were mentioned to frighten your lordships 
into giving this hill your support do they 
show anything against the Court of Chancery I 
They show that there has been great litigation ; 
but can rny noble and learned friend show that 
such large sums were demanded in Court of 
Chancery fees ? Let him tell your lordships 
what was the amount of fees demanded by that 
court, — what was the tax paid to that court by 
the parties ; and then we shall have some 
; knowledge of the real expenses of the court, 
i All but the fees taken by the court are the 
I usual expenses of litigation, and can form no 
I part of a charge against the Court of Chancery. 
Those expenses must be defrayed by litigants in 
I any case, whether they go into Chancery or into 
■ the Court of Exchequer, or Queen’s Bench, or 
i before another judicial tribunal in the shape 
j of a commission ; and to tell us what is the 
I aggregate cost of the proceeding, is to give 
I us no information as to what is the cost of aj)- 
plication to any court in particular. I say, then, 
my lords, that it is very easy to see what this 
bill is ; it is alleged to be a bill brought in for the 
purpose of saving expense to charities generally, 
and to smaller charities in particular ; but the 
real proposition is to appoint one of the exist- 
ing Masters in Chancery as a commissioner 
under its provision^ Now, my lords, I own I 
cannot see the charm of the separate jurisdic- 
tion thus proposed to be created. What can it 
signify whether a person sits in Southampton 
Buildings, and is called “ a Master,” or whether 
he sits anywhere else, and is called ‘‘ a Commis- 
sioner.” The individual is the same wherevw 
he sits; he may he called ‘*Mr. Master* m 
one place, and “Mr. Commissioner” in another 
place; but his character will not necessarily 
undergo any change ; you may compel him to 
sit in two different places, but the man will hO 
tiie same, and his duties will not bo altered ; ho 
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would etill be the same individual whether you to that proposition ? The objection to it when 
call him “Mr, A. ” here, or “Mr, B.” there ! I made it before, was taken by my noble and 
To me the proposal, therefore, seems an ab- learned friend, the Master of the Rolls, who is 
surdity ; and, my lords, it is a mere fallacy that not now present, but who said, “ 
is attempted to be foisted upon you, when you are a tax imposed upon the suitors 


are told that by merely giving people new 
names, you will save so much money to the 
charities of the country ! Are these men to be 
merely accountants when sitting in one place — 
whilst when sitting in some other place they 
are to be clothed with the character of judicial 
officers ? It is a mere fallacy, my lords, to sup- 


court for the purpose of keeping up the estab- 
lishment — what right have you to exonerate 
the parties from these fees at a probable ex- 
pense to the public Does not iny noble and 

learned friend, by this bill, purpose to inter- 
meddle with these fees ? Does he not reduce 
this tax levied upon the suitor for the purpose 


pose that such change of character in a imblic of keeping up this establishment ? AVhy, my 
officer would effect any imj)rovcment in charity lords, is not taking away the business of 
affairs. But, my lords, my argument gocvS still , court an interference with the tax ? My noble 


further. You admit the fom])etence — the ex- 
cellence of the jurisdiction of the Court of Chan- 
cery — you admit and acknowledge the fairness, 
the impartiality, the strictness of the justice ad- 
ministered there ; and that you have no other 
objection to that court than its expense. 

Now, (said his lordship) diminish that 


and learned friend says you must not interfere 
with the fees because of tbe Fee Fund that 
fund must be kept intact, to meet tbe charts 
to which it is liable ; but at the same time he 
says, “ Take away the business of the court- 
erect a new tribunal for the purpose of trans- 
acting that which from time immemorial 
has been done by tbe Court of Chancery, 


expense — reduce those fees — make such i and thereby reduce the fees which are paid into 
arrangements as will enable parties to come : this fund.” My lords, may I not ask whe- 
into the Court of Chancery at as small an | ther the Fee Fund will not be in exactly the 
expense as they could go before a com- i®^™® predicament in the one case as in t e 
mifisioncr i robbery in the one case, un- 

j doubtedly it must be quite as much robbery in 
Then the parties will have justice admi- { the other ! Take away the business, and you 
nistered in o[)en court, by a tribunal to which * take away the fees, and thus you sanction the 
no complaint can attach, and at an expense not ! principle of remitting the fees. But “ the 
exceeding that which must be incurred in ob- 1 principle ?’* Why, my lords, the principle has 
taining the assistance of a commissioner sitting ! been recognised over and over again. Some 
in private, and without any public control . ' years ago, my noble and learned friend adopted 
And, ray lords, I am happy that it is within my 1 a plan that he promised us was to afford, and 
power to give your lordships, by an illustration, ; which, I am bound to say, has proved a great 
an adequate idea of my meaning — that I ara .i benefit. My noble and learned friend adopted 
able to refer you to an instance where the plan! the ])lan of substituting salaries for fees — the 
which I recommend has in some degree been fees to be still paid by the suitors ; but in place of 
accomplished with benefit to all concerned, going into tbe pockets of tlie officers, they went 
In the consideration of a bill which was intro- j to the establishment of a fee fund. Very shortly 
duced during the last session by a noble duke,: that fund was considerable, it accumulated very 
now sitting upon the cross benches, for facili- 1 fast, and when I acceded to the office of Lora 
tating the drainage of lands, it was found Chancellor, I found that my predecessor had 
highly desirable — nay, indeed, necessary, to, been in the habit of remitting fees. My lords, 
have the sanction of some tribunal, before any; it gave me great pleasure — very great satisfac- 
expense should be incurred. In order fully to! tion — to find, that by means of the accumulating 


ascertain what was the minimum of expense at 
which the sanction of the Court of Chancery 
could be obtained, an inquiry was set on foot. 
Officers of that court were consulted, and we 
found, that in cases where no opposition was 
offered, (for your lordships are aware that 
where there is opposition, it is impossible for 
any one to know where the expense may end) ; 
but in ordinary cases it was ascertained that an 
application can be made to the Court of Chan- 
ceiy for a cost of 15/. And what does the 15/. 
expense consist of? Why, my lords, of fees— 
of fees paid to the court. Then, I say, 
why not remit those fees altogether in such 
eases as are contemplated by the bill before 
ns if Let the parties go at once into the Mas- 
fsi’s office and obtain his sanction and appro- 
wiipf whatever is light, without any fees wW- 


fund, I was able to follow the very excellent 
plan of my predecessor in office. I also re- 
mitted fees, and while I held the great seal, as 
the fee fund increased, the taxation upon the 
suitors diminished ; and if that plan had been 
allowed to go on, there would now have been 
a great diminution in the expenses which are 
charged upon all suits in the Court of Chanceiy» 
Unfortunately, however, that plan of diminish- 
ing the expense to suitors has been stopped for 
a considerable length of time. Great burdens 
have been thrown upon the fee fund, and con- 
sequently no fees can be diminished. 1 am 
not going to say that the discontinuaii||e of so 
gooof a practice is to be charged as a fault to 
my noble and learned friend ; but I must say 
that 1 deeply Yegret the change which has 


_ . , taken place. The measure of 1841 threw w 

charged— there can be no difficulty burden upon that accumulating fee fund, from 
1 But my lordi^ what is the answer, which ithas not recoyeied, a^ in my 4 >pinioa. 
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the time has now arrived when parliament 
must find it necessary and convenient to relieve 
the suitor in the Court of Chancery from the 
burden to which he is rendered liable. In my 
opinion, the burdens thrown upon the fee fund 
are not those which ought to be thrown as a 
tax upon the suitors in the court. It is a 
misfortune that very large compensations have 
to be paid ; but, however they have arisen, I 
contend that they ought to form no charge 
upon this fee fund, and that it is necessary 
that the public should relieve the suitor in 
Chancery, not only from many of the fees now 
charged upon him, but also from all charges 
for compensation to officers. 

STANDING ORDERS ON RAILWAY 
AND OT^IER BILLS. 

That after any road, or canal, or railway, or | 
dock bill shall be read a first time, and before 
any further proceeding thereupon, there be de- 
posited in the office of the clerk of the parlia- 
ments a statement of the length and breadth of 
the space which is intended or sought to be 
taken for the proposed works, and to give up 
which the consent of the owners of the land has 
not been obtained ; together with the names of ; 
such owners, and the heights above the surface 
of all proposed works on the ground of each 
such owner. 

That a return shall also be presented at the 
same time of*thc names of the owners or occu- 
iers of jiny houses situated within three hun- 
red yards of the proposed works, who shall 
have, before the thirty- first December preceding 
the introduction of the bill into parliament, de- 
posited written objections to the said railway 
with the, j)ublic officer apj)ointed to receive the 
plans of the said railway within the ])arish or 
townshij) in which their property is situate, or, 
if the railway should not be proposed to be 
carried through that parish or township, in the 
one through which tlie railway is to pass in 
the manner objected to by the above-mentioned 
parties. 

23 rd Jaw. 184/. 


PROPERTY LAWYER. 

WORDS OF DEVISE TO CARRY AN ESTATE 
IN FEE. 

In a case lately argued in the Court of 
Common Pleas, ^ a point was discussed 
connected with the law of real property, 
which may be considered deserving of a 
short notice. 

It was an action of ejectment, and the 
was, wlietl>er Richard Atkinson, 
&eaon of tl>e testator, took an estate in 
or Ibr life only, in a tnoiety of a house 
' fleotsed to him by Ins fathers will. The 
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father was seised in fee simple of a moiety 
of the house in which his son was living, 
and devised as follows ; — ** I give and be- 
queath to my son, Richard Atkinson, my 
moiety of the house which he now lives in, 
and all my personal properry now in his 
keeping.’* 

For the defendant it was admitted, that 
the word “estate,” if it stood alone, would 
carry the fee simple of the property, but 
the word “house*’ could not have that 
effect, and the words “ moiety of a house” 
did not convey a greater interest than the 
word “ house.” •tin this point, Pettyivood 
V. Cooky Cro. Eliz. 62, was relied on. At 
the other side it was urged, that the words 
“my moiety” denoted the whole of the 
testator’s interest, and are not cut down 
by the words that follow. Bebbv. Pmoyre^ 
11 East, 160; and Paris Miller ^ 5 M.& 
Sel. 408, were cited. 

The court said, the question appeared to 
depend upon the proper interpretation to 
be put upon the words “ my moiety.” If 
these words, in their ordinary signification, 
imported the interest the testator had in 
the house, then this devise would carry 
the whole interest he had, that is, the fee ; 
but if the words had a narrower meaning, 
and imported no more than half of a house, 
then, undoubtedly, the devise of that half 
of the house would be a devise for life only. 
The court w^ere of opinion that the word 
“ moiety ” carried with it the signification 
of the part or interest which the party 
took in any subject-matter, so that when a 
party devised his moiety, he devised his 
half part or interest which he has in the 
thing devised, and tlierefore determined, 
that the words of this devise were suffi- 
cient to carr}^ the fee. Upon this ground 
there was rule absolute for a new trial. 

NOTES ON EQUITY. 


EXECUTOR DE SON TORT. 

It docs not very often happen, accord- 
ing to the reported cases, that persox^s 
are so imprudent as to take on tliemselves 
the important office of executor, and re- 
ceive assets and pay debts, without aqy 
authority ; but 'such cases sometimes give 
rise to litigation, and probably often occur 
without being the subject of a suit |n 
Chancery. By way of warning, we s^H 
odvert to tbe prtnc^al cases m whiqh 
parties so interfering have been held 
for itbeir officiousaess.^ La 
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Thus in one of the early cases where a 
husband who, after the death of his wife, 
an executrix, had goods, which she being 
sole made a gift of by covin, he was 
charged as ,executor de son tort. Wilcocks 
V. Watson^ Cro, Eliz. 405. So, if the hus- 
band of a feme executrix detain part only 
of the testator's goods, he is an exeoutor 
de son tort. Anofiy Cro. Eliz. 472. And 
if a person cancel a bond in which the in- 
testate was bound to another, and give his 
own bond for the same sum, this is in the 
nature of payment, and may make him 
executor de son tort. Martin \. Whippevy 
Cro. Eliz. 114. It has also been lield that 
an executor de son tort cannot discharge 
hinascif from an action brought bj’ a credi- 
tor, by delivering over the effects to the 
rightful executor after the action has been 
brought. Nor can he retain for his own 
debt of a higher nature, by consent of the 
rightful executor, given after the bringing 
of the action by the creditor. Curtis v. 
Vernouy 3 T. R. 587 ; 2 II. Bla. 18. And 
if a lessee die intestate during the term, 
and a stranger enter and take possession, 
he thereby becomes an executor c/e /or/ 
of the term ; and if he commit waste 
therein, he is liable, as executor de son tort, 
to an action of waste. Mayor of Norwich i 
V. Johnson, 3 Mod. 90, So, a person who 
intermeddles in the affairs of the deceased, 
under the direction of one of the executors, 
but who has declined to prove the will, is 
chargeable as executor de son tort. Cottle 
V. Aldrich, 1 Stark. 37. And if a woman, 
possessed of effects which were her hus- 
band's who is dead, uses them as her own, 
and after marries, and her second husband 
also uses them, it is devastavit, and they 
are liable to an execution at the suit of the 
creditors of the second husband. Quich v. 
Stainesy 2 Esp. 657. It appears, also, that 
although a person cannot be charged as i 
executor de son tort, while he acts under a ! 
power of attorney made to him by one of! 
several executors who had proved the will, ' 
yet, if he continue to act after the death of 
such executor, he may be charged as exe- 
cutor c/e son tort, though he act under the 
advice of the attorney of the executor who 
has not proved. Cottle v. Aldrich, 4 Mau. i 
&S. 175. I 

On the other hand, where a man po- 
isasses himself of the effects of the de- 
. iCif ased, under the authority, and as ageat 
jftc the rightful executor, he cannot be 
charged as executor de sen iert. Hall y, 
Ettioi, Peake, 1 19. And if a party receive 
a debt due to the estate of a person de- 


ceased for the purpose of providing the 
funeral, he will not become chargeable as 
executor de son tort, unless be receive a 
greater sum than is reasonable for that 
purpose, regard being had to the estate 
and condition of the deceased, which is a 
question for the jury. Camden v. Fletcher, 
4 Mee. & Weis. 378. 

Where a person has received and paid 
monies on account of the estate of the de- 
ceased, and promptly accounted to the ex- 
ecutor, and has been released by him, it ap- 
pears that he is not responsible as an exe- 
cutor de son tort. The following were the 
circumstances in a case recently decided on 
appeal by the I.ord Chancellor.*^ 

A decree was made by the Vice-Chancellor 
of England, in 1834 , in a suit for the adminis- 
tration of a testator’s estate, where the persons 
named as executors had renounced probate, 
and the widow took out administration, Avith 
the will annexed. A hill was filed by a daughter 
of the testator, beneficially interested, as well 
against her mother, as her brother, who had 
taken upon himself the office of executor de son 
tort. Before administration was granted to the 
widow, the brother had collected a considerable 
part of the estate in Dtnierara. 'I'he brother 
stated, that being in Demerara at the testator’s 
death, he had collecled the effects and paid the 
lebts of the testator in the colony ; but that he 
had, before the bill was filed, accounted for his 
receipts and payments to his co- defendant, and 
I paid over to licr, as administratrix, the balance. 
No evidence, however, Avas given at the hearing 
of the settled account, and the Vice-Chancellor 
made the usual decree for an account against 
both the defendants, Avilh liberty to the Master 
! to state special circumstances. After the decree 
the brother died, and the suit Avas revi\'ed 
against his representative. The Master gave 
effect to the settled account, and found that 
nothing was due from the brother’s estate ; hut 
exceptions to his report were allowed, on the 
ground that the Master had no authority to 
treat the account as settled. 

1 

On an appeal to the Lord Chancellor, 
his lordship, after stating the preceding 
facts, said — 

It appears that the son not only paid over 
the amount of the property in his hands, but 
also accounted to the personal representative, 
and it is said that the result of the account is 
binding upon all persons claiming under the 
testator's will. The decree took no notice of 
that settlement, but directed the ordinary ac- 
count gainst the son as being responsible to 
the plaintiff. The parties pfooeedea before the 
Master under that decree, and, until the time 
Wheh this appeal was presented, took no steps 
for the purpose of altering it ; but iln^g, on 

Carmichael y. Carmchael, 2 PhilUrJLQV 
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exceptions to the Master’s report, that the com ^ directions; for the Master is to take the aci* 
considered the Master’s report as not justified counts, and to be at liberty to state any circum- 
in treating^ the account as settled, they have stances specially. And if the Master should 
now appealed from the decree, and ask that a state, as a special circumstance, that an account 
direction may be introduced into it to the was settled between the co-defendants, with ^ 
effect that, if the Master shall find any account the facts connected with such settlement, the 
to have been settled between the defendants, court would be in a condition to determine 
he is not to disturb it, except liy allowing the whaf, under all the circumstances of the case, 
plaintiff to surcharfije and falsify.” justice required should be done.” 

TV , . 1 , The appeal was dismissed with costs. 

Ills lonisliip said, this proceeded on an . i* 


erroneous view of the practice of the court. 


THE LxVW OF DISTRESS. 


is quite true, that where the accountability 
of the defendant to the plaintifi' is established, 

and a settled or stated account is suggested by distress for rent, or of cattle, &c.,. 
the answer, it is the practice of the court to intro- damage feasant. 

duce such a direction as is now asked, because _ , r i e m ir 

in such a case the direction does not go to the ^ Sir,— T he perusal of the case olGuUw^v. 
root of the accountability of the party ; but, as- Cnsenjt, reported 14 Law Journal, [IS, &.,j U. r.- 
suming him to he accountable, it merely enables i 215, has suggested several inquiries ® e 
the Master, in a certain event, to qualify the | course pro])er to be pursued iindei di erent 


mode of taking the account. But here the ac- 
count is alleged to have been settled, not with 
the plaintiff, but with a co-dcfeiiclant, and the 
result of introducing such a direction in a case 
of that description would be, that there would 
be a decree directing accounts against two de- 
fendants, and at the same time directing the 
Master to inqure into a fact which, if established^ 
would show that the court was wrong in decree- 
ing an account against one of the defendants at 
all. 

** Another fJlijection to what is asked is, that 


circumstances by the ])arty whose goods arc 
distrained. 

In case of a distress on either of the above 
I grounds, one of the following propositions must 
apply : — 

Ist, The distress may be made for the exact 
amount of rent due or damage sustained. 

2nd, It may be made for a larger amount 
than is really due, or on a claim for greater 
damages than have really been sustained. 

3rd, It may be made when there is no rent 
due, or where the distrainor had no title to 


it would be establishing Ibis proposition, that I distress. - , 

au executor do son tort, by settling with the per^ ! 1 He case of a distress for less than is due 

representative, can discharge himself from \ need not be specified, as it wall well come under 
liability to the parties beneficially interesled in ! head. Let us now see how a person 

the testators estate. And before I can do that, should act m each of these proposed cases, and 
1 should require it to be shown that one per- , a little into the law applicable to them^ 
sonal representative can discharge another from i First, then, ir the l^®nant or the owner o c 
responsibility to the parties beneficially inter- cattle make a tender of the rent due, nr of suf- 
ested, by settling accounts with l-iin; for an ficient amends for the damage sustained be/^ 
executor de son tort is subject to all the liabilities *6 rfwfress, the takmff becomes tortious, and 
of an ordinary executor. I '^'U lie against the distoinor ; S« 

“ If, therefore, the case were quite new, and j cosc,_8 K^. 1 7, ^ rnemt snnr^ 

the suit were now before me for the first time, : in replevin ; * • Histrps. 

I should refuse the inquiry as not warranted, tender be ma , 7 ,/nineP onlv i 

either by practice or principle. But if these 
obiectionVhad not cxisU I^’shouldjiave hesiJu^^^^^^^ 

1 Evans v. Elliott, 5 A. & E, 142. Infthis case, 
I apprehend, a reasonable amount for the costs 
of the distress should be tendered with the rent 


tated long liefore I acceded to such an appli- 
cation after the length of time that has elapsed 
since the decree was made, \vithout any explana- 
tion being given of the delay. For whether the 
inquiry was not asked for at the hearing, or, 

being asked for, was refused, is immateriid. In — - ' . .. - j at 

either case the party has been 7cattte KaSSje /^«t A In the foriter 


or damages. ... . • 

Tliere is a distinction worthy of notice be- 


ncgligence in nit coming sooneF. The intro^ of cattle for damage lor^ 

&L of inquiries of this hind into decrees is the impounding may be on the 
anything but a mottir qf course; and though »b® s***- G®»- 


take care pc* , 

not to ^dertroyite jurisdiction, and re&^ilwm bo^ 

41 .:.. Wb 0 ii*^he croodo are impounded, as it majnte 


ends of justice, from a desire, .a, , - 

justice in a particular instance. In this case, when TOei^ocw are 
however, t^ decree authorizes that which is “O®® ^ 

sutiM^nt^to do jdstlce h^tWeen the liaises, and . tnn 

bring the whole case before the court on further impounding, it com 


I pounded, 

te, (at any rate m 

o 5 
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case of a distress for rent^ and neither the dis- 
tress nor the detainer is wrongful 5 Six Car-- 
f enters* ease ; and no action lies for continuing 
m possession the proper time, and selling the 
goods after such tenner, unless, perhaps, where 
there has been express malice ; Ladd v. Thomas, 
suprii; Tflyfor, 8 M. &W. 415. Where, 

however, the distress is for damagefeasani, as 
the distrainor only holds it as a and has 

no power to sell and reimburse himself, the 
owner may, after a tender of sufficient amends, 
maintain detinue for their subsecpient deten- 
tion ; per Tindal, C. J., in GnUivtr v. Cosens. 

Secondly, 'J’Jie remarks made under the last 
head as to a tender of arrears or amends W'ill, | 
in a great measure, apply liere. If a tender of ' 
the aclufd amount due, or damages sustained, ! 
be made before the distress, the taking is ren- 
dered wrongful, as in the former case. So, if 
the tender be made after the distress, but be- 
fore tiie impoundinsr, the detainer is wrongful. 
Hut if the tender be not made till after the im- 
pounding, it likewise comes too late. 

The })roper remedy for an excessive distress, 
or a distress for a larger amount of rent than is 
really due, is an action on the case ; Taylor v. 
Ilenniker, 12 & E. 48S ; and that, even if 

the goods taken were not sufficient to cover the 
actual arre^ys. and although the landlord by a 
second notice of distress state that it is taken 
for the right amount ; though, of course, these 
circumstances would lessen the damages ; ibid. 
It is not necessary, in order to maintain this 
action, that the tenant should suffer his goods 
to be actually sold; he may pay the sum 
clairned, ijnd then have his action for the ex- 
cessive distress ; per Denman, C. J in Skeate 
V. Beale, 11 A. & E. 991 Ik 9 Law J., (N. S.,) 
Q,. B., 233. But it must be cjirefully liorne in 
mind, that in no case can money paid under an 
excessive or wrongful distress be recovered 
b^*k in an action for money had and received ; 
Lindon v. Hooper, Cowp. 414 ; Knibbs v. HaU, 

1 Esp. N. P. C. 84; Skeate v, Beale, and 
Gulliver v. Cosens, supra. 'I'lie only instance 
that I am aware of in which this has been done 
IS in the case of Briggs v. Soirrg, S M. & W. 
729. But here the ofiinion of the court was 
taken by consent on facts stated in a special i 
case in which the point was not raised. It 
would he useless to replevy goods seized under 
an excesshre distress where no tender had beenj 
made previously to their being impounded ; '■ 
for there being some rent in arrear, the defend 
ant would have judgment, and the plaintiff, ofi 
course, be saddled with the costs. Still it is a I 
remedy suggested both in the Six Carpenter*s \ 
case, and in Gulliver y. Cosms. The proper 
course seems to be, after tendering the correct 
amount, to pay the sum demanded, under pro- 
test, and then bring your action (on the case) 
for the excessive distress. By this means you 
immediate possession of the goods. 

Where the distress is for damage feasant, 
aiid tiw distrainor claims more than the owner 
thinks him entitled to, bis proper course, if the 
cattle have been .impounded, is (as un^r the 
<»st head) to tender amends, and on refbsi. 


to bring his action of detinue ; here the proof 
of the sufficiency of the amends rests, as it 
ought to do, with the plaintiff ; Gulliver v. 
Cosens. Case does not lie for such detention ; 
Anscombe v. Share, 1 Camp. 285 ; Sheriff v. 
James, 1 Bing. 341. Nor could money paid to 
obtain possession of the distress he recovered 
in an action for money had and received. 

Thirdly, Little need be said under this head. 
/Fhe proper remedy is an action of trespass. 
j Detinue and trover may also be maintained ; 

I and the goods or cattle may be successfully re- 
! plevied, either before or after the impounding. 

' It must still be remembered, that money paid 
to get rid of such a distress (^nnot be reco- 
vered as money had and received. However, 
if the goods wrongfully taken have been sold, 
the owner may waive the tort and recover their 
value in such action. Hut if a party pay money 
in order to redeem his goods from a wrongful 
distress for rent, he may maintain trover against 
the wrong doer ; Shipwick v. Blanchard, 6 T. R. 
29s ; as also, I apprehend, trespass, and recover 
the amount so paid in damages. 

There are cases in which actions are main- 
tainable for irregularity in making the distress, 
but the consideration of these is foreign to my 
])resent purpose. 

1 should feel indebted to yourself, or any of 
your correspondents, by being informed if I 
am incorrect in any of my several conclusions. 

300. 


RESULT OF THE HH.ARY TERM EX- 
AMINATIOxX. 


The printed list of applicants for admission 
on the Rolls of Attorneys in Hilary Term, con- 
tained the names of no less than . . . 157 

Irieluding persons previously examined 55 

102 

Adding three to be examined, who 
had not given notices of admission, 
and one under a judg?’s order ... 4 
Deducting one who had given an 
admission but not an examination no- 
tice 1 

3 

To be examined 105 

Of these many omitted to deliver 
testimonials of service, namely . .25 

Absent on the day of examination 1 


Withdrew 1 

Not passed 5 32 

Number passed 73 


The examiners were Master Bunce, Mr. 
Amory, Mr. Austen, Mr. Claytoq, and Mr. Co- 
verdale. 







LEGAL OBITUARY. 

1846, Dec. 11.— At Halifax, Nova Scotia, 
Norman Fitzgerald Uniacke, aged 69. He 
was for many years Attorney-General of Lower 
Canada, a representative in the General As- 
sembly, and J udge of the Supreme Court of that 
Colony. He was called to the Bar by the So- 
ciety of Lincoln’s Inn, the 11th Feb. 1805. 

Dec, 22. — Stevens Wade Henslow, solicitor, 
aged 43. Admitted on the Roll, Hilary, 
1826. 

Dec, 30. — At Hurst Green, Sussex, in his 
32nd year, ClidHes Selby Fallowdown, so- 
licitor, of Paper Buildings, Temple. Admitted 
on the Roll, Easter, 1841. 

1847, Jan, 3. — At Sydenham, in his Slst 
year, George Chilton, Esep, late one of the 
Masters of her Majesty's Court of Exchequer. 

Jan. 8 . — At Sherwood Lodge, Battersea, in | 
the 83rd year of his age, the Right Hon. Sir; 
Edward Hyde Fast, Bart., formerly Chief Jus- | 
ticc of the Suj)reine Court at ( -alcutta. He was 
called to the Bar by the Inner Temple, lOth 
Nov. 178(3. 

Jan, 20. — William Braithwaitc, of Serjeant's 
Inn, Fleet Street, solicitor. Admitted on the 
Roll, Hilary, 1837. 

ANALYT1C.4L DIGFSr OF CASKS. 

REPORTED IN ALL THE COURTS. 

®ourt<J of lEquitg. 

LAIV OF ATTORNEYS AND COSTS, ’ 

ACCUMULATION FUND. ! 

A fund arisen from accumulations of a testa- j 
tor’s estate made after the jieriod ])rescribed by ' 
the Thellupson Act, was claimcil by the re- 1 
siduary legatees, ami by the next of kin, ad- j 
versely to each other. I’he court decided in j 
favour of the next of kin, and ordered the costs | 
of suit to be paid out of the fund composed of j 
the capital of the residue and the lawful accu- j 
inulation, and out of the fund in dispute, pro \ 
rata, Elborne v. Goode, 14 Sim. 165. 

Cases cited in the judgment : Ripley v. IMoysey, 

1 Keen, 578; Nisbett v. Murray, 5 Ves. 149- 
158 ; Ackroyd v. Smithson, in Kyre v. Mars- 
den, 4 My. & Cr. 24.5 ; in Roberts v. Walker, 

J Russ. & Myl. 7.52.787 ; Cresswell v. Cheslyn, 
^ Eden, 123, 1 Svrsnt. 571, n. 

AGREEMENT. 

See Lease, 

ADMINISTRATOR. 

See Limited Administrator. 

broker’s commission. 

. Transfer into court, — A party who had been 
ordered to transfer large sums of stock into 
court, paid the broker at the rate of Is, 3d. per 
cent., for identifying him oa making the transfer. 
U^ldf that the payment (which amounted to 


28L 2f. 6d.,) was proper, and ought to be al- 
lowed in taxing the party^s costs* Dwenpwt 
V, Powell, 14 Sim. 276* 

CHARGING order. 

A charging order nisi was obtained under the 
1 & 2 Viet. c. 110, on stock belonging to if. B., 
who thereupon paid the amount, but disputed 
his liability to pay the costs of obtaining the 
order. On the uay for showing cause the case 
was mentioned, when A^. B, was held liable to 
pay the costs of both applications. As to the 
possibility of charging, under the 1 & 2 Viet, 
j c. 110, a part only of a sum of stock standing 
in the name of a debtor. Stanley v. Bond, 8 
Beav. 50, 

CHARITY. 

The defendant in a charity information who 
had been ordered to i)ay the costs of the 
Attorney-General, and of trustees being in- 
solvent and unable to pay, such costs were 
ordered to be paid out of the charity estate* 
Attorney-General v. Lewis, 8 Beav. 179. 

CONTEMPT. 

It is not irregular to engraft upon an order 
of commitment an order that the party com- 
luitted shall pay the costs of his contempt ; but 
if the order extend to charges and expenses as 
well as costs, it is to ihat extent irregular. Van 
Sandan, exparte, 1 Phill, 605. 

Cases cited in llie judgment: Bidlen v. Ovey. 
ItiJ Ves. 141 ; Leonard v. Attwoll, 17 Ves, 
385. 

DEED OF COMPOSITION. 

A ])erson, being embarrassed in bis circum- 
stances, enters into a composition with bis cre- 
ditors, one of whom is bis solicitor The soli- 
citor prepares and (with the debtor and tlie 
other creditors) executes the deed of composi- 
tion, by the terms of which the debtor is to pay 
1,500/. to his creditors by instalments, and to 
insure his life for that amount, and, on failure 
of such payment and insurance, the deed is to 
be void. There is no evidence that the solicitor 
ever explained to his client the nature of the 
legal and equitable obligations imposed on him 
by the deed, or ever instructed him that the 
covenants in it were to be strictly performed, 
or that he, the solicitor, was bouna by it ; but 
there is evidence of a private understanding be- 
tween the solicitor and the client, that the so- 
licitor, notwithstanding the deed, shall be paid 
in full. The debtor fails to insure his life for 
the whole 1,500/. His solicitor cannot, as be- 
tween himself and his client, insist upon this 
failure as ground for avoiding the deed. Watts 
V. Hyde, 2 Coll. 368. 

DELIVERY OF BILL. 

Signing . — Delivery of a bill of costs to an 
agent of the client appointed for that purpose 
held suiiicient. 

Delivery of a bill of costs, unsigned, but ac- 
companiea by a letter signed by the solicito^^i 
and referring to the bills, held a sufficient 
.pliance with the 6 & 7 Viet. Ci>J3, s. 37* Bushp 
in re, 8 Beav. 66. 
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DISCLAIMER. 

A trustee, who was required Jby the bill to 
answer certain interrogatories, answered them 
and disclaimed : Held, that he was only entitled 
to the costs of the disclaimer. Murph/ v. 
O'Shea, 8 Ir. Eq. Rep. 329. 

FUTURE COSTS. 

See SecunV^. 

INTERPLEADER. 

A, lodged money of B/s at a bank, and took 
a deposit receipt in the name of B., and after- 
wards lodged a small sum additional and took 
a recei])t for the whole by JB.’s authorit)', in the 
name of B/s daughter -Y.," staling it was a pro- 
vision for her. After B.'s death A, refusca to 
give the deposit receipt to Y., and set up a 
claim to the money as B.\s administrator; and 
the bank refused to pay A”, without the receipt, 
both X, and A, brought aertions against them. 
Held, that the effect of the dealing was con- 
clusively to constitute the bank the debtor of 
Y.only, and that they could not sustain an inter- 
pleader suit. 

A bill of interpleader cannot be sustained if 
the claims of one defendant is not at least 
colorable. 

A defendant against whom a bill is dismissed, 
cannot be made to pay costs, though the suit 
is caused solely by his misconduct. Cochrane 
V, O'Brien, 8 Ir. Eq. Rep. 241. 

JURISDICTION BY PETITION. 

1 . Settlement of a bill of costs between a so- 
licitor and client upon a special agreement, 
precludes an order being made upon petition 
for taxc'ition ; the agreement must first be set 
aside before the matter can be re-opened. 
Whitcomhe, in re, 8 Rear. 140. 

2. The amount of a bill of costs was included 
in a settled account between a solicitor and 
client, and ret;iin?d by the solicitor out of 
monies in hand : Held, that the conrt had not 
jurisdiction, upon petition under the G &: 7 Viet, 
c. 75, to open the account and order taxation, 
and that it could only be done by a bill. 

A special petition was presented for the tax- 
ation of two bills ; it succeeded only as to one, 
as to which the order might have been obtained 
as of course. The petitioner was ordered to 
pay all the costs. Barwell v. Brooks, 8 Beav. 
121 . 

JURISDICTION OP VICE-CHANCELLORS. 

Under the Solicitors’ Act, (6 & 7 Viet. c. 73), 
references for taxation may be made by the 
Vice-Chancellors as well as by tlie Lord Chan- 
cellor and Master of the Rolls, Carew, in re, 
8 Beav. 128. 

LEASE. 

, Agreement. -^Lessee of a house and fixtures 
agreed to pay the expense of preparing the 
agreement : Hie/d, that he was liable to pay the 
cp$ts of preparing, and of copies of an inventory 
of the nxtpres referred to by the agreement. 
nomas, in re, 8 BeaLW H5, 

LIMITED ADMINISTRATOR. 

An administrator cannot relinquish ihe 


costs of a suit, for a limited administrator 
cannot renounce any benefit to which his 
intestate’s estate is entitled. Davis v. Chanter, 
14 Sim. 212 . 

MOTIONS ABANDONED OR REFUSED. 

A motion which has been opened cannot be 
afterwards treated by the party moving as an 
abandoned motion ; but the parties opposing 
are entitled to costs on a motion refused. Dvg- 
dale V. Johnson, 5 Hare, 92. 

PETITION TO TAX. 

See Jurisdiction. 

REFERENCE. * 

A reference was made as to the title of pro- 
jperty sold in the suit. Exceptions were taken 
i to the Master’s report, and were partly allowed, 
and on a reference back the title was found 
good : Held, that the court could not, on mo- 
tion, adjudicate on the question of the costs of 
the reference. 

The report of Camden v. Benson,* 1 Keen, 
G71, stated to be inaccurate. Flower v.Har- 
l^tojjp, 8 Beav. 199- 

RETAINER. 

Solicitors employed in a suit, and a prosecu- 
tion arising thereon, delivered two hills. The 
surviving plaintiffs obtained an order for the 
taxation of the bills, submitting to pav what 
was due “ on the taxation of their said bills 
before the taxing master they disputed their 
retainer in the prosecution. Tlie Master hav- 
ing completed the taxation, they presented a 
petition, praying that they might be ordered to 
pay the first bill only, and that, if necessary, 
the Master’s certificate and the order for tax- 
ation might he varied. The petition dismissed 
with costs, Spriiigall, in re, 8 Beav. 63. 

REVIVOR FOR COSTS. 

As a general rule, there can be no revivor 
I for untaxed costs, whether the abatement is 
j occasioned by the death of the party who is to 
I pay the costs, or by the death of the party who 
’ IS to receive them. I'he rule is not affected by 
the 3 & 4 Viet. c. 105, s. 27. 

Cases of Morgan v. Scudamore, 2 Ves. jun., 
313; 3 Ves. 195; and Parry v. Stawell, 3 Ir- 
Eq. Rep. 18, 14G, considered and commented 
on. Bowyer v. Beamish, 8 Ir. Eq. Rep. 63. 

SECURITY FOR FUTURE COSTS. 

Quare, whether the contract to pay future 
costs out of the deposits was illegal, as between 
the solicitor and client, attending to the fact, 
that the client, being a trustee, might properly 
stipulate that he should not be personally liabfe 
for the costs to be incurred, but that the same 
should be paid exclusively out of the trust- 
fund. Parsons v. Spooner, 5 Hare, 102. 

SHORT-HAND writers' NOTES, 

In taxing the costs of a motion for a new 
trial of an issue, the costs of copies of the tho^- 
hand writer’s notes of the evidence 
on the former trial are in the discretion 
taxing roaster, regard being bad to the nature 
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of tlie issue and the extent to which such copies, 
if at all, were necessary, hut in no case will 
more than two copies be allowed. Matins v. 
Price, 1 Phill, 590. 

SIGNING BILL OP COSTS. 

See Delivery of Bill. 

TAXATION. 

Solicitor engaged for various parties. — Parties 
agreed to compromise a suit, and that the 
“ costs, charges, and expenses, as between so- 
licitor and client,** should be paid out of the 
fund. Held, that the taxing-master ought to 
treat the suit at properly constituted, and ought 
not, in the taxation, to consider, whether de- 
fendants having interests similar to the plain- 
tiffs, should not have been made co-plain- 
tiffs ; and, secondly, that if any of the parties 
entering into the compromise intended to chal- 
lenge llie i)roi)riety of the constitution of the 
suit, they ought to have distinctly stated, and 
have jirovided for it in the agreement. 

Observations on the imperfect inode, in prac- 
tice, in which solicitors are remunerated for| 
their services. 

By the practice of the court, solicitors are 
often not jiaid at all, or very ill paid, for very 
important services, and therefore, they ought 
not to be deprived of any lawful fees which the 
practice warrants, upon the notion that the bu- 
siness charged may have been of no practical 
benefit. I’hus, where a solicitor acts for a 
plaintiff and for some defendants, he is entitled 
to charge such defendants for the plaintiff’s 
warrants served on his clients the defendants, 
and for attendance thereon, and for separate 
copies of the proceedings, 

Qnmre, whether the retainer of a counsel in 
a cause ceases upon his being appointed 
Queen’s counsel. 

Costs of a case laid before counsel as to a 
supplemental bill, and costs of a consultation 
between a new junior and the former junior 
who had been promoted, allowed in a taxation 
as between solicitor and client. Lucas v 
Peacock, 8 Beav. 1. 

2. After pflfywcMf.— Petition to tax a bill of 
costs after payment, on the ground of trifling 
overcharges, dismissed, but without costs 
Drake, in re, 8 Beav. 123. 

3. After payment. — After payment, an ear- 
parte order for taxation is irregular, and th< 
same rule applies where the payment is made 
by a mortgagee, and the taxation is at the in- 
stance of the mortgagor as the party ultimate!}/ 

" liable to pay.” Carew, in re, 8 Beav. 160. 

4. After a month. — After the expiration of a 
month from the delivery of a bill of costs, and 
before the expiration of twelve months, an orde- 
of course may be obtained for taxation. Hollam 
V. Gwynne, 8 Beav. 124. 

6. DeUvery qf papers. --k client who ha< 
empWed a solicitor in several matters, obtaineiu 
an order of course for the taxation of the cost* 
of one matter only, with a direction, that oi 
payment, the solicitor should deliver all th 
papers belonging to the client. It was dis 


charged with costs for irregularity. Holland v* 
Gwynne, 8 Beav. 124. 

6. Gross sum for costs. — An agreement by a 
solicitor to lake a gross sum from bis client in 
lieu of costs is not void, though regarded by 
the court with jealousy. Whilcomlw, in re, 

8 Beav. 140. 

TRUSTEES. 

Copyhold. — Costs of admittance. — Devise of 
a copyhold estate to three trustees upon tmst 
to permit A. to occupy the same or receive the 
rents and profits thereof for his life ; and after 
the death of A., upon trust to sell the estate 
and divide the j)roceeds amongst the children 
of A. ; and gift of tl»e testator’s residuary estate 
to the trustees upon other trusts, but charged# 
with debts and tlie costs and charges of proving 
and executing the will : Held, that the fines 
payable on the admission of the devisees in 
trust to the copyhold estate were not part of the 
costs and charges of executing the will to be 
borne by the residuary estate, but that such 
expenses of admission were a charge upon the 
copyhold estate so devised. Cole v. Jealous, 

5 Hare, 51 


lECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 


REVOLTED BY BARRISTERS OP THE SEVERAL' 
COURTS. 

Earh €f)mteUar. 

Brown v. Robertson. Dec. I6ib, 1846. 

ORDER OBTAINED ON INCORRECT AFFIDA* 

VIT. — SERVICE OF NOTICE OF MOTION 

An order obtained upon an affidavit of service 
of notice of motion, but which service after- 
wards appears to have been irregular, will 
he discharged with costs. 

This was a motion to discharge an order of 
the Vice-Chancellor of England dismissing 
with costs a notice of motion by one of the de- 
fendants to discharge his Honour’s order for 
the appointment of a receiver in this cause, and 
also, to discharge the last-mentioned order. 

Mr. Teed, for the defendant, Robertson, 
stated, that since the dismissal of the applica- 
tion to the Vice-Chancellor, an affidavit had. 
been filed, from which it appeared that bis 
Honour’s order appointing the receiver had 
been made upon an incorrect affidavit of ser- 
vice of motion by the plaintiffs. The latter 
notice of motion for Thursday, the 4th of June,, 
had not been served upon defendant’s town 
agent until ten o’clock at night on Monday, the 
2l8t of June. By the 22nd of the Orders of 
October, 1842, notices, &c , served after 
8 o’clock in the evening are to be deemed tot 
have been served on the following day ; hence, 
in th^ pitsent case there were not the two clear 
days required by tbe New Orders of May, 
1845, No. 16, Art. 47, between the service of 
such notice and the day therein named for 
hearing the motion. The country s^citor m 
this case appeared in court on the Thursday, 
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and stated that he had not had time to instruct 
counsel, but nevertheless the order was made, 
the Vice-Chancellor deeming, as it was believed, 
that his appearance waived any irregulanty of 
service. 

Mr. J. Parker and Mr. Bazalgette for the 
plaintiff contended, that as this objection had 
not been taken before his honour on the de- 
fendant’s motion to dismiss the said order 
upon which occasion the appointment of the 
receiver had been confirmed on the merits, the 
defendant had by his 'subsequent conduct 
waived the irregularity. 

The Lord Chancellor said, that the order ap- 
pointing the receiver having been obtained 
Vpon an incorrect, not to say false affidavit of 
service of notice, and as it were exparte, it 
clearly could not stand. It was a very impor- 
tant case, and the motion must be allowed. 

Mr. Parker suggested, that no costs would 
be given for the discussion of the unsuccessful j 
motion before his Honour to discharge the ! 
order, as the defendant had rested his case on j 
the merits, and filed long affidavits in supi)ort ; j 
but his lordship remarked, that he could not { 
discriminate between what might and what ! 
might not have been necessary, and therefore, ; 
decreed the costs in the court below and of the j 
present application to this defendant and the 
others (represented by Mr. Southgate) who had 
been served. 


Richardson v. Moore, Dec. 22nd, 1840. 

ORDER TO STAY PROCEEDINGS. 

An order to stay proceedings and png the 
costs, obtained exparte and without notice, 
is irregular. 

The facts arc reported in the last volume of 
the L. O., p. 510. 

Mr. Cooper and Mr. Daniel now appealed 
from the order of Vice-Chancellor Bruce, 

made on the 27th of July last, and whereby his 
Honour directed that all the procedings against 
the defendant should be stayed until further 
order, and that the costs should be paid as be- 
fore directed. 

Mr. Toller supported the order. 

The Lord Chancellor remarked, that there 
were several objections to it, but one irregu- 
larity in it was fatal. The order had been ob- 
tained against the plaintiff behind his back and 
without notice to him. It therefore could not 
be supported, and must be rescinded with 

OOBtB. 


■Smiiihv, Quy. Branwmv, Guy, Dec. 17, 1846 

^BE1>1T0R8’ SUITS* — INTERVENTION OF 

, strangeb.!~transf£r op causes. 

The court wUl not change the conduct of tn* 
queries m the Mast9r*s office in a creditors 
suit upon the application of a stranger to 
that suit. 


f erred to one judge f . the general rule ^ fd - 
transfer into that court in whioh a decree 
was first made. 

Two bills had been filed relative to the estate 
of a certain testator against the defendant as 
administrator, with the will annexed, of the 
said testator's surviving devisee in trust. The 
first had been set down before the Vice-Chan- 
cellor of England, and was a simple creditor’s 
suit. The second before Vice-Chancellor 
IVigram, was also a creditor's bill, but involved 
many complicated circumstances, and alleged 
misappropriation of trust funds by the testa- 
tor’s devisees in trust. The decree in Smith v. 
Guy was in the ordinary form, with the addition 
that the Master should be at liberty to adopt 
any of the accounts directed by the decree in 
Branwin v. Guy ; the decree in the latter suit 
having been obtained j)rior to that in the 
former 

Mr. RoU, (with whom was Mr. Toller,) upon 
the groun'ls of the expense and inconvenience 
of separate inquiries and reports of different 
Masters in respect of the same estate ; the 
great contrariety of interests between the re- 
spective plaintiffs ; the alleged friendliness of the 
defendant’s answer to the bill of the ydalntiff, 
Branwin, and the consequent facility of admit- 
I ling proof of debts to the prejudice of the 
I plaintiff, Smith ; moved on belialf of tlie latter, 
to the effect that the administration of one of 
the suits might be stayed, and that the ydaintifif. 
Smith, miglit have the conduct of the proceed- 
ings in the other ; or, that such order might be 
made as would enable the accounts to be taken 
before all parties, and thus prevent two de- 
i crees. It was admitted that the parties in the 
first cause had been hitherto served with all 
warrants to attend proceedings in the second, 
i but there was no security tliat such courtesy 
' would be continued. Smith had not proved 
as a creditor in the last suit. 

The Lord Chancellor, without hearing the 
other side, said it was a new doctrine to ask 
the court to interfere with proceedings under a 
decree in a suit at the interposition of an ap- 
plicant who was a stranger to that suit. It was 
certainly very desirable to save the expense of 
double proceedings, and an order might be 
made to refer both causes to the same Master, 
with liberty for the plaintiff. Smith, to attend 
the proceedings. If the parties wished it, one 
of the causes might be transferred to the court 
in which the other was set down ; and the re- 
gular practice wa8.to transfer to that court in 
which a decree had been first pronounced. 
Costs of the application to be costs in the 
cause. 

Mr. Craw asked to which of the causes were 
the costs of the defendant, Gujy, who appeared 
in both, to be referred ; but hia lordship made 
no order in respect of them, intimating tliat 
they would be paid out of any funds wbicli 
might be brought iota court 


If causes in ddffiereni courts are to he front- 
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Robinson v. Wall. January 16, 1847. 

OSTS. — BILL OF DISCOVERY.— ORDER 125 
OF ORDERS OF 1845. 

lb is is not a sufficient reason for rtfasing to 
a successful defendant the costs of a hill of\ 
discovery, that he has asked for a discovery 
ofrnatiy matters of which he has not been 
able to make use in his defence. 

In this cause a question was raised on further 
directions, as to the costs of a hill of discovery 
filed by one of the defendants, 'rhe suit was 
for sj)ecific performance. By his Ijill the de 
feiidant asked for a discovery of various alleged 
grounds of defence; namely, the employment 
of putters, and the want of a title in the vendors, 
none of which turned f)ut to he available, as 
w'ell as of one upon which the suit was ulti- 
mately decided in his favour. It was alleged, 
on the ])art of the i)laintift’, that an immense 
mass of imnecessary matter, in consequence 
of these allegations, in respect to which the de- 
fendant had not made out his case, had been 
l)ut upon the file ; and that the costs thus oc- 
casioned, under the r25th Order of 1841, ought 
not to be allowed. 

Mr. Kindeisley and Mr. Chandless for the 
disallowance of the costs. 

Mr. Turner and Mr. Daniel were on the 
other side ; but 

liord Langdale, without calling upon them, 
said that the general orders gave the court a 
discretion, as h) costs in the case of a bill of 
discovery ; hut he did not agree with the pro- 
position, that the costs ouglit to be given only 
where the discovery had l>cen made use of. 
There niigiit l)c many cases in which the re- 
quiring the discovery might he very pro})er, 
while yet it might turn out that no useful dis- 
covery could he obtained. A plaintilF who 
filed a hill which he could not sustain might 
drive the defendant to file a hill of discovery, 
not knowing what the facts really were. There 
was no reason here to think that this hill had 
not been filed bond fide, .and therefore the costs 
must follow the event of the original suit. 


?Uice*Cl)aiiccncir of (fnslantr. 

Combes v. Ramsay. January 21, 1847. 

HILL, AMOUNT OF. — CONSTRUCTION OF 68TH 

ORDER OP MAY, 1845. — DUK DILIGENCE. 

After an application to amend, under the 68/A 
Order of May, 1845, has-been refused by 
the Master, and the Master's decision has 
been affirmed on appeal, the plaintiff is at 
liberty to renew his application to the 
Muster, on fresh evidence, and to 'appeal 
again to the court. . 

If a plaintiff can show a reasonable ground 
for delaying his application, in consequence 
of his expecting further infonnation from 
some proceeding in another suit, the exigency 
of the order, as to due diligence, will have 
been complied with. 


This was an appeal motion from a decisiim 
of Master Farrer, for leave to amend the origi* 
nal and supplemental bills in the above cau8e» 
the Master having refused the application. A 
similar application was made in December last« 
which was also refused, and on appeal to hi« 
Honour the Vice-Chancellor of lingland, the 
judgment of the Master was affirmed. From 
the judgment of his Honour the plaintiff ap- 
pealed to the Lord Chancellor, hut his lordship 
refused to hear the apj)eal, on the ground that, 
according to the stat. ^ & 4 W. 4, c. 04, s. 13, 
and the C(jnstruction put upon that statute in 
Christ's Hospital v. Grainger, 1 Phil. C34, the 
apjieal t«) the Vice-Chancellor was final.* 

A further alfidavit*was then filed in order to 
meet the objection suggested by his Honour in 
his judgment, and the application was renewed 
beh)re the Master, and refused, whereupon an 
a])peal was made to the Chant ellor, under the 
above section of the 3 & 4 W. 4, c. 94, which 
authorises an a])peal to the Lord Chancellor, 
Master of the Rolls, or Vice-Chancellor; but 
his lordshi]) refused to hear it, on the ground, 
that having authority under the act creating 
the new Vicc-Cdiancellors, to transfer causes to 
them, and having determined not to liear origi- 
nal causes, the application was not properly 
made to him. Hence the ])resenl rajijdication. 

'1 he reasons alleged for the ap])lication were 
shortly these : — The original hill was filed for 
the redemption of an estate charged with an 
annuity against the trustee and i)ersonal repre- 
sentalives of the annuitant, and the trustee 
under the annuity deed, having, shortly after 
the bill was filed, sold and conveyed the ])roperty 
to four other parties, a supplemental bill was 
filed in July, 1845, making the purchasers 
defendants to the suit. In August, 1845, the 
triLstce put in his answer, and as a bar to the 
plaintiff’s claim, stated, that in 1826 a decree 
of foreclosure had been obLiined upon a mort- 
gage executed by the party through whom the 
plaintiff claimed. In August following, the 
purch.isers and the trustee put in their answer; 
but the personal representative of the annuitant 
did not put in her answer till May, 1846. On 
the answer of the trustee being laid before 
counsel, he advised that a fresh suit should be 
instituted for the purpose of getting rid of the 
decree of foreclosure which it was alleged bad 
been opened by a subsequent satisfaction of 
the mortgage debt. A bill was accordingly 
filed by the same plaintiff in April, 1846^ 
against the personal representatives of the 
mortgagee, praying to have the decree of fore- 
closure reversed, and for a reconveyance ; and 
the principal defendant to this bill filed a de- 
murrer, which was overruled, and afterward* 
obtained several orders for time to answer, sa 
that the plaintiff had been unable to obtain his 
answer until December last. The answer ofV 
the personal represennitive of the annuitant to 
the supplemental bill was put in on the 7th of 
May, 184fi, so that the time for amending ex- 

• Few the hearing before the Chancellor see 
33 Leg. Oba.» p*. 164. 



304 


Superior Courts 

pired on the 27th of July. It was proved by 
the affidavits in support of the application^ 
that before the time expired, counsel was con- 
sulted as to amending, but that he advised the 
accounts should not be settled until after the 
answer had been obtained to the bill for setting 
aside the decree of foreclosure. The defendants, 
however, having intimated their intention to 
move to dismiss, the accounts were settled, 
and a warrant was taken out before the Master 
for leave to amend on the 2d of November 
last, when the application was refused as above 
mentioned. 

Mr. Cooper and Mr. Miller in support of 
the appeal. 

Mr, Spence, Mr, Stinton, and Mr. Jervis, 
contra. 

The Vice-Chancellor said, that as there ap- 
peared to have been good grounds for waiting 
until the answer to the bill to set aside the 
foreclosure had come in, he should grant the 
application, if the plaintiff’s counsel, on looking 
through that answer, should consider that it 
rendered an amendment necessary. 

<!auccn’j4 iScncl^. 

(Before the Four Judges.) 

In re Shuttleworth, Michaelmas Term, 1846, 

LUNATIC. — ORDER. — MEDICAL CER- 
TIFICATE. 

An order for the detention of a lunatic under 
the 8 Sr 9 Viet. s. 100, s, 45, is good, al- 
though all the particulars enumerated in the 
form annexed to the act are not set out if the 
act is substantially complied with. 

The form of a medical certificate given in 
schedule (J, is directory only, and an equiva^ 
lent will suffice, A statement in a certifi- 
cate, that a lunatic ** labours under delusions 
of various kinds, and is dirty and indecent 
in the extreme,'^ is a sufficient statement j 
and in another certificate, a statement that 
the medical man forms his opinion from 
conversations with the lunatic, without de- 
scribing their purport, was held sufficient, 

A FEMALE lunatic confined in a private 
asylum was brought up by habeas corpus for the 
purpose of being discharged. The order under 
which she was confined was made under the 
8 & 9 Viet, c. 100, 8. 45, All the particulars 
required by the form given in the act were not 
filled up, and the reason for the omission was 
stated to be, that the lunatic was watched by au 
attendant whom she feared. 'Hie statute also 
requires two medical certificates to be given, in 
wjuch the medical man is required to state the 
facts upon which be has formed bis opinion. 
They were as follows 

"1, Thomas Willmott, being a surgeon and 
apothecary duly qualified, hereby certify, that 1 
hawtHs day, separatdy from any other unedical 
practitioner, visited and ^rsonally examined 
JIf. E. R., the person named in the accompany- 
ing statement and order^ and that she is a per- 


; Queen* s Bench, 

son of unsound mind, and a proper person to 
be confined ; and that I have formed this 
opinion from the following fact, that she labours 
under delusions of various kinds, and that she 
is dirty and indecent in the extreme. 

(Signed) ‘'Thomas Willmott.*! 

The other certificate followed the same fprm, 
but stated — “ I have formed this opinion froiu 
conversation I have this day had with the said 
M. E. R, 

(Signed) “William Griffith.’* 

Mr. Parry moved that the lunatic might be 
discharged. He contended that the order was 
bad because all the particulars required by 
the 8 & 9 Viet. c. 100, s. 45, respecting the 
state of the lunatic had not been given. And 
that the certificates were defective because they 
did not comply with the 46th section in stating 
“ any fact or fiicts ” upon which the opinion of 
the medical man has been formed. In In re 
Fell* a general statement was held an insuffi- 
cient statement of facts on which the opinion of 
insanity had been formed. 

Sir John Bayley contrk was not heard. 

Lord Denman, C. J. The case appears to 
me entirely unexceptionable. It is said that 
the act of parliament is peculiar in its terms, 
and that those terms must be exactly observed, 
and that no person should have a right to send 
another to an asylum unless the order conttained 
all the particulars which are set forth in a form 
of order contained in the act. 'J’he question 
which first presents itself whether the re- 
jquisite statements do or do not sufficiently ap- 
pear in this order. In my opinion they do. 

I The statement with resj)ect to the religion of 
the lunatic was made to the full extent of the 
knowledge of the person who made it. He said 
that she had no religious opinions or belief, 
that he knew of ; and this appeared to be all 
that it was possible for him to say. Then, with 
I respect to the statement of the previous history 
I of the person, there was a resonable and suffi- 
cient excuse given for not going into the minute 
.'particulars of that history ; and, if any one had 
' long exercised a xiarticular influence over the 
deranged mind of another, it was impossible to 
expect that, in all respects whatever, a third 
party should be able to give a minute account 
of tne former history of the deranged person. 
In this instance it would be particularly diffi- 
cult, for it is stated that she was in a constant 
state of alarm from one unceasingly watching 
her. As to the first certificate, the language of 
the 46th section gives the form of it, and the 
previous section enacts that any such certificate 
shall contain certain particulars. These pro- 
visions are more directory than essential, and 
they are sufficiently complied with if parfies 
state all that they have been enabled to know of 
the state of the persons with respect to whoK 
they are about to put the act in force. Tket^ 
as to the first Certificate, the medical man states 
tbat^ in his opinion, this woman required to bS' 
put under the care of some one, for, .he smys^ 

m.i, mm, t , ■* «. . i n i i U l M W flw 

* 3 Dowl. 8c Lownd. 373# 
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«lie laboured under certain delusions, and wa: 
dirty and indeceiit in the extreme. It is mon> 
strous to expect that all the particulars of thes^ 
delusions should be stated. It is enough i 
skilful persons state that what they deem to bi 
delusions existed, for among them the natun 
of such delusions is well understood. The 
latter clause of the certificate, that the lunatic 
was dirty and indecent in the extreme, is itsel 
sufficient to indicate the existence of a delusion 
which put her into a state to require protection, 
and the statement of tiie particulars might be 
such as only to disgust all that read them. 
The second certificate does not quite follow the 
act of parliament. This is to be regretted. If 
it had, the question raised might have been 
avoided. Still, if it states what, in substance, 
is equivalent to the form given in the act, it is 
sufficient. None of these certificates are final. 
The object of them is only to put things in a 
train of inquiry ; and with respect to the nature 
of the facts to be stated, tlie object was to point 
out the sources from which they were derived, 
80 as to make that inquiry the more easy, and 
not to enter into particulars on which those 
who read them might not be able to form any 
satisfactory opinion. It seems to me that in 
those respects the certificate has substantially 
complied with all that was required. But the 
court would not be justified in setting at liberty 
a person still in such a state as to be dangerous 
to the public and to herself. It seems to me 
that the court would be abusing the very name 
of liberty if it said, “let this woman be restored 
to liberty,” when it could only be a curse to 
herself and to others. 

Coleridge, Wiyktman, and Erie, J.s, con- 
curred. I 

Rule discharged. 

The Queen v. The Inhabitants of St. Anne, 
Westminster, Hilary Term, 1847. 

PRACTICE.— SESSION. — CASK KhSERVED. | 

A case is reserved by the quarter sessions for 
the opinion of this court, and after the cer- 
tiorari has issued, to briny up the order, 
examination, t^c., an application is made to 
the court to be allowed to take an additional 
objection to the order, when the case comes 
on for aryument. 

Held, that the court would only hear aryvr 
ment on the points reserved by the sessions. 

The party, at whose instance a case is yr anted 
by the sessions, must either rely on the 
points so reserved, or abandon the case and 
rely on any other point which may be 
thought available. 

On appeal against an order of a metropolitan 
magistrate, for the removal of a pauper 
itamikke parish of St. Pancras to the parish of 
Stw Anne, Westminster, the sessions confirmed 
the €Rder> sulgeet to a case which nosed two 
pmnta for the consideration of the court. 
Alb^the cerftbren* to hving up the order- of 
■lesions,- examinations, Ac., issued on the 


— Queen' 8 Bench Practice Court. 

23rd of April, 1846, an application was made 
in the Bail Court by Mr. Pashley, and granted, 
that when the case came on to be heard in the 
Crown Paper, that he might be allowed to take 
an objection to the order of removal, in addition 
to and independent of the grounds appearing by 
the case reserved by the sessions. After the 
case reserved had been argued, 

Mr. Pashley submitted, on the authority of 
the rule of practice laid down in the case of 
Regina v. Heyop^ that he had a right to be 
heard on the objection subsequently taken to 
the validity of the ordes of removal. 

Ciwr. adv. vult. 

Lord Denman, C. J. The court is of opinion, 
that the correct rule »on this subject was laid 
down by Lord Ellenborouyh in Rex v. Guilford^ 
and that we cannot hear this objection to the 
order of removal. The sessions heard and de- 
cided the appeal, reserving certain questions 
for the opinion of this court. The party at 
whose instance the case was granted, must 
either proceed with the case reserved, waiving 
any other objections to the order of removal, 
or must abandon the case and rely on any other 
objections which may be thought available. 
To prevent any doubt, we shall direct a rule to 
be drawn up that will settle the practice in con- 
formity with our opinion. 

(Huccii’sl Belief Ipracttce Court. 

Jones v. Davis, Jan. IBtb, 1847. 

[Coram Erie, J,) 

MOTION TO SET ASIDE AN APPEARANCE 
WHICH HAD BEEN ENTERED FOR DEFEN- 
DANT SEC. STAT. AND SUBSEUUENT PRO- 
CEEDINGS, WHEN TOO LATE. 

The goods of a defendant [for whom an ap^ 
pearance had been entered sec. stat., and 
judgment signed for want of a plea) were 
seized in execution under a fi. fa. on the 
23d of December. On the ISih of January 
a motion was made to set aside the appear- 
ance and subsequent proceedings, on the 
ground that the defendant had never been 
served with any process, and that the levy 
was the first intimation he had that any 
action had been brought against him : Held, 
that this application was made too latOm. 

Hawkins moved for a rule calling upon the 
plaintifiT to show cause why the appearance that 
had been entered herein sec, stat, and all sub- 
sequent proceedings should not be set aside 
for irregularity with costs. The ground 6n 
which the motion was made was, that the de- 
fendant had never been served with any pro- 
cess, and that the first notice that he had of 
any proceedings had been taken against him 
was on the 23d 6f December last, when ms 
;ood8 were seized under a^. /a. for 18 ^. } the 

^ 31 L. Ofc 577, and 2 New Session C3asef, 

i7a...- 

^5 a Chi^R. 384. 
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appenrance had been entered sec, stat. and once of its terms judgment had been signed, 
judgment signed for want of a plea. and Francois taken in execution for the sum of 

Erie, J . This motion is made too late. 57/. 5s., whereupon the above order of Erie, J, 
Why has the defendant let so long a period was made. 

pass ? It appears that his goods were ttdcen in fVtse now showed cause^ and submitted, that 
execution twenty days before Term, and the one partner had not at any time authority to 
probability is that the bailiff has paid over the enter an appearance or confess judgment for 
, money. ^ another. The court then called on the other 

jSawiins. Distinct notice was given to the side to answer that objection. 

, i Jtlen, Serjeant, (£a//with him,) contra. On 

principle one partner has authority to direct an 


bailiff that this motion would be made to the 
court. 

Erie, J . That is done in very many cases, 
and nothing further Is done in the matter. 
Now, if this rule was made absolute, the sheriff 
might be made liable, after having done what 
he was bound to do by the writ, and after he 
has in all probabiUly paid over the money. 
This is a position in which he ought not to i 
be placed by the unreasonable delay of the de- ' 
fendant. Therefore, on the present facts, as 
stated, I think tlie rule ought to be refused. 

Rule refused. 


Camnufit 

Hamhedge v. De La Cruet and Francois. Mi- 
chaelmas Term, Nov. 25, 1846. 

.ENTERING APPEARANCE. — AUTHORITY OF 
PARTNER. — PROCEEDINGS SET ASIDE. 


appearance to be entered for his co-partner. 
But at all events, if that be not so, the only re- 
medy was by an action against the attorney who 
entered the appearance. 

Maule, J. That attorney here appears to be 
a perfect stranger to the defendant Francois, 
and is the latter to continue in custody until lie 
has recovered in an action against such at- 
torney ? 

Allen, Serjeant. There would be an equal 
hardship on the plaintiff in^holding othenvise. 
The cases of Rex v. Addington, Say. 259, and 
Stanhope v. Firmin, 3 Bing. N. C. 301, are au- 
thorities in support of this position. 

Wilde, 1.1 . J. These cases in effect only 
show, that where no injustice is done, the court 
will leave the parly to proceed against the at- 
torney. Here, however, the plaintiff’s attorney 


Onepartutr haj, no authority to direct an np- ! ^ ^ other attorney, a per- 

pearance to he entered for his co-nartnw 8t«™ger to the latter, who is thereupon in- 

in an action against them jointly as part- «“‘®’’ and consent to 

ners, and where an appearance kw, heen so ! *‘‘® ® 

mtered with the knowledge of the plaint irs t^® l>«We m respect 

attorney, the court wilt set asick the pro-' ^ ^ proceedings against hrancois, and m 
eeedings with costs. I clearly no authority given by the 

. * latter, the rule must be discharged with costs. 

In this case an order had been made byj The rest of the court concurred. 

J directing tliat the appearance entered ; Rule discharged with costs, 

lor hrancois with the other defendants, and all | _ 

mibsequent proceedings, should be set aside, * 

with costs to be paid by the plaintiff. That the ‘ 

idefendanthrancois should be discharged out of frivolous plea, demurrer to, early 


HEARING OF. 


The court upon motion will direct, that the 
demurrer, to a. plea which appears to \he 
frivolous and put in for delay, be placed at 
the top of the special paper, so as to secure 
its being heard as soon as possible. 

In this case a summons had been taken 


.emstody, if within four days he paid into court 
.the sum of 571. 5s., which sum was to be i>aid 
plaintiff in case the court should set* 

.Aside ’the order as to the discharge of Francois, I 
wid he was not rendered to gaol within four ' 
days after ; but in case the order was not 
* 1 ? defendant rendered to gaol, 

that sum was to be returned to Francois. -aivci* 

Xo set aside tbis order, a rule nisi had been ob- . out before Pollock, C. B., to set aside a plea, 
,twned on a former day of the term, and the i which alleged that the defendant did not pro- 
appeared to be these: — ^I'he ■ soise modo e^/ormc, but was refused, the plaintiff 
two demndants had been partners up to 1844, ' being left to demur, which he subsequently 
. When they dissolved partnership, and as part- did. llie declaration was on a promissory 
nets they were su^ in the present action ; the note by the payee against the maker. 

TOt Gf summons, however, having been emwed Bramwell now applied to have an early day 
l^n De La Cruet only. When so served the fixod for the hearing of the demurrer. The 
#55! • ^*'®nooi8 plea here was clearly in contravention of the 

•O ained time from the plaintift'’8 attorney, upon new rules, and bdii^; evidently put in for the 

me teras of a judge s order for the dent and purposes of delay, the court, it was submitted, 
' 22?* To effect this the plaintiff’s wowia, on the autbenitHr of Wilson v. Tnoker^ 2 

Amm^ went with and mtroduced De La Cruet DowL P, CL 63, giant -the present applicgtiioiL 
TO another ^tor^y, whom the latter instructed By the Court, Let the canse be pnt at Ae 
vTO appear tor Fwoois and eonsent to the bead of Aeepedal paper, no as to ho fiyt 
juwesorder. Default was afterwards made oa t)m.iieatt epecial pi^ier day. 

in nie performance of that ^der^ And la piitBu- ... gnmiadL; 
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Talbot V. Bulkley, Qraham v. Bandrinollu 
Sittings after Michaehnas Term, Dec. 12, 1846. 

APFIDAVTT TO HOLD TO BAIL. — JUDGE^S 
OBDER FOR ARREST. 

The court has power to discharge out of cus- 
tody a defendant arrested by order of a 
judge under the I fy 2 Viet. c. 110, and 
the defendant may use affidavits to contra- 
dict or escplain those on which the order was 
granted, and such affidavits may he an- 
swered by the plaintiff in showing cause. 

A party arrested under the \6f 2 Viet. c. 110, 
may appeal to another judge, subject to his 
opinion being reviewed by the court. 

Where an order is improperly made under the 
1 2 Viet, c, 110. the defendant is not en- 

titled to set aside the capias, but only to be 
disharged out of custody. 

An affidavit that deponent has been informed 
that defendant hud said that he was about | 
to go abroad is not sufficient to. obtain an | 
order for arrest under the 1 2 Viet. c. 

110 . 

An affidavU for arrest under the 1 2 Viet, 

c. 110, stated an edict of a foreign consul 
requiring the defendant io return to the 
foreign country within a certain time, which 
time had then elapsed: Held, 'in^fficienl to 
found the order. 

Talbot \\ Bulkeley. — ^The defendant having 
been arrested under a judge’s order, deposited 
money in lieu of bail. The affidavits in sup- 
port of the order stated, that the deponent was 
informed that the defendant had said that he 
was about to go abroad. A rule was obtained 
calling on the plaintiff to show catrse why the 
deposit should not he returned, 

Humfrey showed cause upon aKlditional affi- 
davits stating that the defendant had since gone 
to reside abroad, He also argued that the 1 & 

2 Viet. c. 110, vested the judge with’ the discre- 
tion of making an order for the arrest of a de- 
fendant about to cjuit the country, aiid that the 
court had no jurisdiction to rescind the order. 

Martin contrk contended that the court had 
jurisdiction under the 6th section of the t & 2 
Viet. c. 110. He cited Ftn/ay y. Ellefsen, 2 
East, 453 . 

Cur. adv. vtdt. 

Graham v. SandrineUL — In this case the de- 
fendant was arrested for 1,900/., by order of 
JErle, J., founded on an affidavit made on the 
20th October, which stated that an advertise- 
ment appeared in the Times newspaper of the 
15th September, of an edidt of the Austrian 
consul at Smyrna, on the Ist August, stating 
thiit theiddendant had absconded from Smyrna, 
and that he was accused of fraudulent bank- 
raptcy, and reguiiing liim to appear at Smyrna 
in seventy days, and offering a safe conduct. 
The affidmrit ccmeltidAd by statii^ that' the ide« 
TOuent befieved that like ^fendant would oust 
England nnkse np^aehended^ 


The defendant hav^ been arrested, applied 
to Platt, B., to set asi(k the order of Erie, J., 
and all subsequent proceedings, upon affidavits 
that defendant intended to remain in England. 
An application was then made to the court,and 
the points raised being similar to the last case, 
with the additional question as to whether the 
defendant could appeal to another judge to re- 
scind the order, the court took time to consider 
its powers and duties under the 1 & 2 Yict. c. 
110 . 

Cur. adv. vult. 

Parke, B. Before the late statute any judge 
of the superior courts might have ordered an 
arrest, subject to review by the court, and if 
the court thought the order improper, either 
from a defect in the a^davit to hold to baff, or 
because an improper discretion was exercised 
by the judge, they would have set the order 
aside. It is clear that from the terms of the 
6th section of the 1 & 2 Viet. c. 110, the court 
I has power to set aside the order, and there is 
I nothing in that statute to take away the general 
control previously possessed by the court over 
a single judge acting in matters pending in 
j court. 'J'he party arrested may use affidavits 
to contradict or explain those on which the 
order was granted, aud those affidavits may be 
answered by the plaintiff in showing cause. In 
addition a right is given to the person arrested 
to take the opinion of another judge as to the 
propriety of his discliarge, this opinion being 
again subjected to be reviewed by the court 
above. \^ith respect to Graham v. Sandrinelli, 
we think that my brother Platt was right in not 
granting an order to the extent asked, as the 
capias certainly ought not to be set aside ; but 
whether he was right in refusing to discharge 
the defendant is not material now, because we 
think that my brother Erie was wi'ong in mak- 
ing an order to arrest an such an affidavit. It 
is probable he did not advert to the circum- 
stance that the Austaian edict called on the 
defendant to appear at Smyrna in seventy days, 
and that the seventy days bad expired before 
the application was made. Whilst they were 
running he might have thought that tne de^ 
fendant would have obeyed the order and gone 
abroad. The defendant must therefore be dis- 
charged out of custody. In Talbot v. Bulkehy^ 
we think, that if it were not for the matters 
disclosed on the affidavits used on shovmxg 
cause, the defendant would be entitled to have 
the deposit returned. But these affidavits raise 
a question upon which the defendant has not, 
had an opportunity of being heard, viz. 
whether he has not since the arrest broken up 
his establishment and gone to reside abroad. 
That question must therefore be referred to the 
Mgsleiw 

Hotham v. Johnson, P. O. Hilary Term, 3rd 
January, 1846. 

BBTBRAL PL&Aa.-7PUBLlC MFJC&B, . 

Jn an action against the public 

o jdini^stock 3ank, the eouft vml 

Ofe defendant to plead that he m not. a 
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public officer, together with non 'assdthpsit, | 
unless the plaintiff gives an undertaking 
not to sue out execution against the drfend^ 
ant personally. 

In an action againt a public ofHcer of a joint- 
stock batikj 

Unthank had obtained a rule nisi to plead— 
Non assumpsit j 2nd> That defendant was 
not the public officer. 

Manisty showed cause^ and took a prelimi- 
nary objection^ that the declaration was not 
brought before the court by affidavit. He then 
argued that both pleas were not allowable. 

Per curiam. The court will take judicial 
notice of what the declaration is. With respect 
to the pleas, the latter may be struck out upon 
your giving an undertaking not to sue out exe- 
cution against the defendant personally, other- 
wise he ought to be allowed to plead it. 

Rule accordingly. 


means clerk to the corporation, not clerk to the 
secrete^. You could not enter an appewance 
upon affidavit that you had served the writ on 
X, and it had come to the knowledge of B, 
We Bome time ago determined that we would 
not in future dispense with personal service/ 
If a writ is left at a man’s house, and he after- 
wards admits that he received it, we should not 
allow an appearance to be entered on such 
service. You should try to serve the secretary, 
and if you cannot, then apply for a distringas. 

Rule refused. 


Walton V. The Universal Salvage Company, 
Hilary Term, 23rd, January, 1840. 


COMMON LAW SIITINGS. 


£xc$c(|urr of 

After Hilary Term, J84T. 

IN »flDDL£SRX. 

Feb. 2 Common Juries. 

. • S Customs & Com. Juries. 

• * J J Excise & Com. Juries. 

. • o S 


SERVICE OF WRIT. — PUBLIC COMPANY. — 
APPEARANCE. 

The word ** clerk ” hi the Sth section of the 
Uniformity of Process Act means clerk to 
the corporation ; therefore, the court will 
not allow an appearance to he entered for a 
public company upon affidavit that the writ 
has been served on a clerk at the office of 
the company, and that it had come to the 
knowledge of the secretary. 

The court will not in any case dispetise with 
personal service of a writ of summons, 

G. Pollock moved to enter an appearance in 
an action against a public company, upon affi- 
davit that the writ of summons was served on a 
clerk at the office of the company, and that it 
had come to the knowledge of the secretaiy. 
He referred to the Sth section of the Uniformity 
of Process Act, (2 Will. 4, c, 39,) which enacts, 
“that every writ of summons issued against a 
corporation aggregate may be served on the 
mayor or other head officer, or on the town 
clerk, clerk, treasurer, or secretary of such cor- 
poration.” 

Per curiam. The service is not sufficient. 
The word “ clerk ” in the section referred to 


Tuesday • 
Wednesday 
Thursday • 
Friday . . 

Saturday • 
Monday 
Tuesday • 
Wednesday 
Thursday . 
Friday . • 
Saturday . 
Monday • 

Wednesday 
Tuesday 
Wednesday 
Thursdity • 
Friday • 
Saturday • 
Monday 
Tuesday • 
AVednesday 
Thursday . 
Friday • . 

Saturday . 
Monday 


Common Juries. 


• S|)ecial and Com. Juries. 


IN LONDON. 

Feb, 3 To Adjourn only. 

16 A dj t. Day, Com. J uries, 

ir j 

19 f Juries. 

! 20) 

23' 

24 

25 

26 
. 27 

March 1 


Special and Com. Juries. 


The Court will Sit at 10 o’clock. 


• See Goffffs v. Lord Hmtiuglower, 1 D. & L. 
599, 12 M. & W. 503. 


NISI PRIUS CAUSE LIST. 

London.* 


D. Richardson 
Capes and S. 

Keene 

Yineent and S. 

Lewis and S. 
W. H. Gmn 


Ouccn’0 13(nr9. 


BEMANETB TO HILARY TERM, 1847. 


Mackay (Inj*) Brooke 

Blackmore (laj*) Burton and otherSf execu- 

tors, &c. 

Dean (stayed) S.J. Grace 
Franklin & another (stay- 
ed) S. J. Daris and otbera 

Brand (stayed ) Harper 
Bead (Inj.) S.J •Stanley 


Tres, Baxendale and Co. 

Dt« Alban and B. 

J)U Smith 

Covt. Wm. Beran 
IH. Wilde and Co« 
Prom. Few and Co* 


* no Uttf given in our last number were of Middlesex Causes. 
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Phillips 

Pearce and Co, 

C. B. Wilson 
Leigh 

Charles Pearson 
Oliversoii Lavie and Co. 
Lawrunce & P. 

AV right 
Tyas 

Lucy and B. 

Birch and B. 

E. F. Phillips 

Hughes K, and M. 


Amory and Co, 
Tilsoii and Co. 

Bartrura 

Willoughby and J. 
Soles and T. 

C. Young 
Shaw 

Burrell and Son 
Stoddart 

Diclison and (). 

H. K, Campbell 
W.C. Humphreys 
W, II. CJreeii 

W. Ruck 
IMaples and Co. 
Same 

ti. R. Innes 
T.ydo 
Jordeson 
Hum]direy.« 

Parnell and T. 

I. Curling 
Tucker and S. 
Burrell and Son 
Dolinvni and S. 
George Clark 
G. Brace 

Wright and II. 
Hughes K. and M. 
Lacy and B. 

G. F. Hudson 
Cox and S. 

Same 

Gatty and G. 

F. W. Dolman 
1 . T, Pullen 
Freeman and C. 

0, Richards 
Yallop 

.Tutsum and G. 
Watson and B. 
Same 

Dawe 

1. II. and R.Tyns 
Chandler 
George Bower 
Same 

Same 
C. Young 
Same * 

Same " ’ ' - 
Tuctfet and S. 


Hartley & another (steyed) Manton 
R obertson (stayed) S. J . Dargan 
Gibbs (stayed) Aberdeen 
Edwards and another^ es* 


30^ 

Prom. Van Sandau fe Co, 
Cort. Norris and Son 
Covt. Gilbert, Hoo]r,& Co» 


Bigneea 
The Queen 
Soares 
Graham and 
signees, &c. 

The Queen 
Ord 

Bailey and another 

Gregory 

Spicer 

Fisher (stayed) 


S. L Tlie East India Company Dt. Lawfords 
S. J. Bateman and another Indr. Ashley 
S. J« Glyn, Bart., and others Pro. £. and J. Lawford 
others, as- Corney and another (stay- 


ed)’ Issue Simpson & Co. 

S. J. Clarkson I ndt. Savage 

Watson Ca. Win. Moss 

S. J. Curling Pro. Same. 

S. J. Slark, jon. Pro. Bird 

S.J. The General Steam Navi- 
gation Company Ca. Pearce and Co. 

The Corporation of th» 

Royal Exchange Assu* 
ranee Company 
Travors and another Straker and others 
Green and others, S. J. The St. Katherine Dock 
assignees, &c. Company 

Bordier S.J. Barnett and others 

Christian and another S.J. Flavill 
Bclclier and others, assig- 
nees S. j. Green 

Newton & another S.J. Belcher 
S.J. Morrison 
S.J, Smith 

S. J . Blunn and others, execu< 
trix and executors 
S. J . Bishop 

Gnndell and another 
S.J. Rd. Dunn 

Barron Sufficdd 
S.J. Field 
S.J. Zohrab 
Gales 

S.J. Gillctt and Wife 
S.J. Ker 

Harrison and others 
Parrott 
Chnsen 


Read, admix., &c. 

Hooper 

Mullincux 

Barker 
Ingram 
Tho Queen 
Bond 

Ruck and others 
Tl^'letchcr 
Ifarrisou 
(j reen 
Dearinan 
C till dell 
'I'aylor 
Richardson 


(stayed) 


Curling 
l.yon 
Hooper 
Hoare 

Cindraers aatj[ auo Jior 
Follett and others, assig- 
nees S.J. 

Nightingale 
Berkley 

Bailey and another 

Deneulaiu 

Alcock 

Tebbutt and another S. J. 
Stein and others 
Wilkinson ^ 

Smith 

Whittaker and another 
Moore 

Swann and another 
Jutsum 
Kiclstou 
Hebblethwaite 

Lenoir 

J ack son, admiid.^tratQr* Stc, 
Allen and another 
Archibald and others S. J^ 
Bahte S.J. 


S.J. Young and others 
Key and another 
Kiiowles,jun. 
Meacock 
Knowles 


I’hompson 
Nightingale 
De Vear, sued, &c. 
Oliveira 

Mnrchss. of Conyngham 

Castelli 

Straker 

SotOQ 

Hems worth 
Shuttleworth 
Galloway 
Angell 
Varney 
.,11 easel wood 
Wragg 

Sherwin and otbeiv 

Soquet 

Bevan 

Collier 

s^lham^ 

Boddington 


Same Tithain 

jVffiWton and another S.4!r Hyde, jun< 
Si^o . , rXiUidikrd 

' 'Seine S. J. Ash 


Covt. J. C. & H, Fresbfield 
Pro. Dean and Co. 

Covt. Tooke, Son, and II. 
Prom. Dawes and Sons 
Ca. Helme 

Ca. Tnnes 
Pro. Abbott 
Dt. Bevnn 
Pro. Swan 

Pro. Birch and B. 

Dt. Amory and Co. 

Proms. VVestmacott 

Indt. Person 

Prom. E. White 

Ca. Marten, Thomas & Co. 

Pro. Janies 

Pro. Bcdl and Co, 

Ca. King and A. 

Ca. Hiimo 

Pro, Chester and Co, 

Dt, Kirk 
Pro. Lyle 

Pro. Drew & S. and Gray 
Dt, Murray 
Pro. Johnson and Co, 
Proms, 'rhomus Pocoefc 
Dt. Keddell and Co. 

Trov. Allen and N. 

Pro. H. Sturmey 
Pro, Condell 
Pro. Fry, L, and F. 

Dt. R. Swan [Co. 

Proms. Oil verson, Lavie Sc 
Proms. Dean and Co. 
Proms. Neate. 

Ca. VTiIburn 
Proms. Bell and Co. 
Proms. Hicks and M. 

Dt. In person 

Dt. Wright 

Dt. Robinson 

Ca. S. Smith 

Proms. Tilson and Co. 

W. F. Walker 
Proms. Kearns 
Pro. In person 
Proms. Litchfield 
Proms. 1 ntham and Soir. 
Prom. Same 
pFoms. Same 
Pri^s. Soles nod Tk 
PrOins. L Abbott 


Dt. Lucena 



310 


JUti'Prim Canae Lkh, 

Common PM. 


Baxandale aad Co. 

Gfetrne 

S.J. Biyant 

Ga. Ensor 

Asbley 

Hopwood 

S. J. Thom 

Co. Thompson 

C. Pearson 

The May. of London S. J. Parkinson and others 

Dt. Lawrence and P. ] 

Norris and Sons 

Barnewall 

S. J. Gillispie 

Prom. A. Gordon 

Dean and Co. 

Carey 

S.J. Smallwood 

Ca. Dampier 

B; Field 

Griffin 

S. J. Black 

Ca. Oldershaw 

Lofty, Potter, and S. 

Coxhead 

S.J. Cass 

Ca. Ellis 

J. Patterson 

Brink and another 

S.J. Wingnard 

Prom. Bell and Co. 

on verson Lavieand Co. Staunton and another S. J. Batson 

Prom, Smith and Co. 

Parnther and F. 

l^ing and another 

S. J, Jenkyns 

Prom. Bartholomew 

Lowless and Son 

Thorn thwaite 

S.J. Pickering 

Prom, Wright and Co. 

Marten 

rCnill 

S. J. Evans 

Prom. Crowder and M. 

Trehern and W. 

nine and another 

S. J. Lart and another 

Ca. Gregory 

Atkinson and P. 

Budd 

S. J. Bayley 

Cov. Newbon and E. 

Lei^ 

Belcher and another S. J. Brake 

Prom. Skinner 

C. Pearson 

The May. of London S. J. Kinchin 

Tres. Newbon and £. 

Ashurst 

Nickels 

S.J. RosSjjun. 

Ca. Holme and Co. 

Marten 

Johnson and another S. J. Merian and another 

Iss. Leigh 

C, Pearson 

The May. of London S. J. Gr. Weslern Railway Co. Dt, Maples and Co. 

Cattlin 

Green 

S. J. Morson and another 

Dt. Stevens— Crowder&M* 

^ 

»--- — J 

« r Hav and others 

Prom . Lane and Co. 

Wright 

Taylor and another 

S. J. Cooper 

i^a. raxoii 

Hornby and T. 

Levason 

S.J. Wild 

Prom. Austen and 11. 

Vanderconi and Co. 

Barry 

S. J. Evre, Knt. 

Prom. Coverdale and Lee 

Finch and S. 

Clarke 

S. J. Barker and others 

Prom. Stevens and Co. 

Wire and Child 

CroU 

S.J. £dge 

Ca. C. H. Steadman 

Wilde, Reece, and Co. Bell, P, 0. 

S. J. R. Calthrop 

Prom, Bonner 

Same 

Same 

S.J. T. Calthrop 

Prom. Same 

Same 

Melville and another Smith 

Prom. Dove 

C. Fiddoy 

Beard 

S. J. Egerton and others 

Ca. Smith and T. 

Cattlin 

Barker 

S. J. Beauclerk 

Prom, Smith, Witham A Co. 

Same 

Colyer 

S. J. Same 

Prom. Same 

T. M. Wilkin 

Seppings 

J, VV. Nokes 

Dti Wood and B. 

Marten and Co. 

Hyde and others 

S. J. Williams and others 

Ca. Young. V. and Y, 

J. H. Linklater 

Walter and others. 

» exe- 



cutors, Ac. 

S. J. Muiits 

Prom. Gregory and Co. 

Surr and Gibble 

Lockyer 

Morrison 

Prom. liiiulman 

W. Bovan 

Harris 

S..r. Collet 

Oa. Aiuory and Co. 

Ashurst 

Weslropp and others S. J. Solomon 

Prom. Gregory and Co. 

Finney 

Bret tell 

Wyimo 

Prom. Gough 

M« Lewis 

J. VV. Cole 

S.J. Weiss 

Prom. Einislie and P. 

Vincent 

Ward and another. 

assig* 



nees, &cc. 

S. J. Dalton 

Prom. Pontifex and M. 

T. Tyrrell 

Young 

Gouge 

Cb, Hindman and H. 

Martin and Co. 

Lomer 

Kingsford, sen.,and others Trov. Wright and Co. 

Minet and Smith 

Maugcr and another 

S. J. Brightman and others 

Prom, Lane and P. 

Bailey, S. and S. 

Prestage 

Johnson 

Prom. Nicholson 

Pontifex and M. 

Gaskill 

S.J, Vowe 

Dt. Austin and H. 

Same 

Same 

S. J. Chadwick 

Prom. H. S tunny 

Same 

Same 

S.J. Gambier 

Dt. Oliverson, Luvie A Co, 

Oli verson. La vie & Co. 

Bayley 

S.J. Hill 

Prom. K. LUis 

Freeman and Co. 

Ingram 

Symons 

Prom. Letts 

Jenkinson and Co. 

Bird 

Morris 

Prom. Raven and B. 

Amory and Co. 

Bone 

Morrison 

Pooin, Bevan 

Same 

Young 

Same 

Prom. Same 

Marten and Co. 

Boonen and another 

S.J. Lankenau 

Prom. Holmes 

J. Barber 

Riddell 

Soulby and another, exo- 




cutors, Ac. 

Prom. J, Kirkman 

Same 

Same 

Same 

Ca. Same 

Reed and L. 

Block and another 

Robertson 

Prom. Venning and Co. 

£. £. Pownall 

Goodlake 

King 

Prom. Valance and Co. 

Hill and Heald 

Madden 

Major and another 

Dt. ilutcltlnson 

H. £mpBoa 

Cuff 

M^kinnell 

Dt. G. R. Tnnes 

Stroughill 

Humphreys 

Shuttleworth 

Prom. Bell and Co. 

£. Isaacs 

Solomons 

Lazarus and another 

Prom. L. Levy 

B. Munn 

Perry 

Parr 

Prom. H. Philippa 

Notl^ 

Webb 

Butterofld 

Prom. S. Raven 

Same 

Same 

Butterfield fwidowl 

Prom. Same 

A. Hajrnes 

Mahony (otherwise Kelly) Justice 

Its. Justice 

J. Hoagjm 

Stocker 

Gull 

Dt. Marten and Co; 

C. J. Smith 

Shears and another 

Clarke, Bart. 

Prom. Stevens and Co. 
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Oli verson, Lavie & Co. 

Ealli 

S. J. Denistoun 

Ca. Gregory F. andCot,! 

W. Haslam . 

Dyster and others 

S. J. Macnaughton and others 

Pro. J . and J, H.Xioklator 

Barron 

Finder and anollier 

S. J. JohnoQii 

Pro. Baylis and D. 

OUverson, Lavie &, Co, 

Aitcheson 

S.J. Pitt 

Pro. Williamson aod.H, 

Everest and Co. 

Dighton and others 

Menser 

Pro. Lewis and U. 

Bazendale and Co. 

Dawson and others 

S.J. Troup 

Pro. Spyer 

Rickards and W. 

Elliott 

S. J. Moore 

Pro. Langley and G. 

Bazendale and Co. 

Dawson and another 

S.J. Ross 

Pro. Johnston and Co. 

Savage 

Hitebins 

Wright 

l*ro. Badham and Co, 

Swan 

Conway 

McDonough 

Pro. Chaplin 

W. G. Taylor 

Barber 

S.J. Grace 

Cfa. Bower and Son 

Roy and Co. 

Corlett 

S. J. Walbancke 

Pro. W. B. James 

Dampier 

Hughes 

S.J. Ward, Esq. 

Pro. Elmsiie and P. 

Desborough and Y. 

Gautlev 

S. J. Cooper 

^Tres. Bullock and L. 

S. Neal 

King ' 

Gripper 

Tres. Nicholson and P, 

Keddell and Co. 

Phillips and another, as- 


signees 

S. J. Hornaman and others 

Pro. Edwards and W, 

Mardon and P. 

Edwards and another, as- 


signees 

S. J. Mathews 

Issue, Beevor and B, 

T. B. Hudson 

Garwood 

S.J. Ede 

Pro. Harting and Co. 

Day and Co. 

Simmons 

S. J. Edwards, assignees, &c. 

Issue, Mardon and P. 

Fisher and Co. 

Porter and another 

Walker 

Dt. Patterson and Son 

Hawkins and Co. 

Brom/ield 

S.J. Dutton 

Pro. Potter and Co. 

Same 

Jones 

S. J. Jerdein 

Pro. Same 

C. L. Greaves 

Greaves 

Frost 

Pro. J. Taylor 

Bazendale and Co. 

Dawson and others 

S.J. Prichard 

Pro. Asburst 

Same 

Same 

S.J. North 

Pro. Taylor. 

Same 

Entwisle 

S.J. Dent and others 

Pro. Freshfields 

Maples and Co. 

Inchbald 

Lovell 

Pro. Overton and H. 

Baxeiulale and Co. 

Clarke 

S.J. Chaplin 

Pro, Winter and Co. 

M*Lood and S. 

Alexander and another Booker 

Pro. T. Leigh 

Teague 

Green and another, assig- 


nees 

S. J. Laurie, Knt. 

Pro. Webster 

OUverson, Lavie & Co. nMason 

S. J . Owen and others 

Pro, Lane and P, 

Browne 

Pereira 

S. Da Camara 

Dt. Dawes 

Sleo and R. 

Wainman 

Kynman 

Dt. Lammin 

Hastings 

Gains 

Huxley 

Dt. Towiibhend 

G. and E. Hillearv 

Day and another 

Reid 

Dt. Sadgrove 

Ellis 

Heseltine 

S. J . Siggors 

Pro. Robson 

Wood 

Score 

Tbo Tenby, Saundersfoot, 
and South West. Rail- 
way Company 

Pro. Stevens and Co. 

Steadman 

Cowan 

Cole 

Pro. Howell 

Bazendale and another 

Sadler and another 

Johnson 

Pro. Elmsiie and P. 

W. H. Garry 

Allen 

Smart 

Dt. T. J. Jerwood 

Rodgers 

Bridge ford 

Brown and others 

Pro. Amory and Co.-«- 


J. E. Fox 
11. Kensitt, jun. 

R. Ford 
Jones and 13. 

Oil verson , La vie & Co. 
Crowder and M. 


Desborougli and Y. 
J. D. Williams 
Gregory and K. 
liill and H. 

Jones and Co. 
Raxendalo and Co. 


Vivian Mowntt 

Kensit Ewart and another 

Phillips and another Fisher 

Harvey S. J. Chapman 

OUverson and another S. J. Sunly 

Gibb Lidgett and another 

Ollive 0 S. J. Booker 

Foakes S. J. Pilkington 

Barker and another Boyes 

Becker S. J, Webster 

Rigge Burbidge and another 

Browno Holmes 

Dawson and others Hartley 


Milne and Co. — Meggi* 
son and Co. 

Dt. Bazendale and Go. 

Dt. Gray 

Pro. Gedye 

Pro. Johnson and Co. 

Pro. Walton 

Pro. Cox and S. 

Pro. Leigh. 

Pro. H. W. Bull 
Dt. Cox and W. 

Dt. Wiglesworth and Co. 
Ca. Whalley 
Pro. H. R. Hill 
Pro. Hanby 


BUSINESS OF THE COURTS. 

miary Term, 1847. 

IdcncQ. 

This Court will, on Tuesday the and day of Feb. 
next, and the two following days, and on Monday 
the 8th day of February, and the five following 
days, hold Sittings, and will proceed in dispaaing 
of the business in 


The New Trial Paper ; 

The Crown Paper ; and 
The Special Paper ; 

And in giving judgment incases then pending. 

This oouzt will hold Sittings, on Saturday ths 
6th day of Febraaiy next and tha five next fiulow- 
ing dayS| and on Monday the I5th day of Febraaiy 
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next, and will proceed in disposing of the businesB Higgins, Joseph Allen, Francis Higgins, nvd 
then pending in the Charles Morton Ricketts Chamberlain, Led- 

New Trial Paper, and in the bury, Solicitors. Jan. 15. 

Special Paper ; Hepps, Kdwin Chorley, and Thomas Cad wallader 

And on Monday Febrnaiy wixt, r Bnm$, itelicitors, Ja*. 22. 

to deliverjudg^eii fat Strand, 

judgment. and jlweph Martyr, Greenwich, Attorneys and 

Solicitors. Jau.'l5. 


LAW I^ROMOTIONS AND APPOINTMENTS 

In pursuance of an Act passed in the 8th and 9th 
years of the reign of Her present Majesty, in- 
tituled An Act to facilitate the Inclosure and I 
Improvement of Commons and Lands held in I 
Common, the Excharfge of Lands, and the 
Division of Intermixed Lands ; to provide 
Remedies for Defective and Incomplete Ex- 
ecutions, and for the Non-execution of the 
Powers of General and Local Inclosure Acts ; 
and to provide for the Revival of such Powers ! 
in certain cases Notice is liereby given, that [ 
the Inclosure Commissioners for England and 
IVgles have appointed John Johnes, Esq., an 
Assistant Commissioner under the said act; 
and that the Lords Commissioners of her Ma- 
jesty's Treasury have consented to such ap- 
pointment 

And notice is hereby further given, that the said 
John Johnes did on the 12th of January inst., 
at Llandovery, in the city of Carmarthen, 
make the declaration required by the said act 
before John Morgan, a Master Extraordinary 
in Chancery. 

H. C. IMurrs, Secretary, 
New Street, Spring Gardens, Jan, 14, 1817, 

AiASTERSEXTRAORDINARy IN CHAN- 
CERY. 

From Dec, 18///, 1046, to Jan, SSnd, IR 17, /wi/// in- 
clusive, with dates tehen gazetted. 

Baker, Frederick, Derby. Dec. 18. | 

Bishop, Charles, Llandovery. Jan. 5, 

Homfray, Jeston, Hales O won. Dec. 2?. , 

I^ane,. John, jun., Stratford-upon-Avon. Jan, 8. ' 

Lucas, Charles Frederick, Newport Pagneil. Dec. 

22 . 

Musgrave, John, Whitehaven. Jan. 1. 

Sanderson, John, Liverpool. Jan. 5. 

Sherrlng, Joseph Brodrihb, jiin., Bristol, Dec. 18. 

Thompson, Tliomas, Blsliop Wearmoutb, Dec* 25. 

Viner, Robert, Bath, Jan, 12. 

Wiles, George, Horbling. Dec. 25. i 

Voung, Andrew, Falmouth. Jan. 22. ' 

DISSOLUTIONS OF PROFESSIONAL PART. 
NERSHIPS. 

From Dec^ 16th, 18 1'6, to Jan, 92iid, 1847, both in* 
elttsive, with dates when gazetted, 

Dearden, Thomas Ferrand, and John Molesworth, 
Rochdale, Attorneys-at-Law, Solicitors and 
Conveyancers. Jan. 5. 

Foquott, John James, and Leona’^d Worsley, New- 
port, Isle of Wight, A ttorneya and Solicitors. 
Jan. I9. 


Kinder, Joseph, and John Sorrell, 25, Jewry 
Street, Aldgate, Attorneys and Solicitors. 
Jan. 19, 

Lyne, Edward, and Simon Peter, LiskearJ, Attor>^ 
iieys and Solicitors. Jan. 12. 

Millard, James Josinh, and John Francis Adams, 
Cordwuiners* Hall, and 15, Great DislafTLane, 
Attorneys and Solicitors. Jan. 5. 

Parker, Edward, and Thomas Motley Weddell, Sel- 
b}', Attorneys-at-I.nw, Solicitors and Money' 
Scriveners. Doc. 18. 

Parker, Edward, 'ilioinas Motley Weddall, and 
Robert John PiirUc?r, Selb)-, Atlorneys-at-Law, 
Solicitors and Money Scriveners. Dec. 18. 

Price, Uiebard Hope, John Bickerton Deakin, and 
William Dent, Wolverhampton, Attorn eys-at- 
Luw, Solicitors and Conveyancers. Jan. 12. 

Ridlo}', John, and William Laidler Dunn. New- 
castle-uj)on- i’yno and Hexham, Attoriu*ys-al- 
Lsmv and Solicitors. Dec. 22. 

Sellwood, Henry, and James William Conington, 
Horncastle, Attorneys and Solicitors. Jan. 8. 

Sole, Il«nry William, William Charles Sole, and 
Frederick Furner, 68, Aldennanbury, Attorneys 
and Solicitors. Juii. 1. 

Upton, Jolin, anil John Evorard Upton, Leeds, At- 
torneys and Solicitors. Jan. 15. 

WaUliew, Frederick James, and Richard Waltliew# 
5, Furnivars Inn, Solicitors. Jun..>. 

Wilson, Richard, and Edward Turnbull, Hartle- 
pool, Attorneys and Solicitors. Jan. 5. 


PROCEEDINGS IN PARLIAMENT RE- 
LATING TO THE LAW. 

lAOpal Jan. 26, 1817. 

Corn Importation. 

Navigation. 

filouBc of €ommoti£i. 

NEW BILLS. 

Hours of Labour in Factories. For 2ii^ 
reading. Mr. ftelden. 

Law of Settlement of the Poor. ♦In Select 
Committee. Lord John Russell. 

THE EDITOR’S LETTER BOX. 

We are glad to find, for the honour of our 
English legal authors, that Mr. Spence’s vsdu- 
able work on Equitable Jurisdiction, has bfeen 
favourably and ■ eloquently reviewed by Profes- 
sor Mittermaler in the German Journal of 
Foreign Jurisprudence. 

The case and suggestions sent by a subscri- 
ber at Glossop, shall be carefully considered. 

Some valuable correspondence has been un* 
avoidably deferred. * 



DIGEST, AND JOUKNAL OF JURISPRUDENCE, 


SATURDAY, FEBRUARY 6, 1847. 

Quod magis ad nos 

Fertinet, et nescire malum est, agitamus.*' 

Hobat. 


CONVEYANCING JREFORM.— NEW 
HEAL PROPERTY COMMISSION. 

The profession in all its branches, — 
judges, counsel, and solicitors, — will equally 
rejoice in hearing that the Lord Chancellor 
has appointed, or intends to appoint, com- 
missioners to consider the alleged defects 
in the Law of Real Property, and the best 
means of removing those defects. This is 
the constitutional and legal method of pro> 
ceeding. No alterations should be allowed 
in our established laws without the sanction 
and the responsibility of government, aided 
by the advice and assistance of persons 
learned and well-experienced in the several 
departments to which the proposed altera- 
tions relate. ! 

The good old practice used to be, to 
refer the proposed bills to the Judges who, 
if such bills passed into law, would be re- 
quired to execute them. And on the pre- I 
sent occasion the Lord Chancellor has 
adopted a somewhat similar course. We I 
liear that Lbrd Langdale, a judge pecu-| 
liarly distinguished for discAnination, cau- ! 
tiousne88,*and impartiality, will be at the 
head of the commission. Two of the most 
eminent conveyancing Counsel have also 
been selected, — namely, Mr, Brodie, the 
distinguished representative of the old 
system, (but which he has shown himself 
not unwilling to alter where it could be 
really amended,) and Mr. Hayes, an able 
member of the younger race of convey- 
ancers. To these are added two Solicitors 
chosen fr#m a class the most extensively 
engaged in conveyancing practice. The 
gentlemen nominated from this department 

VoL. xxxiii. No. 9S7. 


of the profession are,— Mr. Parkinson of 
the firm of Farrer & Parkinson, and Mr. 
Broderip of the firm of Powell, Broderip, 
& Wilde. 

The profession will undoubtedly thank 
the Lord Chancellor for ti)e considerate 
selection he has been pleased to make — a 
selection wisely calculated to induce a fa>* 

I vourable consideration of whatever measiirei 
! it may be deemed expedient to recommend*' 
I Doubtless, the commissioners will receive^ 

I and indeed invite, the suggestions of prao* 
tical men, and they will exercise their own 
sound judgments on whatever may coma 
before them. 

We hail with much satisfaction the evi- 
dent design, here indicated, of resorting to 
better means for considering the subjects of 
i law reform, than have for several years pre» 
vailed. The proposed changes will now be 
w^eighed and considered by practical mei^ 

I acting under the serious responsibility of 
the office to which they have been honour- 
ably appointed. 

It must be remembered, that when 
measures are proposed, either by individual 
statesmen or private societies, (however 
respectable in their character, or sincere 
in their views,) there is no official or 
public responsibility thrown upon them». 
They make suggestions, often with haste 
and without adequate opportunities of 
due investigation, which, if adopted, 
are made at the peril of those who uib> 
dertake to bring them forward. The pre- 
sent mode of proceeding seems to be in the 
right course. Parliament has been urged 
to simplify, as well the titles to real 
property, as the forms of conveyancej, 
and to establish an effective system of 
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registering bleeds.* The Lord Cbanceller, cuJUes on entrusted wUU the adp^i- 
^stead of allowing erijv further crude and nistratiou pf justice in tlie superior coiirtp. 
'^digested remexUes toibe applied^ lias re- It is felt aii4:;Co^idered.tQ he uaseexuly to 
ferr^ the aU|^ 9 BdvGi»wimnes«ndiihe^}ii^ tO;s4i^eGti(H]at cbiiMPasly at vari- 

jK>sedRemedfettt»tediBe^^ a&^^th^e apirit uiieiinion of the 

3nd reported 'by competent persons, legislattire, button the other hand, by re- 
peculiaily well-sktlicd in alJ the vast and fusing to give effect to such objections, the 
Inarieate details of the subject* rukij of consiruction are somctiaiest broken 

We are not aware that a formal com- in upon and important legal principles vip- 


^missfon will be issued under the Great 
Seal; but, if not, the commissioners will, 
at ah events, act under tlie immediate au- 
thority of the Lord Chancellor, and, as we 
understand, without any salary or emolu- 
ment. 

This inquiry will, doubtless, extend to 
all parts of the subject. Neither the 
Chancellor himscif, nor the eminent Com- 
missioners he has chosen, will be satisfied 
'With a partial and Imperfect investigation. 
We doubt not that tlte materials for form- 
a sound judgment to be collected, under 
tiiis commission, — whether on those parts 
4pf the law of property which are complained 
^ as injurioos, or on the practice of con- 
veyancing which is deemeii so needlessly 
expensive,— will lie derived from the most 
experienced and able practitioners in both 
^branches of the profession. Time must be 
aiUowed to procure and consider tlie inibr- 
mation and opinions of conveyancers and 
aoiicitors ; and thus, it may be lipped, a 
little repose will be allowed to our busy 
brethren before they are called uj)on to 
consider any new bill, either for register- 
ing titles, or sJiortening conveyances. 

We shall be glad, ns early as possible, j 
■to consider the evidence that may be col- 1 
lected, and the report of the learned com- ' 


ktedror 'evaded. As a choice of evils, the 
, l;^Bt assuredly is, to adhere to established 
rules and principles, and suffer the Jegisla- 
i ture to correct its own blunders, and 
remedy the defects created by the im- 
‘ perfect manner in which its intentions are 
declared. 

The law, relating to Orders in Bastardy 
[made by justices, furnishes an illustration 
I of the advantages arising from a strict ad- 
herence to wlmt we have ventured to point 
out as the preferable course, 
j The act popularly known as the New 
Poor Law Act, (4 ti: 5 \V. 4, c. 7G,) made 
I essential and extensive alterations in the 
I law previously in force with respect to the 
I maintenance and support of illegitimate 
I children. After an experience of ten years, 

I the provisions of the New Poor Law Act 
I were found to operate harsldy and iuju- 
iriously in this respect; and by the act 
7 & 8 Viet, c 101, which passed on the 
9ih August, 1844, ‘^all powers for obtain- 
ing or making an order upon any putative 
Tather for tiic maintenance of a bastard 
child ceased and determined, except as 
: thereinafter provided. By the provisions 
of this act the mode of proceeding, in re- 
spect of orders in bastardy, w as materially 
changed, and great additional responsibility 


4nissjoners, as soon as it may be made. 
CONSTRUCTION OF STATUTES. 

PORM OF ORDERS OF AFFILIATION UNDER 
i 8 th VICT. C. 10. 

As we have had occasion repeatedly to 
observe, the bungling manner in w hich 
• modern acts of parliament are for the most 
part framed, imposes great additional diffi- 


j throw'!) ufKin justices in petty session, who 
i were not supplied, cither by the act of par- 
jliament, or from any official source, wdth 
j the forms of proceAling necessary for tlie 
I purpose of carrying tlie act into operation. 
I As might have been ex peeled^ under those 
j circumstances, a great number of orders 
were made by justices in petty session, 
which, however well founded and just as 
regarded the merits, were fountl upon ex- 
amination to be wholly defective in I'orm. 
j In some cases the orders so made came 


The select committee of the House of 
ixMrds appointed to inquire into the burdens on 
real property urged “the necessity of a 
dboroo^ revision of the whole subject of con- 
ti^aiicingy and tlie disuse of the present prolix, 
eiqiensive, and vexatious system.’' They how- 
ever expressed tlieir opinion that “ a registry oj 
title to all real property was essential to the 
success of my attempt to simpliiy the system of 
-conveyancing.” 


I before the quarter sessions upon appeal; 

‘ in other instances, (to one of which we are 
about to refer,) the alleged insufficiency of 
tltc order formed the ground of an appli- 
cation to one of the superior courts. 

The Hueen v. Wroili^ was a rule for a 
certiorari to remove an order of bastardy 

2 D. dc L. 729 . 





made by two jus^ticaa of Buckiugtiata^ire, 
in order that it may be ^qtla■lled/^the 
ground of objection being, tliia t * the order 
omitted to state that tiie eridenee fireckrced 
by the mother was gWen upon oath*, ‘ or 
that the corroborative testimony in a ma> 
terial particular was given upon oath. In 
reply to the objection it was argued^ that 
the act (7 & 8 Viet. c. 101,) in its terms 
did not require the evidence to be givea on 
oatli, tlie enactment being, that the justices 
•* shall hear the evidence of such woman, 
and such other evidence as she may pro^ 
duce, and shall also hear any evidence 
tendered by or on behalf of the person al- 
leged to be tlie father ; and if the evidence 
of the mother be corroborated in sonic ma- 
terial particular by other testimony to the 
satisfaction of the said justices, they may 
adjudge,** &c. ; and tliat an order made in j 
compliance with the language of the act | 
must be sufiicient. On the other hand it i 
was insisted, tliat tlie authorities showed, j 
that although an act was silent as to tite ! 
evidence under it being taken upon oath, 
proceedings were invalid if it appearecl that 
evidence was not so taken. And the 
learned judge, ( Wiyhtman^) who heard the' 
argument, decided, on the authority of the 
cases cited, that the order was insuflicient, 
for not stating that the evidence upon 
which it was made was given upon oath. 
lipg* V. Wroih was determined in Hilary 
Term, and it was understood that 

the ohjcclion made and sustained in that, 
case was applicable to a great number of 
other cases in which orders in bastardy were 
made h}' countiy justices, tlie defect com- 
plained of being found in a printed form 
whicli was pretty generally adopted by 
magistrates tljroughout the kingdom. *rhe; 
consetpicnces of tin’s decision w ere w ithout 
delay represented to the proper autlioritics,! 
and on tlie 8lh May, 1845, another act 
(the d Vief. c. 10,) chtained tlie royal, 
assent, tlie preamble of wliich states that; 
** divers (Questions have been raised ns to, 
the validity of certain orders in bastardy 
made by justices under the act of the last 
session of parliament, intituled, &c., which 
questions are wholly beside tlie merits of| 
the cases ; and it is desirable to remove 
such questions, and to prevent the recur- 
rence of the same or similar questions in 
future.’* The act then goes on to provide, 
tlmt proceedings in bankruptcy, according 
to the forms in the schedule annexed, or 
to the like tenor and effect, shall be valid 


** In re Gray and another, 2 D. & L. 539» 
were expressly relied upon. 


■mM gQ^cient in law. 'All ^ the forms prdU 
narily iTsedin bastardy .proocNlMdm (Iftiin 
number; ) are to be femnd m; the .sebedde 
refernad to by tire act, commencing with 
tke application by tlre’woman^ and inokid- 
tng the warrant of commitmont against the 
patative father in default of tUstress. 

The sufficiency of one of those foms^ 
was the subject of consideration in a case 
very recently reported.** In tliis case, as 
in Rtg. w. Wrcf^, the application was that 
the order should be quashed ; and tlie ob- 
jection was, that althougli the oi*der stated 
that the justices heard ** the evidence of 
the mother, and such other evidence as she 
produced,” yet it did not appear that the 
evidence was taken under the sanction of 
an oath. 

The learned judge, {Wiyhlman), who 
had decided the case of v. Wrothi di- 
rected the attention of the counsel in 
snp|)ort of the objection to the preamble 
of the 8 Viet. c. 101, which, after reciting 
tliat various questions hud been raised as 
to the validity nf orders made under the 
7 & 8 Viet. c. 101, which questions were 
wholly beside the merits of the cases, and 
that it was desirable to remove such ques- 
tions, and to prevent the recurrence of the 
same or similar questions for the fiitore, 
proceeded to enact, “ That where any prc» 
ccedings iiave been bad or taken before 
the passing of this act, or shall hereafter 
be iiad or taken in matters of bastardy 
under the recited act, and sliaJl have been 
set forth according to the forms in the 
schedule hereunto annexed, the same shall 
be taken respectively to have been and to 
be valid and sufficient in law.** The ques- 
tion was, wlicther the order now objected 
to w as not according to the form prescribed 
by the schedule to the act? In reply, it 
was suggested, that tlic stat. 8 Viet. c. 10, 
was only meant to cure technical defects, 
and did not meet an objection wliich went 
to the legality of the whole proceeding ; 
and moreover, that the form given by the 
act left a blank, wliich ought to be filled 
with the words “on oath,” or “on affirma- 
tion, as the case may be. The form given 
by the act ran thus : — “ We having heard 

the evidence of such woman , and 

such other evidence as she hath pro- 
duced.’* The blank, it was submitted, 
must have been intended to be filled up, 
and the only question was, whether it 

® Form, No. 8, Sell., 8 Viet . c. 10, 

The Queen v. The Justices of Cheshire, 3 
D. & L. 337. 

P 2 
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cbotiM? be fiUed up lu .titio xnafioer ak-eady last Plaster term, gave in evidence that Turin ff 
attggestedy or >a'ith the name of the* mother, and Son, merckants at ^Iddlebtirg, inthe pjo- 

vwoe of ZealaBd. oo/the 22nd 

^ ' K ' i: shlppe<i the* goods an question on board the 

?'• EnllUaur.for Lhwpoil. by the order and 
had ^it not been for the cyjrecfeiflins and on the account of preeman, of 
passing.of ,thft staf. 8 Viet. c. JO, Whjfli Rotterdam. That Holmes, as master of the 
tvas ii^teudad to euro such defects as tlmt ship^ signed four several bills of lading for the 
now rolied. i.upoii« Ifit were clear that the g^oocls in the usual form nnto order or assigns: 
legislature imendeil the words “on oatli,** of which were indorsed Ijy Turing and 

dr‘‘on offirihatiorj,” .to be inserted ns fug- *“ ^ ank. «*nd sent, on the 22nd Ja^y, 

^ . ,, , • 1 * * • IV. ..t, 1/86, by them to Freeman, together with an 

gesied. It would be right to give effect to the good, who afterWds received 

such intention ; but be could not $ay con ; another of the bills of lading was retained 
fidently for wbat purpose the blank was, by Turing and Son ; and the remaining one 
leftf and as the order was to thclikq tenour was kej>t by Holmes. On the 23th of July, 
and effect as the form given by the 1786, Turing and Son drew four several bills 
schedule, the objection could not prevail, of exchange upon Freeman, amounting in the 

The rule was therefore discharged. , ^ 

- * - - - goods, which were afterwards accepted by 



tunate, 

an act ot parJ lament, containing a blank, the ; getlicr * 

purpose of whicli a learned judge felt him- 1 from Turing and Son, in the same state iu 
self unable conhdently to state. Happily , ' which he received them, iu order that the goods 
this omission has produced no injustice, ! niiftht be taken possession of and sold by them 
and so far as its merits have been tested ; and on the same day 

by this case, it must be admitted tliat the | ‘‘r): of exchange to 

act of 18 lo lias effectively remedied ibe ; duly paid them, 

technical difficulties arising out of the pro- 1 The plainlifls are creditors of Freeman to the 
ceedings of justices in bastardy, created by I amount of 542/. On the 15th of August, 
the act of the preceding session. 1 1786, and before the four bills of exchange 

drawn by Turing and Son on Freeman became 
due. Freeman hecarne a bankrupt ; those bills 
were regularly protested, and Turing and Son 
have since been obliged, as drawers, to take 
them u]) and pay them. The price of the goods 
so shipped hy Turing and Son is wholly unpaid# 
Turing and Son, hearing of Freeman^s bank* 
ruptcy on tbs 21st of August, 1786, indorsed 
the bill of lading, so retained by them, to the 
' defendants, and transmitted it to them, with 
an invoice of the goods, authorizing them to 
obtain possession of the goods, on account of. 


LEADING CASES IN COMMON 
LAW/ 

I.ICKBARKOtV f. MASON, 

Michadmas Term, 1787 . 

IN THE queen’s he.nch 
2 Term Reports, 68# 


The consignor may stop goods hi tramitu ■ 
before tlicy get into the hands of the con- which the defendants received on the 28th of 
signee, in case of the insolvency of the con- August, irsG. On the arrival of the vessel 
signee; but if the consignee assign the with the goods at Iiiverpool, on the 28th of 
bills of lading to a third person for a valu- August, 1 786, iiic defendants applied to Holmes 
able consideration, the right of tbc con- for the goods, producing the bill of lading, who 
signor, as against suc-h assignee, is di- debvered them, and the defendanU 

1 '‘ru * T r \ took possession of them for and on account of, 

VM?‘®rV There isno distinction be ween a ^,1 to and for the use and benefit of, Turing 
bill of Jading indorsed in blank, and an iri- Son, The defendants sold the goods op 
dorsement to a particular person.** account of Turing and Son, the proceeds 

utT% r t T>i .t whereof amounted to 557/. Before dta brimr- 

Troyer kir a cargo of corn. the ing of this action the plaintUfs demanded tlie 

pne^ issue. The P'amtiffs, at the tnal be- the defendant, and tendered to them 

fotpfiulkr, J., at the Guildhall sittings after tj^ freight and charges j but n«ther the plain* 

— tiffs nor Freeman have paid or offered to pay 

‘ • Iri our last volume we submitted to our the defendants for the goods. To this pvldeim 
rfjiiders a short series of Leadii]^ Cases in the defendants demurred; and the plaiptip^ 
Property and Conveyandng, We now joined in donurrer. . . 

con^neiice a similar selection of Principles of ‘‘ argued in last Trinity Terijit, W 
the Coftiiiion m suppoit of the deinuirer, an4 JwinSr 

^ See ako SaiomMS Nissen, 2T.R#674, against it; and again, on this day, by 
and .K/ht V. Him/, 3 T. R. 464. support of the demurrer, and Bearcroft 

’control.” 



Leading Cases 

The case was twice ajigued, ^nd the fol- 
lowing judgment /dellverecj , 

Ashhxirst, J. As this was a toercandls 
question of Very great importance to the publici 
and had never received a solemn decision in a 
court of law, we were for that reason desiroois 
of having the matter ar^ned a secon^i time; 
rather than on account of any great .doubts 
which we entertained on the first argnment. 
We may lay it down as a broad general prin- 
ciple, that wherever one of two innocent per- 
sons must suffer by the acts of a third, he who 
has endded such third person to occasion the 
loss must sustain it. If that be so, it will be a 
strong and leading clue to the decision of the 
present case. It has been argued, that it 
would be very hard on a consignor, who had 
received no consideration for his goods, if he 
should he obliged to deliver them up in case of 
the insolvency of the consignee, and come in as 
a creditor under his commission for what he 
can get. That is certainly true : but it is a 
hardship which he brings upon himself. When 
a man sells goods, he sells them on the credit 
of the buyer : if he deliver the goods, the pro- | 
perty is altered, and he cannot recover them 
br'‘k again, though the vendee immediately lie- 
co*ac a bankrupt, lint where the delivery is to 
he at a distant place, as between the vendor 
and vendee, the contract is ambulatory till de- 
livery ; and therefore, in case of ilie insolvency 
of the vendee in the meantinie, tlie vendor may 
stop the goods in fransifu. But, as between 
the vendor and third persons, the delivery of a 
bill of lading is a delivery of the goods them- 
selves ; if not, it would enable tlie consignee to 
make the? Inll of lading an instrument of fraud. 
The assignee of a bill of lading trusts to the 
indorsement ; the instrument is in its nature 
transferable ; in this resjiect, therefore, this is 
similar to the case of a hill of exchange. If the 
consignor had intended to restrain the nego- 
1 lability of it, he should have coiihned the de- 
livery of the goods to tlie vendee only : but be 
has made it an indorsable instrument. So it is 
like a bill of exchange ; in which case, as be- 
tween the drawer and the payee, the considera- 
tion may he gone into, yet it cannot between 
the drawer and an indorsee ; and the reason is, 
because it would be enabling either of the 
original parties to assist in a fraud. The rule 
is founded purely on principles of law, and not : 
on the custom of merchants. The custom of 
merchants only establishes that such an instru- 
ment may be indorsed ; but the effect of that 
indorsement is a question of law, which is, 
that as between the original parties the consi- 
deration may be inquired into ; though when 
third persons are concerned, it cannot. This is 
also the case with respect to a bill of lading. 
Though the bill of lading in this case was at 
first indorsed in blank, it is jireciscly the same 
as if it had been originally indorsed to this per- 
son ; for when it was filled up .with his name, 
it was the same as if made to him only. Then 
what was said by Lord Mansfield in the case of 
Wright v. Campbell,^ goes the full length of 

* 4 Burr. 2046. 
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this doctrine : * If the goods be bond fide sold 
by the factor at sea,' {as they may bowheire ms 
other delivery cau< be > given^)' it will, bs 
notwlthstaiiding? the (Statute; 21 , Jfac* Iji c. 
1 9. Th^ vendee shall hold them by. virtue 
the, bill »of sale, though no actual possession is 
uellvered/jarid the owner cah never dlop^e 
with‘ tlie vendee, because the goods were sOld 
hmd fide, and by the owner’s own authority/ 
Nbiv in this case the goods were transferred oj 
the authority of the vendor, because he gave 
the vendee a povver to transfer them y and being 
s,old by bis authority, the property is altered. 
And I am.of opinion that this right of the as- 
signee could not be divested by any subsequent 
circumstances. • 

“Bn//cr, J. This case has been veiy fully* 
very elaborately, and very ably argued, both 
now and in the lajst term ; and though the 
former arguments on the part of the defendant 
did not convince my mind, yet they staggered 
me so much that I wished to Iiear a second 
argument. Before I con si ler the effect of the 
several authorities which have been dted, I 
will take notice of one circumstance in this 
case wiiich is peculiar to it ; not for the purpose 
of founding my judgment upon it, but because 
I would not have it supposed in any future case 
that it passed unnoticed, or that it may not 
hereafter have any ciTect which it ought to 
have. In this case it is stated that there werb 
four bills of lading: it appears by the booklb 
treating on this subject, that according to the 
common course of merchants there are only 
three ; one of which is delivered to the captain 
of the vessel, another is transmitted to the con- 
signee, and the third iis retained \iy the con- 
signor himself, as a testimony against the cap- 
tain in case of any loose dealing. Now if it be 
at pre.scnt the established course among mer- 
chants to have only tluee bills of lading, the 
circumstance of there being a fourth in this 
•ase might, if the case had not been taken out 
of the hands of ihc jury by the demurrer, have 
been proper for their consideration. I am 
aware that that circumstance appears in the bill, 
on which is written, ‘ in witness the master 
hath affirmed to four hills of lading, all of tbib 
tenoiir and date.’ But we all know that it . !• 
not the practice either of persons in trade or in 
the profession to examine very minutely the 
words of an instrument which is pai tly printed 
and partly written ; and if we only look at the 
substance of such an instrument, this may be 
the means of enabling the consignee to com- 
mit a fraud on an innocent person. Then how 
stood the consignee in this case ? He had two 
of the bills of lading, and the captain must 
have a third ; so that the assignee could not 
imagine that the consignor had it in his power 
to order a delivery to any other person. But 1 
mean to lay this circumstance entirely out of 
my consideration in the present case, which I 
think turns wholly on the general question : 
and I make the question even more general 
than was made at the bar, namely, whether a 
bill of lading is by law a transfer of the pro-* 
perty ? This question has been argued upon 
authorities ; and before I take notice of any 
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particular objeetiona which have bfeeuMiiade, I they cannot be mistaken : The fii^t is, what ie 

wiU cansidet those authorities; The principd the case as between the owner of the^^^ds^ 
one relied on by the defendants is that of Snee the factor; the second, as b^tveen the 
Vi prescot* Now, sitting ih a court of law, I and the assignee of the 

Miould think it quite suftcient to say, that that notice; thirdly:, as between the same parties 
was a determinatiaa in a court of equity, and without notice ; fourthly, as to the natuw 
founded on equitable principles. The leading of a bill of sa e of goods at sea in Rcneral. It 
maxim in that court is, that he who seeks is to he recollected that the case on Vriffht v. 
equity must first do equity. I am not disposed Campbeli was decided bythe judge at wisi prtus 
to find fault with that determination as a case upon the ground that the bUl of lading trans- 
in equity; but it is notsuffidentto decide such, furred the whole property at law ; and when it 
ajquestion as that now before us. Lord came before this court on a motion foi a new 

icfcie has, with his usna'i caution, enumerated | trial, Lord confirmed that opinion; 

every circumstance which existed in the case : but a new trial \ras granted on a suspicion ol 
and indeed he has been so particular, that if fraud: therefore it is fair to infer, that if there 
the printed note of it be accurate, which I liad been no fraud, the delivery the bill oi 
doubt, it is not an authority for any case which, lading 'would have been final. If there be 
is not precisely similar to it. The ordy point! traud, it is the same as if the question were 
of law in that case is upon the forms of the* tried between the consignor and the original 
bills of lading ; and Lord Hardwickc thought consignee. According to a note of If njrAf v. 
there wna a distinction between bills of lad- Camphellf which I took in court, Lo^d A/«ns- 

ing indorsed in blank, and those indorsed said, that since the case in Lord nryT/i/iona, 

to particular persons : but it was jiropeiiy ad- it had always been held that the delivery of a 
mitted at the bar that that distinction cannot bid of lading transferred the property at law; 
now be supported. Thus the matter stood till ; if so, every exception to thiit rule arises from 
within these thirty years ; since that lime the , <*quitable considerations which have been 
commercial law of this country has taken a 'adopted in courts of law. Ihe next case is 
very different turn from u liat it did before. ! riiat of v. Cvff.the note of whicii is 

We find in Snee v. Prescot* that I.ord Hard - 1 19 ^ loose to be depended upon : but there is a 
wicke himself was proceeding with great caution, j circumstance in that case which might aiT<ird 
not establishing any general principle, but de- ample ground for the decision; for I connot 
creeing on all the circumstances of the case, s^nppose that Lord Mansfield had forgotten the 
put together. Before that period we find that doctrine which he laid down in this court in 
in. courts of ]a^v &1I the evidence in mercantile IVright v, Campbell. There he observed very 
cases was thrown together; they were left minutely on what did not appear at the trial, 
generally to a jury, and they produced no es- that no letters were produced, and that no price 
tablishcd principle. From that time wc all fixed for the goods : but in Suvignac v. 

know the great study has been to find some die plaintiff had not only the bills of 

certain general princijiles, whicli shall be known j lading and the invoice, but he had also the 
to all mankind not only to rule the particular j letters of advice, from which the real transac- 
case then under consideration, but to sen^e as! don must have appeared ; and if it appeared to 
a guide for the future. Most of us have heard j Idm that Selvetti liad not been paid for the 
these principles stated, reasoned upon, en-| that might have been aground for the 

larged, and explained, till we have been lost in ! determination. The case of Hunter y. Beal^ 
admiration at the strength and stretch of the does not come up to the point now in dispute ; 
human understanding. And I should be very it only determines what is admitted, that, 
sorry to find myself under a necessity of differ- 1 between the vendor and vendee, the property is 
ing from any case on this siib’ect which has “ot altered till delivery of the goods. With 
been decided by Lord Mansfield, who may be respect to the case of Stokes v. La Riviere, ^ 
truly said to be the founder of the commercial perhaps there may be some doubt about the 
law of this country. 1 hope to show, before I of it ; however, it was determined upon a 
have finished my judgment, that there has been different ground ; for the goods w'ere in the 
no inconsistency in any of his deterraination.s ; bands of an agent for both parties : that case, 
but if there had, if I could not reconcile an therefore, does not impeach the doctrine laid 
opinion which he had delivered at nisi prtus down in Wright v. Campbdh It has been 
with his judgment in this court, 1 should not argued at the bar, that it is impossible for the 
hesitate to adopt the latter in preference to the holder of a bill of lading to bring an action on 
former: and it is but just to say, that no judge against the consignor: perhaps that ai^u- 
evet sat here more ready than he ^vas to correct nit’nt is well founded : no special action on the 
an -opinion suddenly given at nisi prius. First, bill of lading has ever been brought ; for if the 
as to the case of V. Campbell, that was bill of lading transfer the property, an action 

a very solemn opinion delivered in this court. trover against the captain for non-^livery. 
In nijr opinion that is one of the best cases that o** against any other persoh who seises the 
we ^ve in the law on mercantile subjects. 

Tbnm are four points in tlmt case, which Lord « Before Lord Mansfield, 1778. 

hat stated so extremely clOar that ^ Sittings after Trinity, 1786, at Guildhall, 

before Lord Mansfield, C. 

V Hil. 25 Geo. 3. 


* I Atk* 245; 
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goods, is the proper form of action^ If , an 
aetion be brought bv a vendor against a vendee, 
between whom' a bill of lading baa pase^; the 
proper action is for goods sold and delivered, 
^en it has been; said that no caaothas vet de^ 
elided that a bill of lading -does transkr the 
property: but in answer- to that it Is to the ob* 
served, that all the cases upon the subject^ 
Uvans V. Martleft,** Wright v. CamptM, and* 
Caldwell V. Bally^ and the universal under- 
standing of mankind— preclude that qnesttoir. 
The cases between the consignor and consignee 
Itave been founded merely on principles of 
equity, and have followed up the pnnciple of 
fliec v. Prescot : for if a man has bought goods, 
and has not paid for them, and cannot pay for 
them, it is not equitable that he should prevent 
the consignor from getting his goods back 
again, if he can do it before they are in fact de- 
livered. There is no weight in the argument 
of hardship on the vendor : at any rate that is a 
bad argument in a court of law ; but in fact there 
is no hardship on him, because he has parted 
with the legal title to the consignee. An argu- 
ment was used with respect to the difficulty of 
determining at what time a bill of lading shall 
be said to transfer the property, especially in a 
case where the goods were never sent out of the 
merchant’s warehouse at all: the answer is, 
that under those circumstances a bill of lading 
could not possibly exist, if the transaction were 
a fair one ; for a bill of lading is an acknow- 
ledgment by the captain, of having received the 
goods on board his ship : therefore it would be 
a fraud in the captain to sign such a bill of 
lading, if he had not received goods on board ; 
and the consignee would be entitled to his 
action against the captain for the fraud. As 
the plaintiff in this case has paid a valuable 
consideration for the goods, and there is no 
colour for imputing fraud or notice to him, I 
am of opinion that he is entitled to the judg- 
ment of the court. 

** Grose, J. After this case has been so elabo- 
rately spoken to by my brethren, it is not ne- 
cessary tor me to enter fully into the question, 
as 1 am of the same opinion with them. But 
I think that the impoi-tance of the subject re- 
quires me to state the general grounds of my 
opinion. I conceive this to be a mere question 
of law, whether, as between the vendor and the 
assignee of the vendee, the bill of lading 
transfers the property. 1 think that it does. 
With respect to the question as between the 
original consignor and consignee, it is now the 
clear, known, and established law tbatthe con- 
signor may seize the goods in transitu, if the 
consignee become insolvent before the delivery 
of them. But that was not always the law. 
The first case of that sort was that o( Wiaeman 
V. Vandeputt in Chancery,! when, on the first 
hearing, the (Chancellor ordered an action of 
trover to be brought, to try whether the con- 
sigaznent vested the proper^ in the consigviscs ; 

1 Ld, Raym. 271 . ‘ 1 Tv R. 20fi. 

! 2 Vern, 203. 


andit.was then dstergiinsd -in a court of 
that it did : but the court of equity thougl^ 8 
light to iid^rpose and .give xieUef; asi^ ‘ 
that time it has always been cDnsideredj» 
tureen the original parties, that the copaeignon 
may seine the goods before they are actui^ 
delivered to the consignee in case of thoidn-r 
solvency of the consignee. But this is a quev*- 
tioQ between the consignor and the assignee of 
the consignee, who ^ not stand in the saine 
situation as the original parties. A bill of 
lading, carries credit with it ; the consignor, by 
his indorsement gives* credit to the bill of 
lading, and on the faith of that money is ad- 
vanced. The first case that I find where an 
attem])t was made to introduce the same law 
between the consigner and the indorsee of tjie 
consignee, is that of Snee v. Prescot ; but as 
my brother BsWer has already made so many 
observations on tliat case, it would be but re- 
petition in me to go over them again, as I en- 
tirely agree with him in them all, as well as in\ 
those which he made on the other cases.. 
I'herefore^ I am of opinion that there should be 
judgment for the plaintiff. 

“ Judgment for the plaintiff.*' 

This judgment was afterwards reversed’ 
in the Exchequer Chamber, (see 1 H. 
Blackstone, 857); but that reversal was/ 
overruled in the House of Lords, (5 T. R.. 
367, and see 6 East, 21); and thus the 
above decision stands confirmed. This- 
celebrated case, says Mr. J. W. Smith, m 
his “ Notes on Leading Cases,” involves 
two important propositions • 

‘^Tlie former is, that the unpaid vendor may^ 
in case of the vendee^ s insolvency, stop the goods 
sold, in transitu. The latter, that the right to 
stop in transitu may be defeated by negotiating^ 
the bill of lading with a bond fide indorsee, 

“The right of aj^^endor to stop in transitu is 
bestowed upon him in order to prevent the in^- 
justice which would take place, if, in conse-^ 
quence of the vendee’s insolvency, while ths< 
price of the goods was yet unpaid, they were 
be seized upon in satisfaction of his liabilities^ 
and so the property of one man were to be di»-- 
posed of in payment of the debts of another^,. 
The doctrine was first introduced in equitv W 
the cases of Wiseman v. Vandeput, 2 Vem... 
203 ; Sfiee v. Prescot, 1 Atk. 246, and 
V. Lambert, 2 Edem 75, .Amb, 39. It has since 
been repeatedly discussed in courts of common^ 
law; and it appears strange, that thpus^ 
stoppage in transitu has been for many years, 
one of the most practically impevtant bimnebee 
of commercial law, yet its precise effect upon 
the contract of sale has never as yet been as-^' 
certained. 

“ The question whether stoj^age in iransitm 
resciiMl tbs contract of sale aitogether, or onljf 
put the vsndor in possession of a Ueaon th^ 
goods defeasible on payment of the price agreea v , 
on, 1^8 often been matter of controyersy^ar* 
ticularly in Clay y, Harrison, 10 B, & C. 99^. 
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The Neiv Book of Costs in the Superior 
Courts of Common Law at Westminster^ 


Jteinew : Dex^s New Book of Costs, 

and was said in Stephens v. Wilkinson ^ 3 B. & We wake these remarks on introducing 
Ad. 323, to he still undetermined. See also a new bill of costs book whiclj, we think, 
Wilmhurst v. Bowker, 5 Bingh. N. C. 647 ; and jg calculated to assist the practitioner and 
Mdwards v. Brewer^ 2 Mee. is W. 376.’* Iilg clerks in preparing bills of costs. Such 

assistance cannot fail to be highly accept- 
NOTICES OF NEW BOOKS. able in every solicitor’s office. 

Tijerc are, indeed, several precedents of 
bills of costs, either separately or comprised 
in the books of practice ; but, for the most 

tncludwff the Croxen and Queen’s lie- are either out of pr.n , or are 

membraicer’s Offices: also, in Ea„k. “V"'* " 1 ? ? 

ruptey, the CeJ far Relief cf Insolvent ““f "’f « 

EeblL, in conLjanch,/ and miscel^ and rules of wurt, and new directions to 

laneous matters. Containwg, also, the f® •'‘■‘faxing o cers. 

Last DireeUwu, to t/:e Taxing Officers circumstances, the author 

sspon the Lower Scale. Ky Edwaiu, f “[ 

Thomas Dax, of the Excheier Office, H'e profession ; and he trusts that it will 
Gentleman. London : Owen Kichards. a® correct as it is possible to make 

1847 Prt XX having been revised by the most com- 

potent persons in authority. 

Of all the duties of an attorney, that of In the arrangement of the work the coni- 
making out his bill of costs would appear piler states that, 
to be the most agreeable. Here he may .. 

^scribe bis vaiious ext tions, and set collecting, under one head, all costs apjicrtaining 
down the accustomed charges, claiming , proceedings by plaintiffs, and untlcr another 
his own rights, and doing justice to his, head all costs incurred by defendants, the de- 
client. This may be so in theory, but in ; fendant’s costs, in each particular case, iinme- 
practicc it is far otherwise. If, at the eiul|diately follow those of the plaintiff; whereby 
of the year, or at the end of a cause, an I an attorney, whilst settling the costs of tlie op- 
attorney could fashion his charges like a j posite party, will at once see Nvh^ costs he may 

attendtU.ee, so many guineas oi like a higher scale,) will be hiund the plaintiff’s costs 
merchant or trader — “ 1 o goods so much ; ; ' in an action on a hail bond,’ and immediately 
the duty would be pleasantly and easily ; following will also be found such cosis as the 
discharged. But, accordimg to the long- j defendant’s attorney is entitled to charge against 
«itablis1ic(l practice, it is necessary that ! I*'® ""’n client. 'Hiis order will prevent the 
the attorney should set forth what advice j referring to different parts of the 

he gave on each attendance, and state thei „rri - r i * r i n 

1 1 J . , . i “ 1 he correctness of the precedents of bills 

substance of each letter that he writes.' .. . » 

The reason and necessity of every step lie 


he w ntes. he the more relied upon, as almost the 


takes must be shown ; and, no doubt, a 
well-drawn and accurate bill of costs sliould 
contain a complete history of the action or 
suit or transaction in which he has been 
engaged. 

Now, an attorney in considerable prac- 
tice can rarely find time to draw out a full 
statement of all ilie various matters of bu- 
siness despatched in each day. He is fre- 
q^ueritly driven to delay the entry of bis 
atteDdanccs and correspondence for several 
days, and then the task becomes 0|)prebsive, 
and he is obliged to curtail and abridge it. 
When the bill is afterwards prepared for 
the client, or for taxation between party 
and party, it is very troublesome and dif- 
fictilt to supply (he deficiencies from ihe 
lettOira and papers. Many losses conse- 
quently occur, and deductions are made by 
the taxing officer, which belter explanation 
Inight have prevented. 


whole of them have been copied from bills that 
have actually gone through the ordeal of taxa- 
tion ; hut as it would he difficult to collect bills 
that have been already taxed, suitable to all oc- 
casions, other precedents have been framed to 
meet any deficiency. It would be impossible 
to collect or frame precedents to meet e\'ery 
emergency, but sufficient will be found for most 
cas 2 s that are ever likely to occur. 

‘*As far as it was practicable, without need- 
less repetition, complete precedents for bills, 
have been given ; so that it will seldom be ne- 
cessary to refer to one part of the book for some 
items, and to other parts for the remainder; 
by this much trouble and inconvenience is 
avoided,” 

The greatest difficulty in the taxation of. 
costs arises under the U. G. H. T. 2 W. 4, 
r. 74, in reference to cross issues ; namely, 
where, upon the same record, some issues, 
or parts of issues, are found ibr tlie ptoin^r 
tifi; and others for the defendants To oih 
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viate Uiis difficuUyy a^far aft it >» pr^ic- 
aUe Mr* Dax ihaft prepared several prece- 
dents for btllsto meet such cases*: < 

“See Nos, 47^^ 48, and 4iD* un^er Jigtijer 
scale of costs. Np. 47 will show the ciosti^ to 
which the plaintiff Is entitled upon 
pleadings where the verdict is for the -plaintiff 
upon the whole record. No. 48 will to 
what costs the plaintiff is restricteid when one 
or more issues are found for the defendant ; 
and the next bill, for the defendant, will give the 
costs to which, under such circumstances, the 
defendant is entitled, and which are to be de- 
ducted from the plaintiff’s costs. And again. 
No. 49s and the following bill for the defend- i 
ant, will show the costs to which each party is | 
respectivelv entitled where the material verdict 
js for the defendant, and some immaterial issue 
is found for the plaintiff. Although the R. G. 
appears, in terms, to direct a deduction of the 
defendant’s from a plaintiff’s costs, yet it lias 
lieen held in the case of Milner v. Graham^ 2 
Dowl. 422, that where the defendant’s costs 
amount to a larger sum than the plaintiff’s 
costs, th.; j)laintifl’’s costs may be deducted 
from the defendant’s. Although these prece- 
dents are not suitable for all occasions, inas- 
much as the pleadings and results cannot be 
always alike, yet it is presumed the principle 
has been sudiciontly illustrated to enable at- 
torneys to frame their bills according to the 
exigencies of each particular case. 

“ Forms of afiidavits of increase, suitable to | 
such matters, as also for general occasions, 
will be found in the appendix. 

'‘The general fees and allowances applicable 
to cases iu the Crown Oflfice are added ; but to 
have given precedents for bills might have in- 
terfered with Mr, Coinci'*8 publication, and 
would have been unjust towards that gentle- 
man. 

“The general fees and allownrees in the 
Queen’s lleinembrancer’s ofUce are also added. 
It has not been thought necessary to increase 
the bulk and consequent expense of this work 
by framing precedents of bills therein, as there 
are no plaintiff's costs for private individuals ; | 
and the attorneys’ costs on defending their j 
clients may be easily framed from the general 
charges. 

“ The costs relating to ])roceedings in bank- 
ruptcy are given so far as they can well be. 
And the precedents of bills iu the Court for 
l^lief of Insolvent Debtors, as framed by 
Messrs. Lewis, of Ely Place, having been 
foupd correct, have been transferred to this 
work.” 

It would, perhaps, have been desirable 
to state the principles observed on the 
taxation of costs in the Masters’ offices, 
blit to supply that defect, the author 
refers to Master Dax’s work on The 
Practice in the Offices of the Masters.” 
For anything relatin^^ to that part of ' the 
subject, reference may be had to that work. 


fe conveyaBcIng, the iiwiil charge# 
some precedents have been added; 
use of young practitioners. The 
allowancfes are those given under the 
of “ general charges.** Every bill must be 
made out conformable to the “general 
charges/* adding such items for journies, 
attendances, as may be absolutely ne- 
cessary to be taken. On conveyancing 
matters Mr. Dax’s practical knowledge is, 
of course, very limited^ Such costs rarely 
come under the notice of the common law 
taxing officers. 

BRIEF NOTES' OF DECISIONS IN 
HILARY TERM. 

Tub term has concluded. The activity ob- 
servable at the commencement was not 
sustained during its progress. The amount of 
new business fell short of the usual average, 
and no case of very striking importance can 
be said to have been discussed either in the 
equity or common law courts. 

Several points, however, of professional in^ 
terest, in addition to those noticed in a former 
number,* have been mooted or decided during 
the term, which it is now proposed concisely 
to enumerate, in anticipation of the regular 
reports, without desiring it to be understood 
that our sjTfnxpsis is complete, or affords a 
sufficient substitute for the more extensive and 
accurate information furnished by the rcr- 
ports, 

PRACTICE AT NISI PRIUS. 

In an action on the case for negligent driv<- 
I ing, the defendant’s counsel, at tlie close of 
I the plaintiff'’s case, submitted that the evidence 
jwas insufficient. The judge who presided 
; decided that there was evidence to go to the 
I jury, but reserved leave to enter a nonsuit if 
I the court shoulff be of a different opinion. 

I The defendant’s counsel then addressed the^ 
jury and called witnesses, and the jury found 
for the jdaintiff. Upon a motion in the Comt 
of Queen’s Bench to enter a nonsuit pursuant 
to leave. Lord Denman, C. J„ intimated sin 
opinion, that the motion ought not to be en- 
tertained under the circumstances. Leave ^ 
enter a nonsuit was in effect an agreemcint 
between plaintiff and defendant with the ass^t 
of the jimge, founded upon a particular state 
of facts then known to all the parties* If ft 
new state of facts were substituted and pri^ 
sented to the jury, the consent of the judge 
must be supposed to be withdrawn. Rule 
refused. Hall v. Darell, 13 Jan., Q. B. 

PUBLICATION OF POOR-RATE. -r- DISTRft.fft 

WARRANT, FORM OF,— CONSTRUCTION OF 
ST VICT. C. 45. , 

h ah action of trespass against magistrate^ 
who had issued a distress warrant for poor* 
rates, it was objected, 1st, That the pubHc#* 

Ante, 205. 

P 5 
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tt 0 ii 6f the rate was insufficient^ as notice had 
^beeii put up oniy at -one door of a new church, 
•<i)4iili6t there was an old bkureh in the parish, 
wd also- aechooUKmae in which divine ser- 
wica was celebrateiri eyery 8unday. ^ 2 ndly, 
jThat the form of warrant ' lyas insufficient, as 
4he warrant only alleged that it had been 

duly proved” that the plaintiffs refused to 
pay the rate, without adding that the jiroof 
Vas on oath. 3rdly, It was objected, that tlie 
wramint misdescribed the rate, by stating it to 
iiave been made not on<the day it was actually 
anade, but on the day it was allowed by the 
magistrates. The decision of the court on 
the first point turned on the construction to 
'be put on the stat. 1 Vitt., c. 45, s. 2, which 
unacted, that all proclamations or notices 
theretofore given or made in churches or 
chapels, during or after divine service, should 
in future be written or printed, and “ affixed 
on or near to the doors of all the churches 
and chapels within such parish or place.” 
The court thought this meant the most usual 
door of each church or chapel reddendo sin- 
gula singulis. As the old church was not 
used for the celebration of divine service for 
twelve years, it was no longer a church within 
the meaning of the act, and the school-house 
was not a church or chapel any more than the 
dissenting places of worship within the parish. 
The first objection, therefore, could not pre- 
vail. As to the second objection, it was 
unougli to say that there was no case which 
went to show that a warrant of distress for 
poor-rate was hed to be bad, for not stating 
that the refusal to pay the rate was not proved 
upon oath. As to the alleged mistake, in 
inserting the date when the rate was made in 
the warrant, it could have misled no person, 
'und the rule /also demonstratio non nocet ap- 
.plied. Upon these several grounds the rule 
was made absolute to enter a nonsuit. Or- 
merod and others v. Chadwick, Esq,, and a»o- 
iher, 12 Jan., £xch. 

^SUFFICIENCY OF AFFIDAVIT FOR DIS- 
TRINGAS. 

The judges of the Court of Common Pleas 
bave lately inquired, with great particularity, 
into the contents of the affidavits upon which 
applications have been made in that court for 
leave to issue writs of distrhms ; and such 
applications have been refused in many cases 
:tn. consequence of the insufficiency of the effi- 
•idavit. m M'Aljm y, Gregory, 1 Com. B. 
399, it was expressly hdd that it was not 
sufficient to state in an affidavit for a-dis- 
xlsiBgas, that the defendant had not appeared 
according to the exigency of the writ, as that 
was not equivalent to stating that he had not 
speared to this action.” In a late case, 
Julaule, J ., said, ** Affidavits for a distringas 
are constantly defective in these particulars.” 
"They " do ndf bring the wit of summons 
• before the court hy annexing a copy, they 
to sImiw^ tliat the attempts to serve the 
defendant were inade in the county into which 
the writ of summtns was directed, and they 


allege that the defendant had not appeared 
according to tlie exigency of the writ, instead 
of stating that he had not appeared tn^ the 
action.” Reeve v. Wateryouse, 14 Jan. 
C. P. 

RAILWAY LAW. 

In a case of Rivett and others v. Wood, 
which stood in the new trial paper of the 
Court of Exchequer, where a verdict had been 
taken against a provisional committee-man of 
a railway company, the only evidence against 
the defendant being that he had assented to 
become a provisional committee-man, the 
court, without hearing counsel at either side, 
stated that the law had been imperfectly un- 
derstood at the time of the trial, and that 
there must be a new trial. The plaintiff s 
counsel intimated that there was understoed 
j to be some difference of opinion between the 
judges on the question of law, which would 
shortly be brought before the Court of Ex- 
chequer Chamber on a bill of exceptions. It 
was therefore suggested that this case, as well 
as others similarly circumstanced, should 
stand over until the opinion of a court of error 
was obtained. The court, however, was una- 
nimously of opinion that they were bound to 
act upon their judgment in Reynell v, Lewis 
and Wyld v. Hopkins^ until that judgment 
was declared to be erroneous. In a case of 
Baileg v, Stevenso7i, in the same court, which 
was a similar case against a number of pro- 
visional committee-men, where leave had been 
given to enter a nonsuit, the court again ex- 
pressed its determination to abide by the 
judgment already delivered on this question, 
and ordered a nonsuit to be entered accord- 
ingly. In a subsequent case of Barker v. 
Stead, which was an action by an advertising 
agent against a provisional committee-man for 
advertisements inserted in newspapers by di- 
rection of the secretary, the evidence against 
the defendant was that he had seen a prospec- 
tus containing the name of the secretary, and 
had assented to his name being published as 
a provisional committee-man. There was a 
verdict for the plaintiff with leave to enter a 
nonsuit, and the Court of Common Pleas 
declined to hear counsel upon the question, 
whether the cases of Reynell v, Lewis and 
Wyld V. Hopkins were properly decided by 
the (Jourt of Exchequer, Wilde, C. J., observ- 
ing, that as there was a deliberate judgment iA 
a court of co-ordinate jurisdiction, he and his 
learned brothers felt they were bound to c<^- 
sider It as good law until it was reversed by a 
court of error, otherwise the interests of the 
public might be placed in jeopardy. Upon 
the ground of authority ther^re, aad^wkhout 
expressing any opinion upon the legal question, 
the court directed a nonsuit to be ^tered. 
Barker v. Stead, 29 Jan., C. P. 

On the other hand, in a case of Chapman 
and another v« Lambert, tried before Rolfe^ %, 
which was also an action against a proviskmal 
committee^mian for adverrisements inserted by 

* Ante, pp, 115, and 116. 
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order of tlie siscretary, where the proof was, 
that the defendant had attended meetings of 
the committee ; the learned Baron left it to the 
jury to say, if the defendant knew that the 
advertisements were inserted ; and laid it down, 
that a ]>erson attending meetings of a com- 
mittee, knowing that advertisements had been 
inserted, and that the insertion was necessary 


account on which a balance was due to thn 
bankrupt, the deceased had a distinct account 
with them of more than six years standingy hi 
resj>ect of which a considerable balance was 
owing to him, 'rhe question was, whether the 
statute of limitations applied to such an 
account ? On the part of the plaintiffs it was 
contended, that money deposited with a banker 


for the pnpose of effecting the objects of the . by a customer, was in effect money lent, liable 
com])any, was personallv responsible, Nisi I to be rc])aid whenever the customer's cheek 

onus Jiifjinrro in rtr/l ' . , . >. 


pnus sittings in Exch. 25 Jan, 
JURisnrcTjON of jcjdgb at 

bankrupt’s certificate void for 

GAMING 


,was presented; whilst 't was argued on the 
CHAMBERS : i ®^her hand, that money so dejwsited was in its 
nature trust money, and that the statute of 
limitations did not apply to such transactions : 


Bv stat "i R,- a V\nf n TOO e OQ i by tlic Court of Exchequer, Pollock, C, B,, 

sliali be entitlofl tS his certificate, and any such ''Y "'"“V 'hat 

prtificate if obtained shall be void, if such to 

bankrupt shall have lost bvanvsort of (ramino limitations was appUcable to 

or wa^Lii^ in one"lly such a deposit as in cas.s where money 

year next preceding his bankruptcy, 200/. A Y f , ?"/ ^•’7’ 
bankrupt having obtained his certificate, was , ^ ^ 

taken in execution b); a judgment creditor for ; practice on excise appeals. 
a debt due b(‘fore his bankruptcy, and went I A party was summarily convicted by A 
before iiV/e, J., at chambers for his discharge, magistrate, upon one out of four counts in an 
alleging that he was protected from arrest by information filed against him by the excise for 
his certificate. The learned judge, after hear- breaches of the excise laws. He appealed 
ing the matter on affidavit, being of opinion against the conviction to the next quarter ses- 
that the certificate was void for gaming,* re- sions for the borough of Leeds, under the stat. 
fused to order the defendant’s discharge, and 7 & 8 Geo 4 c. 53, and the recorder, who pre- 
disniissed a summons to show w'hy he should sided, was of opinion, that the evidence was 
not be discharged, with costs. An apjilication not sufficient to warrant the conviction. The 
was now made to the court by way of apjieal prosecutor then insisted that under the 94tb. 
irointhe learnerl judge’s decision, on the ground section of the act, the quarter sessions were 
that the invalidity of the certificate was a fact bound to rehear the whole case, upon appeal, 
whicii ought to be determined by a jury, and - and if the evidence was sufficient, to convict 
not by a judge founding his opinion on affida- j the defendant, upon one or more of the counts 
vits. The court was of opinion, that when on which the magistrate, before whom tb© 
application was made to a judge at chambers, , case was heard in the first instance, had ac- 
ne was bound to adjudicate upon this as on . quitted him. The Recorder received the evi- 
ftf or. 1 L. 2 1 . 'dence so tendered, reserving the point for the 

opinion and direction of tlie Court of Exchequer 
pursuant to the statute. The court unani- 
mouily held, that upon the true construction 
of the act, the quarter sessions could only pro- 
ceed to examine into those matters, which it 
was intended to appeal against ; and that if it 
was intended to take the judgment of the 


other matters of fact brought under his con- 
fiideration, by affidavit. Waring v. Smith, 29 
Jan., a B. 


AND 


ATTORNEY ACTING AS ADVOCATE 
WITNESS. 

In a case tried before the sheriff of Middle- . 
sex, where the plaintiff’s attorney addressed ; 

the jury as an advocate, and was also sworn ' 

and examined as a witness on behalf of his 1 V’' 

client: Erfc,J.,(inconformitywiththerulinff ofi*® defendant was — 

Patteson, J., in Stones v, Biron, ante p. 141) de- 


oided, that a rule for a new trial must be made 
absolute, as it was extremely difficult for a jury, 
under such circumstances, to distinguish be- 
tween what was said by the attorney as an 
advocate, and as a witness. Dunn v. Peckwood, 
UB Jan. Q. B. Prac. Court. 

LEGAL EFFECT OF DEPOSIT WITH BANKERS. 

In an action by the assignees of a bankrupt 
banker, against the representatives of a de- 
ceased customer, to recover the balance of an 
overdrawn account, the defendant pleaded a 
set off for money lent, and the plaintiffs re- 
plied, the ’Statute of limitations. At tlw trial 
It appeared, that in addition to the current 


ac- 
quitted by the magistrate, the prosecutor or 
officer must appeal. Judgment was therefore 
given against the crown. The Queen v. Gamble, 
iPeb. Exch. 

[We shall probably continue these brief 
notices of the result of the decisions of the 
term.J 

ANALTnCAL DIGEST OF CASES, 

UBTORTBD IN ALL TUB COURTS, 

^ouise of SbttW. 

APPEALS. 

ABSlGNEteS OP bankrupt. - 

Trespass. — Pleading. — A declaration in tr^s- 


• See Exp. Newman, 2 Glyn. andJ. 329 ; Trespass. --^Pleading.- A 

Hughes v. Morley 1 B. & Al. 22, stated a breaking and entering, damaging 
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the doors, binges, and locks, spoiling the grass { 
and fruit trees ; and exposing the plaintiflf’s 
goods for sale on his premises ; by means of 
which, &c., the plaintiff was not only disturbed 
in the possession of his house, but prevented 
from carrying on his business, and deprived of 
the enjoyment of his goods. The defendant 
pleaded, that before the action brought, tlie 
plaintiff became a bankrupt : Held, on general 
demurrer, (affirming the judgment of the court j 
below,) that as there were some causes of action | 
included in the declaration which would not 
pass to the assignees, th6 plea which embraced 
the whole, and was not addressed to any par- 
ticular portion of the declaration, was insuffi- 
cient, and bad. Rogers v. Spence, 12 C. & F. 

roo. 

ASSIGNMENT. 

See Judgments 

BANKER. 

JExchequer bills, — Lien — The general lien of 
bankers is part of the law merchant, and is to j 
be judicially noticed, like the negotiability of; 
bills of exchange. j 

A banker’s lien does not arise on securities ■ 
deposited with liim for a special purpose, as 
where exchequer bills are placed in his hands j 
to get interest on them, and to get them ex- 
changed for new bills. Such a special purpose 
is inconsistent with the existence of a general 
lien. 

Where a person who is in reality the agent 
of another, deposits exchequer bills with his 
own bankers, without informing them whose 
nroperty these bills are, the bankers may he 
ndd entitled to consider these bills as the de- 
positor’s property, and to hold them as security 
fpr any me n?y clue to them from him, if the 
mode of deposit, or the evidences attending it, 
give them a lien on the hills as against him. 

A. was the London agent of B., a Portuguese 
merchant, and in that character purchased ex- 
chequer bills for him, received interest on them, 
and at proper intervals got them exchanged for 
others, lie acted in the same manner for 
Bcveral other foreign customers. A. kept an 
account with C., as his banker, and at C.’.v 
banking-house had several tin-boxes, in which 
he deposited these exchequer bills, and of which 
He kept the keys. On the let December, 1836, 
A, took out of a tin<box several exchequer bills, 
which be delivered to C., requesting C. to get ' 
the interest due on them, and to get the ex- 
chequer bills exchanged for others. C. did so. 
Before A, came to take back the exchequer bills, 
acceptances of his beyond the amount of his I 
cash-credit account, were presented at 
bank, and paid. A» afterwards became bank- 
rupt : Held, that C. had not a lien on the ex- 
bills in his hands for the balance due 
to him on A.^s account. Brandao v. Barnett, 

12C. &F. rsr. 

, Case cited in .the judgment : Davis v. Bowslicr, 

5 Term Rep. 49l ; 6'M. fit G. 670. 

BEQUEST OF LBASEBOLDM. 

Remoteness, A testator being eMltled to 
leasehdld preMses fortertusof years, bequ^thed 


them to trustees, on trust to permit his grand- 
son, B., to take the profits thereof during his 
life, and after bis decease to permit such person, 
who for the time being would take by descent 
as heir male of the bodv of the said B., his 
grandson, to take the pronts thereof until some 
person should attain the age of 21 years, and 
then to convey the same to such person so at- 
taining that age, his executors, administrators, 
and assigns ; but if no su^ person should live 
to attuin the age of 21, then in trust to permit 
such person and persons successively, who for 
the time being would take by descent as heirs 
male of the body of the testator’s son, (father of 
B,,) to take the profits of the same leasehold 
premises until one of them should attain the 
age of 21, and then to convef the same to such 
heir male first attaining that age, his executors, 
administrators, and assigns. 

At the death of B., the grandson, his son and 
heir. A., had attained the age of 21, and entered 
into possession of the leasehold premises. 
Upon a bill filed against him by the next of 
kin of the testator : Held, that A. liad not a 
good title to the leaseholds ; that the bequest 
to the heir male of the grandson attaining 21, 
was void for remoteness, and therefore, that the 
next of kin of the testator, at his death, became 
entitled to their distributive shares of the pro- 
perty at the death of the grandson. Lord Dun^ 
gannon v. Smith, 12 C. & F. 546. 

Cases cited in the judges’ opinions: Ibbet-son 
V. Ibbt'tson, 10 Sim. 49,): 5 My I, & C. Vd ; 
Jee V. Audley, 1 Cox, .j 24; Leuke v. Robin- 
son, 2 MS ; Lord Southampton v. Mar- 
quis of Ilerifoid, 2 V. vSt lb 54; Ware v. Pol- 
bill, 1 1 Vcs. 257 ; Traflfurd v, 'riaftonl, :> Atk. 
VilJ ; Countess of Lincoln v, l.)uko of New- 
ca.stl(i, 12 Vcs. ; Tolleruacbo v. l.ord Oo- 
veiUry, 2 C.&c F. (>11 ; C idoll v. Palmer, 1 C, 
& F. 372; Kf r v. Lord Dungannon, 1 Dru. Sc 
VV. 509; 'I’avlor V. Riddal, ‘j Mod. VH9; Fer- 
rnnd V. Wilson, 4 Ifaie, 377; Mackwortii r. 
Hinxman, 1 Keen ().)0 ; Raker v. Proctor, 
Turn.^ 11.31; Mars'anll v. I(ollowuy,2 Swanst. 
432 ; Stepliens v. Stephens, Cas.temp. 'lulbot, 
2.32; Proctor V. Ri.sbop of Rath and Wells, 8 
11. Rlacks. 358 ; Duke of Norfolk’s case, 3 Oil. 
Cas. 1 ; 2 t'reeniaii, 72. 

CHARITY. 

Deed of gift. — Surplus. — In searching for 
the intention of a donor, which is the standard 
to govern the construction of a deed of gift, 
the facts — 1st, that the gift is subject to the 
consideration of making certain payments to 
others; 2nd ly, that forfeiture will he incurred 
by non-performance of that condition ; and 
3r(lly, that the donee may be subjected to lost 
by the performance of that condition, are suffi- 
cient to raise the jiresumption, that in case of 
the increase of the fund, the donor intended to 
give to the donee the benefit of that increase. * 

A donor granted the principal and pfofessoiH 
of a college certain lands “ upon the eohdltions 
hereinafter specified, ” to maintain three buj^- 
ears, “ according to the manner, measfire, add 
quality, and as the rest of the hursara' 'bf 
philosophy, presently in the said college already 
fbuiidea, are educated and entertained,^* ' aha 
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imposed as a condition, (the penalty for the 
breach of which was forfeiture,) that the prin- 
cipal and professors should admit to the bur- 
sarships the presentees of the donor and his 
family : Held, (revcrsinpr the judgment of the 
court of sessions) : that this was a grant upon 
condition, and not a mere trust, and that the 
principal and professors were entitled, after sa- 
tisfying the conditions of the deed of gift, to 
appropriate to themselves any surplus from the 
lands thus given. Jack v. Burnett, 12 C. & F. 
812. 

C«s<?s cited in the jiidj^inent : Attoinoy-Genoral 
V. OorponUidn of Bristol, 2 Jac. &\V. 294; 
A(toniey-(jeneniI v. Cordwniners’ Com puny, 3 
Myl. & K. o36 ; Attorney- General v. Smytliies, 
2 1<HSS. & MA17 ; Attorney-General v. Fisli- 
niongers’ Coxupuuy, o Myl. & Cr. 11. 

COSTS. 

When a decree is varied hy the House only 
on a point which was not raised in the court 
below, nor made a ground of aj)pcal,the appel- 
lant must ])ay the costs of the aj)])eal. Wallace 
V. Patton, 12 C. & F. 491 . 

EVIDKNCK. 


Taken together, these documents were held to 
be admissible in evidence; and as the grant 
recited, that all the livings in the county had 
anciently belonged to the see, such evidence 
was, for the purpose of nroving the title of the 
bishop, received as an aumission by the crown 
of that fact. 

The value of such evidence was still open to 
dispute. Hefore the date of the grant, the 
crown had entered into articles of agreement 
I with persons now rcjircsented by the governor 
I and assistants of the Irish Society, to grant to 
them the living in tiiat county of which the 
living in question was named as one. 

Held, that this agreement did not prevent the 
grant from being iseceivable in evidence, how- 
ever its value might be thereby affected. 

Two letters from the crown to two successive 
bishops of Derry, directing them to peiTorm 
the covenants and directions contained in the 
grant, were tendered in evidence as recognitions 
by the crown of its previous grant. 

Held, that lliey were admissible for this pur- 
])ose. 

Entries in the books at the First Fruits* Office 
are admissible to show the fact of a collation to 


See Quare Tmpedit, 

GIFT. 

See Charity^ 

GLEIJE. 

See Tithes* 

JUDGMENT. 

Amytiment, — Notice , — Under the 9 Geo. 2, 
c. 5, (lris«h stat.), j)a 5 nnent of the conusor of a 
judgment to the conusce, without notice of the 
assignment of the judgment, is to be deemed 
pa^nnent to the assignee thereof. 

I’he registration of tlie assignment under that 
statute docs not operate as notice to the conu- 
sor. 

The situation of a conusor under this statute 
resembles that of a mortgagor, under the (Eng- 
lish statute) 32 H, 8, c. 34. Hoyle v. Ferrall, 
12 C. & F. 740. 

LEASES. 

See Renewal, 

See Banker, 

MODUS, 

See Tithes, 2, 

NOTICE. 

See Judyment j Trust, 1 • 

QUARE IMPEDIT. 

Evidence. — In a quare impedit, where the 
Bishop of Derry claimed the right of patronage 
of a living in the county of Londonderry, which 
was witliin the diocese of Derry, a surrender 
made by the former bishop to the crown, of all 
the livings in that county, was tendered in evi- 
dence. This surrender was coupled with a 
grant by^ the crown, dated two days afterwards, 
of the living which bad been so surrendered. 


a living made by the bisliop at a particular 
time. 

Returns made by tlic bishop, in obedience to 
writs from the E.v' bequer, requiring him to 
state the vacancies of and presentations and 
collations to the livings in bis diocese, are ad- 
missible in evidence, as statements made by a 
public officer in tlu^ discharge of a public duty. 

Though such returns may contain statements 
of a kind unusiial in such documents, wdiich 
statements were in favour of the right of the 
bishop %vho made them, they are, nevertheloss, 
ailmissible, provided that the statements are 
within the scope of the inquiry in the writ. 

An original collation from the registry of the 
writ office, and appearing cn the face of it to 
be phno jure, is admissible to show that the 
right claimed has in fact been exercised. 

An objection was taken, that certain docu- 
ments tendered in evidence were not admissible 
for a particular purpose. The court decided 
that they were admissible. An exception was 
taken'to this decision. 

Held, that if the documents were admissible 
on any ground, the exception could not be sus- 
tained. In such a case a court of error can 
only look at the record, and decide upon the 
propriety of the ruling, ai therein stated. Irish 
Society v. Bishop of Derry, 12 C. & F. 641. 

QUO WARRANTO. 

A proceeding by information in the nature 
of qm warranto will lie for usurping any office, 
whether created by charter of the crown alone, 
or by the crown with the consent of parliament, 
provided the office be of a public nature and n 
substantive office, and not merely the function 
or employment of a deputy or a Cendant held at 
the will and pleasure of others. 

The office of treasurer of the public money of 
the couuty of the city oC Dubliii is an pffic^ for 
which an information in the nature of.- a, ^ 
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warranto will lie, Barley v. The Queen, 12 C. 
& F. 520. 

Cases cited in the opinions of the judges : Hex 
V. Mayor of Hertford, 1 Lord Rayn. 426 ; Rex 
V. Gregory, 4 T. R. 240, n.; Rex v. Williams, 
1 Burr. 402 ; Rex r, Stacey, 3 T. R. 2 ; Rex 
V. Trevenon, 2 Barn. & Aid. 339, 479 j Anon. 
1 Barnard, K. B. 279 ; Rex v. Bingham, 2 Kast, 
.300; Rex v. Highmore, 1 Dowl. & R. 438; 

5 Barn. & Aid. 771 ; Bex v.Goudge, 2 Stra. 
1213; Rex v. Franchard, 2SlrQ. 1149; Rex j 
V. Ilulston, 1 Stra. 621 ; Hex v. Hall, 1 Barn. | 

6 Cress. 123; Rex v.*I)awl)eny, 2 Stra. 1196; 
Rex Shepherd, 4 T. R. 381 ; Rex r. Duke of 
Bedford, 1 Barnard K. B. 242 ; Rex v. Bad- 
cock, 6 Kast, 359; Rex v. Nicholson, Str. 
299; Rex v. Beedle, 3 A. & K. 467, n. ; Rex 
V. Hurley, in Rex y. Kainsden, 3 A. & K. 466; 
Re the Aston Union, 6 A. ik E. 786 ; Rex v. 
Bedford Level Corporation, 5 East, 366 ; Rex 
V. .fusticos of Herefordshire, 1 Chit. 700. 

RAILWAY ACTS. 

Construction. — Vertical deviation. — Nr)tices i 
given, and plans and sections of an intended i 
railway deposited, in pursuance of the standing j 
orders of tne Houses of Parliament, previous to j 
an application for an act, are not to be regarded 
in construing that act afterwards, unless they ' 
are so referred to as to be incoriiorated there- ! 
with. I 

A vertical deviation of the level of a railway, ! 
not exceeding five feet, calculated with refer- | 
ence to the datum line shown on the plans and 
sections deposited in pursuance of the standing 
orders of the Houses of Parliament, is within 
the powers of deviation conferred by the Rail- ' 
way Clauses Consolidation Act for Scotland, 
h( 8 & 9 Viet. c. 33, s. 11,) although the devia- 
tion may exceed 5 feet, calculated with refer- 
ence to the surface line shown on the said 
plans and sections. North British Railway 
Company Y, Tod, 12 C. & F. 722, 

. Cases cited in the judgment : The Feofiees of 
lleriot’s Hospital v. Gibson, 2 Dow. 301; 
Squire v. Campbell, 1 Myl. & C. 459 

RBMOTSNESS. 

See Bequest, 

RENEWAL OF LEASES. 

K„ holding lands under the see of D. for a 
[renewable term of years, devised them, in 
1787, to two persons for a like term, with a 
toties quoties covenant for renewal. These sold 
their interest in part of the lands, and divided 
the test equally among them. On the death of 
one, his share passed to his two sons. A, ^ A. 
luowry : the share of the other was sold to P. 
The two Lowrys obtained a renewal of the lease 
4>f all the lands to themselves, in 1822, without 
Ahe P.V'knowledge, and then mortgaged them 
4x) il£, and obtained a judgment in ejectxnent 
iagainst P., who thereupon filed a hill against 
:thetn and 3f., and obtained, in 1826, a decree 
f&r antRccount and re^conveyance of his part, 
^dn payment of his proportion of the renewal 
Ifines and costs. had been the attorney 

of tlw( Lowrys in all ^ese matters, obtained an 
wignment bf their interest, in 1829* P* did 
not make up the decree of 1826, but he made 
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several payments to W. in respect of the re- 
newal fines and costs, and urged him to re- 
convey to him his part of the lands, and grant 
a renewal ; but being in distress, he signed an 
agreement to surrender his lands to W., and 
take part of them as his tenant. 

Held, upon a bill filed by P., in 184*2, that 
he was entitled to the benefits of the decree of 
18*26 against IV. j that the accounts thereby 
directed ought to be then taken ; that the agree- 
ment signed by P. to surrender was without 
consideration and void, and that he was entitled 
to the value of his lands while they were in the 
possession of W,, and to a re-conveyance and 
renewal, upon payment of the balance found 
due from him. Wallace v. Patton, 12 C. & F. 
491. 

SOLICITOR. 

A defendant, who, by mistake in practice, 
[allows an account to he taken against him 
without objection, is not entitled, being liimself 
a solicitor, to have the accounts re-opened. 
Wallace v. Patton, 12 C. & F. 491. 

TITHES. 

1. Glebe. — Disappropriation. — The 3 & 4 W. 
4, c. 37, s. 124, empowers the Lord Lieutenant 
and Privy Council in Ireland to “ disappro- 
priate, disunite, and divest any rectory, vicarage, 
tithes, or portions of tithes, and glebes, or part 
or parts thereof, from and out of any arch- 
bishopric, bishopric, deanery, or archdeanery, 
dignity, prebend, or canonry, and to unite 
every such rectory, vicarage, tithes, or portions 
of tithes, to the vicarages and perpetual or 
other curacies of such parishes respectively, so 
I that each such rectory, vicarage, titlies, or 
' portion of tithes, and glebes, or part or parts 
thereof, shall, with its respective vicarage, per- 
petual or other curacy, form a distinct parish or 
i benefice.” Held, that the Lord Lieutenant and 
: Privy Council have authority to disa])propriate 
; any part or portion of the tithes of a rectory ; 

I That the word “ rectory ” in the statute must 
; be applied in its widest legal sense, and there- 
' fore includes the glebe ; and that an order of 
disappropriation of ‘^rectory,” made by the 
Lord Lieutenant and Privy Council, cannot 
I be restricted to the tithe rent-charges, unless 
I on the face of the order of disappropriatiou 
j such restriction is manifested. 

I In an order of the Lord Lieutenant and 
I Council, made under this act, there was a 
statement of the revenues of three rectories be* 
longing to a cathedral treasureship. The order 
then went on to say, “ There is a further income 
belonging to the said treasureship, arising frum 
demised lands, amounting to the yearly sum of 
80/. fix. i^d.” The glebe lands which were 
not in express terms mentioned in the ordea 
did amount to nearly the sum stated. A sou^ 
piece of land, called the treasurer’s garden^ 
made up the i^st. A^ter this statement of th^ 
revenues, the order went on to disappropriate 

the rectories, together with the rectorial tit)i^ 
thereto belonging,” in pursuance of the poi^ 
given by the act, but said nothing about 
glebe : Held, that the glebe lands were, undel 
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this order, disappropriated from the treasure- 
ship. fVtlson V. homeland, 12 C. & F. 677* 

2. Modus, — Issue, — To a bill by the rector 
for an account of tithes against the owner and 
occupier of land in the parish, they set up a 
modus of 13?. 6.?. 8d., payable hdf-yearly ; and 
they showed receipts for that payment under 
various descriptions, as rent for the rectory,” 
and “prescribed rent due to the rector,” from 
the year 1037, ^vith some intermptions ; and 
also receipts for a payment of Ss, iij^d,, which 
was 6ii})poscd to be a payment in respect of 
tenths due from the rector to the crown. 

Held, l)y the Lords, affirming a decree for an 
account, that the case made by the appellants 
would not warrant the court to direct an issue 
to try the existence of the alleged modus, the 
evidence against it being free from doubt. A 
landowner cannot, like a rector, insist on an issue * 
as a right, but in doubtful cases it is granted. 
Cairns v. Kaine, 12 C. & F. 833. 

** 1. Notice. — 'Reference, — Trust funds were in- 
vested in the purchase of transferrable shares 
in a lianking company, in the name of one of 
the tnistees, who was also a holder of shares 
in his own right in the same company, and 
afterwards made several sales and purchases of 
shares therein. There was no distinguishing 
mark by which the shares could be traced, the 
same being in the nature of capital, expressed 
by quantity. The trustee agreed to assign 
some of the shares standing in his name to the 
banking company, as security for repayment 
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of advances which had been made to him, but 
no transfer was made, lie afterwards became 
bankrupt, without having shares sufficient 
to satisfy the trusts, and his agreement to 
assign : — 

Held, 1st, That the hanking company had 
no lien on any of the shares which had been 
held in trust. 

2ndly, That dlthough the shares held in 
trust might have been charged by sale and re- 
purchase, the trustee must still be considered 
as holding, for the purposes of the trust, the 
same number of shares out of a larger number 
that were standing in his name at the time 
of the bankruptcy. 

3rdly, That as ne shares were transferred in 
pursuance of the agreement, no question as to 
whether the bank directors were purchasers 
with or without notice could arise; and of the 
two equities, for the cestui que trust and for the 
bank, the former must be preferred. Murray 
V. Pinkelt, 12 C. & F. 764. 

2. If charity trustees are guilty of a breach 
of trust, the person thereby injured has no 
right to be indeinnihed by damages out of the 
trust funds. 

The law is the same in this respect both in 
Flngland and Scotland. HerioVs Hospital, 
Feoffees of, v. Ross, 12 C. & F. 50/, 

Cnaes cited in the judgment: Duncan v. Find- 
later, 6 C. & F. 894; Mocl. & Rob. 911 ; 
Auchterarder case, Ferguson v. Kinnoul, 9 C* 
& F. 251. 
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Q^aiiiceWqr.— RoZ/^. 


)SW5Br. 


\ ^as .^Ixu^tofor, Aeip ; Hq/9per, j9tt 
t&&„ otter h^nd^,«9pptepdiqg^^ tUt ^tey 
equity lip. etforc^.jthis 4 ..^ 

sojli^iy ap arr^g^ippnl} ^r jus benefit. Jljplby 
thereupop.^inploy^d Mr. Brpa as his SQlicilx)r» 
thus rprersing thejir cirigipal situation. In^tb^ 
suit the^ .inbtiou was luade. 

The documents asked for were of three 
clas^s:r- 

l6t» Communications which had passed be* 
ixnder thk |i 6 th gkmsrai* orobr of tyveeii Mr. Dolby and Mr. Frea before the mar- 
1845.. riage took place. 

On the last day of the sittings after Michael- ^ 2iu]ly, Coramimications which had pasaeA 
mas Term, the Lord Chancellor affirmed the het'veen Mr. Dolby and Messrs. Hooper & 
decision of Vice-Chancellor Knight Druce in I- *‘ea after the marriage, and during the time 
the above cause, as reported, ante, page 211. Dolby continued to 


RBPORTKO BY BARRISTERS ‘ ^ ' Tttl BRtRRAt 

OOURTg^.’^:;:' f.i*- 

Harb ctoiKfUar. 

Anderson ^tatlier. 

NBW ORpEHS^^aCRyiCE OK COPY OP THA- 
VEl^aiNG NOTE ON OEKIfiNDANTS AfiUOAp, 


An appearance had been entered for the de- 
fendants under the circumstances stated in 32 
L. O.p, 488-9. 


act as solicitor for 
them, and which he stated to have been in his 
character of solicitor, and not in that of trustee. 

3rdly, Communications which had passed 
between Mr. Frea and Mr. Dolby after the in- 
iUonfi (Ifotiit. j stitution of the cross suit, and at the time when 

.r t ^ ^ . I acting as solicitor for Dolby. 

9 . /cr. Jan. 22 & Feb. 1, 1847. i The motion was originally made on the 22nd, 

PRODUCTION OP DOCUMENTS. — AFFIDAVITS. i wlicii it appeared that the affidavit by which 


The affidavit of the solicitor of a defendant 
will not be admitted upon a motion for the 
production of documents. 


protection was claimed for the documents 
sought to be protected was made by Mr. Frea 
as tile solicitor, and not by the defendants 

Communications passing between a trustee and' 
otherparlies, relatkelgto the trust matters ! proceed upon the affidw 


cannot be kept back from any of the cestui 
que trusts, upon the ground of professional 
confidence subsisting between the trustee 


Lord Lnngdale refused to receive it, observing 
that there had been a great extension in tho 
jiractice as to admitting documents to be pro- 
««rf the partiVsZuh wh^mTiZmZunZlkd i I’Y aUiJaj'it. The aflidavit of the defend- 

Trira wio «««♦: r i . 'J “^d been allowed to become a sort of sup- 

documents under tlie Lw.ni-^Smstences ' Y’ n Pf 

In Tiilv i«Ai « ^ tircura stances . , a defendant, was to be allowed to make an afn- 

JolicitJr (if thn ■ ^ took place between a| davit for such a purpose, how could another be 

duualZv of t.nhT'y''-, “T*’?''’ ‘'•e j excluded > The motion\vas subsequently re- 

Frea. In the ncgociatbis rinch f.recJdeTthl ' by Messrs. Hooper 

marriage, Mr. Hooper tvas represented by the 

firm of lugiyell, Salmon, & Meek, afterwards 


lugwell & Meek; and Mr. Frea and his 
daughter by another solicitor of the name of 
BolUy. Mr. Hooper was much indebted at the 
time of the marriage, and part of the preceding 
ngiociatioris related to arrangements for paying 
off these debts. Ultimately, certain estates 
were settled upon Mr. Hooper and his intended 
wife, subject to a charge to Messrs. Tugwell 
& Uo., in part consisting of bills of costs due 
to them. Mr. Dolby was one of the trustees of 


& Dolhj^. 

Mr. Kinder sley and Mr. Wray for the motion. 

Mr. Turner and Mr. Hardy, contra, urged, 
as to the first class of documents, that they 
could not he required to be produced in a cause 
to which Mr. Frea was not a party, an olijection 
which applied equally to the second class of 
documents, so far as Mr. Frea was concerned. 
With respect to Mr. Hooper, they Contended 
that these documents were protected as having 
passed between Hooper and his solicitor in re- 
ference to a dispute then pending. The third 
class, they urged, were yet more clearly entitled 


made^ After\h^ anangement was to prot?ction,l)ecause here Dolby had' his owrt 

tween ‘he parties as to the amount of the charge 
due to Messrs. Tucwell & Co , nn.l tL “f ! 


que trusts. 

Lord Langdale said, that Mr. Dolby, though 
apparerrtly from the best motives, had yet placed 
himself in a situation of considemblc difficulty. 
There had been some question made as tp 
whether or not the deed of settlement was a6 
framed as to constitute him a trustee f6t 
Messrs. Tugwell & Co. ; but, considerinjg the 
admissions made upon the answer and affida- 
he thought that for present purposes he 
hold him to be a trustee for tlwni. ITien 
case stood thus, that wlien disputes < arose 
ine- their *• between the parties for whom he was trustee 

log their pharma and phWoing , declaration he became the soUcitor.forsomaof thosesartiS 


tin,. M. II if & t^o-i and for some 

time Mr. IJ olby acted in these matters as soli- 

Frea ^”fn Hooper, and for Mr. 

these questions gave rise 
to a suit, by which Mr. Hooper sougfu to?- 

as solicitor for 
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only. Now, a f?cntleman who had become pomtment of a guardian for one of the defend- 
trustee for several parties could not, in his ants in this cause, an infant now residing in 
opinion, act as solicitor for one of them inde- Hong Kong, in China, 
pendently of the other in respect to the matters This is a suit instituted by the widow of the 
of the trust. As trustee it was his duty to be late Dr. Morrison, the celebrated missionary and 
impartial, not to act for the advantage of one Chinese scholar, to ascertain the rights of her- 
more than of the other. How then could any self and children, under the will of the late Hon. 
communications with one cestui que trust he John Robert Morrison, who died in China, 
kept secret from another upon the ground of And the application is, that Robert Morrison, 
professional confidence ? It was his desire to Esq., may be appointed guardian to Martin 
act upon the strict rule of the court, although f’rofton Morrison, one of the infant defendants 
he might have thought that that rule too much in this suit, but now raiding at Hong Kong, 
restricted the power of obtaining discovery. Vice-Chancellor. is there any evidence to 
Blit no case like the present one had been sustain the application ? 

cited. A trustee who continued to act as so- Mr. Egan said, afiidavits bad been filed in 
licitor for some of bis cestui qve trusts, might support of the motion, which stated that the 
in tliat character acquire knowledge most iin- defendant was an infant, and residing at Hong 
portarit to the proper carrying on of the trust ; ! Koug» in the empire of China ; that Robert 
but he could not refuse to disclose this to the! Morrison was also a defendant in tlie suit, but 


other que trusts. Here it was said, tliuti 
some of the correspondence was with a person 
not interested in the trust, and who was not a ■ 
parly to the cause. But the apjdication was 1 
only for sucli papers as related to the trust ; any ! 
portions of the correspondence relating to other • 
matters might be seal(?d up ; and it was to be ! 
observed that Frca had notice of the trust, and 
wks himself a party to the arrangement made. 
He thought, therefore, that the two first classes 
of documents must be given up. With regard 
lo the tliird class, those written after the time 
when Bolby had to consider the case relatively 
to himself, the affidavit did not speak as clearly ' 
as he could wish ; in respect to them, he I 
thought they ought to be protected. | 

I 

ViccsCftanrtUor Dtnigfjt 33rurf. 

Day V. Beggel. Dec. 1st, 184(>. 


i that his inti^rests were not adverse to those of 
the other i/ifant defendants, and that he was in 
every respect a proper person to be a guardian 
to the infant Martin Crofton Morrison. The 
learned counsel also stated that Lord I^ngdale, 
Master of the Hulls, had been pleased to assign 
Mr. Robert i^lorrison guardian to the other in- 
fant defendar\ts residing in England ; but it was 
deemed advisable to make this sj^ccial ajiplica- 
tion to his Honour, relative to this particular 
infant, in consequence of his residence at Hong 
Kong, which, by the treaty effected by Sir 
Henry Potlinger, and by acts of parliament 
subsequently passed, bad been established a 
British settlement. Under those circumstances, 
it was prayed that the application would be 
granted. 

His Honour considered the evidence sufficient, 
and granted the motion. 


PllACT.rCE.—ORDKKS OF J84j. 

Where a subprenn to rejoin had been served be- 
fore the orders 0 / 1845 came into operation, i 
and no steps had been since taken by the 
plaintiffs, on a motion by the defendant, 
the court ordered that publication should 
pass on a future day. j 

The bill in this case was filed in 1341, the; 
answer and replicauon in 1842, and the sub- j 
peena to rejoin was served in 1843. No further 
step was taken until notice to dismiss was given 
by the defendant, but upon the motion the 
pliun.tiff did not apjicar, and no order was made, 
the course taken by the defendant bring con- 
sidered irregular, but leave was given to amend 
the not'ce of motion. 

J^artindale moved that puMIcation should 
pass forthwith, and cited Wheatley \. Wheatley, 

7 Peav. 577 j Prentice v. Phillips, 9 Jurist, 26 . 

His Honour dixected that , publication should 
o^the 10th day of tne then following 

n Morrison Y* Morrison., Jau. 22* 

TO AN 1NVAKT ICKSIPINO IN 
'CHINA. : 

Me to the (!cmrt ibr the ap- 


duccu'a 13enrt. 

(Before the Four Judges.) 

The Queen v. Check and another, Hilary 
Terra, 1847. 

MANDAMUS. — RETURN. — INTERPLEADER 
ACT. 

A poor' rate was made for the parish ofB*, 
which was abandoned. A second rate was 
made, to which several objections were taken 
by G., a rated inhabitant qf the parish, 
which were not allowed to prevail. A writ 
of mandamus afterwards issited to the jus- 
tices to grant a distress warrant against G. 
for his share of the rate. The court refused 
an application made on behalf of G., under 
the statutes 1 W. 4, c. 21, s. 4, and I ^ 2 
W . 4 , d. 68. s. 8, that he might be permitted 
to join witk the justices in framing a return 
to the writ of mandamus. 

In July last a poor-rate was made for the 
parish of Broadway, in the.county of Worcester, 
and K. Qriffitbs, an attorney, whose property 
in the rate, was eummonea be* 
fore the jiistices for the non-payment of tlie; 
rate, and he objected tb the validity of the rate : ; 
On sev'etal gt'otindel ITie rate was abandoned 
4nd a fresh one made iii the hionlh of Septemi 
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ber^ when Griffitlia olqiactedy tltat ^tbe first rate 
was valid, and that there could not be concur- 
rent rates. The j ustices i:^aaing enforce the 
second rate against the goods of Griffith for 
the amount of the rate due from hhn, a rule 
was made absolute in Michaelmas Term last- 
for a mandamus to compel them to grant a dis- 
tress warrant. A rule was subsequently ob- 
tained on behalf of Griffiths, calling on the 
other parties to show cause why he should not 
be permitted, under the statutes I Will. 4,, 
c. 21 8. 4, and 1 & 2 Will. 4 c. 58, s. , 
8, to join with the justices in framing a re- 
turn to the writ of mandamus. Affidavits were 
adduced to show that a very hostile feeling ex- 
isted between Griffiths and the parish officers 
of Broadway, at the time these transactions 
took place. 

Mr. Martin and Mr. Greaves showed cause, 
and contended, that this being merely an ap- 
plication to the discretion of the court, suffi- 
cient reason had not been given for granting 
such a rule. The person resisting the payment j 
of this rate does not appear to be acting bond 
fide, lie does not allege that the rate is un- 
equal, or that he is rated at a higher amount 
than he ought to be rated. 

Mr. Chambers appeared for the justices, and 
stated, that their duties could not be properly | 
discharged if this person was permitted to come | 
in and join with them in making the return to : 
the mandamus. | 

Mr. Pashley, in support of the rule. The j 
applicant stales in his affidavit, that there are ; 
five objections to the rate, and that he makes 
the application in order that the validity of • 
the rate may be brought before the court in , 
a proper manner on the return to the man- j 
damns. He does not state that his property is 
rated too high, because that is a ground of ap- ’ 
peal, and not a question to be submitted to the 
consideration of the court. ! 

Lord Denman, C. J. The words of the act ; 
of parliament gives us a discretionary power in ; 
this matter, and in the present instance I am ! 
clearly of opinion that leave ought not to be j 
given to the applicant to take part in framing i 
the return to this mandamus. The question is, j 
whether he is or is not to pay a rate which he j 
does not say is unequal or unjust, but respect- 
ing which, merely to gratify the bad passions 
he is actuated by, he desires to start some 

S oints which he does not even now say he be- j 
eves to be good. I think that no such indul- ' 
gence ought to be shown him — no useful object 
could be gained by it. It is much more im- 
portant that the poor should be mantained and 
the burdens of the parish borne by those who 
can bear them. 

Mr. Justice Pattestm said, that some reason- 
able ground for such an application as this ought 
to be shown. The court could not be called on 
to let in everybody who said he wanted to press 
a claim— he must first Mtablish a right to do 
80 . In this, case- nothing of this sort was 
shown— it was merdy a^^olouB object which 
the applicant wished to gain, aii}, such anAt- 
tempt ought not to be eacounged. 


Mr. Justice Coleridge* I am of opinion that 
this application ought to be refused. 1 think 
the objections made are totally beside the raents 
of the case, and on that gniura 1 am of opinion 
that the application ought not to he granted. 

Mr. Justice Erie. I am of the same opiuion. 
It is very important that the poor-rate should 
be collet^ed without delay, and I think that 
there is no substance in any of tliese objections. 

Buie discharged with costs. 


JBettrb }9racttce Court, 

Reg. V. The Justices of Qloucesiei'shire. Hilary 
Term, Jan. 16, 1847. 

{Coram Erie, J.) 

ORDER OF AFFILIATION.— NOTICE. 

On an appeal agahist an order of affiliation 
the attorney for the respomlent gave a 
written undertaking to admit the due service 
of the notice of recognizances, the attorney 
for the appellant undertaking to produce 
them at the trial. The order of affiliation 
bore date the 3rd April, anti the sessions 
were holden upon the 30th : Held, that the 
sessions were just fied in finding a due ser^ 
vice of the notices. 

Tins was a summons calling upon the 
justices of Gloucestershire to show cause why 
a certiorari should not issue to bring up to this 
court an order of sessions quashing an order of 
affiliation, with a view of quashing the order of 
sessions, on the ground that the justices had 
no jurisdiction to make it. The summons was 
originally returnable at chambers in vacation, 
but being adjourned to a day in term, it was 
afterwards on the motion of fflxe for the prose- 
cution, and with the consent of Greaves, for 
the defendants, afterwards adjourned to courts 
it being necessary in term time that the certi- 
orari should be granted by the court. The 
order of affiliation was made on the 3rd April, 
the sessions being holden on the 30th of that 
month. The attorney for the respondent had 
given to the attorney for the appellant the fol- 
lowing undertaking under his hand ; — “I 
hereby admit the due service of the notice of 
bail and ajipeal given herein to the respondent, 
Mr. Chesshyre undertaking to produce the 
original notices on the hearing of this appeal, 
together with the order.” The notices when 
produced bore date the 29th April, and it was 
thereupon contended by the respondant, that 
the notices were not served “ forthwith” with- 
in the meaning of the statute, and that the 
justices, therefore, had no jurisdiction. The 
sessions have decided that they had jurisdiction, 
and heard the appeal, 

Greaves now showed cause, and submitted 
that the justices were right. There was evi- 
dence to justify them in finding that -the notices 
were duly served. 

Wise, contrk, contended, that as the notices 
were not served until the 29th April, they were 
not served forthwith, and that as this went to 
jurisdiction of the juatices, the respondent could 
not waive the objection even if she were willing 
to do so. He cited Rug, v# Lord Hastings omi 
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another^ 6 Q. SAariw v. Lamb, 11 Ad 
& JEll. 805; Vem y. WMttmgton, 7 Dow. 

Ib. 102; , Worcestershire {Lowe v. 

Gio^)^ 1 Bail Court 
Brie, J. I tliimk jtbo rar/^orari ought not tn 
go^ There was eYidenee from wliich the jufr- 
tiees could hud that the notices were duly 
served, and I ought not therefore to interfere. 
1 do not jmt it on the question of waiver, but on 
the i^round that there was evidence of the due 
service. “ Forthwith ” does not mean imme- 
diately, but without uDjustihable delay; and it 
may be that there was good reason for the de- 
laying the service, or it may be that the notices 
were wrongly dated. 

Application refused. 


CUAiNCEllY SHTINGS. 


Mondny 

'J'uesday 

'W'ednesda^ 

Thursday 

Friday , 

Saturday 
Monday 
'J uesdny 
ednvsday 
Thursday " 

Friday , 

•Saturday 

Alonday 

Tuesday 

Wednesday 
Thursday 
Friday . 


florh (ff^anrcHor. 

A/ler Hilary TerMj 1847. 

Feb 8 5 Seal— Appeal Mo- 

I tions. 

* 

10 > Appeals. 

. 11 ) 

$ (Petition - da}-,) Unopposed 
I Petitions, and Appeals. 


Saturday 
Monday . ' 

I’uesday , 
Wednesday 
Thursday , 

Friday , 

Saturday . 
Monday , 
Tuesday . 

Wednesday 
Thursday . 
Friday . , 

Saturday , 
Monday 
Tuesday . 
Wednesday 

ThuMday • 

Friday ,* . 

Saturday • 
Monday • 
Tuend^ 


(The 2nd Seal— 

• j tions. 

• 25 Appeals. 

I (Petition-day,) 

27 

March 1 ) 


Wednesday 

Thufsdt^y 


J^iuittr of ICoUtf. 

AX THE nOLLS^ 

Monday . Feb. 8 Motions. 

AT THE JUniClAl. OOMariTTEr. . 

Tuesday 9 to Friday 19, inchisiTe. 

AT THE aOLLS. 

, 20 1 Pleas, Demurrers, CanaeSy 
, 22 [ Further Directions, and 
. 23 } Exceptions. 

. 24- Motions. 

. 25\ 


Saturday • 
Monday • 
Tuesday • 
Wednesday 
Thursday • 
Friday , , 

Saturday 


ICV Appeals. 


18' 


Monday 
Tuesday 

Wednesday 
fhursday . 
Friday • 
Saturday , 
Monday . 
'i'uesday 
Wednesday 
Thursday . 
Friday 
Saturday . 
Monday 
Tuesday , 
W'eduesday 
Thursday . 
Friday . , 

Saturday • 
Monday 


. March 


S (Petition-day,) (Unopposed | T^esduV 

* ^ i Petitions, and Appeals. • ‘ ^ , 

. oo \ I W ednesday 

• 22 > Appeals. 

. 23 

Appeal IMo 


26 


Unopposed 
Petitions and Appeals. 


Thursday 


26 

27 


5 

. 6 
. 8 
9 

lO' 
11 
12 
, 13 
35 
16 
. 17 
18 

19 

20 
22 
23 


•Pleas, Demurrers, Causes, 
Fur. Directions and Ex- 
ceptions. 


Motions. 


Pleas, Demurrers, Causes, 
Further Directions, and 
Exceptions. 


7 

24 Motions. 
^ f Petitions 
( Paper. 


in the General 


2 > Appeals. 

4-' 

^ (Petition-day) Unopposed 


'I 


Petitions and Appeals. 
Appeals. 


. j The 3rd Seal — Appeal Mo- 
i tions 
. 1 1 Appeals. 

I (J*etitioniduy) Unopposed 

. 13. 

. 15/ 

- Appeals 


Petitions and Appeals. 


16V 

18' 

19 


20 

22 

23 


Fetition-day (unopposed 
only) and Appeals. 

Appanls. 


Short Causes, Consent Causes, and Consent Pe- 
titions every Saturday at the sitting of the court. 

Notice. — Consent Petitions most be presented, 
and copies left with the secretary, on or before the 
Thursday preceding the Saturday on which it is 
intended they should be heard. 

Virc-<!rbaitrcIIor of lEnglaub. 

AT Lincoln’s inn. 

Monday . Feb, 0 The 1st Seal— Motions. 
I'uesday ... 9 1 Pleas, Demurrers, Except 

W^ednesday • • 10 > tions, Causes, and Fur- 

Thursday . • .11} ther Directions. 

1 (Petition-day) Petitions 
Friday . . • 1^ [ (unopposed brat,) Short 
1 Causes, and Causes. 

13) 

Pleas, Demurrers, Excep- 
tions, Causes, and Fur- 
ther Directions. 


\ Xho 4th Seal— Appeal Mo- 
tions. 

25 Generd Fetition-day. 
4*^ysas his Lordship is occupied in, 
the House of Lords excepted. 


Saturday • 
Monday . 
Tuesday . 
Wednesday 
Thursday , 

Friday • , 

Saturday • 
Monday 
Tuesday • 
Wednesday 

Thursday . 


. 15 
. 16 
. 17 
.18 ; 

( (Petition-day) Petitions, 
.19] fonopposed first) Shoxt 
[ Canses, and Causes. 

» SCVPIeas, Demurrers, Excep- 
• 22 > tioflss Causes, and Fur- 
. 23 3 ther Directions. 

, 24 The 2nd Seal— Motions. 

( Pleas, Demurrers, Excep- 
tions, Causes, and Fur- 
( ther PirectioBSi * 
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Fridnj , , 

Sssturday , 
lilonduy . 
U'uesday 
Wednesday 
Tiiursdiiy . 

Fri(hiy * , 

Saturday • 
Monday . 
Tuesday , 
\V ednes Jay 

Thursday . 


Friday . . 

Saturday . 
Monday 
1'uesdav • 
AVednosduy • 
Thursday . 

Friday . . 

Saturday . 
Monday 
Tuesday . 
Wednesday 
Tliursdoy , 
Friday . , 


Chancery Sittings^ 


[ (Petition-day) Petitions, 
20^ (urjopposed first,) Short 
Cal 


srrV 


Jauses, and Causes. 


Mar. 1 

. . 2 

. . 3 

. . 4 


Pleas, Beniiirrors. Kxrop* 
tions. Calls^^s, and Fur* 
ther Directions. 


( (Petition - day,) Petition, 
5 I (uimpposHtl first,) Short 
( C mses, and Causes. 

0 ) ri».as, Deimiriors, Excep- 
0 > tions. Causes, and Kur- 
9 ) tlier Directions. 

10 'flu* .‘ird Seal — Motions. 

( Pleasi Demurrers, Excep- 
11-! tions, Causes, and Fur- j 
( ther Directions. ! 

I (Petition-day.) PeUtions, > 
} (unojiposed first,) Short { 
I Causes, and Causes. j 

Pleas, Demurrer.^, Excep-I 
tions, (.^lllses, and Fur- 
lln?r Directions. j 


12 


( (Petition - dat',) Petitions, 

. 19 j (unopposed first,) Short 
( Causes, and Causes. 

. 20 ( (pleas, Demurrers, Exccp- 
• 2i-! tions, Catisos, and Fur- 
. I ther Directions. 

. 24 The 4ih S.'al — Motions. I 

. Cleneral Petition-day. 

. 20 Sijort Causes and Petitions. 


VifcsCrijiinrcnor ^rurr. 


Monday . Feb. 8 
Tuesday . 
Wednesday 
Thursday . 


S The 1st Seal — Motions and 


Friday . . 

Saturday 

Monday 

Tuesday , 

Wednesday 

Thursday . 

Fridaj* • • 

Saturday • 
Monday • 

Tuesday • 

Wednesday 


I Causes. 

t I’leas, nernnrrcr.s. Causes, 
9 < Exrc|)tion.s, arid Fur- 

( ther Directions. 

Panlvrupt Petiiious nnd 
Ditto. 

( Pleas, Demurrers, Causes, 
11 < Exceptions, and Fur- 

( ther Directions, 
irtj (Petition-day) Petitions nnd 
*■1 Ditto. 

13 Short Cau.ses and Causes. 
Ujankrujit Petitions and 


Thursday < 

Friday, ^ 
Saturday . 
.Monday. 

'Fiiesday' . 

Wednesday 

Thursday 

Friday , 
Saturday 
Monday . 

'J’uosday 

AVednesday 

Thursday 

Friday • 
Saturday' 
Monday 

'I’uesday 

Wodn.'sday 

Thursday , 

Friday , . 

Saturday . 
Monday 

'Puesday 

Wednesday 
Thursday . 

Fridnv . . 


'Ml 


arch 1 


18 


17 


, 18 


.25 

. 


4 

5 

:{ 


{ 

.u\ 

12 { 

l.‘> 

u\ 


10 


18- 

ipj 

20 

22 


. 23 

. 24 
. 2.5 

. 20 I 


Plpas, Doraiirrers, Excep- 
tions, 0au8e.s and Fur- 
ther Directions. 

(Petiiion-day.) Petitions 
''and Ditto. 

Sliort Causes and Causes*. 

ISuhkrupt Petitions and 

Causes. 

Pleas, Demurrers, Causes, 
Kxcojiiions*, and Further 
Direction.s. 

Dnnkrupt Petitions and 

Ditto. 

Pleas, Demurrers, Causes, 
Exceptions aud Further 
Directions. 

(Petition-day,) Petitions & 
Ditto. 

Short Causes and Causes. 

Bankrupt Petitions and 
Cause.?. 

Pleas, Demurrers, Excep- 
tions, Causes, and Fur- 
ther Directions. 

The 3rd Soal — Motions and 
Ditto. 

Pleas, Demurrers, Excep- 
tion.?, Causes, and Fur- 
ther Directions.* 

(Petition-day,) Petitions 
and Ditto. 

Sliort Caii.?es and Causes, 

Bankrupt Petitions and 
C tuses. 

Pleas, Demurrers, F.xoep- 
tiaus, Causes, nnd Fur- 
tlier Direction.?. 

Bankrupt Petitions and 
Ditto. 

l^liois, Demurrer.?, I'xcep- 
tion.?, Cause.?, nnd Fur- 
ther Directions. 

(Petition -day) Petitions and 
Cnisos, 

Short Causes nnd Causes. 

Bankrupts Petitions and 
Causes. 

Pleas, D'.>raurver3, Excep- 
tions, Causcj, aud Fur- 
ther Direction?. 

The 4tb S'v,il — Motions. 

General Peliiion-d ly. 

Short Causes ami Bankrupt 
Petitions. 


Causes, 

Pleas, Demurrers, Causes^ 
Exceptions, ond Fur- 
ther Directions, 

Bankrupt Petition.?, and 
Ditto. 

Fli as, Demurrers, Causes, ! 
Exceptions, and Further | 
Directions. j 

19 S (^**^‘^^®“'d‘‘y)P»Hitionsand I 
i Ditto. 

20 Short Causes and Causes. I 
aA Bankrupt Ptaitioiis and 

Ditto. 

r Pleas, Demurrers, Excep. 
23' tions, ('ause.s, and Fui- 
C. ther Directions. 

0 M J The 2iid Seal — -'MiHions and 
1 Causes. 


T^i(t-<ir()n«rcnor Stlligram. 


Monday 

Tuesday 
Wednesday 
Thursday 
Friday 

Saturday 

Monday 
I'tiesdiiy 
Wednesday 
Thursday 
Friday . 

Saitirday 


Feh 8 ^ Seal-— Motions and 

* ** I Causes. 


9 

10 

1 

12 




. 13 

15 \ 

16 

17 

18 
19 

. 20 


Pleas, Demurrers, Excep- 
tions, Cause.?, and Fur. 
Din. 

Short Causes, Petitions, 
(unoppo.sed first,) aud 
Causes. 

Fleas, Demurrers, Excep- 
tions, and Further Direc- 
tions. 

Short Causes, Petitions, 
(unopposed first,) and 
Causes. 
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Mortilfty • 

'J'uesdujr • 

Wednesday 

Thursday . 
Friday 

Saturday • 

INIondny 
Tuesday 
Wednesday 
Thursday . 
Friday 

Saturday • 


Monday 

Tuesday 


2^ 

23 

34 

S3 

26 

. 27 


I^Iarcli 1 


Pleas^ Pemurrers, i Wednesday 

tiens, Causes, and Fur- 1 
.. . tber Directions. j 

The 2nd Seal-— Motions nnd 
Causes. v.v 

Pleas, Demurrers, Excep- 
tions, FdK Diri.; and 
Causes. 

Short Causes, IMiUons, 

(unopposed first,) and j 
Causes. 


Thursday 
Friday . 

Saturday 


2 ) Pleas, Demurrers, Excep- ! 

3 V tioTis, Causes, and Fui'- 


4 I ther Directions. 


Petitions, 
first), and 


r Short Causes, 

6? (unopposed 
C. Causes. 

Q ( Pleas, Demurrers, Excep- 
„ < tions, ('aiises, and Fur- 
f ther Directions. 


Monday , 
Tuesday • 
Wednesday 
'I'hursdoy . 
Friday • 

Saturday . 

Monday • 
Tuesday . 

Wednesday 

Thursday • 
Friday 


. 10 The 3rd Soal — Motions. . ; 

^ , { .Picas, Demurrers, Excep- 

• J tions. Causes, and Fur- 

• * ( ther Directions. 

{ 'Shoit Causes, Petition$ 
. 13 I (unopposed first,) and 
( causes. 

.15* 

, K) I Pleas, Demurrers, Excep- 

• 17 C tions, Causes, and Fur. 

. 13 I Dirs. 

. 19-^ . 

( Short Causes, Petitions, 
(unopposed first,) and 
Causes. 

[ Pleas, Deinrs., Exceptions, 
Causes, and Fur. Direc- 
tions. 

od) — Motions and 

* ( Causes. 

23 General Potition-dny. 

26 Short Causes and Petitions. 


22 

23 


r 


PRIVY C()u^xTL appp:als. 


ArJ'FLLAKTS. 

Geils . . • - 

House of Assembly at Gre- 
nada • • . • 

Stone • • • . 

.T. P, Wise . . • 

JVIinchiu • • • . 

Sidney Stephen • 

Davis • • . . 

Caledonian Towing Comp. 
Mayor of Hamilton . 
Bernard • , • • 

Hanirutton Rne . 

Mussumnt Golab Koonwar 


Febrttarji 

ni sroNoiKTS. 

Geils . • . . 

Chief Justice Sanderson 
Stone • . • « 

Kishonkooraar Rons • 
JudgesofSiipreme Court 
of Madras 

J u d ges of Su preme Court 
of Van Dieinan*s Land 
Barrett . « • 

Hutton • . • 

Hodgson • 

Hyiie .... 

Furrook-oon nissa 
Collector of Benares . 


1847. 

Soi.icnon 

APPELr.ANTB. 

Iggulden and Puckle • 

Wilde and Rees . 
Sraule .... 
Wliitiiioru and Wallers 
(ex pte.) . 

Ooodeve (ex pte.) 

Sir G, Stephen (ex 
pte.) . 

Toesdale and Symes 
Deacon . | 

Wilson and Harrison • 
Bowdler and Bathurst • 
Sutton and Ewens 
R. Clarke . 


m PnocTon. 

nESPONDEN'TS. 

Jenner, Dyke,&Jenner 

Cotlerill. 

Pitcljer. 


Clayton and Cookson. 
Hotbery. 

Coode nnd Browne. 
Stephen and Bedford. 
Desborough nnd Young. 
Law fords. 


BUSINESS OF THE COURT IN BANC. 

C0mman DIcAfT. 

Hilary Term, lOtk Viet. 

This court will, on Monday, the 15th day of February instant, hold a sittinpr, and proceed 
to give judgment in some of the cases standing over for the consideration of this court. 

__ 

Middlesex, 

Remanets added to List at page 264, ante. 


Lewis and L."* 

Cox and W." 
Msrsden ** 

D; Kerne 
Julius. and Co. 
Ward 

Allen and M. 

Geo. Price 
R. K. Lane 
Dawes 
Bsrsoh 

J. Fallows 
Bebb and R J 
0. R. Wilson 

K. ’'iC.'Xiane 
Same ■ 

John Watson, jun. 

Denton 

Richardson 


^Uuccil’fi 15tnfl|. 

Hughes $..T. Mousley 

The Mayor of Oxford S.J, Tngg 

Cruikshank Harrison 

Waddy S. .L Collinridge and anoUier 

Julius and another Wetherell, elk. 


Fleming 
Wilkinson 
Grafton 
Fisher 
Andre 
Richards 
Bassan 
Gifford 
Wade 
Clkyards 

Giles and another 
Christie 
Baker 
Matthews 


King 
Bleaden 
Arnott 

S. J« Asbyrell 

Saunders , 

S. J« Lord Maidstone 

Latter and another . 
lidhertsoh 
Gregory . 
iJetbWk anvitnotlim 
' Baker 
Beojaroin 
Mushell 

Crossley executor, e. 


Dt, Few and Co, 

Dt. l..itch field 
Dt. Pike 
Dt. Iverson 
Dt. Person 
Tree. Phillips 
Df. W. E. Oliver 
Bird and Co. 
Sharp F. and Co. 

, Ca. Lovell 
Pro. Keigbtley and Co. 
• Dt Miner and S. 

Dt. Person 
Prom. W. Kennett 
Gn. Hughes and T, 
Covti Watson khd”Sdii 
Tres. S. Yates 
Prom. Pearson 
Moss 



Aid 


Allen nda N. 

Hardy man 


Townshend^ Biied| dkc. 

Person 

Flower 

S. J. Maskelyne 

H. Codd 

LinttOftd and others 


Erlam 

Ravenscroflt 

Powter 


Harrison 

T. 0. Steadman 

lioasiterand wife (pauper) Janes 

Jjawis 

Lewis 


Clifton, on infant 

J.Tinslny 

Luck 


Brown uid another 

Same 

Dear (pauper) 


Rapson 

W. Smith 

Watson and another 


. 'J'weed 

HnS 

Martindale 


Seward 

Edward Vann 

Davis 


Isley 

John Long 

Sttundon 


JQiri 

Walker 

Walker 


Webb 

Gabriel niid 

Helps 


Barlbrd 

Moseley 

Doe d. Rule 


Cussans 

lAcy and B. 

Bailv and another 

S. J 

. Law 

Makinson and S. 

Watts and others 


Ryan 

Person 

Atkinson 


Walsh 

In person 

F 3 'Bon and another 


Pym 

Curling 

Fyson 


I’ym 

Bower and Son 

Hoof and others 


Young 

H. B. Jones 

Doe dexn. Ross 


Sparke 

John Bell 

Honiball 


Blunt 

W. Williams 

Ward 


M "Henry 

Dolman and S. 

Foltham 


Headland 

Same 

Spur way 


Goff 

Same 

Child 


Dutton 

Chisholme 

Bowman, admix. 


Hodsoll] 

J. Lewis 

Alexander 


Page 

Shearman 

Daniels 


Baxter 

'W'llloughhy and J. 

Welch 


Hallett 

W. and Dyne 

Shaw 


Rolleston 



KEW 

CAUSES. 

Holme and Co. 

Chadwick 


Bayly 

Tennant and 11. 

The Queen 

S.J. 

Straibrd 

Milton and Co. 

Smithson, admix. &c. 


Bothams 

Mnrsden 

Carr 


'J ay lor 

l>unn 

Doe d. Bacon & o1s. 

S.J. 

Carnegy 

Hayes 

Netlierclift 


Hoare 

Cragg and J. 

Cowburn 

S.J. 

Simpson and another 

Carlon and If. 

Camming 


luce and others 

Norcutt 

'J’lie Queen 


Block, elk. 

Williamson 

Rudd and others 


JMilne and another 

Angell 

Woolley 


Marks 

Same 

Cates 


Smith and another 

Orlebar 

Louring, by next friend 

Kenniun 

W. S. Dacie 

Lewis and another 


Stacy 

A^ickery 

Davidson and another 

Rawlins 

Jones and Sons 

Latch ford 


S\^monds 

Cox and S. 

Doe d. Brandon Sc another 

Jones 

.Tohn Hughes 

Doe cl. Black stone & others 

White 

Williamson and 11. 

Bulmcr 


Miles and another 

Ablett 

Dunn 


Pegruni 

King and A. 

Falkner and another S. J. 

Waller 

S. G. Bawl ins 

Rawlins 


Smith 

W. S. Paine 

Rol)])in 


Randall 

Hawkins and Co. 

Dudding and another 


Sherwin 

Person 

Ford 


£liz.Thyane,coxn.callcd<Slc 

Jennings 

Hitchcock 


Baylis 

J. L. Dale 

The Queen 


Broomo 

F. Hobler 

The Queen 


Goinpertz and others 

Dickson and O. 

Doe d. Frost 


Alderson and another 

Sargent 

Brazier 


Stredder and another 

Harbin and W. 

Doe d. Budge 


Smith 

Mitton and Co. 

Knapton 


Correy 

T. C. Church 

Doed. Fowler 


Chilton 

Downes and Co. 

Gilbert 


Price, Bart. 

Same 

Downes 


Price, Burt. 

W. M. Webster 

Laurie, Knt. and others 

Cook 

J. Lewis 

Roberts 

5.J. 

Back and others 

B. Mewbora 

Moginie 


Field, ex or. 

Melton 

Rumball 


Wells 

John Pike 

Cocks 


Marshall i 

Beart 

Parker’ 


Fabroni 

J. W. Dolman 

Watkins 


Lyne 


Dt. 6. R. Innes 
. Kearsey and Co« 
Ogle and Y. 

'Dt. C. O. Hoare 
Ca. Mills 

' Pro. Rickards and Co. 
Tres. F. Walthetr 
I'res. King atid A. 
Prom. Person 
Issue. Foord 
Tres. John Nokes 
Ca. Bartley and S. 

Prom. Webb 
Prom. T. A. Jones 
Kjt. Person 
Prom. Smith 
Reynolds 
prom. Person 
l)t. Richardson 
l)t. Sumo 
Prom. Wiilker 
Tres. and Ejt. Strick 
Prom. A. Uaynes 
Dt. S. CoUyer 
Prom. C. Champion 
Dt. F. F. Parnell 
Prom. Cornthwnite &c Co. 
l*rom. J. VV. Flower 
Prom. Bruham 
'J'res. Wright and Co. 

. Prom. r. S. Wright 
Ca. J. II. Webber 


Dt. Dangeriield 
Jnilt. I*rict» and B, 

Covt. Hutchison [Oo. 
Tres. Oliverson, Lavie and 
.Kjoct. F.lderton 
Prom. Howell 

Shar|)e and Co. 

Prom. Turn ley 
Lonsdale 

Dt. Jii(]ues and E. 
Chadwick 
Holmes 

Dr. S. Winter 
Dt. H. Souihco 
Ca. F. Smith 
Dt. Goddard and F.. 

Eject. J. S. Kipling 
Eject A. J. l.unc. 

'J’rea. i’. A. Jones 
Prom. Schultz 
'Frov. C. Pt'arson 
Prom lla\ton 
Prom. Fuller and S. 

Dt. I'ilson and Co. 

Prom. Pensoii 
Prom. Jones and Co. 

Ifidt. Rickards and \V. 
liidt. Smith and Co. 

Eject. Dun‘^eriield 
Ca. Graham 
I'ject. Davis and 10. 

Prom. Hook 
Eject. Person 
Prom, Mawe 
Prom, ftlawe 
Assumpt. 10. J. Randall 
Prom. Wilkinson and COt 
J. T. Grover 
Prom. Woodward 
Dt. Watson, jun. 

Trov. Lewis and L. 

Prom. Hyde and Co; 
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Daivcs 


S.^.'Cox 

.prom. Chambers 

Clarke and Co. 

The Queen 

Alexander 

*^lndt. Person 

Wm. Black 

Wale and wife 

, Johnson, sen., and another Tres. Ashlev 

Waite 

Haselden 

, . Myers and another 

iDt. Garry / 

Parkes 

Atkinson 

liddiard 

Kdwiprds and 

Same 

•Bame 

^ • ' ; Foster" 

Demies 

A, Huynea 

iNevile 

Deacon 

F. Issue, W. IIodgkinsOB 
Ca. H. Crocker 

Worneford 

.Duke of Brunswick Ghislin 

Parker 

Brunei 

Cook 

Prom. Person. 

Cbampioa 

Churchill 

Krkstein 

Prom. Ileath6eld 

Cell and IT. 

Bretring 

Bunn 

Coiitthun SlraiT. 

Prom. Lewis and L. ‘ 


To the List of Remankts at page 2^7^ ,antet the following causes arc to be added. 


Capes and S. 

Joll and another 

S. J. Downes 

Du Bennett and B. 

R. Haro 

Benton 

S. J. Crufts 

Tres. Fourdrinier 

Fi. M. Elderton. 

Nowton, Es<j. 
Edwards 

S,J. Hill, Knt. 

Prom. G lies and Co, 

Chamberlayne and M. 

S.J. Mytton 

Dt. Rickards and W. 

Crouch 

Granger 

May hew 

NEW CAUSES. 

Ca. Boydell and Go« 

Stan Hand and L. 

Good 

Hewes 

Dt, Bcevor and B. 

J. Diiiicnri 

Stead 

S.J. Williams 

Ca. Hodgson and 13. 

Clayton and S. 

Hargrave 

Hargrave 

Prom. W. and U. B. Baker 

Carlon and II. 

Benson 

Williams, Clk. 

Prom. Putor 

J3. W. Nind 

I'oby 

Lovihond 

Cov. A. Wolston 

Havncs 

Haynes 

Austin 

Prom. Ablett 

F. Clarko 

Lamb 

Jackson 

'Pres. Dickson and O. 

Gillham 

Spencer 

Chaplin and another 

Ca. Morphatt 

J. and G. Turner 

Pierce and another 

Feldmann 

Dt. Coode, B. and Co. 

Burrell and Son 

Hills 

Croll 

Covt. Wire and Child 

Sudlow 

Rodgers and others 

I’owoll and another 

Ca. Johnson and Co. 

W. II. Turner 

Hears and another 

Westcott 

Prom. Rickards and W. 

Buiwoyne and Cn. 
Thompson and P, 

llopw'ood 

Whaley 

Dt, Robson 

'Ihompson 

Luck 

Co, Asprey 

Wollen 

Barnes, admr. 

Ward 

Case, Parsons 

Harbin and Co. 

Janes 

Fowder 

Prom. J. Rosson 

Davies, Son and B. 

Benson 

Ifaig 

Prom, PocQck and M. 

Same 

Stammers 

Taylor 

Dt. Carlon and H. 

Same 

Siill, exor., &c. 

ICvaus, admor.,'&cc. 

Dt. G, Vincent 

Richard and Collett 

Ward 

S.J. Key 

Case. Woolley 

Wallicr, Grant arid Co. 

, Giles and another 

Monoy penny 

Dt. Smith and Son 

Same 

Same 

Bryant 

Dt. Palmer and Co. 

Same 

Same 

Tooth 

Dt. Same 

Pain and lintherley 
Wildo and Co, 

Wills 

Murray 

Prom. Whitmore and Co. 

Bell, P. 0. 

S.J. A. G. Marriott 

Prom. G. Hall 

G. llensnian 

Giahatn iS: ors,, assignees Ashwcll 

Case. Hall and Co. 

J. P.irkor 

N Utley 

Batten 

Dt. J, Gregory 

Prom, i'ownshend 

G're.'‘harn 

1'oy and another 

Tapi ill 

O; Kayo 

Miles 

Pilbeam 

Case, Cross 

G. I,ewis ' 

'I’urner 

Robinson 

Case, Maltby and Co, 

A, Wurrand 

Warnind 

Lindsay 

Dt. J, Person 

D. Willson 

Benhani 

G ray 

Tres. VV. Cox 

Same 

Doe (1. Benhnm 

Gray 

Eject. Same 

IMiilp 

Russell, admix., 

. Pitman, extrix., &c. 

Dt. T. H. Johnston 

Valliince and B. 

Vallance and another I’lio Duke of Brunsw’ick 

Dt. Warneford 

G. Lew os 

Do re 

Mivart 

errbeiiwcr. 

Prom, Woollen 


Reman ETS added to List at page 288, ante. 


Manning 

Bently 

Holroyd 

Pro. Rickards and W, 

Sudlow' und Co. 

Hobson 

S. J. O’Connor 

Pro, Y ates and T. 

JacjiiGS and E. 

Horvay 

S. J. Arden 

Pro, Ogle and Y. 

H. G. Robinson 

>Vebster 

S. J. West, otherwise Webster 

Ca. Richardson and Y. 

Gill 

Hawkins 

S. J. Endciby 

Dt. Baxendale and Co, 

Plillips and Sou 

’fay lor 

S.J. Rogers 

Issue, Parsons 

Everest and Co. 

Goddard S. J. Burn ball 

NEW CAUSES. 

Dt. Melton 

hi. Thompson 

Baker 

S. J. 11 agger 

Pro. Pontifex 

N. J. Wliitcomb 

Clayton 

West 

Pro. Shaw 

Worneford 

Edwards* 

Curtis 

Tress. S. Smith . 

C. G. Jones 

Chadwick 

S. J. The Midland Rail. Co. 

Pro. Parker and Co. 

J. Humphreys 

Shaw 

S. J. Hmds and another 

Pro, Moseley 

G. Lewis 

Dunn 

S. J. Cox end others 

Pro. Derby and R, 

Pain and H. 

Fulton 

S. J. De Burgh 

Pro. Brundrett and Go. 

Gill and H. 

Barker 

Bradley 

Du Sudlow and Co. 

Same 

Collins 

Same 

Dt. Same 

Same 

Edwards 

dSome 

Dt. Same 

Same 

Fisher 

Same 

Dt. Same 
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Norton md & 

O. Jay 
Law 

C. O. Ifoara 
Same 

Loveland and IL 
Justice 

Futvoyo and S. 
Gregory F. aad Co. 
W. f araona 
Same 

Finch and Co. 
Clarke and 0 ). 

Irwin and T 

T. M. Wilkii) and M. 

Same 

Weller 

llolmo and Co. 
Clarke and Co. 

Bell and Oo. 

Kae 

Clarke and Co. 

Mich lel 
G. Pyke 
Basle rs 
Same 

G. II. Le\^ in 
Parker and Co. 
Rivington 
Geo. Wau! 7 li 
Wesfmacott and Co. 
Same 

Same 

Gregory and Sou 
Crocker 
J. H. Turner 
Gregory F. and Co, 
Smith and Co. 

Hall and Co. 

Beevor and B, 
Wellborn 

Garrard 
W. Clarke 
Rodgers and F. 

E. Lambert 
S. Abrabime 

H. l\ Adcock 
Wright and Co. 

Same 

A Haines 
A*Ber kett and Co. 

In person 
Curling 
L. II. Brobam 
Walsh and T. 

Same 

Pinero 

Knox 

Beales and H. 
Sudlow and Co. 

H J. Turner 
C. O. lloare 
Revolta 
W. Hodgson 
Dongerfield 
Satoie 
0. Lewis 
Everest and Co. 
Same 

J. W. Chappell 
£ A. Chaplin 
Wormald 
Palmer 

Chilton and Co. 

Same 

Same 

Same 

Ss B. Abrahams 


Nm Priui Cause ls ‘sts» 


S 


S. J. 


Doe 
Pearce 
Jonea 
Lilea 

gnil 

Pe\ ton 
W^t 
Baker 
S ime 

\ enn and anothei 
Baugh and ux. 

Wilson 
Broan 
Same 

Saerton and anr. exors. 

Harcourt elk. 

Nugent 

Steiitlmll and others 
Parrott 
lUwlins 
Hart 
Young 
Hen itt 
Dent 
Allen 
Abbott 
Autrobas 
Hitchcocki admor. 

Foetei 
Pic ton 
Corlaas 
Taylor 
Dana 
Parkea 
Stevens 
Grove 

Richmond and nnolhor 
Sanders and others 
Steele and otbeis 
Belcber A ors. assees. S. J, 

Crngga 
Johnson 
Mars'iall admix 
Hands 

Doe d. Dasha ood 
Russell 

Price the elder 
Humphreys 
Clnfdiam 
Wicktng 
Stokes 
Mac Namara 
Pullinger 
Parry 

Dawea and another 
Lee 

WilUngton 
Kimberley 
Warren 
Fleming 
Macarthy 
Holloway 

Cannam and another 
Same 
James 
Scott 
White 
Dent 
Smith 

Doe d. Loscomb 
Tebbutt 

The Great Grimsby and Cooper 
Sheffield June. Rail. Co. 

The Grimsby Dock Co. Robinson 
Downman S. J. Morewood 

Norris and another Cooper 

Goldshede Shaw 


Wild® 

Few 
Sneyd 
Spearman 

BiOwn 
Wood 

Iladheld and anothei 
Lack 

£ J. Li k 
Soul hern 
Lane 
CorfiahJ 
Sfiaw 

Shaw and another 
Collier 

Reynolds and otheis 
S, J. 'I ho Midland Heil. Co. 
S J Orut and another 

J lie Hon r. Curzm 
Welldigg 

S .T. Gassiot and ors assees. 
b. J. Judd iin 1 others 
1 umer. Esq. 

Shell m 
Sharpe 

S. J, Dairitree 
S. J Birwell 
8 J. Bea\nn 
S. J. Benson 

1 aft, suodj Ac, 

Be III, junr. 

J. Maitland 
Alarriot 
T rimen 
Keating 
Perkins 
Smith 
1 dviards 
Bowchur 
Pratt 
White 
Peacock 
Cockhum 
Kingdom 
Dugdale 

Marquis Con} ngham 
Price the younger 
Cites 

Hiwbone and another 
Wicking 
S. J. Collett 
S. J. kotheringham 
Shawe 
Neild 
Skests 
Henson 
Gurley 
Brear 
Segrew 
Duncan 
Parry 
Focock 
Chessman 
Johnson 

Mann and another 

Scott 

Wright 

Goding and another 
Oakley 
Clifford 
Harding 


Tress. Govett 
Ca. J ustice 
Fro. Jones an I Co. 

Dt. Uobinaon 

Pro. Duiicombe 
Dt. Savage 
Pro. Stevena and Sg 
Pro. Aspreyd 
Pio. Same 

Dt Gregory and Co. 
Covt. Becks 
Dt. J. Johnson 
Dt Pen son 
Dt. Sime 

Dt. In person [W. 

ProC Shaw— Uukards& 
C’a. Parker U. and Co. 

Dt. Nicholson and P. 

Fro llnrrihon and D. 

Covt lloisley 
Pro. tnle 
Pro. O. Smith 
Dt Edu ards and Co. 

Dr. J llumidir}^ 

Repin C. and J. Allen 
Pro Amory and Co 
Ca. Clarke F. and Co. 

Dt. 1 Gill 

Covt R. Hodgson 

Dt. Rickards and W. 

Pro Shaw and R. 

Dt. Hill and E. 

Pro Ahrahnm and Sen 
Dt. Sutcliffe 
Ca 1 aylor and C. 

Pro. Mat don and P. 

Dt Mitton and Co. 

Pro. Stroiigliill 
Dt Archer 
Dt. Ouilon and H* 

Pio. btevons and S. 

Dt. In person 
Pro. W. B. James 
Pro. Keightley 
Eject W. Savage 
Dt. Bondow 
Dt. Collins and R. 

Ca. Paiker 
Dt Pjorev nndll. 

Dt. in person 
I ress. Coppock 
Pro. Hammond 
Pro Townshend 
Pro Hoppe and B. 

Dt Davis 
Dt. Barrow 
Ca. Capes and S. 

Dr. IL B. Clarke 
Pro Dine and Son 
Pro. Manning 
Tress. Lane and P« 

Ca. In person 
Dt. Skinner 
Dt. Sharp and Co. 

Ca. W Murrey 
Dt. Brooke 
Pro. Mawe 
Ca. Lacy and Co. 

Dt. Gregory and Co. 

Ejt. Gilbert and Co. 

Pro. Jennings 

Dt. Sadlow and Co. 

Dt. lhackeray 
Dt. C. J. Jonea 
Dt. Allen 
Pro. Nettleship 
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SATURDAY, FEBRUARY 13, 1847. 


Qttod ad nos 
Pertinet, et netcire malum eft, agitamu*.' 


Horat. 


CONSTRUCTION OF STATUTES. 

MR. miller’s lecture ON COSTS UNDER 

THE ATTORNEYS AND SOLICITOKS* ACT.) 

It is now upwards of three years since 
the passing of the Act for consolidating 
and amending the Law of Attorneys; and 
the clauses particularly relating to costs 
having been frequently before the court, 
we had intended to collect and arrange 
those decisions for the information of our 
readers. This labour has been well per- 
formed by Mr. Miller, the Etjuity Lecturer 
at the Incorporated Law Society ; and we 
are glad of the opportunity to report so 
much of his lecture on the 5th February 
as relates to this subject. Having com* 
pleted the examination of the principles 
recognised by courts of equity in relation 
to the allowance of costs, Mr. Miller pro-j 
ceeded to consider the remedies given by 
the statute C & 7 Viet. c. 73, for the re-j 
covery of Costs^ and the alterations effected | 
by that statute in the law and practice of I 
courts of equity with regard to costs. 

In order, said the lecturer, to under- 
stand and appreciate the provisions of this 
important act, it is desirable to take a slight 
review of the state of the law and practice 
with regard to the recovery of costs previ- 
ously to its being passed, but before doing 
so I cannot refrain from observing that the 
solicitors as a body owe the learned and emi- 
nent judge who is the author of it a debt of 
gratitude which cannot be repaid and 
which it is difficult even to estimate. Nor 
is this acknowledgment more due on ac- 
count of the labour and pains that must 
have been bestowed by his lordship in pre- 
paring and settling the clauses of this im- 
VoL. xxxni. No. 988. 


portant act, which provided for solicitcm 
as it were a comtituHon of their oiow, thw 
for the uniform conduct of his lordship iiir 
upholding the rights and interests of so* 
Heitors whenever opportunities offer. ^ I 
have on numerous occasions watched with 
considerable interest the course pursued 
by his lordship when dealing with cases in 
which solicitors have been personally con* 
cerned, and I have invariably observed 
that while he exerches with unsparing; 
severity the powers of the court in punish- 
ing improper practicest he never fails to 
prove his conviction that the interesU ^ 
the community art so hound up with the 
well-being of legal practitionerSf that it is 
impossible to degrade or lower the cha- 
racter or press upon the means of an 
honest and respectable solicitor, without at 
the same time inflicting a serious injury on > 
the public at large. 

The act which principally regulated the 
covery of costs previously to the act of 6 & T 
Viet. c. 73, coming into operation, was the 2nd 
G. 2, 8. 23, by the 23rd section of which it was 
declared *' that no Bolicitor should commence 
any action for his fees, charges, or disburse* 
ments at law or in equity, until the expiration 
of one month after he should have delivered to 
the party to be charged therewith, or left for 
such party at his dwelling-house or last place 
of abode, a bill of such fees, charges. See,, 
written in a common legible hand in English, 
except law terms and names of writs, and in 
words at length, except times and sums, which, 
bill was to be subscribed with the proper hand 
of such attorney or solicitor respectively. And 
upon the application of the party chargeable by 
such bill, or of any other person in that behalf 
authorized, unto the said Lord High Chancellor, 
or the Master of the ItollSy or unto any of the 
courts aforesaid, or unto a jt^ge or baron of 
any of the said courts in which the buslnesn. 
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contained in such hill, or the g^reatest part 
thereof in amount or value, should have been 
transacted ; and upon the submission of the 
said party or parties, or such other person 
authorized as aforessud, to pay the whole sum 
that upon ta^’ation of the said bill should 
appear to be due to the said attorney or solicitor 
respectively/ it should be lawful for the said 
Lord High Chancellor, the said Master of the 
Rolls, or for any judge or baron of the said 
courts tespectively, and they were thereby re- 
quired to refer the said bill and the said at- 
torney or solicitor’s dem/ind thereupon, although 
no action or suit should be dien depending in 
such court touching the same, to be taxed and 
settled by the proper officer of such court with- 
out any money being hrought into the said 
court for that purpose ; and if the said attorney 
or solicitor, or the party or parties chargeable 
by such bill respectively, having due notice, 
should refuse or neglect to attend such taxation, 
the said officer might proceed to tax the said 
bill exparte ; })euding which reference and 
taxation, no action should be commenced or 
prosecuted touching the said demand. And 
upon the taxation and settlement of such bill 
and demand, the said party or jiarties should 
forthwith pay to the said attorney or solicitor 
respectively, or to any person by him autho- 
rized to receive the same, that should be 
present at the said taxation, or otherwise unto 
such other person or persons, or in such 
maanner as the respective courts aforesaid 
should direct, the whole snm that should be , 
found to be or remain due thereon, which pay- 
ment should be a full discharge of the said bill 
and demand ; and in default thereof, the said 
party or parties should be liable to an attach- 
ment or process of contemjit, or to such other 
proceedings at the election of the said attorney 
or solicitor as such party or parties was or 
were before liable unto. And if, upon the said 
taxation and settlement, it should be found 
that such attoimey or solicitor should happen to 
have been overpaid, then the said attorney or 
solicitor respectively should forthwith refund 
and pay unto the party or parties entitled (here- 
unto, or any person by him, her, or them 
authorized to receive the same, if present at the 
>eettling thereof, or otherwise, unto such other 
person or persons, or in such manner as the 
respective courts aforesaid should direct, all 
such money as the said officer should certify to 
'have been so overpaid ; and in default thereof, 

' the said attorney or solicitor respectively 
should in like manner be liable to an attach- 
ment or process of contempt, or to such other 
proceedings, at the election of the said party 
*and parties, as he would have been subject 
(^unto if this act had not been made.” 

According to the terms of this act, an at- 
flomey or solicitor could not under any circum- 
vtances take proceedings for recovery of his bill 
mitil the expiration of a month after the de- 
livery of a signed hill while the business con- 
tained in any such bill or some part thereof 
must have been transacted in one of the courts 
^ lam or equity^ so that where the bill was 


wholly for conveyancing, or parliamentary bu- 
siness, or any other business not within the 
above express provision, no taxation could be 
obtained, except under the general jurisdiction 
of the court after action brought or suit in 
equity. It is true the courts struggled as much 
as possible to give a more liberal interpretation 
to the act, and, therefore, it became the prac- 
tice to order a taxation, even where only a few 
items related to matters at law or in equity ; 
but this forced construction was in many in- 
stances neither just nor beneficial to solicitor or 
client. 

Again, it was the practice of the courts to 
order taxation as a matter of course at any time 
after a bill of costs had been delivered, and 
even after it had been settled and paid, unless 
so long a time had elapsed since the payment 
as that the payment might be considered to 
have been acquiesced in. 

A material relief, how'ever, is afforded 
to solicitors by the provisions in the act of 
6 & 7 Viet. c. 73. 

By the 37th section of that act it is de- 
clared “ that no attorney or solicitor, nor any 
executory administrator y or assignee of any at- 
torney or solicitor, shall commence or main- 
tain any action or suit for the recovery of any 
fees, charges, or disbursements, for any busi- 
ness done by such attorney or solicitor, until 
the expiration of one month after such attorney 
or solicitor, or executory administrator, or «*•- 
signee of such attorney or solicitor, shall have 
delivered unto the party to be charged there- 
! with, or sent by the j)ost to, or left for him af 
’ his counting-house, office of business, dwelling- 
house, or last known place of abode, a hill of 
such fees, charges, and disbursements, and 
which bill shall either be subscrilied with the 
I proper band of such attorney or solicitor, or in 
! the case of partnership by any of the partners, 
j either with his own name, or with the name or 
j style of such partnership, or of the executor, 
administrator, or assignee of such attornev or 
solicitor, or be inclosed in, or accompanied by 
a letter subscribed in like manner referring to 
such bill; andviipon the application of the 
I party chargeable by such bill within such month, 
it shall be lawful, in case the business contained 
in such bill or any part thereof shall have been 
transacted in the High Court of Chancery, or 
in any other court of equity, or in any matter 
of bankruptcy or lunacy, or in case no part of 
such business shall have been transacted in any 
court of law or equity, for the Lord High 
Chancellor, or the ^ster of the Rolls, and in 
case any part of such business shall have been 
transacted in any other court, for die Courts of 
Queen’s Bench, Common Pleas, Exchequei^ 
Court of Common Pleas at Lancaster^ or Court 
of Common Pleas at Durham, or any judge of 
either of them, and they are respectively re- 
quired to refer such bill and the demand of 
such attorney or solicitor, executor, adminis- 
trator, or assignee, thereupon to be taxed and 
settled by the proper officer of the court m 
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which such reference shall be made, without 
any money being brought into court ; and the 
court or judge making such reference shall re- 
strain such attorney or solicitor, or executor, 
administrator, or assignee of such attorney or 
solicitor from commencing any action or suit 
touching such demand pendingsuch reference.*’ 

'I'he cases provided for by this enactment 
are — Ist, the delivery of a bill by an attorney 
or solicitor, or his assignee or personal repre- 
sentative, or the sending the same by the post, 
the bill being either signed according to the re- 
quisition in the act of Gorge 2nd, or inclosed in 
or accompanied by a letter subscribed in like 
manner, referring to the bill. And, 2ndly, the 
’taxation, not only of bills relating to proceed, 
ings in the courts of law or equity, or in bank- 
i*uptcy or lunacy, but also to bills relating to 
general business, the latter of which may be 
taxed under an order from the Lord Chancellor 
or Master of the Rolls. 

It is then provided by the same section, 
that in case no such application shall be 
made within the mouthy that it siiall be 
lawful for tlie reference to be made either 
upon tlie application of the attorney or so- 
licitor, or the executor, administrator, or 
assignee of the attorney or solicitor whose 
bill may have been so delivered, sent, or 
left, or upon the application of the party 
charyeable, with such directions arursubject 
to such conditions as the court or judge 
making such reference shall think proper. 

And in regard to this enactment, it has 
been held in the recent case, Exparte Gaitskell, 

I riiil. 576 , that it is not necessary, even after 
the expiration of the month, to make any 
•special application to the court, inasmuch as 
the Master of the Rolls has in those cases ap- 
pended to the common order a special direc- 
tion that the Master’s report shall be obtained 
within a month, unless the Master shall certify 
that further time is necessary, which, therefore, 
although in an order of course, was iield to be 
a sufficiently special directioa to be a compli- 
ance with the terms of the act. 

In that case it was contended by the coun- 
sel for the solicitor, that inasmuch as the act 
directed that after the expiration of a month 
the order should be made with such directions 
and subject to such conditions as the court or 
judge shall think proper, the reference must 
after that time be the subject of a special appli- 
cation ; but Lord Lyndhurst said, that although 
it was true the act contained such a requisition, 
yet there immediately followed a proviso, that 
after twelve months had elapsed from the de- 
livery of the bill, or a verdict had been obtained 
for the amount, no such reference shall be di- 
rected except under special circumstances to 
be proved to the satisfaction of the court or 
judge, to whom the application shall be made. 
In these last cases, therefore, there is to be ex- 
amination and inquiry, and evidence of wit- 
nesses for the purpose of guiding the discretion 


of the court, and when his lordship found that 
the legislature had distinctly provided for that 
course in this class of cases and not in the 
other, his lordship thought he was justilied 
in coming to the conclusion, that in the latter 
class of cases it was not necessary to institute 
any inquiry or examination before the order 
was made, but that the legislature intended 
that directions should be given in the order 
with reference to the state of the proceedings as 
contained in the petition, subject of course to 
this, that if the party, applying misrepresents 
the circumstances, the order will be discharged, 
on the ground that the court in making it has 
been misled. With that qualification, his lord- 
ship thought therePwas no danger in making 
orders of course in different forms to different 
states of circumstances. 

The act having disposed of ordinary applica- 
tions, that is, of cases where the reference may 
be obtained by an order of course, next pro- 
ceeds to deal with cases where a special appli- 
cation is necessary. And by the same section. 
(37) it is provided, that no such reference shaft 
be directed upon an application made by the 
party chargeable with such bill after verdict 
shall hav>e been obtained, or a writ of inquiry 
executed in any action for the recovery of the 
demand of such attorney or solicitor, or his exe- 
cutor, administrator, or assignee, or after the 
expiratim of twelve months after such bill shall 
have been delivered, sent or left as aforesaid, 
except under special circumstances, to be proved 
to the satisfaction of the court or judge, to 
whom such reference shall have been made. 
I’hen follows a power for enabling the taxing 
master to proceed exparte in case either party 
neglects to attend, and a i)r()viso for the pay- 
ment of the costs of the taxation by the so- 
licitor in the event of a sixth being taken off, and 
for charging the client with such costs in case 
less than a sixth shall be taken off. The tax- 
ing master is also authorized to state any cir- 
cumstances specially relating to such bill or 
taxation, and the court may in like manner, 
where the order is made on a special application, 
give any s])ecial direction relative to the coste 
of the reference. 

Another most important addition is 
made by this section to the provisions of 
the G, 2, c. 23, by enabling the court to 
embrace in the order for taxation, a direc- 
tion to the solicitor to deliver a bill, and 
also to deliver up all deeds and documents 
in his bands belonging to the client. 

The proviso in the act is, that it shall be 
lawful for the court and judges in the same 
cases in which they are authorised to refer a 
bill to make such order for the delivery up of 
deeds, documents, or papers, in the same 
manner as has heretofore been done where any 
business had been transacted in the court m 
which such order had been made. Before the 
act of 6 & 7 Viet. c. 73, there was no power dy 
statute to compel the delivery of a bill, or the 
delivery up of papers, and although the courts 
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wore in the liabjit of ezerciBi,!^ the power under applipatipns taza^ion shall be niade« and de- 
* 1 -^ s ; cmres that the ceitificate of the taxing officer 

, , by Whom any biU snail be taxed shall, unlesa 

j „ -T conveyancing sft aside or alte^e4 by order, decree, or rule 
or gei^ral business, tile ^wier Was riot exer- cburt^ be iiria|l jarid cpripilusiye as to the amount 
clsed. ^ ^ and' th^t 'pay^iii^jt 0^^t^^^ 

It is also piroyided by tha same section, fied to | be due riiay be ehfbrped according to 
(37,) that it shall not in any case be riecessary course'of the court in which any sUcb reference 
in the first fot* aii attorney or solicitor; is made ; and if the reference be riiade by any 

or his executor, dr administrator, or assignee, court pf common law, the court or any judge 
in provini^.ri cpriipliance with the act, to pro%'e may order judgment to be entered up for the 
the contents of the bin be may have delivered, amount with costs, or make such other order as 
aent, or left, but merely to prove that a bill was shall Seem just, 
delitdred, sent, or left, although it is competent tt^„- ^ 

for the other party to show that the bill so de- Having thus stated the several impor- 
livered, sent, or left, was xot such a bill as con- enactments of this statute relating Co 
stituted a bond fide compliance with the act, and . Josts, Mr. Miller next examined the cases 
at the conclusion of the same section the just; which have been decided with reference to» 
and important power is also given to any judge the taxation of costs since the act came 
of the superior courts of law or equity to autho- operation, 

rize an attorney or solicitor to commence an ^ ^ 

action or suit for the recovery of his fees. The first case to which he directed attention 
charges, or disbursements, against the party related to the matters which may form the sub- 
j i.i- 1 _ . 1 - V 11 1 taxation, and with reference to these k 


charged therewith, although one month shall 
not have expired from the delivery of a bill as 
aforesaid, on proof to the satisfaction of the said 
judge that there is probable cause for believing 
that such party is about to quit England. 

By the 38lh section power is given to any 
party who shall be liable to pay or shall have 
paid any such hill, although not the party 


was held, in the case of Allen v. Aldridge^ 5 
Beav. 401, that the fees of a steward of a ma* 
nor, who acts in that character only, although 
he may be a solicitor, are not taxable under the 
act ; and it appears that the business in respect 
of which the charges sought to he taxed are 
made, must he business connected with the pro» 


chargeable, to obtain the same order for taxa- • fession of an attorney and solicitor. In that 
tion as the party chargealile might have oh- ; case the Master of the Rolls said, “ The ques- 
tained ; hut in case a special reference is neces- 1 tion was, whether the charges of the steward 
sary, the court is at liberty to take into con- ; of a manor w’ho happens to he a solicitor, but 
sideration any special cir^rnstances, although was not employed as such, and who acted only 
they might not he applicable to the party | as steward of the manor on the occasion in 


chargeable. 

The 39th section provides for the cases of 
trustees, executors, or administrators, who may 


question, are taxable under the statute, and hit 
lordship said lie was of opinion they were not. 
The statute did not authorize the taxation of 


have become chargeable to costs, and it autho- : every pecuniary demand or bill which may be 
rizes the Lord Chancellor or Master of the Rolls, | made or delivered by a person who is a solicitor 
upon the application of any party interested, to |/or every species of employment in which he 
make a reference for taxation, but declares that may happen to he engaged, 'i'he business in 
if upon any such taxation, any money shall he a taxable hill may he husiness^n which no part 
directed to be paid by the attorney or solicitor was transacted in any court of law or equity, 
whose bill is so referred, the same shall he paid hut it must he connected with the profession of 
to the trustee, executor, or administrator; and an attorney or solicitor, or in which he would 
if the party applying for the taxation has to pay not have been employed if he had not been an 
any money to the attorney or solicitor, that he attorney or solicitor, or if the relation of attor- 
shall have the same right to recover it from ney or solicitor and client had not subsisted 
the trustee, executor, or administrator, as the between him and his employer.” 
attorney or solicitor would have had. It has already been stated, that in exparte 

By the 40th section the court may, on the Gaitskill, his lordship, the Master of the Rolls, 
application of any party not being chargeable, has settled the form of an order which renders 
or of a party interested, order a cojiy of the bill unnecessary any special application to the court 
to be furnished on pavment of the costs of such even after the expiration of a month from the 
copy ; but no bill wnich has been once taxed time When a hill was delivered, unless a verdict 
and settled can be again referred, unless under has bera obtained, or a writ of inquiry has been 
weeial circumstances. And the 41st section executed, or unless twelve montns shall have 
iaeclares, that although payment of a hill shall expimd since the delivery of the bill, — in 
«pt predude the court or judp to whom appli- eitner of which cases special circumstancev 
cation shall be ipade under the act from refer- must he proved to the satisfaction of the courts 
ring the same for taxation upon such terms arid ri%ich can of course only be done on a special 
conditions as' shall seem right, yet that applica- a|jplicati6n. The same point also came tinder 
tion for such reference must he made uifAtn consideration in the case of In re Becke-ixA4 
id)elve mdnths e^tef payment, ‘ ^dwer, 5 Beav. 406. 

The 43rd isedtibn directed the mode in which: It is not necessary that a bill should be 


cf$idiwiea: 
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Bi^ed Of ' accoii]pftrted\b^‘i tki6|h. 
thfe solicitor, in , order to party 

able with or Hable to, ^Ay a bW^ to 
order for taxation, although Uie ir/equisition pt 
the act ill this respect must be complied witli 
by a splicitdr. Re pehdSr, B Beay. 29d^ =^f- i 
firmed on appeal, 10 Jiir. 8plj; 33 ^egal 
server, 43 : and m Re Rush, 8 Beav., 66, U was 
held, that the delivery of a bill to an agent of 
the client, to whom the client requested it 
should be sent, was sufficient. 

With reference to the costa of taxation given^ 
by the 37th section, it has been determined that 
tlie client is not entitled to the costs of taxation 
where the order for taxation is obtained after 
action brought, although more than one-sixth 
be taxed off. Tog hill v. Grant , 6 Beav. 348. 

The 38th section of the act gives the power 
to third parties who may be liable to pay, or 
shall have paid, a solicitor’s bill, to obtain on 
order for taxation, and upon the construction 
of this section, as well as of the 4l8t section, 
which directs taxation after payment, several 
cases have occurred. In re Lees, 5 Beav. 410, 
an application was made by a mortgagor to tax 
the bill of the mortgagee’s solicitor in relation 
to the mortgage and to the sale of the mort- 
gaged property, and it was objected that the 
case was not iirovided for by the act, and that 
even if the 37th section ajiplied, the court had 
no jurisdiction, as the whole of the business 
was done before the statute came into opera- 
tion. But the Master of the Uolls said, that 
the relation of solicitor and client subsisted be- 
tween the mortgagor and the solicitor whose 
bill it was desired to tax, and a joint bill being 
payable by the mortgagor out of the mortgaged 
estate, this was one of the cases in which the 
bill was made taxable under the statute, al- 
though no part of the business contained in it 
may have lieen transacted in any court of law 
or equity. And with regard to the objection as 
to the business having been completed before 
the act came intq o])c.ration, bis lordship said 
he entirely concurred in the o]iinion of Mr. 
Justice Patteson, who had held that jlie statute 
applied to matters which q^'curred before it 
passed, although the bills had been delivered 
before that time ; and upon the latter point, 
viz., the retrospective operation of the act, his 
iordship expressed the s:}me opinion in re 
Rhodes, 8 Beav. 224. The statute, however, 
does not authorize a mere volunteer under no 
previous liability to pay a solicitor’s bill, and 
thereby to acquire a right to tax it, although 
the words of the act are, “ any person who 
^liall have paid such bill.” This was intimated 
by the Master of the Rolls in re Beck and 
Flower, ante. 

The 30th section gives the power to cestui 
que trusts, or persons interested in the estates 
of deceased persons, to obtain the taxation of 
bills relating to trust property; but applications 
under this section are regulated by the same 
principles as govern the applications by other 
parties, that is to say, if the application relates 
to an unpaid bill, it must be made under the 
provisions of the 37th section, as that relates 


exclufiWely to unpaid Villa f and if to a 
bill, under tbe 41st sectio;]^;. and, tlwefore^ 
w:as ti.dd, in. re Jloiwcb 5 Beav. 429, that iha 
conrt would not, on the .appllcatk>n of g puty 
interested in trust property, make an order M 
^ainat the solicitor for the taxation of his bUl, 
if tyrelve pobnths have elapsed after payinenb 
although the cestui que truH may not have had 
notice of the payment.^ But the Master of the 
Rolls in the same' case said) that if ^li^us^ee or 
executor has paid a solicitor’s bill improperly, 
there is nothing in the sfet to prevent the court 
from ascertaining hy taction, if necessary, 
what is a. proper sum to be allowed to tub 
trurtee or executor foy his payment. 

Upon the constructioQ of the 4l8t section, 
a question arose in Sayer v. Wag staff, 5 Beav, 
415, whether, where the client gaye his pro- 
missory note for pavment of a bill, the twelve 
months within whicn the order must be made 
for taxation were to be calculated /row Me time 
the promissory note was given, or from the time 
' it was paid 2 and also, whether the application 
for taxation must be considered as made on the 
day the petition is presented or on the day ap- 
pointed for hearing ; and with reference to the 
note, it was held that the debt must be con- 
sidered actually paid, if the creditor at the 
time of receiving the note agreed to take upon 
himself the risk of the note being paid; but in 
the absence of any special circumstances, the 
transaction does not amount to a discharge of 
the original debt but a mere extended credit* 
And as to the other point, it was determined 
that the application must be considered as made 
when the lime is appointed for hearing the pe- 
tition on its being presented. It has also been 
held, with reference to this section, that the 
court cannot in any case send a bill for taxation 
after it has been paid more than a twelvemonth. 
Re Downes, 5 Beav. 429 ; and in Barwell v. 
Brooks, 7 Beav. 345, when the petition for tax- 
ation was presented within twelve months after 
payment, but in consequence of not specifying 
objectionable items, was held to be insufficient, 
the court refused to allowit to be amended, the 
twelvemonths having in the mean time expired. 
It must also be borne in mind, that it is not 
sufficient, in order to warrant an application 
under this section merely to show that pay- 
ment was made under protest, or to allege ge- 
nerally that the bill contains objectionable and 
improper items and charges, but specific items 
must be objected to. In re Thompson, 8 Beav, 
237> and if the questioned items are of a trivial 
character, no order will be made. Thus, in Re 
Drake, 1 Beav. 123, where a petition was pre- 
sented within twelve months after payment for 
taxation of costs amounting to 11/. on the alle- 
gation, that it had been paid nnder protest, and 
a number of items were specified, amounting 
in the whole to 6/. 14^. 8d., w'hich it was in- 
sisted were overcharges, the Master of the Rolls 
dismissed the petition, hut not being satisfied 
that the items were correct, without costs. 
And in Re Thompson, 8 Beav. 239. his lordship 
said, he did not think an excessive item or one 
or more e.xce8sive items, were the only special 
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circumstances required by the act, but that 
among the special circumstances required, there 
must be a statement of some specific item 
which is erroneous, otherwise it was impossible 
to tell to what latitude the right to taxation after 

n ment and settlement might be carried. 

t may be added, that a bill included in an 
account settled between the client and the so- 
licitor, and signed with the client’s approval, is 
considered a payment within the meaning of 
this section. lie CattUn, 8 Ueav. 121. 

Having thus directed attention to all the 
cases which occurred to the lecturer as 
being material with reference to the con- 
struction that has beep put upon the par- 
ticular sections of the act, and with re- 
ference to the act generally, Mr. Miller 
observed, 

“ That where there has been any special 
agreement between parties relative to the pay- 
ment or allowance of costs, the court is pre- 
cluded from making an order for taxation, the 
only remedy in such cases being by bill to open 
the account. Re Whitcomhe, 8 Beav. 140 : lie 
Rhodes, ib. 224 ; lie Thompson, ib. 237 ; In re 
Rhodes; the Master of the Rolls said, — ‘ I ap- 
prehend that the jurisdiction given to the court 
under the Solicitor’s Act extends only to the 
ascertainment by the ordinary rules of practice 
of the (imntum payable by one party to the 
other ; and that it does not authorise the court 
to determine whether a special agreement does 
or does not exist between the parties as to the 
inode in which the taxation is to be made, or 
as to the manner in which the costs, charges and 
expenses are to be settled and paid. If it were 
otherwise, I scarcely know of any contracts 
res])ecting bills of costs, however special, which 
might not be drawn within the peculiar juris- 
diction of the court, and have to be decided 
upon interlocutory applications.’ ” 

The lecturer also observed, — 

*^That a cestui qiie trmt, or third party, 
availing himself of the provisions of the act, 
may obtain the common order to tax, unless 
there are special circumstances, and that a 
jiarty who makes a special application when he 
might have obtained the common order, will be 
ordered to pay the costs of the application, al- 
though he may be successful. Re Bracey, 8 
Beav. 268.” 

Mr. Miller further noticed, that al- 
though applications under tlie act were 
generally made at the Rolls, they might be 
made to one of the Vice-Chancellors, lie 
Carew, 8 Beav. 128. He also observed, 
tliat tinder a common order to tax in equity 
a party may object to the allowance of 
costs for want of retainer, though he can- 
not do so at law. Re Bracey^ 8 Beav. 268. 
And that it is one of the principles of tax- 
ation that the court will not interfere with 
the discretion of the taxing masters as to 


the quantum of fees to be paid to counsel* 
Attorney- General v. Lord Carrington^ 6 
Beav. 454. 

On a former occasion we pointed out 
one of the important principles of taxation 
laid down by the Master of the Rolls in the 
case of Lucas v. Peacock, 8 Beav. 1 ; but 
we deem it material to re-state bis lordship s 
observations as adverted to by Mr. Miller 
in that part of bis lecture in which be ex- 
, plained the alterations as to costs effected 
iby the J20tli Order of May, 1845. 

I “The effect,” said Mr. Miller, “of this 
•order* is, to annihilate in a great measure the 
' distinction between costs as allowed between 
soludtor and client, and tliose between party 
and party, and it j)r()ceeds upon that lil»eral 
j Iiasis which cannot fail to be most satisfactory 

110 the profession, while it deals out a fair 
j measure of justice to the suitors. And with 
I reference to its construction, 1 may refer you 
; with advantage to the case of Lucas v. Peacock, 
'8 Beav. 1, recently decided by his lordsbij) the 
■ Master of the Rolls, and which is not more im- 

I portant for the principles established by it, Ilian 
i for the general views taken by the court with 
reference to the allowance of solicitor’s costs. 
In that case a petition was presented to review 
. the taxing Master’s rejiort, in conwseijuence of 
• his having disallowed the fees ])aid on a con- 
i sultation lietwcen a new junior counsel and the 
‘ former junior who had been promoted, and also 
' the costs of a case laid before a counsel as to a 
I supplemental bill, and also a double set of costs 
; claimed by the solicitor who appeared for the 
plaintiffs and some of the defendants, and the 
court referred the report back to the Master to 
be reviewed. In opposition to the iietition it 
was contended that it was incurring a useless 
expense, when a solicitor, acting on the part of 
defendants, took copies of documents which he 
already jiossessed as solicitor for the plaiiitifTs, 
whose interests were the same as those of his 
clients the defendants ; and that it was equally 
so to serve himself as solicitor for the defend- 
ants watli warrants taken out by himself as so- 
licitor for the plaintiffs. And with reference to 
I tills objection, the Master of the Rolls said, — 

‘ These jictitions seem to involve one important 
point. If solicitors were always justly paid ac- 
cording to the real value of their services, it 
would be rigiit to say that they should be enti- 
tled to payment only for that which has been of 
real service to their clients ; but we all know 
that in practice and according to old established 
rules of taxation, solicitors are sometimes very 

111 paid, and in some cases are not at all paid 
for very important services rendered by them 
to their clients. If they are not allowed those 
fees which the practice sanctions, they would 
not he adequately remunerated. I should be 
glad to see such rules of practice established as 
would secure to them a sufficient remuneration, 
for all real services, and exclude them from all 



343 


Construction of Statutes, — Brtef Notes of Decisions in Hilary Term* 


payment for services pretended or merely 
nominal, and not real. Tiie discovery and es- 
tablishment of such rules would be of f?reat 
importance to both solicitors and clients whose 
interests are the same: but in the meantime 
and while a solicitor is not entitled to any re- 
muneration, or is allowed a very inadequate re- 
muneration for real services, I shall be slow to 
admit that he is to be deprived of any lawful fees 
which the established practice of the court 
warrants on the notion that the business charged* 
for might have I'een of no practical benefit.’ ” 

BRIEF NCrPES OF DECISIONS IN i 
HILARY TERM. | 

We proceed to lay before our readers short 
notes of the most im]»ortant decisions in all the 
courts during Hiliary Term, continued from 
page 323, ante. 

TOWER OF RAILW-AY COMPANY TO IMPRI- 
SON. — UYE-LAW WHEN REASONABLE. 

'Pile act 4 & .'j Will. 4, c. 10, establishing the 
Croydon Railway Company, by section 106, 
empowers the company to make bye-laws rfnd 
regulations for the government of th'e com- 
pany, and of i)as8enger8 travelling on the line, 
and to impose reasonable fines and ]>enalties, 
not exceeding 5/., for the breach of such regu- 
lations, which fines and penalties are to be re- 
covered before a justice of the ])eace, under the 
J 63rd section. 'JMie 1 38th section creates and 
describes certain offences, and the 1 6.5th sec- 
tion authorizes the company to seize and de- 
tain any person whose name is unknown, and 
wlio shall be found committing any offence 
against the act. Mr, Chilton, one of her Ma- 
jesty’s counsel, travelling in one of the com- 
l)aMy*s first class carriages from Sydenham to 
London, accidentally lost his ticket, and could 
not deliver it wheiv’equired so to do, upon the 
arrival of the train at the London terminus. 
He was therefore called uj)on to pay l,v. 3f/., 
the first class fare from Croydon to London, 
which he refused to do, but stated his willing- 
ness to pay 1a*., the first class fare from Syden- 
ham to London, being the distance he had 
acrtually travelled. The servants of the com- 
pany, upon his refusal to comply with their 
demand, took Mr. Chilton into custody, and 
hi brought his action in trespass for false im- 
prisonment. The defendants justified under a 
bye-law made in pursuance of the act, by which 
it was declared, that no passenger should be 
allowed to travel in the company’s carriages 
until he had paid his fare, and that ui)on pay- 
ing his fare he would be furnished with a 
ticket, which he might be called upon to pro- 
duce at any time daring the journey, and in 
case he neglected so to do, would be required 
to pay the fare from the most distant point of 
the line from which the particular train had 
come ; and alleged that the plaintiff was a pas- 
senger in a train from Croydon to London, 
and as he had refused to pay the fare or pro- 
duce his ticket, they had caused him to be 


taken into custody. Tlie plaintiff replied that 
he was not a passenger from Croydon to Lon- 
don, but from Sydenham to London, which 
was a less distance, and the defendants by^ 
their rejoinder denied that they had notice that 
the plaintiff was a passenger from Sydenham 
to London. To this rejoinder there was a 
general demurrer. In supjjort of the demurrer 
it was argued, that the bye-law relied upon 
was unreasonable and .invalid, and if acted 
upon, would enable the company to levy 
a larger amount of toll than they were 
authorized to do by the act of parlia- 
ment. Even if the •bye-law was valid, it 
did not authorize the • defendants to take 
the plaintiff into custody. That jiower was 
only given where offences had been committed, 
not to enable the company to enforce their 
fares. On the other hand, it was insisted that 
the bye-law was reasonable on a short line like 
that of the defendants, and that it w'ould be 
impossible to enforce it unless the company 
were at liberty to take into custody persons 
offending against the bye-law by refusing to 
produce their lick 'ts or pay the prescribed 
fare. The Court of E.xcheqiier was disposed 
to think the bye-law was reasonable having 
regard to the circumstances, but the sum to 
be demanded of passengers under the bye-law 
was in the nature of a fare not of a penalty. 
It was only where penalties were imposed un- 
der the act, that the legislature conferred power 
on the company to take persons into custody. 
There was no power to imprison passengers 
who committed no offence, but only decUued 
to pay the fare dernaTuhid. Judgment was 
therefore given for the plaintiff. Chilton, jun, 
V. The Croydon Railway Com^jany, 22 Jan. 
Exchequer. 

INSUFFICIENCY OF AFFIDAVITS FOR DE- 
FECTS IN FORM. 

Every term furnishes instances in which 
parties are precluded from entering into the 
merits of their cases, in consequence of tech- 
nical defects in the form of the affidavits on 
wdiich they rely. In a cause of Todd v. iSm- 
monds and llemminy, a rule was obtained upon 
an affidavit entitled, Todd v, Simmonds and 
Pricket, miscalled Hemming.^* As there was 
no such cause in court, Erie, J., Held that the 
[affidavit was wrongly entitled, and could not 
be used, and discharged the*rule with costs. 
Queen B. Prac. Court, 27 January. Upon, 
showing cause against a rule for an attach*, 
ment for obstructing the sendee of procesc^ 
two objections were successfully taken to an 
affidavit in which several deponents joined. 
As to one of the deponents, his addition, did 
not appear in the affidavit,^ und as to two 
others of the deponents, their names were not 
stated in the jurat, although the names had 
been signed by the deponents themselves 
I opposite to the jurat, which it was contended 

• In R. G. Hil. T. 4 Wm. 4, R. 5. B^g, v; 
Reeve, 4 Q. B. 211. 
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was insufficient^ The court thought the in- 
formalities pointed out were fatal defects, and 
discharged the rule with costs. Cohhett v. 
Oldfieldt 1 Feb. Exchequer. 

PRODUCTION OP DOCUMENTS.— >PROfCs- 
BIONAL PRIVILEGE. 

A motion having been made for the produc- 
tion of letters and copies of letters scheduled 
in the answers of two defendants, the produc- 
tion was resisted on the ground of privilege. 
It appeared that Mr. Uoldney, one of the 
defendants, in respect of whose letters the 
privilege was claimed, became trustee of a 
marriage settlement, and solicitor of one of 
the parties interested therein, under the fol- 
lowing circumstances. In the former negotia- 
tion for a marriage between Mr. Hooper, one 
of the defendants, and a daughter of Mr. | 
Free, a solicitor, Messrs. Tugwell and Meek 
acted as solicitors of the former, and Messrs. 
Goldney and Fellows as solicitors of Mr. Free 
and his daughter. At the same time there was 
a negotiation going on between Mr. Hooper 
and his solicitors, respecting a debt due to 
them, which Mr. Hooper proposed charging 
on his property by way of prior cha.rge in the 
marriage settlement. I'he settlement was ac- 
cordingly e.xccuted, and the marriage took 
place on the 28th of August, 1841; the 
trustees being Mr. Goldney and Mr. Borough. 
Disputes arose as to the amount of Mr. 
Hooper's debt to bis solicitors, and in the dis- j 
cussions resulting therefrom, Mr. Goldney was l 
employed as Mr. Hooper’s solicitor, to get the | 
accounts taken between them. The matter! 
ended in a bill being filed by Mr, Hooper 
against Messrs, Tugwell and Meek, and also 
a Mr. Salmon, a retired partner, for the pur- 
pose of opening the accounts. LFpon the in- 
stitution of tliis suit, Mr. Goldney declined 
acting for Mr. Hooper therein, and Mr. 
Hooper thereupon employed Mr. Free, his 
father-in-law, to act as solicitor for him. Sub- 
sequently Messrs. Tugwell and Meek instituted 
the cross suit of Tugwell v. Hooper against the 
parties beneficially interested in the settlement, ^ 
and against Mr. Goldney. The question was, 
under those circumstances, how far Mr. I 
Goldney was protected. i 

Lord hangduh said a trustee for two parties : 
could not act as a separate solicitor for one of 
them against the other, in the matters of the 
trust. As to the trust, he has a clear duty to 
do what was just ifnd equitable to all, and 
nothing for one which may be prejudicial to 
the other. That being the duty of a trustee, 
the question was whether communications with 
one can be confidential or concealed from the 
other, under the cover of protection. No case 
like this was cited ; but could a trustee, who 
was a solicitor, act for one cestui que trust in 
opposition to the other, and acquire knowledge 
of importance to the other i Some of the com-, 
munications here had been with persons having 


no interest, and not parties to the suit. Mr. 
Free had no interest, but he was not a stranger 
to the trust ; and Mr. Hooper had full notice, 
and was a party to be benefited. In the ab- 
sence of authority, the court ought not to sanc- 
tion concealment. There was no imputation 
on Mr. Goldney. He only inadvertently placed 
himself in a position in which he could not do 
his duty equally to all. He could not divest 
himself of his office of trustee, and was not 
entitled to protection. Tiie court therefore 
ordered the production of all the correspond- 
I ence, excepting that portion which passed be- 
tween Goldney and his solicitor, or town 
agents, after the institution of the cross suit in 
which he was made defendant. Tugwell v. 
Hooper and others. Ist Feb. Rolls C. 

OFFICE FEES OF 10/. AND 20/. IN BANK- 
RUPTCY : WHEN PAYABLE. 

The act 1 & 2 Will. 4, c. 56, under which 
the Court of Bankruptcy is at present consti- 
tuted, enacts by section 45, that there shall be 
paid to the Lord Chancellor’s secretary of 
bankrupts, upon the granting of every fiat, 
the sum of ten pounds ; and the 46th section 
further provides, that there shall be paid to 
the accountant-general, by the official assignee 
of each bankrupt’s estate to be administered 
in the Court of Bankruptcy, out of the first 
monies that shall come into his hands, and 
immediately after the choice of assignees by 
the commissioners, the sum of twenty pounds. 
Several cases have lately come before the Court 
of Bankruptcy, where, in consequence of the 
insufficiency of the bankrupt’s estate, or from 
I other causes, no assignees have been chosen. 
In many of such cases applications have been 
made by the bankrupt or the solicitor to the 
fiat, for the return of the office fees of 10/. and 
20/. if already paid, or that the solicitor’s bill 
of costs should be made out of the bankrupt’s 
I estate, without any reserve being made for the 
office fees. The commissioners of bankrupts 
have not felt themselves authorised to grant 
I such applications, and the practice has been to 
! petition the Court of Review, the chief judge 
of which granted such applications in several 
instances.^ In a late case, however, where a 
similar petition was presented, the Chief Judge 
said that the Lord Chancellor had set this 
question at rest, by intimating his opinion upon 
it. That opinion, as his Honour was informed 
by Mr. Ayrton, was, that whether there was 
any choice or not of assignees, the amount of 
the office fees ought to be retained. His 
Honour bad, in several cases, come to a con- 
trary conclusion on the ground that the subject 
ought not to be ta.\ed unless by clear unequi- 
vocal expressions, and Uiose of the act of par. 
liament did not appear to his Honour to satisfy 
those conditions under the circuiastances of 
cases of this description. However, of course, 
his Honour should for the future decide ac- 
cording to the opinion which the Lord Gban- 


^ BktskwaUy. AUen^ 7 M. & W. 146. Frost * Ses Ss parte Jerwood^ Leg. Ob. vol. 
w. Hayward, 10 M. & W* 673. p. 472* Est parte Reynolds, ib. vol. 32, p. 519< 
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cellor wes undie^ratood to.bave eacpvdBsed. The 
petition was ; therefore distniseed* Ese parte 
Hemberg. In re Gets Y. Cavendish Court <of 
Review^ 2iid Feb* . 


THE SMALL DEBTS ACT;. 

A supplement to the Gazette of Friday, 5th 
Feb., published Saturday, 6th, contains the fol- 
lowing report of the Right Hon. the Lords of 
the Privy Council, dated the 3rd instant. 

Your Majesty having been pleased, by yoiir 
order in council of the 19th December last, to 
refer unto this committee for consideration an 
act, passed in the last session of parliament, 
intituled “ An Act for the more easy recovery 
of small debts and demands in England,** with 
directions to report to your Majesty their 
opinion upon the orders which it may be pro- 
per to make for the purposes of the said act : 

The lords of the committee, in obedience to 
your Majesty's said order of reference, have 
taken the said act in consideration, and are 
pleased humbly to report, as their opinion, to 
your Majesty, that two orders in council, to 
the effect following, should be made for the 
purposes of the said act ; that is to say, 

ORDEH IN COUNCIL — No I. 

That on the 1 3th day of March in this year 
the several courts holden for the recovery of 
small debts or demands, under the provisions 
of any act or acts cited in one or both of the 
schedules annexed to the said act of the last 
session of parliament and marked (A) and (B) 
respectively (except the courts hereinafter more 
particularly specified), shall be abolished ; and 
that on and after the 15th day of March in this 
year the County Court of Middlesex, heretofore 
holden under the provisions of an act, passed 
in the 23rd year of the reign of his late Majesty 
King George 2, intituled “An Act for pre- 
venting delays and expenses in the proceedings 
in the County Court of Middlesex, v.nd for the 
more easy and speedy recovery of small d^ts 
in the said county court,’* shall be holden 
under the provisions of the said act of the last 
session of Parliament, in the several districts 
into which the said county shall be divided, by 
any order to be made by your Majesty, with 
the advice of your privy council ; and also that 
each of the several Courts of Requests or Con- 
science heretofore holden for the recovery of 
debts and demands in the several cities, towns, 
and places hereinafter mentioned within the 
provisions of some one or more of the acts 
cited in the schedule annexed to the said act 
of the last session of parliament, and marked 
(A), shall be holden as a county court on and 
after the said 15th day of March, in the city 
or town hereinafter mentioned to be resp'ec- 
tively appointed or substituted, instead of the 
city or cities, town or towns, place or places, 
in which such court was or might have been 
hqlden under the provisions of any of the said 
acts i that is to say, 

A court heretofore holden at Bath, under an 


act passed in the 4Sth year of the reign of his 
late Majesty King George 3, intituled An 
Act for the more speedy and easy recovei^ <Wf 
8m|{l debts in the city of Bath and the liberties 
thereof, and in the several parishes places 
therein mentioned, in the county of Somerset,*’ 
4ihall be lioldeh as a county court in the city 
of Bath. 

Tv^ courts heretofore holden at Bristol ; 
that is to say, one court holden under an act, 
p^sed in the 56th y&r of the reign of his late 
Majesty King George 3, intituled “ An Act 
for the more speedy and easy recovery of small 
debts in the city « and county of the city of 
Bristol, and the liber lies thereof, and in the 
several parishes and places therein mentioned, 
in the counties of Gloucester and Somerset,** 
and another court holden under an act passed 
in the first year of the reign of your Majesty, 
intituled An Act for granting more effectual 
powers for the regulation of the Court of Con- 
science within the city of Bristol,*’ shall be 
consolidated and holden as a county court in 
the city of Bristol. 

A court, other than the Court of Passage, 
heretofore holden for the recovery of small 
debts in Liverpool, under an act passed in the 
7th year of the reign of his late Majesty king 
Wm. 4, intituled “ An Act to amend and render 
more effectual an act passed in the 4th and 5th 
year of his present Majesty, intituled ‘An Act for 
amending the proceedings and practice of the 
Court of Passage of the borough of Liverpool, m 
the county palatine of Lancaster,* and to repeal 
an act passed in the 25th year ot the reign of his 
late Majesty king Geo. 2, intituled ‘An Act for 
the more easyahd speedy recovery of small debts 
in the town and port of Liverpool, and liberties 
thereof, in the county palatine of Lancaster,* and 
to give further power for the recovery of small 
debts within the borough of Liverpool,** shall b& 
holden as a county court in the town of LiverpooL 

A court heretofore holden for the manor of 
Sheffield, under an act, passed in the 48th year 
of the reign of his late Majesty king Geo. 3, in- 
tituled “ An Act for regulating the proceedings 
in the courts baron of the manors of Sheffield and 
Ecclesa]1,in the county of York,** shall be holdciik 
as a county court in the town of Sheffield r 

And that the district to be assigned to each 
of the said courts, when so holden as a county 
court, shall be the district which by any order 
to he made by your Majesty, with the advice 
of your privy council, shall be specified as the 
district of the county court holden in each of . 
the said cities and towns respectively. 

ORDER IN COUNCIL — No. 2. 

That on the 1 5th day of March in this year, 
the said act of the last session of parliament 
shall be put in force in every county through- 
out Ehjgland and Wales ; and that the whole 
of the said counties, including all counties of 
cities and counties of towns, cities, boroiyhs^ 
towns, ports, and places, liberties and uran^ 
chises therein contained P** Jbereunto aqto^iig 
(except the city of London), shall be • diyraTO' 
into the several districts hereinafter specified^ 

Q 5 
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and that the county court of each of the said 
counties shall be holden for the recovery of 
debts and demands under the eaid act, in each 
jof the districts into which such county shall he 
so divided, in the several cities and towns 
hereinafter specified as court towns, or fowns 
rin which courts are to be holden, in each 
county, in conjunction with the said districts 
respectively, except in the districts hereinafter 
called metropolitan districts, in each of which 
•the court shall be holden in some convenient 
place within such district ; and in each die* 
trict, except in the said metropolitan districts, 
'the said court shall be holden by the name of 

The county court of holden at 
inserting^ in the first hlaiik space the name of 
the county, and in the secona the name of the 
town in which the court is to be holden; and 
in the said metropolitan districts the said 
court shall be holden by the name of The 
county court of ,** inserting in the 
first blank space the name hereinafter given to 
the court, and in the second the name of the 
county in which the court is to be holden. 

And that in the description of the said seve- 
ral court districts hereunto annexed, unless 
where specific mention is made of particular 
parishes, chapelries, townships, tithings, Lam- | 
lets, or precincts, the several places named are 
to be taken to mean and imply the several 
Bupeiintendent registrars’ districts, bearing the 
hke names respectively, which have been con- 
stituted pursuant to an act passed in the 
7th year of his late Majesty king William 
4, intituled “ An act for registering births, 
deaths, and marriages in England,” or pursu- 
ant to any act passed for the amendment thereof, 
as the same were severally constituted on the 
19th day of Decembef last past ; save only that 
parts of parishes and chapelries, townships, 
tithings, and hamlets, which are detached from 
the main body of the parishes and chapelries, ; 
townships, tithings, aud hamlets to which ; 
.such detached parts severally belong, and also 
all places (if any), parochial or extra-parochial, 
not included in the said description, shall be , 
taken to be within the district of that court ! 
within the precincts and outer boundary ofi 
which they severally lie, or by which they are 
severally surrounded, or with which they have ; 
the greatest common boundary, if not wholly | 
surrounded by any one court district; and that! 
each of the said court districts shall be deemed 
to include also all rivers, creeks, harbours, and 
waters included wthin the outer boundary 
thereof, or thereunto ad joining, which are with- 
in the body of any county in England or 
W^ales ; and that when the districts of any two 
courts shall be divided by a river, the boundary 
line between the two districts shall be the raid- 
channel of such river ; and that every place in- 
cluded within the outer boundary of the court 
districts so specified and described shall be 
• taken to be within the jurisdiction of the county 
court holden for the purposes of the said act 
for the county in which the city, town, or place 
is situated where the court is ordered to be 
'holden, or when such city^ town, or place may 


be situated in two or more counties, then of the 
county court holden for that county, under 
which such city, town, or place is mentioned m 
the description^ the said several court districts 
hereunto annexed, in like manner as if it were 
part of such county. And that the description 
of the said several court districts, and the 
names of the cities, towns, and places where 
the courts shall he .severally holden therein, 
are as follows : the first column containing the 
names of the court towns, (except in the said 
metropolitan districts,) and in the said metro- 
politan districts the names given to the said 
courts respectively; and the second column 
containing in every case the description of the 
districts for which the courts are to be holden 
therein ; that is to say : — 

Bedfordshire* — Ainpthill, Bedford, Biggles- 
wade, Leighton Buzzard, Luton. 

Berkshire — Abingdon, Farringdon, Hunger- 
ford, Newbury, Reading, Wallingford, Want- 
age, Windsor. 

Buckinghamshire. — Aylesbury, Buckingham, 
Chesham, High Wycombe, Newport Pagnell. 

Cambridgeshire* — Cambridge, Ely, March, 
Newmarket, Soham, Wisbeach. 

Cheshire. — Altrincham, Birkenhead, Chester, 
Congleton, Hyde, Knutsford, Macclesfield, 
Nantwich, North wich, Runcorn, Stockport. 

1 Cornwall — Bodmin, Camelford, Falmouth, 
Helston^ Launceston, Liskeard, Penzance, Red- 
ruth, 8t. Austell, St. Columb Major, Truro. 

Cumberland. — Alston, Carlisle, Cockermouth, 

I Keswick, Penrith, Whitehaven, Wigton. 

Derbyshire. — Alfreton, Ashborne, Bakewell, 

I Belper,Chapel-en-le- Frith, Chesterfield, Derby, 
i Glossop, Wirks worth. 

Devonshire* — Axrainster, Barnstaple, Bide- 
ford, Crediton, Exeter, Holsworthy, Honiton, 
Kingsbridge, Newton Abbott, Oakhampton, 
Plymouth, South Molton, Tavistock, Tiverton, 
Torrington, '1 otnes. 

Dorsetshire* — Blandford, Bridport, Dorches- 
ter, Poole, Shaftesbury, Wareham, Weymouth, 
Wimborne Minster. 

Durham. •— Barnard Castle, Bishops Auck- 
land, Darlington, Durham, (lateshead, Hartle- 
pool, Shotley Bridge, South Shields, Stockton- 
on-Tees, Sunderland, Wolsingham. 

Braintree, Brentwood, Chelmsford, 
Colchester, D unmow, Halstead, Harwich, Mal- 
don, Rochford, Romford, SafiTron Walden, 
Waltham. 

Gloucestershire. — Bristol, Cheltenham, Chip- 
ping Sodbury, Cirencester, Dursley, Gloucester, 

I Newent, Newnham, Northleach, Stow, Stroud, 
Tewkesbury, Thornbury, Winchcomb. 

Hampshire. — Andover, Alton, Basingstoke, 
Bishop’s Waltham, Christchurch, Fording- 
bridge, Lymington, Newport, Petersfield, Ports- 
mouth, Romsey, Southampton, Winchester. 

Herefordshire* — Bromyard, Hereford, King- 
ton, Ledbury^ Leominster, Ross. 

Hertfordshire, — Barnet, Bishop Btortford, 
Hertford, Hitchin, Ri>yston, St. Alban’s, Wat- 
ford. 

Huntingdonshire. — Huntingdon, St. Neot’s. 

Kent — Ashford, Bromley, CanterbuFy, Dart- 
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ford, Deal, Dover, Faversham, Folkestone, 
Gravesend, Greenwich, Hy the, Maidstone, Mar- 
gate, Ramsgate, Rochester, Romney, Sevenoaks, 
Sheerness, Sittingbourne, Tenterden, Ton- 
bridge, Tonbridge Wells. 

Lancashire. — Ashton-under-Lyne, Black- 
burn, Bolton, Burnley, Bury, Chorley, Cli- 
theroe, Colne, Poulton, Garstung, Ilaslingden, 
Kirkliam, Lancaster, Ijeigh, Liverpool, Man- 
chester, Oldham, Orriiskirk, Preston, Rochdale, 
St. Helen’s, Salford, Ulverstone, Warrington, 
Wigan. 

Leicestershire, — Ashby-de-la-Zouch, H inck- 
ley, Leicester, Loughborough, Lutterworth, 
Market Boa worth. Market Harborough, Mel- 
ton Mowbray. 

Lincolnshire. — Bar ton-on- Humber, Boston, 
Bourne, Brigg, Caistor, Gainsborough, Gran- 
tham, Great Grimsby, Holbeach, Horncastle, 
Lincoln, Louth, Market Rasen, Sleaford, Spald- 
ing, Spilsby, Stamford. 

Middlesex, — Brentford, Edmonton. Ux- 
bridge. 

Middlesex Metropolitan Districts. — WTest- 
minster, Brompton, Marylebone, Bloomsbuiy, 
Clerkenwell, Shoreditch, Bow, Whitechapel. 

Monmouthshire, — Abergavenny, Chepstow, 
Monmouth, Newport, Pontypool, Tredegar, 
Usk. 

Norfolk, — Attleborough, Aylshain, Down- 
ham Market, East Dereham, Harleston, Holt, 
King's Lynn, Little Walsingham, North WTal- 
sham, Norwich, Sv/affliam, Thetford,',W'ymond- 
ham. Great Yarmouth. 

Northamptonshire, — Brackley, Daventry, 
Kettering, Northampton,Oundle, IVterborough, 
Thrapstone, Towcester, Wellingborough. 

Northumberland. — Alnwick, Bedford, Bel- 
lingham, Berwick, Haltwhistle, Hexham, Mor- 
peth, Newcastle, North Shields, Rothbury, 
Wooler. 

Nottinghamshire, — Bingham, East Retford, 
Mansfiehl, Newark, Nottingham, W’^orksop. 

Oxfordshire, — Banbury, Bicester, Chipping 
Norton, Oxford, Thame, Witney, W^oodstock. 

Rutlandshire. — Oakham, Upp:ri,T;ham 

Shropshire. — Bisho{)’s Castle, Bridgenoyth, 
Cleobury, Drayton, Ludlow, Madeley, New- 
port, Oswestry, Shrewsbury, Wein, W^ellington, 
Whitchurch. 

Somersetshire. — Bath, Bridgewater, Chard, 
Glutton, Crewkerne, Frome, Langport, Taunton, 
Wellington, Wells, Weston-super-Mare, Wil- 
liton, Wincanton, Yeovil. 

Staffordshire, — Burtan-on-Trent, Cheadle, 
Hanley, Leek, Lichfield, Newcastle-under- 
Lyme, Oldbury, Rugeley, Stafford, Stone, Ut- 
toxoter, Walsall, Wolverhampton, 

Suffolk, — Beccles, Bury St. Edmund’s, Eyre, 
Framlingham, Hadleigh, Haleswortli, Haver- 
hill, Ipswich, Lowestoft, Mildenhall, Stow- 
market, Sudbury, Woodbridge, 

Sierrey.— -Chertsey, Croydon, Dorking, Ep- 
Boni, Farnham, Godaiming, Gttildford, King- 
ston, Reigate, Wandsworth. 

Surrey Metropolitan Districts, — Southwark,' 
Lambeth. 

Sus.sex, — Arundel, Brighton, Chichester, 
Cuckfield, East Grinstead, Hastings, Horsham, 
Lewes, Midhurst, Petworth, Worthing. 


Warwickshire, — Alcester, Atherstone, Bir- 
mingham, Coventry, Nuneaton, Rugby, Soli- 
hull, Soutliain, Stratford, Tamworth, War- 
wick. 

Westmoreland. — Ambleside, Appleby, Kirk- 
by Kendal, Kirkby Lonsdale. 

Wiltshire, — Bradford, Caine, Chippenhs 
Devizes, Malmesbury, Marlborough, Melk- 
shani, Salisbury, Swindon, Trowbridge, War- 
minster, Westbury. 

Worcestershire, — Bromsgrove, Droitwich, 
Dudley, Evesham, JKidderminster, Persliore, 
Redditch, Shipston, Stourbridge, Tciilmry, 
Uj)ton, Worcester. 

Yorkshire (East Ridiny). — Beverley, Brid- 
lington, Great Driffield, Hedon, Howden, 
Kingston-on- Hull, Pocklington. 

Yorkshire (West Ridiny). — Barnsley, Boston, 
Bradford, Dewsbury, Doncaster, Goole, Hali- 
fax, Ilolmfirth, Huddersfield, Keighley, Knares- 
boroiigh, Leeds, Otley, Pontefract, Ripon, 
Rotherham, Saddleworth, Selby, Settle, Shef- 
field, Skipton, 'J’horne, Todinorden, Wakefield. 

Yorkshire (North Ridiny). — Easingwold, 
Helmsley, Leyburn, New Malton, Northaller- 
ton, Richmond, Scarborough, Stokesley, Thirsk, 
Whitby, York. 

Anylesey. — Llangefni. 

Brecknockshire, — Brecknock, Builth, Crick- 
howell. Hay. 

Caermarthcnshirc.— Caermarthen, Llandeilo- 
fawr, Llandovery, Llanelly, Newcastle-in-Em- 
lyn. 

Carnarvonshire, — Bangor, Carnarvon, Con- 
way, Portmadoc, Pwllheli. 

Cardiy an shire. — Aberayron, Aberystwith, 
Cardigan, Lampeter. 

Denbiyhshirc, — Denbigh, Llanrwst, Ruabon, 
Ruthin, St. Asaph, Wrexham, 

Flintshire, — Holywell, Mold. 

Glamnryanshire. — Bridgend, Cardiff, Mer- 
thyr Tydfil, Neath, Swansea. 

Merionethshire. — Bala, Corwen, Dolgelly. 

Montgomery shire. — Llanfyllin, Llanidloes, 
Machynlleth, Newtown, Welchpool. 

Pembrokeshire, — Haverfordwest, Narberth, 
Pembroke. 

Radnor. — Presteigne, Rliaiadr. 

And their lordships do further report as 
their opinion to your Majesty, that notice 
should be given in the London Gazette, pur- 
suant to the provisions of the said act, that 
after the ex})iration of one calendar month from 
the date of the publication of such notice, 
your Majesty, with the advice of your privy 
council, will take into consideration the pro* 
priety of making the said two several orders 
for the purposes of the said act of the last 
session of Parliament. 

Her Majesty is hereupon pleased, by and 
with the advice of her nrivy council, to order, 
and it is hereby ordered, that notice he, and 
the same is hereby given, that after the expira- 
tion of one calendar month from the date of 
the publication of this order and notice in the 
London Gazette, her Majesty, with the advice 
of her privy council, will take into consideca- 
lion the propriety of making the said two 
several orders for the purposes of the said 
act. Wm. L. Bathurst. 
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ANALrnCAL DIGEST OF CASES, 

REPORTED IN ALL THE COURTS. 

Council. 

APPEALS. 

APPEAL. 

1. Practice. -spinal sentence. — An interlo- 
cutory order, referring matters of account to 
the sworn Accountant of the Court of Civil 
Justice in Berbice, with instructions thereon, 
is not such a definitive sentence as by the rules 
of the civil law requires a specific appeal, but 
may be questioned on a general appeal from 
the final sentence of the court. Cameron v. 
Fraser, 4 Moore, 1. 

2. Practice. — Semble, where a party, object- 
ing to a paper annexed to letters of administra- 
tion, has been by the court assigned to declare 
whether he propounds another instrument, it is 
irregular and inconclusive, instead of following 
up the assignation, to have the question de- 
cided upon petition. But such procedure 
estoppcs the parties from further litigation. 

A rejily on the hearing of the appeal allowed, 
though not allowed by the practice of the 
court below on the original hearing of the act on 
petition. Henfrey v. Henfrey, 4 Moore, 29. 

3. Practice. — Leave given to appeal, though 
the subject-matter of the suit was below 200/., 
the sum required by the Order in Council of 
13th May, 1823, and the appeal refused by the 
Royal Court. Attorney^General of Jersey v. 
Cttpelain, 4 Moore, 37. 

4. Leave granted. — Charter of Justice of 
Newfoundland . — Upon a petition stating that a 
party against whom a decree had been pro- 
nounced by the Supreme Court of Newfound- 
land, was at the time resident in England, and 
had no representative within the island, or 
notice of proceedings against him, the Judicial 
Committee gave leave to appeal upon terms, 
notwithstanding that he had not asserted an 
appeal within 14 days from the final decree as 
required by the Charter of Justice of New- 
foundland. Henderson v. Henderson, 4 Moore, 
259. 

6. Leave granted. — Costs of divorce h vinculo. 
-^Security for prosecution of and costs . — 
Charter of justice of the Mauritius . — The 
Supreme Court at the Mauritius refused to 
allow an appeal to the Queen in council from 
a definitive sentence in a suit for a divorce a 
wncuh, except upon lerras of giving security 
in the aggregate sum of 1 ,200/. sterling, for 
performance of the order in council, to be made 
on appeal, and the costs incurred thereby. On 
petition the Judicial Committee allowed the 
appeal, fixing the security at 300/. Hulm v. 
HfUm, 4 Moore, 262. 

6. Costs. — Appeal from the High Court of 
Admiralty not prosecuted, cause remitted with 
costs. Brownlow v. Garson, 4 Moore, 272. 

T^.Less than 1,000/. — Apjilication for leave 
to appeal from an order of the Supreme Court 
pjemap’s Land, refusinjl a fourth new 
tnal of an action of trover/ the enlnecf-ipatter 
of winch amounted to 970/., refused ; the 


Charter of Justice limitingthe right of appearance 
to 1,000/., and the Judicial Committee being of 
opinion upon the merits, that it was a mere 
(question for a jury who had already found four 
times against the petitioner. Sherwin, in re, 4 
Moore, 311. 

I And see Divorce. 

BOTTOMRY BOND. 

Necessary supplies. — Foreign law, how proved. 
—A bottomry bond may be good in part, 
though void for the residue. When, therefore, 
a bottomry bond was given by the master at 
New York, as well for advances to obtain his 
discharge from arrest, at the instance of the 
consignees, on account of damage done on the 
voyage to part of the cargo ; as for payment of 
the port dues and other disbursements neces- 
sary to enable the ship to prosecute the voyage, 
the Judicial Committee, reversing so much of 
the decision of the Admiralty Court as rejected 
the bond in toio, sustained the bond to the ex- 
tent of the sums advanced for necessary sup- 
plies, and payment of the port duties. If 
I iiance is placed upon a difference between the 
I law of England and a foreign state, the party 
j relying upon the difference is bound by wit- 
! nesses or authorities to prove such fact. Smith 
V. Gould, 4 Moore, 21. 

BURIAL. 

See Lag Baptism. 

CHURCH DISCIPLINE, 

By sect. 3 of the 3 & 4 Viet. c. 86, (the 
Church Discipline Act,) the bishop is em- 
powered to issue a commission of inquiry re- 
specting any charge or report against any 
clergyman within his diocese, provided always, 
that notice of the intention to issue such com- 
mission, under the hand of the bishop, con- 
taining an intonation of the nature of the 
offence., together with the names, addition, and 
evidence of the party on whose application or 
motion such commission shall be about to 
issue, shall be sent by the bishop to the party 
accused, fourteen days at least before such 
commission shall issue and by sec. 13, it ia 
provided, that it shall be lawful for the bishop, 
** if he shall think fit, either in the first instance, 
or after the commi.ssioners shall have reported 
that there is sufficient primd facie ground for 
instituting proceedings, and before the filing ot 
the articles, but not afterwards, to send tha 
case by letters of request to the Court of Appeal 
of the province, to be then beard and aeter«» 
mined according to the law and practice of 
such court.” 

Held, by the Judicial Committee affirming 
the judgment of the court below, that the 
service of notice of the intention to issue o 
commission by the bishop, but upon which no 
commission issued, will not preclude the bishop 
I from sending tke case to the Court of Apped 
by letters of request, in the first instance^ 
Heady. Sanders, 4 Moore, IH6.. 

CHURCH FEES. 

See Roman Catholic. 



Anafytieal Digest of Cases .• 

COLLISION. 

Hules of the Trinity House, — In cases of col- 
lision the rule of the Trinity House, that 

where steam -vessels on different courses 
must unavoidably cross so near, that by con- 
tinuiiifT their resi)ective courses there would be 
a risk of coming in collision, each vessel shall 
put her helm to port, so as always to pass on 
the larboard side of each other,** is applicable 
only when vessels, by continuing their respec- 
tive courses, are likely to come into collision, 
and when, by putting their helms to port, the 
collision may be avoided ; but the rule is not 
apjdicable when either vessel, by unskilful ma- 
nagement, is so near the shore that by porting 
her helm there would be danger of collision ; 
in sufh case, the vessel on her right course is 
justified, in spite of the rule, in putting her helm 
to starboard. Steam Navigation Conquiny 
Tonkin y 4 Moore, 31 4. 

Cases cileil in tin* jiidgmont : Hiifterfielcl v. For- 
rester, 11 Fast, (iO; bridge V. Grand . I unction 
Itaiiwny Ctiiu|}iiny, 3 M. & W. 244; Davies v. 
Mann, 10 M. & W. /34t). 

See niot Act. 

COLONIAL CaURT. 

Practice, — In ranking creditors under an exe- 
cution sale, the Court of British Guiana, declared 
by definitive sentences, the petitioner’s con- 
stituents* ebnims preferential. Appeals were 
interposed from these sentences. Pending the 
appeals, the petitioner filed a petition in B. 
Guiana, ])raying the court to proceed to judg- 
ment of pro: et concurrentiof, and to award the 
monies to be paid by him, sub cautions de resti- 
tuendo : this the court revised. The ])etitioner 
then applied exparte to her Majesty in council, 
to reverse tho order of refusal, and for an order 
upon the judges in B. Guiana, directing them 
to entertain the petitioner’s ap])1ication. Held, 
by the Judicial Cknnmittee, that an exparte pe- , 
tition, under such circumstances, could not be \ 
entertained. Butts, in re, 4 Moore, 93. 

CONTEMPT. 

Newfoundland Colonial House of Assembly. 
— House of Assembly of the Island of 
Newfoundland does not possess, as a legal in- 
cident, the power of arrest, with a view of ad- 
iudicating on a contempt committed out of the 
house ; hut only such powers as are reasonably 
necessary for the proper exercise of its func- 
tions and duties as a local legislature. 

Semble, The House of Commons possesses 
this power only by virtue of ancient usage and 
prerogative ; tne fex et consuetudo parliamenti, 

Semble, The crown, by its prerogative, can 
create a legislative assembly in a settled colony, 
subordinate to parliament, but with supreme 
power within the limits of the colony, for the 
government of its inhabitants ; but 

Qatere, Whether it can bestow upon it an 
authority, via., that of committingior contenipt, 
not incidental to it by law. 

llie principles of Beaumont v. Beaumont, I 
Moore ; P. C. C. 59, ahd Burdett v. Abbott, 14 
East, 137, examined. Kielley v. Carson, 4 
Moore, 63. 
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And see Divorce j Judge of Inferior Court* 

COSTS. 

See Appeal, 5, 6. 

CROWN REVENUE. 

The Royal Court of Jersey have no power to 
order charges for alterations made in the court 
house, directed at their instance, to be defrayed 
out of the crown revenues of the island. Judg- 
ment of the Court of Jersey, declaring the At- 
torney-General and Receivers of the island 
liable for such charges, reversed on appeal, 
with costs. Attorney-General of Jersey v. 
Capelain, 4 Moore, 37* 

DIVORCE. 

Contempt, — Appeal . — A party in contempt 
I for not obeying a monition, whose contempt 
' lias been signified under 53 G. 3, c. 127, and a 
writ de contumaee capiendo, extracted against 
him, is not precluded from appealing from the 
principal sentence, though pronounced i% 
pcenam. Protest against permission to appeal, 
under such circumstances, overruled. Harrison 
v. Harrison, 4 Moore, 96. 

DUTCH ROMAN LAW. 

Interdict. — Action for damages . — In an action 
brought in the Supreme Court of B. Guiana^ 
the plaintiff obtained an interdict restraining 
the defendants, the managers of a plantation, 
from selling or consigning any portion of the 
proceeds of the {ilantation. This interdict re- 
mained in force until the cause came on for 
hearing, (ten months afterwards,) when the 
court discharged the interdict as liaving been 
obtained per sub et ob reptionem, and con- 
demned the plaintiff to make good to the de- 
fendants all losses, costs, and damages by them 
already had and suffered, or yet to be had and 
suffered in consequence.’* 

An ap])eal was entered against this decree, 
but not prosecuted. The defendants to the 
previous action then brought an action in the 
same court to assess the losses, costs, and 
damages incurred by reasim of the interdict* 
Evidence was given of certain damages sus- 
tained in consequence of the interdict, which 
was not contradicted. The court rejected the 
claim in toto. 

Held, by the J udicial Committee, on appeal : 
1st, I’bat the decree discharging the interdict 
must be presumed to have been conformable to 
the law of Holland prevailing in B. Guiana. 
2ndly, That that decree must be taken as a 
simultaneous decree discharging the interdict 
and pronouncing for damages. And, Srdly, 
That the court below was wrong in rejecting 
the claim tn toto, there being evidence of 
damages sustained by the verdict. And remit- 
ted the cause to the court below to assess tho 
damages incurred. AVTurk v. Bent, 4 Moore,. 
213. 

ESCHEAT. 

Letters qf preference. — In the year 1827r 
letters of preference of escheated property in 
the island of Jamaica were granted under tna 
Great Seal of the island ; by the terms of which 
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it waB provided, that the grantee should, within 
twelve months from the date thereof, or for such 
further time as the governor of the island 
should limit and appoint, take the necessary 
steps to prosecute the rights of the crown to 
the escheated property, otherwise the preference 
thereby given was to be void. The grantee 
entered into possession and received the rents 
and profits, but took no further steps to prose- 
cute the escheat to final judgment for the 
crown. Upon an information filed in 1835, by 
the Attorney-General of Jamaica, praying that 
the grantee might be declared accountable to 
the crown, in respect of the rents and profits 
received by him since he had been in possession. 
Held, by the Court of Chancery of Jamaica, 
and affirmed on appeal to the Judicial Com- 
mittee, that the grantee was hound to prosecute 
the escheat to final judgment for the crown 
within a proper lime ; and that he was liable to 
account to the crown for the rents and profits 
received by him, from the time of entering into ! 
possession. Mason v. Altorney-General of . 
Jamaica, 4 Moore, 228. I 

EVIDENCE. j 

1 . Evidence not adduced in the court below, : 
or forming part of the transcript admitted on | 
motion, to be used at the hearing of the appeal, | 
subject to all just exceptions. Hughes v. j 
Porral, 4 Moore, 42. 

2. Sentence of nullity of marriage, causa im-- 
■potential, pronounced on confession of non- 
consummation, and refusal to undergo inspec- 
tion. A medical certificate of the competency 
of the party in a suit impotentice causa, not in 
evidence in the court below, refused to be ad- 
mitted on appeal. Harrison v. Harrison, 4 
Moore, 96. 

3. The admission of a witness that he is a 
member of a religious sect who hold a certain 
principle as a body, which, if acknowledged 
individually, would subject him to excommuni- 
cation ij^so facto, by the 12th Canon of 1603. 
Held, insufficient to disable him from giving 
evidence in the suit. And 

Q^€ere, if excommunication ipso facto, (if not 
absolutely abolished by stat. 63 G. 3, c. 127,) 
disables a party from being a witness until 
absolved. Escott v. Mastin, 4 Moore, 104. 

Case cited in the judgment : Grant v. Grant, 1 
Lee*s Ca. 593. 

4. Evidence of the owners’ claim not ten- 
dered in the court below, received by the Judi- 
cial Committee on the hearing of the appeal. 
Guimaraeus v. Preston, 4 Moore, 107. 

5. The affidavit of a person present at the 
seizure, though not the seizer himself, is suffi- 
cient to ground a monition, citing the master 
in particular, and all others in general to ap- 
pear, &c. Guimaraeus v. Preston, A Moore, 
167. 

a. Witness, interest of. — Re-examination 
after publication. — No general rule exists, that 
a witness who is interested at the time of his 
examination cannot be re-examine after a re- 
lease of his interest, but in granting leave to 
re-examine a witness, the court wiU regulate 


itself by the peculiar circumstances of each case, 
and tlie nature of the interest of the witness. 

A subscribing witness, produced by the exe- 
cutor, was examined upon an allegation to 
prove the will. Upon his answer to the inter- 
rogatories, he admitted that he was the solicitor 
to the executor (the promovent), and that he 
had employed the proctor in the suit, and that if 
the executor failed in paying the costs, he would 
himself be legally liable to the proctor. Pub- 
lication passed, and the cause was assigned for 
hearing. Upon motion, the Prerogative Court 
rescinded the conclusion of the cause, and 
granted the promovent leave to re-examine the 
witness after a release of his liability. Affirmed 
on appeal by the Judicial Committee of the 
Privy Council. Clark v. Carter, 4 Moore, 207. 

Cttse cited in the judgment: Vaughan v. Wor- 
rull, 2 Swan. 395. 

/.jRecorf/.— The letters of preference not form- 
ing part of the transcript, the hearing of the 
tippeal was postponed, and an order made for 
a certified copy to be transmitted by the clerk 
of the patents in Jamaica, to the Privy Council 
Office. Mason v. Altorney^General of Jamaica, 
4 Moore, 228. 

FOREIGN LAW. 

See Bottomry Bond. 

INHIBITION. 

1. The 5th G. 4, c, 113, s. 2D, enacts, that 
j no appeals shall be prosecuti'd from any sen- 
tence of any Court of Admiralty or Vice- 
‘ Admiralty, (with the exception of the Cape of 
; Good Hope and eastward thereof,) unless an 
inhibition be applied for and decreed within 
twelve months from the time of the decree or 
sentence being pronounced. By the 3 & 4 W. 
4, c. 41, the appellate jurisdiction given by the 
previous statute to the High Court of Admiralty 
'was vested in the Judicial Committee of the 
j Privy Council, but which court, from its con- 
stitution, bad no jurisdiction over the a))peal 
: until the petition of appeal was referred to them 
jby the crown. The appellant presented, on the 
I l6th of July, 1841, a petition of appeal from a 
.decree of condemnation pronounced on the 
^ 12th of August, 1840, by the Vice- Admiralty 
j Court of Sierra Leone, against a vessel engaged 
i in the slave trade, contrary to the provisions of 
I the 6 G. 4, c. 113. The appeal was not re- 
jferred by her Majesty to the Judicial Com- 
mittee until the lith of August, 1841, one day 
before the year expired, and notice of such re- 
ference was not given by the clerk in council 
until the 13th of the same month, one day after 
the twelve months had expired, when the ap- 
pellant applied for and obtained an inhibition. 
On protest against the appeal. Held 

1 Bt, That the 5 G. 4, c. 1 13, was incorporated 
in the 3 & 4 W, 4, c. 41 ; 2ndly, That the ap- 
pellant having failed to procure, in compliance 
with the 5 G. 4, c. 113, s. 29, an inhibition to 
issue within 1 2 months from the sentence, was 
Wred his appeal; the promions of that sec- 
tion being imperative, and having no discretion 
in the court to relax the operation of tlie act. 
Logan v. Burslem, 4 Moore, 284. 
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2. Protest aj^ainst an appeal sustained; the 
appellants (Brazilian Bubjects), the owners of 
i;he carf^o on board a vessel seized and con- 
demned under the 5 G. 4, c. 113, having failed 
to procure an inhibition to issue within twelve 
months from the date of the condemnation. 
Lopes V. Burslem, A Moore, 300. 

3. Foreigner, — The 5 Geo. 4, c. 113, (the 
Slave Abolition Act,) s. 29, enacts, that no ap- 
peals shall be prosecuted from any sentence 
of any court of admiralty or vice- admiralty, 
(except at any vice-admiralty court at the Cape 
of Good Hope, or to the eastward thereof,) un- 
less an inhibition be applied for and decreed 
within twelve months from the time of the de- 
cree or sentence being pronounced : Held, to 
apply to foreigners as well as British subjects. 
Lopes V. Burslem, 4 Moore, 300. 

See Judge of Inferior Court, 

JERSEY, ROYAL COURT. 

Action for defamation. — Damages. — By the 
law of Jersey, it is necessary, in order to con- 
stitute a valid judgment, that a majority of the 
jurats constituting the court concur in the 
judpraent. If they are equally divided, the 
bail m has the casting vote. A judgment of 
the Royal Court, in an action of defamation, 
consisting of the bailiff and six jurats, of whom 
three were of oj)inion that the action ought to 
be dismissed, two for the plaintiff, and one 
'‘that the court could not pass judicial sentence 
upon the defendant,” and the bailiff did not 
vote. Held, by the J udicial Committee to be 
bad, and the judgment of the court below re- 
versed. And, upon the merits, judgment or- 
dered to be entered for the plaintiff, with 
damages awarded by their lordships. Le Breton 
V. Ennis, 4 Moore, 323. 

JUDGE OF INFERIOR COURT. 

Attachment for contempt of inhibition, — This 
court will not visit a judge of an inferior court 
with the penal consequences of an attachment 
for contumacy and contempt, for disregarding 
an inhibition, unless such disobedience is wilful, 
and proceeded from improper motives. 

An inhibition to the judge of the Vice-Admi- 
ralty Court at Gibraltar, inhibiting him from 
doing anything prejudicial to the parties ap- 
pellant pending an appeal, is not to be disre- 
garded at his discretion, although he may con- 
sider that he is acting for the benefit of all 
parties. 

Decree for a sale of a vessel condemned, after 
appeal asserted and innibition, s;;rved per- 
sonally on the judge. Held, not such a con- 
tempt, under the circumstances of the case, as 
to entitle the owners to an attachment against 
the judge for costs and damages incurred 
thereby. Barton v. Field, 4 Moore, 273. 

JUBISBICTION. 

1. The Privy Council has no jurisdiction to 
^direct the release of a party imprisoned for a 
contempt of the tburt below, pending an appeal 
'TMpecting the merits of the suit. Hughes v, 
Corral, 4 Moore, 42. 

2. Practice i — ^The British parliament have no 


power to legislate for foreigners out of the do- 
minions and beyond the jurisdiction of the 
crown ; yet it can by statute fix the time within 
which application must be made for redress to 
the tribunals of the empire. This being matter 
of procedure, becomes the law of the forum, 
by which all mankind are bound. Lopes v, 
Burslem, 4 Moore, 300. 

LAY BAPTISM. 

Burial. — A child ba])tized with water in the 
name of the Trinity, by a layman, (a Wesleyan 
Methodist,) not authorised to administer the 
rite of baptism. Held, not to be “ unbaptized” 
within the meaning of the rubric for the burial 
of the dead in the •Common Prayer Book, as 
incorporated under the Uniformity Act, 13 & 14 
Car. 2, c. 4. 

A clergyman of the Church of England hav- 
ing refused to perform the office of interment, 
after due notice of the death of a parishioner so 
baptized, suspended from the ministry for three 
months, under the 68th Canon of 1603. 

Construction of the rubrics of the Common 
Prayer Books of the years 1603 and 1661. 
Held, to be cumulative, and not substitu- 
tionary, of the rubric in force anterior to 1603, 
and not to affect the validity of lay baptism. 
Escott V. Mastin, 4 Moore, 104. 

Casos cited : Balrymple v . Dalrvniplo, 2 Hag. 
Con. Rep. 64; Kemp v. Wickes, 3 Phill. 
264. 

NEWFOUNDLAND APPEALS. 

See Appeal, 4. 

OUTER DOOR. 

See Sheriffs Officer. 

PATENT, 

Extension of term refused* — Extension of the 
term of letters patent refused, although the 
profits derived from the patent article was less 
than the expenditure incurred upon the patent, 
the utility of the invention being small. 

The fact of an invention, when known, not 
getting into general use, is a presumption 
against its utility. Re Simister's Patent, 4 
Moore, 164. 

PILOT ACT, 

Collision. — Carelessness of master and crew, 
having a licensed pilot. — ^The 6 G. 4, c. 125, s. 
55, does not exempt the owners and masters of 
vessels having a licensed pilot on board, from 
liability in respect of damages done by their 
vessel, unless the damage was solely caused ^ 
the neglect, default, incompetency, or incapacity 
of the pilot. 

Where, therefore, it was proved that the ac- 
cident happened through the carelessness of the 
master and crew, as well as tl»e pilot, in not 
keeping a good look-out, the Judicial Com- 
mittee of the Privy Council held, affirming tl^ 
sentence of the Admiralty Court, that the civil 
liability of tiie owner in respect of damages 
continued. Stmrt v. Isemonger, 4 Moore, 

Ctses cited in tbe judgment: Bennet v. MQita,T 
Taunt. 258 ; The Uirolamo. 3 Hagg. Adm. 
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Rep. 169 ; Pipon r. Cb|ie, 'i Oemp. 454 ; Nep- 
tune tiie Seooiid; 1 467 j Gale v. 

Laurie, 5 B. & C. 156. , 

PRACTICE. I 

See Appeal; Colonial Court: Jurisdiction, 2. | 
principal and surety. 

Collateral security, — A. drc\7 five bills in 
favor of B, on Fergusson & Co., who accepted 
the same, and got them discounted by the 
Bank of Bengal, and on. their becoming due, 
procured their renewal. Fergusson 8c Co. sub- 
sequently drew three bills on the Bank of 
Bengal ; and, for securing as well the repay- 
ment of the principal sunp due on these bills 
and interest, as of all and every sum Or sums 
which the bank had already advanced or should 
advance on account of the drawers, dejiosited 
as collateral securities various quantities of 
Chili copper of a larger amount in value than 
the advances then made. By a condition in I 
these bills, the bank was authorised, in default | 
of payment within the time stipulated, to dis- 
pose of the copper by public or private sale, 
and to reimburse themselves the principal and 
interest due thereon. Shortly afterwards, 
Fergusson Sc Co. failed, and assignees of their 
estate were appointed under the Indian In- 
solvent Act. On presentation to of th^ first 
of the renewed hills, he served notice on the 
bank not to part with the securities so deposited 
with them, alleging that the bills drawn and 
renewed by him were accommodation bills, for 
which he had not received any consideration, 
and were renewed on the faith of the securities 
being applicable for their discliarge. The as- 
signees of Fergusson Sc Co. redeemed the bills 
drawn by Fergusson & Co. All the bills drawn 
by A, were dishonoured, and the Bank of 
Bengal brought an action against Ai for their 
amount. On a bill filed by A,, the bank w'er^ 
restrained by injunction from proceeding with 
the action at law. Held, on appeal, by the 
Judicial Committee, discharging the injunction 
and reversing the decree of the Supreme Court, 
that, under the circumstances, the redemption I 
of the securities was a sale within the meaning | 
of the condition contained in the deposit bills, ; 
and that such sale was not a release to as i 
surety for the previous bills, the condition not 
being that the copper or the proceeds thereof 
should be applied preferentially or pari passu 
with the other debts, but simply in reimburse<* 
ment to the ban^ of the principal and inlereet 
due upon the bills. Bank of Bengal 
kissen Hitter, 4 Moore, 140. 

ROMAN CATHOLIC CHURCH VBB8. 

The Vicar-General of the Roman Catholic 
Church at Gibraltar is liable to account for the 
fees received by him for administering the 
offices of the church, such fees being by custom 
regulated, and subject to the centred of the 
Assembly of Elders, or J unta, of which he is the 
head, ana disposed of by them for the general 
purposes of the church. Decree granting in- 
mnetion against th6 recei|)t of such fees by the 
Vicar-General, and directing him to replace in 


certoia parts of the .church the tariff qr 4able 
therColf, varied by dissolving the injunction,, 
and decreeing him only to account as receiver 
I for all sums pAid to him on account of the 
same*. Porro/, 4 Moor^^ 

sheriff’s Officer. 

Justification for breaking open outer door , — 
Indiciimnt for false imprisonment, sheriff’s 
officer^ in execution of a bailable writ, peaceably 
obtained entrance by the outer door, but before 
he could make an actual arrest, was forcibly 
expelled from the house, and the outer door 
fastened against him. llie officer obtained as- 
sistance, broke open the outer door, and made 
the arrest. He/d, that the officer was justified 
in so doing. 

Held, also, that demand of re-entry, under 
such circumstances, was not requisite to justify 
his breaking open the outer door.* 

Quaere, if indictment for an assault and false 
imprisonment will, under such circumstances, 
lie against the sheriff’s officer.*’ Aga Kurboolie 
Mahomed v. The Queen, 4 Moore, 239> 

Cases cited in the judgment : *White v. Wilt- 
shire, Palm, .52; 2 Kolle ilep. 137 ; Cro. Jac. 
5.5.5; Pugh V. Griffith. 7 A. & E. »27 ; »»Ca- 
meron v. Lighrfoot. W. Bla. Rep. 1190; Turl- 
ton V. Fisher, Doug. 671; Stokes v. White, 1 
Cr. Mee. A Ros. 223 ; Newton v. Const-.ible, 
2 Q. B. 1.57 ; liodson v. Towning, B. ll.H. T. 
1837 ; 1 W. W. A I). 53. 

SLAVE TRADE. 

Proceedings for breach o/2 ^ 3 IF". 4, c. 61. 
— Seizure and condemnation of a Portuguese 
vessel, under 2 & 3 Viet. c. 73, affirmed on ap- 
peal by the Judicial Committee. 

Proceedings taken against a vessel seized 
under the 2 & 3 Viet. c. 73, are to be according 
to the rules and regulations established under 
the 2 & 3 W. 4, c. 51, and not according to 
the forms of civil law. Guimaraeus v. Preston, 
4 Moore, 167. 

TRUST. 

Executory, — Ultimate Limitation, — 72. S,, by 
deed, conveyed to trustees real estates in 
the Isle of Man, upon trust, in the first in- 
stance, to permit him, the settlor, to receive 
the rents and profits thereof during his life, 
and upon his death, in trust, to pay out 
of the rents accruing from such land, an 
annuity of 40/. to H, A, during his life, and to 
pay the residue of such rents to J, A,, her heirs 
or assigns ; and upon H. A,*s death, in trust to 
convey the said lands to J. A, and her heirs, if 
then living, or if she should be then dead, unto 
the heir-at-law of the said J, A,, and the heirs 
and assigns of such heir-at-law. JR. 8, (the 
settlor) died intestate and unmarried.* J, A* 
died, leaving H, A, his heir-at-law ; thm H, A, 
died, leaving J, E- T. his heir-at-law, and who 
then became heir-at-law of J, A, Upon a bill 
filed by J, E, T., against the surviving tnisteeu 
under the deed, for the conveytnee of the estate : 
Held, by the Judicial Committee, affirming the 
decree of the Court of Chancery of the Isle of 
Man, that /. E. T, took by purchase under tto 
ultimate limitation, as the person answering the 
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description of heir-at-law o^ A., at the death 
of H. A,; and a conveyance decreed. Cain v. 
Teare, 4 Moore, 249. 

VENDOR AND PURCUASBR. 

Preferential right, — Damages on hills of ex^ 
change.— A, sold to J3. a plantation in Berbice. 
The purchase money was secured by bills of 
exchani^e drawn by B. on houses in England ; 
and as a further security, B., on receiving a 
transport of the estate, hypothecated the same 
to A. for the amount of the purchase^money 
then due on the bills, with interest and damages 
accruing thereon, declaring such mortgage to 
be a first and preferent charge. Some of the 
bills were protested and retJirned to the colony, 
and the plantation was, in consequence, sold 
under an execution sale at the suit of A. The 
Supreme Court of British Guiana, in adjudi- 
cating the claim of A. and the other creditors 
of B., held A. to have a preferential claim for 
the principal and interest due upon the pro- 
tested bills, but refused to jiJlow such right for 
the damages consequent thereon. Th^ decree, 
so far as it refused the preferential right for 
damages, held, erroneous, and reversed. Cameron 
V. Fraser, 4 Moore, 1. 

WILLS. 

1. Two substantive wills, — Revocation.— 
Probate, — A testator left two substantive wills, 
each disposing of his entire property. By the 
first, dated in 1838, he appointed executors, to 
one of whom lie gave the residue of his estate. 
By the second will, dated in 1S39, which con- 
tained no revocation of the prior one, he gave 
the whole of his property to his wife, with the 
exception of 5/., but appointed no executors. 
Held, adirming the decree of the court below, 
that the second will operated as a revocation 
of the first will, and was alone entitled to pro- 
bate. Henfrjpy v. Ihnfrey, 4 Moore, 29. 

Cases cited in tbe judgment : Ingram t. Strong, 
2 Pliill. 3l2, 313; Metliueii v. Mcthucni, 2 
Phill. 426; Hughes v. Tumor, 3 Hagg. Kcc. 
Hep. 30 ; Masternian v. Maberley , 2 1 Ligg. Kcc. 
Hep. 236; Heard v. Heard, 3 Aik. 72. 

2. Attestation,— Acknowledgment of signa- 
ture.— T\\e mere circumstance of the deceased 
having called in two witnesses "to sign a 
paper for him,” (which they did in his pre- 
sence,) but without any explanation of the na- 
ture of the instrument being made to thein, or 
the witnesses being able to see if any signa- 
ture or writing was upon it when they attested 
it; Held, by the Judicial Committee of the 
Privy Council, affirming the judgment of the 
Prerogative Court, not to amount to an ac- 
knowledgment of the signature of the de- 
ceased, as to satisfy the provisions of 1 
Viet, c, 26, 8. 9, and probate refused to such 
paper* Ilott v. Gcnge, 4 Moore, 265. 

3. Executed by a blind persm, — Will exe- 
cuted by a blind testator established. The will 
being in conformity with the instructions given 
by the testator to her solicitor, though not 
proved to have been read over to the testator 
preWous to execution* Edwards v. Ftnehamt 
4 Moore, 198* 


RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

RBPORTED BY BARRISTERS OV TUB 8BVXRAL 
COURTS. 

ilarb CbanttRor* 

Masterman v. Lewin. Jan. 11th, 1847. 

INTERPLEADER SUIT. — DECREE BEFORE 
ANSWER. — qOLLUSION. 

The court will not order a bill of interpleader^ 
to be dismissed before all the defendant^ 
have put in their answers ; nor will it infe^ 
collusion between*ihe plaintiff and one of 
the defendants in the absence of an affidavit 
to that effect. 

The defendant having brought an action of 
trover against the plaintiff for the delivery of 
certain deeds, the latter filed his bill of inter- 
pleader against the former and two others, 
stating, that at the instance of the heir-at-law, 
(one of the defendants,) and as his solicitor, he 
had retained the deeds in question, and praying 
the usual injunction. Previously to the putting 
in an answer by the third defendant, Vice- 
Chancellor Knight Bruce made a decretal order 
of reference to the Master for an inquiry into 
the heir-at-law’s title ; and upon the report that 
he had none, and that the plaintiff had no right 
to retain tbc deeds, bis Honour ordered the 
dismissal of his bill, with costs. 

Mr. Cooper sulimitted that the court had no 
jurisdiction to make either the decretal or final 
order until all the answers had been put in, as 
it could not in such imperfect state of the pro- 
ceedings, be acquainted with all the facts of the 
case, and of the plaintiff’s justification in filing 
a bill. Bowyer v. Pritchard, 1 1 Price, 103 ; 
Thames and Medway Canal Company v. Nash, 

5 Sim, 280; Hyde v. Warren, 19 Ves. 322; 
Townley v. Deare, 3 Beav, 213, (confirmed by 
his lordship on appeal, p. 217) ; Dungey v. 
Angove, 2 Ves, junr., 304 ; Stutham v. Hall, 
Turn. & Russ. 30; Jew v. Wood, 3 Bcav. 479 ; 
Milf. PL, p. 115, (3rd ed.); Jenkins v. Bryan, 

6 Sim. 605 ; Lynn v. Lock, 3 Dm. & War. 24. 

Mr. Russell and Mr. Montagu in support of 

the order stated, that the plaintiff* at law had 
moved to dismiss the bill for want of prosecu- 
tion, the time having then long since elapsed, 
and the plaintiff not having taken any steps to 
procure the calling in of the remaining answer ; 
but that, upon the suggestion of the court 
below, the dissolution of the injunction was 
canvassed on the merits, his honour being of 
opinion that such mode would best effectuate 
substantial justice between the parties. 

The Lord Chancellor. This order is irregular, 
and ought never to have been made. The 
claims being adverse, it was a proper case for 
an interpleader suit, and there is no authority 
for the court to decide such bill on the merits, 
in the absence of one of the defendants, and 
fore his Answer. With respect to the delay of 
the latter, the court could not infer collusioii 
between him and the plaintiff, in the absence of 
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an affidavit to that effiect. The reralar practice 
would have been to have moved that the ))lain- 
tiff should ^et in that answer, and if it could 
not be obtained, then that the bill might be 
taken pro confesso as against such defendant. 
The only decree which could be given in the 
present instance by the court (if pressed) must 
be, that the order should be discharged, and 
the parties replaced in their original state. 

^tce-C]&aiTcrir 0 r 3i5rufe. 

Wroughton v. Barclay. Hilary Term, 1847. 
solicitor’s LIEN.— PRODUCTION OP DOCU- 
MENTS. — PAYMENT OP COSTS. 

Two solicitors in partnership, one of whom 
was a defendant^ claimed a lien uiion docu- 
ments for costs ^ such documents being ad- 
milted by the defendants in the suit to be in 
their custody, power ^ or control : Held, that 
the defendants were not compellable to pay 
the costs, in order to get rid of the lien. 
Mr. J. a. Cooke moved, on behalf of the 
plaintilF, for the production of documents ad- 
mitted by the defendants (a public company), 
in their answer, to be in their power, being in 
fact in possession of their solicitors, Messrs. 
Bush and Mullens, the former gentleman being 
a defendant. The solicitors claimed a lien upon 
them for their costs. It was insisted, that the 
defendants were bound to pay the costs, in 
order to get rid of the lien, and make the do- 
cuments available to the plaintiff. 

The motion was opposed by Mr. Vrior, for 
the defendants. 

^ Sir J, L. Knight Bruce, V. C. I do not con- 
sider myself at liberty to order the defendants 
to pay these costs for the purpose of the pre- 
sent motion. Motion refused. 

Denning v. Henderson. Hilary Terra, 184/. 
VENDOR AND PURCHASER. — PAYMENT INTO 
COURT.— ACCEPTING TITLE. 

A purchaser applying to pay money into court 
must undertake to accept title, although the 
payment is consented to by all the parties. 
This was a motion that the purchaser might 
be at liberty to pay his purchase money into 
court. It was made on the purchaser’s behalf, 
and with the consent of all the parties in the 
cause ; but it was asked that this might be done 
without the condition of accepting the title. 

Mr. Bates appeared in support of the motion. 
Sir J. L. Knight Bruce, V. C. It is the 
unanimous opinion of the registrars that, even 
with consent, it is not allowable to pay money 
into court, unless the title is accepted ; I must 
therefore refuse the motion. 

(Before the Four Judges.) 

The Queen v. The Inhabitants of St. Anne*s, 
Westminster. Hilary Term, 1847. 

SESaiOMS,— -APPEAL.— ENTRY NOT ON THE 
MERITS* 

An entry made by a-oourt cf quarter sessions 
on the trial of a parish appeal, that " the 


order he quashed, not upon the merits with^ 
out prejudice to the making of any other 
order for the remoml of the said pauper,** 
does not operate as an estoppel so as to 
present another removal with respect to the 
same settlement and between the same 
parishes j and, at the trial of such second 
appeal, it is not competent Jor the appeU 
lants to give evidence to show that, notwith^ 
standing the entry of the former sessions, 
the order was quashed on facts which in 
law affected the merits of the settlement. 

On appeal against an order of a police magis- 
trate for the removal of a pauper from the parish 
of St. Pan eras to the parisli of St. Anne, West- 
minster, the, sessions made the following order: 

It is, after hearing counsel on both sides, 
ordered that the said order of the said magis- 
trate so appealed against be quashed, not upon 
the merits without prejudice to the making of 
any other order for the removal of the said 
G. W. from either of the said jiarishes to the 
other of them, or to any other parish or place 
to which he may appear to have become charge- 
able, and the same is hereby quashed ac- 
cordingly. 

By the Court. 

The respondents afterwards obtained a fresh 
order for the removal of the same paujjer to 
the appellant jiarish, who alleged in their 
grounds of appeal, that the former order was 
conclusive between the parishes. At the trial 
the appellants contended that the former order 
operated as an estoppel, which was not altered 
by the s^iecial clause inserted in the former 
order of sessions. 

The apiiellant then tendered evidence to show 
the ground on which the former decision of the 
sessions was made, which, they contended, not- 
withstanding the entry of the sessions, was a 
decision which affected the merits of the settle- 
ment. The sessions held the former order not 
to be an estoppel, and refused to receive evi- 
dence to show that the former decision was on 
the merits, subject to a case. 

Mr. (iodson and Mr. Howarth in support of 
the order of sessions were not heard. 

Mr, Pashley contra. If the former order is 
not conclusive between the parishes, then the 
appellants are able to show on what grounds 
the former order was quashed. Rex v. Wick St, 
Lawrence.^ exparte Ackworth,^ Mr. Justice 
Patteson entertained a doubt whether evidence 
could be given to explain the grounds on which 
the entry was recorded, not on the merits. 
That case is supported by Regina v. St. Mary, 
Lambeth.^ It is difficult to say what the sessions 
consider merits. Where the examination omits 
some fact material to show the settlement, it is 
the same thing as if evidence produced on the 
hearing was insufficient to prove the fact, and 
the respondents failed on that account. 

Lord Denman, C. J. This is an attempt to 
set up an estoppel. A former order of sessions 

5 Barn. 8c Adol- 526. »> 3 Q. Bi R. 397 ; 

« 2 New Sessions Cases, 36. 
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was quashed, and an entry made, quashed not 
on the merits without prejudice to the making 
of any other order. Then, are the respondents to 
be excluded from the right of trying this appeal 
on the merits on any subsequent occasion. 
The entry “ not on the merits was made in 
conformity with a suggestion thrown out by 
the court in Rex v. Wick St. Lawrence.^ The 
sessions perfectly well understood what was 
meant by the expression, and I am of opinion 
that the question of settlement has not been de- 
cided. Something has occurred analogous to 
a case of nonsuit, and not like a verdict against 
the j)arties. The sessions may quash the order 
without inquiring into the settlement for 
various reasons. If they did so because the 
evidence adduced was not sufficient to support 
the settlement, they would do wrong^in mak- 
ing such an entry, but if they did so on 
any ground not involving the point of settle- 
ment, then they would do right in saying 
that the order was quashed not upon the 
merits. In the case of export e Ackworth « 
there was some criticism on the words “ not 
iqion the merits,” but the result of that case is, 
that ray brother Pafteson, acting on the 
principle which we arc now supporting, refused 
to interfere to prevent the words having their 
effect. It was competent for the sessions to 
make this entry, and I think they came to a 
right conclusion. 

Mr. .Justice Patfeson concurred. 

Mr. .Tuslice Coleridge. I am of the same 
opinion. This is an attempt to make a decision 
final which was never intended by the parties 
should he final. The cases cited as to how far 
inquiry can be made into the grounds of a former 
decision of the sessions do not apply. The 
question is, what isS the meaning of the words 
used “ not ujion the irerits.” The expression 
may mean something which the sessions never 
intended, but we are not to })resurae that they 
used it in a wrong sense. It is evident from 
the remainder of the sentence that the sessions 
intended to say that the order was uuashed on 
matter of form, and that the question of settle- 
ment was still left undecided. 

Mr. Justice Wightman concurred. 

Order of sessions confirmed. 

praetter Caurt. 

Doe detn* Pugh y. Price. Hilary Term, J^n. 20, 
1847. 

PAUPER PLANTIFF, WHEN LIABLE FOB 
COSTS. 

The court will not compel a pauper to pay 
costs hy reason of his giving a notice of 
trial which he afterwards duly counter^ 
manded. A notice of trial duly counter^ 
rnanded is the same as if none had been 
ginen* 

^rwhit moved for a rule calling on the 
plaintiff to show cause why he should not pay 
the costs of this action. 


This was an action of ejectment which wasn 
commenced in 1840 , the lessor of the plaintiff 
umug \n forma pauperis j and in the IVinity 
Term of that year the plaintiff gave notice of 
trial. This, however, was duly countermanded, 
and no further part was taken by him in the 
action. In the last term judgment as in case 
of a nonsuit was obtained against him. Under 
these circumstances, it was contended that this 
case came within the rule of court, that 
“ where a pauj)er omits to proceed to trial pur- 
suant to a notice or uAdertuking, he may be 
called ui)on by a rule to show cause why he 
should not pay costs, though he has not been 
dispaupered.” Pratt v. Deloriie, 10 M. & W. 
509 ; Gorev, Morphew, 8 Dowl. 137. 

Erle^ J. I do not think you have brought 
yourself within the rule upon which the liability 
of the plaintiff to pay costs arises. Notice of 
I trial duly countermanded is the same as if no 
notice had been given at all. 

Rule refused. 

CTommoit 

Ruby V. Nicholls. Hilary Term, Jan. 21, 1847. 

WRIT OF SUMMONkS. — DEFECTIVE INDORSE- 
MENT. 

Where a writ of summons is sued out by the 
plaintiff in person, the indorsement of his 
place of residence should slate either the 
parish, city, or f- wn in which suck resi- 
dence is situate ; and an omission in that 
respect amounts to an irregularity. 

Scotland moved in this case for a rule to 
show cause why the copy of the writ of sum- 
mons and the service thereof should not be set 
aside for irregularity, with costs. The writ had 
been sued out by the plaintifif in person, and 
the indorsement of the plaintiff’s residence on 
the back of the writ was in the following form; 
— “ This writ was issued in person by J. Ruby, 
of No. 9, Lansdowue Terrace, Chalk Farm, 
Middlesex.” The objection was, that the in- 
dorsement was irregular in not mentioning 
either the parish, city, or town of the plaintiff’s 
residence, as required hy the statute 2 W. 4, 
c. 39, 8. 12, where the writ is sued out by the 
plaintiff in person. Arch. Pr. by Chitty, last 
edition, 150, was referred to. 

Rule Tim granted. 

Gale V. Chubb, Hilary Term, Jan. 25, 184/. 

REGISTRATION APPEAL. — EFFECT OF JUDG- 
MENT FOR COSTS. 

After the court has granted costs on the final 
determination of a registration appeal, it 
will not entertain an application to rescind 
the order with respect to costs, 

Boothby applied in this appeal case to rescind 
the order for costs made by the court on 
affirming the decision of the revising barrister, 
on the 19tli of January. The question in- 
volved, he submitted, was one of some difficulty, 
and therefore, although the court had not 
thought it necessary to hear the counsel for^the 


^ 5 Barn. & Adol. 526. 


3 Q. B. R. 397. 
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retpondent* it was not a case in whscll coats 
oughts in their discretion, to have been granted. 
The rule in such cases was that laid down by 
IMdal, C. J., it! a retiiili ihide by him to the 
House of Commons in the year ld 44 , of the 
decisions of the court in the several registration 
appeals. It was. there said, that costs were 
reflated on the principle, that where the sub- 
ject matter of the appeal presented a fair and 
reasonable ground for doubt as to the con- 
struction of the statute, it was not the intention 
of the legislature that costs should be allowed. 

By' the court. ^Vhat 3^011 are now asking is 
to vary the judgment of the court after the ap- 
peal has been determined.,. You might as well 
go to the House of liords, and say to their 
lordships, after they had given judgment in the 
case with costs, that they had no right to do 
so. 'I’here is no ground whatever for the ap- 
plication. 

Application refused, 
^yrljrqucr. 

Burton v. Crawford. Hilary Term, Jan? 31, | 
1847. j 

APPEARANCE. — IRREGULARITY. — COSTS. 

The court will not ref use the costs of a motion 
to set a.side an appearance and notice of de - 1 
claratitin for irregularity ^ on the ground , 
that the defendant ought to have applied in 
the first instance to a judge at chambers. < 

This was a rule calling on the plaintiff to 
show cause, wliy an appearance entered by him 
for the defendant, ana notice of declaration, 
should not be set aside for irregularity witli 
costs, on the ground that the defendant liad i 
previously entered an a])pearaiu'c. | 

Ball showed cause, and submitted, that the ’ 
court would not make the rule absolute wdth j 
costs, inasmuch as the application ought to ' 
have been marie to a judge at chambers. He 
cited White v. Felton, 16 Law Journal, C. P., ; 
in which the court refused the costs of an aj )- 1 
plication to set aside a declaration, because it | 
did not appear whether it was delivered in ' 
person or by attorney. I 

Lush, in support of the rule, argued, that as : 
there was a clear irregularity, the defendant i 
was not bound to appl)* to a judge at chambers, 
more especially as counsel could not be heard 
there in term. ^ 

Rolfe, B., (sitting alone.) This is an appli- j 
cation to set aside proceedings for irregularity, | 
and it is quite new to me that a j)arty cannot in j 
.such case come to the court. The rule must i 
be absolute with costs. 

Rule absolute. 

Court of Ktbitto. 

Bxparte Dering re Cramp. Jan. 13th, 1847. 

trading. — COWKEEPKR. 

A farmer who rented 104 acres of arable land, 
which he principally used for the euHiva- 
Hon qf cqrraway seeds, and who kept four 
cows which were not used for the purposes 


of his farm, hut sold the whole of the milk, 
was held not po he u eowkeeper within the 
meaning of the Bankrupt Laws, 

Th^ petition k thio case was presented by 
Mary Dering and William Brooke, praying that 
a fiat issued against John Cramp, at his own 
instance, as a cowkeeper, dealer, and chapman, 
on the ground that the bankrupt W'as not a 
trader within the meaning of the Bankrupt 
Laws, and also on the ground that the fiat was 
issued fratiduleDUy at a time when neg<^ 

I ciations were pending for arranging the peti- 
tioner’s debt by instalments, with security, the 
petitioner having an execution against the 
bankrupt for the debt. The fiat w'as dated 19th 
of September, 1846, and a creditors’ assignee 
I w'as chose* on the 9th of October following, and 
on the 12 th of December the bankrupt obtained 
his certificate. On the hearing by the com- 
missioner for the grant of the certificate, the 
application was opposed, and it was desired to 
be ]>ost}>oned, on the ground that this petition 
was about to be presented, but the commis- 
' sioner declined such postponement. This pe- 
tition was presented on the 14th of December. 
Oil the question, whether the bankrupt was a 
trader within the meaning of the Bankrupt 
Laws, the facts were as follow : — Previous to 
1»36, Cramp occupied and farmed the Great 
Garlinge farm, in tlie Isle of Thanet, consisting 
of 94 acres, and Garlinge farm, convsisting of 
104 acres; boarded his farm servants; and 
kept two cows only to supply them and his 
famil)', but did not sell or dispose of any milk. 
From 1836 to 1843, Cramp did not occupy 
Great Garlinge farm, nor board any of his farm 
ser\'ants, nor supply them with milk. From 
1837 to the date of the fiat he kept up a stock 
of four cows, which, by his affidavit he stated, 
that he kept for the sole piirjiosc of selling the 
milk, none of the same being used for his farm 
servants. The accounts as to the sale of the 
milk were kept distinct from his farming ac- 
counts, The greater part of the land occupied 
by the bankrupt was used by him for the pur- 
pose of growing carraway seeds ; and he did 
not keep cattle on his farm for consuming the 
straw, clover, or green crop growing or made 
on his farms. By affidavits on the part of the 
petitioners, it appeared, that in the neighbour- 
hood of the bankrupt's farm he was never con- 
sidered to be a cowkeeper; and it was not 
known tliat he carried on any business but that 
of a farmer. 

Swanston and Collins for the petition. 

Bacon and Goren for the assignees. 

And Russell and Cooke for the bankrupt. 

The Chief Judge, This man was a farmer, 
and kept cows. 1 am clearly of opinion he was 
not a cowkeeper. I think the petition , was 
presented late, but, I am apprehensive, that ac- 
cording to the course of practice and authority, 
it must be considered as presented in time. 
At to the trading, it is quite clear. 1 must 
annul the fiat, with costs generally, that is, 
against the bankrupt : no costs against the 
assignees, of course. 
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Marques of Tweeddale v. Murray, exparte,— ySicol* 
land. 

Booghton V. Bougbton, exparte, Cby. — England. 
Paul 17. Dickson. — Scotland, 

Sir R. C. Glyn, Bart, v, Soares, writ err.— Eng- 
land. 

Uepton V, Hodgson, writ err,, Excb. Chamber,— 
England, 

Tommey (pauper) v. White, exparte, Cby,— Ire- 
land. 

Drummond v. The Attorney-General, exparte, 
Cby, — Ireland, 

Maclacblan (or Fyife) 17. Gillies. — Scotland, 
Atkinson v, Manley, writ err. Excb. Chamber.— 
England. 

Fleming v, Newton. — Scotland, 

1847, Gall>rnitli v. Colville. — Scotland, 

Graham r. Mackay, exparte.— 6'colland. 

Turnbull v, Cowan,— Scotland, 

Sir Thomas Wilde v. Gibson, Chy. — England, 

CHANCERY CAUSE LISTS. 

Siuingt after Hilary Term, 1847, 


HoiD CbnuccUor. 


APPKALS. 



( MasteraSc War-) 

S.O.G, Attorney-Gen. 

{ dens, &e. 

of tbe } appeal 


( City of Bristol. ] 

3.0. Black 

CHnytor 

do. 

3. 0, Johnson 

Reynolds fur. dirs. by ord.. 

3. D. Watts 

Hyde 

appeal 

Brighton 

North 

appeol pt. bd» 

. Penny 

Turner 

appeal 

Caton 

Rideout 

do. 

Peacock 

Kernot 

do. 

J Willink 

Bentinck i 

^ .In 

1 Ditto 

Ditto 1 

i ' 

SChumberf 
fCase ■ 

Smith 1 
Ditto J 

do. 

Tboraeycroft 

Warren 

do. 

A Sowjden 

Marriott 


IFligbt . * 

Ditto 

1 do* 
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Chancery Cause Lists. 


Plenth 
Chnppell 
Apperley 
'J’he Company of 
Proprietors of| 
the Grand June- 1 
tioD Canal 
Jones 
Henderson 
Mason 
Dean of Ely 
Cooper 
Lewis 
Perry 

Blair 

Rawlins 


Chadwick do, 

Purday do. 

Page " do. 

Dimes appeal 

Rose do. 

Knson do. 

Wakeman do. 

Cash do, 

Webb do. 

Cooper do- 

9 causes rPP®** 
Bromley do. 

IV^oss do. 


Virc^^Ctanccllor of SEitglattlr. 

PLEAS, DEMURRERS, CAUSES, AND FURTHER DI- 
RECTIONS. 

Van Sandau r. Cook, dem. 

Wiggintoii 1 ). Pateman, as to parties. 

Enater 'I'erm, Start u. Cooke. 

Wilson w. Wilson, exons. 2 seta, pt. hd. 

Easter Term, Hickson v. Smith, at deft.’s request, 
lleinining v. Spiers, exons. 

Cliainbers v. Waters, exons. 

Foster w. Vernon, fur. dirs- and costs. 

Vale V. Sherwood, 7 causes, ditto. 

Hatfenderi u. Wood, exons. 

Brunscombu. Branscomh, fur. dirs. and costs, 

C Stammers v. Hulliby, 3 causes, fur. dirs. 

( Ditto u. Battye, by "order. 

Dorvillo «. Wolff, fur. dirs, and costs. 

Kitihards v. Paitoraou, fur. dirs. and costs. 
Woodman v, Madgen, fur. dirs. and costs. 
Attorney' Gen. v. Pearson, exons, and fur. dirs. 
Wait V. Horton, fur. dirs. and costs. 

Groom v. Stinton, 4 causes. 

Baxter v, Abbott, fur. dirs. and costs. 

De Beauvoir v. De Beauvoir, fur, dirs. and costs. 
Beale v. Warder, rehearing. 

Turner v. Simcock, fur. dirs. and costs. 

Booth r. Lightfoot, fur. dirs. and costs. 

! Ludlow 7f, Guilleband, fur. dirs. and costs. 

Ditto V. Fenoulhet, cause. 

Howell u. Saer. 

Attorney-Gen. v. East India Company. 

Roberts v. Cardell, exons. 

Warwick v. Richardson, exons, and fur. dirs, 
Morgan r. Kingdon, fur. dirs. and costs, 

Lewis V. Hinton, fur. dirs, and costs. 

Wilson V. Williams. 

Rohotham v. Amjihlett, exons, 

Ellison V. Clark. 

Bailiff, &c. of Bridgnorth v. Collins, fur, dirs, 
and costs. 

Gaches v. Warner, 2 causes. 

Birch V. Joy, fur. dirs. and costs. 

Wilson V. Jones, exons. 

Green v, Bailey. 

Staker v. Wilson. 

White V. Briggs, exons. 3 sets, and fur, dirs. 
Darner v. Portarlington, 2 causes. 

Greonham v. Greenham, fur. dirs and costs. 
Bnrrow v. Hardey, fur. dirs. and costs. 

Middleton v. Elliot, fur. dirs. & costs, 

Hyde v. Neate, exons, and fur. dirs. 

Bownass v, Abbott, exons. 

Mapp V. Ellcock, ditto. 

S. O. G., Myers n. Macdonald, 2 causes. 

Garratt v. lancefield, fur. dirs. 

Amey v. Walker, 2 causes. 


Short, Jones v. Woods. 

Kwnrt V. Phillips, fur. dirs. and costs. 

Shorty Belcher V. Lockey, 2 causes. 

Wood fall V, Bngster, fur. dirs. and costs. 
Gervis ii. Gervis, fur. dirs. and costs. 

Short, Fairfax v. Drought. 

Grant v. Hutchinson fur. dirs. and costs, 
Thompson v. Day ditto. 

Attorney-Genenil v. Wilson, 

Rawlins v. Berkett, fur. dirs. and costs. 

Lewes v. Lewes. 

Warner v, Lett, 2 causes. 

Harris v. Green, ditto. 

Richards v. Griffiths, fur. dirs. 

Spires v. Spires, fur. dirs. and costs. 

Ward V. Gardiner, fur. dirs. and costs. 

Sewell V. Murray, 3 causes. 

Whitehall v. Sanders, 2 causes. 

Short, Burton ». Taylor, fur, dirS. 

Grundry i>. Newbold. 

Cleaver v. Sloan, fur. dirs. and costs. 

Brandon v. Brandon, 9 causes, exons. 
Johnstone v. Uro. 

Short, Jackson r. Cook. 

Green v. G loaves. 

Cutto V. Bank of England. 

Feltham v. Clark. 

Thynne v. Tooke. 

VVinnall v. Featherstonbaugh. 

Allen V, Williams. 

Austin 7\ Dutton. 

Bowden 1 ). Brown. 

SeholefieUl v. Froggart, 

Hornbuckle v, Horubuckle, fur. dirs, and costs. 
Mole V. Shaw, 

Shore v. Shore, fur. dirs. and costs. 
Attorney-Gen. v. Wright, ditto. 

Comber v. Sadler. 

Nigbtingnle v. Smith, fur. dirs. and costs, 
Fanson v. Vaughan, ditto. 

Haggard v. Anderson, ditto, 

Trufford v. Brooke, exons, and ditto. 
Billingh'din v. Beasley. 

Sturgis V, Birch 

Smith V. Bury and Ipswich Railway Company, 
Baydeij v. Watson, fur. dirs, and costa. 
Joynson v. Bushby. 

Fallofiold V. Cross. 

Clare v, Clare, 2 causes. 

Short, Wells v. Eyles. 

Goodbody v. Shuter. 

Shortj Alien v. Hurrell 
Gilchrist v. Cutor. 

Hitch i;. Hitch. 


Virt::(ir6anrelIor Stniglftt 30ntre. 

CAUSES, FURTHER DIRECTIONS, AND EXCEPTIONS, 

ToJije a daif, Sibson v. Edgeworth, 2 dems. 

S. O.J Petty V. Atherley, pt. hd. 

S. 0„ Baddeley v, Carwen, pt,hd. 

Smith V. Wilkinson, 3 causes. 

Dowsing V. Churchyard, 

Habersbon v. Burtou, 

Batterheld v. Uayner. 

Tarte v, Phillips. 

£. Tm., Atkinson v. Glover. 

Mayor, A-c. of Rochester v. Lee. 

Glascott V. Long, 

Bradley v. 'i'eale. 

Easier Term, Smith «. Smith, S caiises* 

Parken v. Taylor. 

Hemming v. Dingwall, 

Easter ) Kortwright v. M‘,Queen. I ! 

2'erm. ( Ditto v. Barlow, | 
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Allen V. Snelling. 

Johnson v. Corrie. 

Evett r. Greatvrood. 

Fenton v. N alder. 

Dan buz V, Peel, 2 causes. 

I'o be fixed, Vunzoller v. Doorman, fur. dirs* and 
costs. 

Brazier v. Piper. 

Ilore V. Smith, ^ causes. 

Stikeman v. Dawson. * 

Gurbett v. Whitehead. 

Bowmer v, Parketison, fur. dirs« and costs* 
Slielswell V. Preedy. 

Craven v. Stubbins, 2 causes. 

Burton v. Mount. 

Stooke V. Vincent. 

IIu<>-bos V. Grifiitb. 

Biircliett V. Ilowett* 

Oliill V, Whittaker. 

Sargent n. lloberts. 

Boeston v. Beoston. 

Monday v. Guyer. 

Knight V. Jenkins, fur. dirs. and coats* 

Court V. James. 

Collis V. llobiiis. 

Davis V. Lord Huntingtower ) fur. dirs. and 
Ditto V, Pennell | costs. 

Burnett v, Burnett, exons, and fur. dirs. 

Wootl V. AndjTson, ditto. 

Brazier i\ Legg. 

Seager v. Ilawkes, fur. dirs. and costs. 

Seale v. Duller. 

Green v. Green. 

Short, Burnie Burnio. 

Itutborford v, McCollum. 

Gregory v. Wado. 

Tiillock V, McClellan. 

Wilson V. Wilson. 

Morgan v. Pritchard. 

I'inker v. Cunningham, fur. dirs. and costs. 
Ellice V. Cannan. 

Short, iieldyard v. Field, fur. dirs. and costs. 


VifCstirijaiifcUor OTigrrim. 

CAUSES, PiraTIlEll DIRECTIONS, AND EXCEPTIONS. 

Curwen v. I>aniel, dom. 

Plowdon V. Thorpe. 

Tolson V. Dykes, 3 causes, 

Stephenson v. Everatt, fur. dirs. and coats. 

Sharp V. 'i’aylor, fur. dirs. and costs. 

Butlin V. Masters ditto. 

Attorney-Gen. v. Florance, suppl. bill. 

Part Jieardt Dawson v. Paver. 

Peh, 13, Manser v. Jenner; Jenner v. Manser. 
Tipping V. Clark. 

Matthews v. Bowler. 

Spencer v. Church. 

Malcolm v. Scott, 2 causes. 

Evans v. Cave. 

Hicks V. Hough, fur. dirs. and costa, 

Lancaster v. King. 

Attorney-General v. Governors of Harrow School. 
Yearsley v. Yeursley, 2 causes. 

Hughes V. Stable, uir. dirs. and costs. 

Tbirlby v. Holloway. 

Belsham e. Percival, at request of deft. 

Williams v. Teale, 3 causes. 

Symes v. Eyi<o. 

Attorney-General v. Groom, fur. dirs. and coats. 
Sbaiters v. Groves, fur. dirs. and coats* 

Kempson V. Abbott, fur. din. and coats. 

Newton v. Sadler, fur. dirs. and costs* 

Turner v. Baker. 

Morrall v. Pritchard., 


Black V. Leicester. 

Myers v. Myers. 

Parsons v. Middleton. 

Tovey u. Tovey, fur. dirs. and costs. 

Payne t>. Coles. 

Ciiard V. Chard, fur. dirs. and costs. 

Win thread v, Sanger. 

Lechmere v. Pennell. 

Thompson v. Muddy. 

Dowle V. Lucy, fur. dirs. and costs. 

Rochester v, Kirsopp, ditto. 

Chambers v. White. 

Impey c. Impey, fur. dii*s. and costs. 

Massey v. Moss, 3 causes, ditto. 

Walles V. llrquhnrt. 

Mullings V. Hook, fur. dirs. and costs. 

Moody V. Hebberd, ditto. 

Attorney-Gen. v. Mayor of Exeter. 

Batchelor (pauper) v. Middleton. 

Davenport v. James. 

Scott V, French. 

Humble v. Shore, 5 causes, fur. dirs. and costs* 
Sober v, Kemp. 

Greville t». Shad well. 

Bursoy v. St. Bar be, fur. dirs. and costs. 

Causes transferred by Lord Chancellor* s Order, 
29th Jan., 1847, to V. C. Wigram, 

Day V. Slade, fur. dirs. and costs. 

Lufkins p. Lufkins, fur. dirs. and costs. 
Nightingale v. Goulhourn, fur. dirs. & costs. 
Atkins V. Hatton, fur. dirs. 

Milne r. Leo, Addinsell v. Same, fur. dirs. and 
petition. 

Langston v. Cozens, Same v. Leaver, fur. dirs. 
and costs. 

Ashhurst v. Mill. 

Keniiett v. Tytherleigh 
Lovett V. Soames, 2 causes. Same v, Butler. 
Skinner v. Mansar ; Same v. Alec. 
Attorney-General v. Stone. 

Skey V, Ody, fur. dirs. and costs. 

Same v. Harris, Whiteway v. Ody, ditto. 

VS' all V. Wall, fur. (lira, and costs. 

Simpson v. Earles; Same v. Same. 

Abram v. Ward. 

Elliott V. Lyne ; Same v. Symons, 

Norton v. Hepworth, 

Kensic v. Creasy, 2 causes ; Same v. Swann. 
Costohndie Costobadie ; Same t. Hollingsworth 
Jackson v. Notlidge. 

Odell V, Lockett. 

Wright V. Lilloy. 

Hall V. Hall. 

Calvert v. Richards. 

Field V, Bentley. 

Muston V. Bradshaw. 

Bond V. Harvey. 

Smith V, Walters. 

Hicks V. Graham. 

Williams v, Powell; Sames v Davies, 
f Siaslhchmidt v. Lett ; Same v. Clowes, 

\ Warner v. Lett, Same v, Clowes. 

Jennings v. Bonser; Same v. Ballon 
Gray v, Seabrook. 

Attorney- General v. Ward. 

Axe V. Andrews. 

Lea V, Smith. 

M'Farlane v. Underwood. 

Field V. Brown. 

Hntchsrd v. Hatchasd. 

Stanbury v. Dunning. 

Hoare v. Shaw, 

Parlabeau v. Wickham. 
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NISI PRIUS .CAUSE LISTS. 
Jdiidleeea. 

> (Oimttaoed 6om ]iage ajkf, 


Qtura’a IScad. 


G. W.F.Cook 

Edwards 


Marriott 

C. Tudway 

Philp 

Cannan 


Parker and others 

Tres. Webber 

£. M. Eiderton 

Carnegy 


Bacon and another 

Ca. Dunn and Co. 

Clarke and Co. 

i'he Queen 


Alexander 

Indt. W. C.Gatea 

J. L. Jones 

Sparrow 


Pettey and otbera 

C.. A. A. Walter 

Vincent and 11. 

Cockburn and another 

Hderton 

Prom. Person 

Dawes 

The Queen 

S. J. 

Moreau 

Perjury, Hobler 

Atkinson 

The Queen 


J.otnax and another 

Indt. Fitzpatrick. 

Edward Goveit 

Stacy 


Sieveking and others, 
aigneea, &c. 

as- 

Dickson and O. 

F. T. Donne 

Scott 


Blacket 

Ca. Grimaldi and Co. 

Thomas Foller 

The Queen 

S. J. 

The Justices of Devon 

Beevor and B. 

T. M. Parker 

Clerk 


Morrison 

Prom. Hindman and H. 

Same 

Same 

S. J. 

Hughes 

Prom. Amory and Co. 

W. Smith 

Wallis 


Taylor 

Tres. Person 

Wm. Whalley 

Lindley and another 


Maciiamara 

Dt. Rickards and W • 

Same 

Backett 


Higiiihotham 

Prom. Binns 

W. Williams 

Felton 


Lousada 

Dt. King and A. 

Sargent 

Wyld 

S.J. 

ilughos 

Dt. Colley, Sinitii and Co. 

Blackford 

The Queen 

King 

Indt. Richardson 

L. Norton 

Carter 


Harris and another 

Tres. J. Humpbrys 
('a. Newton and E. 

John Bell 

Houghton 


Silrerlock 

Mawe 

Dean 


Wood 

Pro. Rickards and W. 

Philp 

Hitcliioa 


Gibbins 

Dt. Bodmun 

.T. L. Dalo 

The Queen 


Broome 

Indt. Rihktirds and \V. 

H. T. Roberts 

Butler 


Hall 

Pro. G. Bickley 


NISI PRIUS SITTINGS. 


London. 

eaueen’if 

Adjournmeot Day Tuesday, February 16, 1847. 


PARLIAMEOTARY COSTS. 


/^ouBt of Commons. 

Mr. Hums has proposed the following reso- 
lutions 

That a taxing officer be appointed^ and a| 
scale of fees, costs, and charges be authorised i 
and published by Mr. Speaker. 

That the taxing officer shall present an ac- 
count of the expenses for promoting or oppos- 
ing each bill, distinguishing the amount paid as 
fees to each House of Parliament, the amount 
for writs and other expenses, and for profes- 
sional services. 

THE EDITOR’S LETTER BOX. 

The judicious advice of *'A Constant 
^ ^ reforms shall be 

noticed. We shall be glad of his further suer- 
gestions. ^ 

The list required by " A Subscriber eince 
1838 " shall be considered. 


The Analytical Digest comprised in each 
volume is easily referred to. For instance, in 
vol. 32, all the points relating to Costs will be 
found at pp. 224, 394 ; on Attorneys, at pp. 
226, 393 ; Construction of Statutes in the 
Common Law Courts, 122, 635; in Equity, 
322 ; Evidence, 222, 348 ; and so of Pleading, 
Practice, &c. Each number contains a section 
complete in itself, useful and readable, both by 
practitioner and student. 

A correspondent, with reference to the case 
of Cooite V. Crawford, on which an article ap- 
peared at p. 267, ante, requests to direct the 
attention of our readers to the followng cases 
as adverse to that decision, and to remark that 
eminent conveyancers consider the doctrine it 
propounds of the invalidity or impropriety of a 
devise of trust estates quite unsound. He 
refers to Titley v. WoUtenholme, 7 Bea. 426 ; 
Hanson v. Lake, 2 Yo. & Coll. 328 ; Eastern 
Counties Railway Company v. Tvfnell, 3 Rail- 
way Cases, 133; Midland Counties Railway 
Company v. Westcomh, 11 Sim. 67. ^ 



DIGEST, AND J0U8NA1 OF JUJlISPRUDENCEv 

SATURDAY, FEBRUARY 20, 1847. 

Quod magis ad nos 

Pertinet, et neacire malum eat, agitamua.’* 

Horat. 


PRIVILEGES OF THE HOUSE OF 
COMMONS. « GOSSETT v. HOW- 
ARD.” 

The disruption of political parties^ the mo- 
netary embarrassments of the country, and 
the urgent difficulties with which the legisla- 
ture have to grapple, in consequence of the 
scarcity of provisions in some parts of the 
United Kingdom, have naturally drawn off 
the attention of the largest portion of the com- 
munity from the proceedings of the Courts 
of Justice, e^en when those proceedings 
involve matters seriously affecting popular | 
rights. Perhaps, the pressing importance i 
of the topics adverted to, sufficiently ac- 1 
counts for the indifference with which the I 
judgment of the Court of Error has appa- 
rently been received, with respect to a 
case which in its earlier stages excited no 
inconsiderable degree of public interest 
and attention. It is the peculiar property 
of decisions of this nature that their influ- 
ence is not confined to the period, or even 
to the age, in wliicli they happen to be 
pronounced ; and as the case to which we 
refer must necessarily occupy a prominent 
place in the constitutional history of this 
country, no apology can be requisite for 
aupplying our readers with materials for 
forming an opinion for themselves, by 
giving a brief outline of the case and judg- 
ment lately pronounced. 

The case of Howard v. Gosseitf as many 
of our readers will recollect, arose out of 
the proceedings in Stoelidale r. Hansard, 
Mr. Howard, as the attorney of the plain- 
tiflT Stockdale, neglected or refused to obey 
the order of the Speaker, and Sir William 
Gossett, the Serjeaot-at-Arros of the House 

VoL. XXXI I u No. 989. 


of Commons, entered Mr. Howard s house 
for the purpose of taking him into custody; 
and the legality of this proceeding was 
put in issue by an action of trespass for 
assault and false imprisonment, brought in 
the Court of Queen s Bench, in which Mr. 
Howard was the plaintiff, and Sir William 
Gossett the defendant. The defendant 
in this action justified under the warrant of 
the Speaker of the House of Commons^ 
which was as follows 

^‘Mortis, 4 die Februarii, 1840. 
“Whereas, the House of Commons have 
this day ordered that Thomas Burton Howard 
be sent for in the custody of the Serjeant-at- 
Arms attending this house ; these are, there- 
fore, to require you to take into your custody 
the body of the said Thomas Burton Howard, 
and all mayors, bailiffs, sberids, under-sheriffs, 
constables, headboroughs and other officers are 
hereby required to be aiding and assisting ta 
you or your deputy in the execution thereof— 
for which this shall be your sufficient warrant. 

“ Given under my hand, this 4th day of Feb- 
ruary, 1840. 

(Signed) “ Charles Shaw Lefevrdi 
To the Serjeant- at- Arms attend- 
ing the House of Commons.’’ 

To the defendant's pleas of justifica- 
tion the plaintiff demurred, and after an 
elaborate argument, the majority of the 
Court of Queen’s Bench, the late Mr. . 
Justice IFtfftoms dissenting, held, that the 
Speaker's warrant was to be construed in 
the same manner as warrants issued by 
other officers having a limited jurisdiction, 
and that it was bad in law, as it did not 
disclose any sufficient ground for the plain- 
tiff’s arrest* 

j A writ of error was brought upon this 
I judgment, and argued before the late Chief 
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Privileges of the House of Commons, “ Gossett v. Howard.* 

Justice of the Common Pleas, Justices same authority, and the court was clearly of 
Coltman, Maule^ and Cresswell, and Barons opinion that the House of Commons had 
Parke, Alderson, and Rolfe. The judg- equallywith the superior courts an undoubted 
xnent of the court, which would appear to right to take and keep in custody any person 
have been unatiirootis, was .delivered by the house might think.guilty ol contempt, 
Parke, B. Upon the question, whetlier and the SpeakeFs warrant was a sufficient 
the House of Commons w'as in all cases to authority to the Serjeant for doing so. It 
be the sole judge of its own privileges, or had been argued at the ba^ that if such a 
how far an order of the House of Commons power were inherent in the House of Com- 


would in every case afford a justification 
for acts done in obedience to it, the Court 
of Error expressly decided that they did 
not feel called upon to pronounce an 
opinion. The question was, whether the 
Speaker’s warrant justified the plaintiff* s 
arrest ? If the warrant was valid in form, 
the plaintiff in error was justified ; if the 
warrant was invalid, it afforded no protec- 
tion for the acts done under it. In deter- 
mining this question, it was necessary in 
the first instance to consider, upon wliat 
principle, the warrant of the Speaker of the 
House of Commons directed to an officer 
of the House should be construed ? If it 
were to be construed with the same strict- 
ness as the warrant of a justice of the 
peace, or the judge of an inferior court, 
the warrant under consideration was un- 
doubtedly informal-and invalid. Constru- 
ing the warrant upon this principle, it was 
clearly defective in not stating directly for 
what purpose the person named in it was 
to be arrested, or how long he was to be 
detained in custody. Tlie majority of the 
judges of the court below seemed to think 
the warrant was bad because it did not 
show on the face^of it a sufficient jurisdic- 
tion. The Court of Error, however, was of 
opinion, that the warrant of the Speaker of 
the House of Commons was to be con- 
strued upon the same principles as a writ 
issued from one of the superior courts of ; 
law. The House of Commons was a 
branch or part of the High Court of Par- 
liament, which is above all the courts of 
law. Applying the same principles of 
construction to the S|)eaker*s warrant, as 
they would have been bound to do, if it 
were a mandate issued by one of the su- 
perior courts, the Court of Error thought 
it clearly valid and sufficient. The House . 
of Commons, as part of the High Court of j 
Parliament, had a perfect authority to act 
in matters affecting itself, and was not 
bound to state on the face of a warrant 
which it issued to its own officer, the Ser- 
jeant*at-Arms, the formal matters which 
must be set forth in the warrant of an in- 
ferior magistrate. The superior courts at 
Westminster claimed and exercised the 


mons it might be much abused, and there 
could be no remedy. That was undoubtedly 
so ; but it was precisely the same case 
with the exercise of the undoubted autho- 
rity of the superior courts at Westminster. 
They must presume that the exercise of 
the power would be properly directed, and 
that if it should happen to make any undue 
exercise of its power, the sense of justice 
of the house would, like that of the courts 
of law, grant redress. The}^ must, there- 
fore, reverse the judgment of the Queen’s 
Bench, and decide in favour of the defend- 
ant on all the counts. 

Assuming the premises upon which this 
judgment is founded, — namely, that the 
House of Commons is to be considered in 
I the same light as one of the superior courts 
of law — to be correct, there is little reason 
to doubt that the conclusion to which the 
judges silting in the Exchequer Chamber 
have come is sound and supported by 
authority. The analogy between an as- 
sembly constituted as the House of Com- 
mons is, admittedly without the power 
even to administer an oath, and essentially 
defective in so many of the attributes of a 
court of justice, does not appear to be very 
striking, or when examined into, quite 
perfect. 

At all events, it must be considered that 
the opinion of a majority of the judges is 
expressed in the judgment now delivered 
by the Court of Exchequer Chamber, and 
the important principles involved in tliat 
decision must govern the proceedings of 
all courts of justice, unless, indeed, we 
could imagine that the judgment of the 
Court of Error may be reversed upon an 
appeal to the House of Lords, 

The House of Commons has directed 
that the short-hand writers notes of the 
judgment of the Exchequer Chamber should 
be printed, and as soon as a copy can be 
procured our readers shall have the 
verba in which the judgment of the Ex- 
chequer Chamber was pronounced. 
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PROSPECTS OF THE PROFES- 
SION-LAW REFORM. 

Although it will be necessary to watcb 
with vigilance the introduction into parlia- 
ment of any measure for the alteration of 
the law, there seems reason to expect that 
less mischief will be done in the course of 
this session than on several recent occa-! 
sions. I 

It is probable that the projects of con- j 
veyancing reform, as we lately stated, will | 
be suspended for the purpose of a more ! 
thorough investigation than they have ' 
hitherto undergone. Neither the General; 
Registry Bill nor the Short Form Convey- ! 
ancing Bill will, we believe, be introduced 
until the New* Real l^ropert}'^ Commis- 
sioners shall have made their report. In- 
dividual members of cither house may, of 
course, bring forward any specific measure;’ 
but, until the whole subject has been con-’ 
sidered, it may reasonably be expected 
that the government will not sanction any 
partial alterations. VVe are told, that in 
our announcement made in the number for' 
the 6th February, there is a mistake as to 
some of the names of the intended com- 
missioners. It appears, however, that the 
main facts were correctly stated, and the 
other names which are spoken of can be 
given when definitely known.** 

The Lord Chancellor’s Bill for amending 
(and, we hope, consolidating) the Law of 
Banki uptcy and Insolvency, will necessarily 
occupy much time in prej)aring and set- 
tling. We look for it with considerable! 
interest, and expect it tv ill coinja'ise many' 
useful amendments. There arc seme pro- j 
visions relating to the rights of practi- 
tioners to be heard in the Bankruptcy 
Courts, and particularly in the country ; 
districts, which will require particular at- 1 
tention. i 

Whilst the bar, as congregated in its ! 
several Inns of Court and each Circuit! 
mess, and numerously represented in Par- 1 
liament, possess ample means of securing 
the independence of the general body, and 
promoting the interests of its members, — 
we would again exhort the Attorneys and 
Solicitors to extend the sphere of the va- 
rious existing law societies, and assist in 
ihe establishment of others. IMany large 
districts possess no associated body. 
Apart from all other important considera- 
tions, these societies effect much good by 


• 'Hiere will probably be seven commissioners. 


promoting fair and honourable practice 
and in the large towns law libraries have 
been formed and useful lectures delivered 
The tendency of such associations cannot 
fail to be beneficial in many respects. 
They prevent irregular and improper prac- 
tice; they facilitate the t ransaction of pro- 
fessional business ; and whilst they raise 
the character of the profession, they ad- 
vance the interests «f the jvublic. We 
therefore say to every attorney and solici- 
tor, “Join the law society of your district ; 
do not be deterred Jiecau'^e it has not ac« 
complished all you expected ; your acces- 
sion will strengthen, and your suggestions 
will assist it. Let tiierc Ix' no npbraidings 
of past deficienc}^ ; but lend your aid in 
rendering these institutions more beneficial 
in future.” 

By the union of the profession, the 
means of a better system ot legal educa- 
tion may he secured, the rules of practice 
may he improved, and the general body 
may advance to a much higher position in 
public esteem than it lias ever yet attained. 


THE SMALL DEBTS ACT. 


NOTICK OF OKOKUS IN < uUNCIL. 

The Legal Observer of the 2nd January^ 
(p. 191^,) contained tlie Lt Order of 
Council lor carrying tlic Sihall Debts Act 
into operation, concluding uitn the notice, 
“ that her Mnjestv', with the mlvicc of lur 
Privy Council, would take into considcra* 
tion the i.'vopriety of making orders for the 
purposes of tlic act and for put ting the act 
in execution in every county throughout 
England and \^’ale^^'‘ 

We ventured at the time to point out 
that tills r/aternf notice of a wholesale 
order eoiiUl not he a sufKeient compliance 
with the act, wlilch cviilcnlly required a 
special notice of the order intended to be 
applicable to each county, atul wbich in- 
tended order should specify at what ])laces 
in each county the courts would be holdcn. 

I We find that the course ilun suggested 
i has been adopted, and o\n- last number (of 
; 13th February, p.34o,) comprised a notice 
' of the intended orders for each county, 
land rite places where the courts are to bp 
j held. 

1 It will be observed, that the publication 
in the Gazette is in effect a mere noticfif 
founded upon the report of the Privy 
Council, recommending the orders therein 
contained, and that alter the expiration of 
a month from the date of the publication 

R 2 
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(6t|i Feb^) the |> r(wicW ef wahW ilie BRIEF NQTOS OF DECtSlpI^: JN " 
orders wilJ be taken iato oonsideraiioiu AND AFTER HILARY TERM. 

The report Fecommends that the orders 

should come into operation on the 15th taxation of bili. or costs AFTsa pay*^ 
March* ment under protest. 


In the meantime, and before the expira- 
tion of the month, we presume, any objec- 
tions to the proposed orders, or any sug- 
gestions for their alteration or improve- 
ment, may be made by petition to the 
Privy Council. Such, at least, seems to 
have been the intention of the legislature. 

It may be observed, also, that under the 
8th section of the act (9 & 10 Viet, c.95,) 
any order in council made for the pur- 
poses of the act shall be published in the 
London Gazetted After the proposed 
orders, of wiiich notice has thus been j 
given, shall have been considered and 
made, such actual orders must therefore 
be published in the Gazette. 

REPEAL OF ATTORNEYS’ AN- 
NUAL CERTIFICATE DUTY. 


We observe that several petitions have 
been already presented for the repeal of 
the attorneys’ certificate duty, — that un- 
just and unequal tax, levied on one branch 
only of the profession of the law, and on 
no part of either of the other learned pro- 
fessions. The petitions hitherto presented j 
have not been numerously signed ; but we 
know that many others can be procured 
from all parts ofthc country, bearing thou-! 
sands of signatures. From information, ' 
however, on which we can rely, the! 
general opinion is that the present is not a ! 
favourable time for any general movement, i 
We^ are glad that a considerable number of. 
petitions have been presented, in order! 
that the claim to redress ma}^ be kept be-| 
fore the eye of the legislature; but until' 
the suffering in Ireland and Scotland has 
been abated, and there appears some rea- 
sonable prospect of relief from impending 
famine, the exertions of the profession to 
obtoin any personal advantage, (however 
strictly just,) would, we apprehend, be not 
only unsuccessful, but be deemed ungra- 
cious. I he sense of justice would be over- 
whelmed by the calls of humanity, and we 
fear the ultimate success of the measure 
would be materially retarded. We would, 
therefore, venture to advise that petitions 
be' in readmess, but not presented till 
^ore jl^vourable occurs. 


Upon an. application to tax a solicitor’s bill 
after payment, under the 6 & 7 Viet. c. 73, s. 
4], the facts appeared to be, that a party naxned 
Parlabean mortgaged his estate to two person^ 
who were represented by Mr. Harrison as tbe^ 
solicitor. I'he mortgagees consented that tho 
mortgaged premises should be sold, and under- 
took that, ui>on satisfaction of the mortgage 
claims, they would reconvey to the mortgagor 
to enable him to make out a goq^ title to the 
purchaser. The sale took place upon this un- 
derstanding in 184G, and after the sale, Mr.. 
Whickham, the trustee of Parlabean, who had 
died, applied through his solicitors to Mr. Har- 
rison, the solicitor of the mortgagees, to re- 
convey the property, but he refused to let them, 
execute the necessary deeds until his bill of 
costs was paid. The bill was accordingly paid 
under protest. Mr. Wickham now' petitioned 
to have the bill taxed, on the ground that it 
w'as paid under protest, and that it contained 
objectionable items and overcharges. The 
ground of objection to some of the items was, 
that though they would be allowed on taxation 
between the mortgagees and the solicitor, yet 
they would not be allowed as LcUveeu the 
mortgagor and mortgagees. 

I'he Master of the Rolls said, that it was a 
great mistake to suppose that a protest at the 
time of ])aymcnt was alone sufficient to save the 
right to ta.v. Protests went for nothing, unless 
there w'as some other special circumstance, as 
. want of opportunity to examine the bill, which 
I was not the case here. It was an error also to 
suppose tliat the mortgagor was entitled to 
have the bill of the mortgagees* solicitor taxed, 
as between himself and the solicitor, on the 
princijile that “ everything was to be struck off 
which the mortgagee could not charge against 
the mortgagor in the account between them.*' 
That there were charges in the bill which the 
mortgagee could not charge against the mort- 
gagor in the account between them, w'as no 
ground for taxing the bill, if the charges were 
proper as between the solicitor and mortgagee. 
The grounds for the petition w'ere therefore 
reduced to that of overcharges, but that alone 
was not sufficient to make a bill taxable after 
l^ayment, and he should dismiss the petition 
w'ith costs. In the matter oj Harrison. Rolls 
Court, 2Hth Jan. 

CONSTRUCTION OF WILL. 

Mary Shearman, by her last will bequeath^ 
the whole of her residuary personal estatS' to 
trustees, with a direction to pay the ihetmi^ in 
equal shares between her three cmislMs, 
Johnson, Mrs, Ixivell, and Mrs. Atty, "and ht 
their decease, to be divided amowgFt thjftir 
daughters.” 'Ihe question was, whether ‘the 
daughters of each cousin took their pat^dfs 
share on their respective deceases, or vidwtlifer 
the cousins were to have the income until all 


( 
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wex^^ de^di md th/ej ^hpJe.fund lyas .^be 
di^ded vbdn'gst; Ifhe Vdaagiders of . the 
cousins equally, per etfpita. ' lordship) held, 
that on the death of each cousin, her daughters 
toc^ her ehare. WUlis y, Douglas^ liollt 
Court, 29tli Jan. 

HABEAS CORPUS ACT, TO WHAT CO.MMIT- 
MENTS APPLICABLE. 

To a declar^ition in debt by the parly 
grieved, to recover the penalty of SOOf., (under 
stat. 31 Car. 2, c. 2, s. 10,) from Lord Lynd- 
hurst for refusing to grant a writ of habeas 
corpus upon the plaintifT^a application, when 
the defendant held the office of Lord Chan- 
cellor, the defendant demurred, on the ground 
that it did noA appear on the face of the decla- 
ration that the plaintiff, when he applied for the 
writ, was imprisoned or detained for .any crime 
or supposed criminal matter. For the demurrer 
it was argued, that the whole scope of the ha- 
beas corpus act showed, that it was only meant 
to apply to cases where parties were committed 
for some crime or Kuj)posed crime. In support 
of this view, the defendant’s counsel particu- 
larly relied upon Huntln/ v. Luscornhe, 2 Bos. 
& P. 530, wliere the question wiis, w’hcthcr a 
commitment on a conviction under the Excise 
Laws is a commilinent for a crime under the 
act ; and Rex v. Hnhhouse, 3 B. & Al. 420 ; 2 
Chit. R. 207 ; where the King’s Bench li?ld, 
that the act did not apjdy to a commitment by 
the House of Commons for a breach of privi- 
lege, because it was confined wholly to cases of 
commitment for crime, ’fhe ])h\intiff appeared 
in person to support his declaration, but could 
scarcely be said to have entered into any legal 
argument. The court thought the objection to 
the declaration must prevail, and gave judg- , 
ment for the defendant. Andrews v. Lord', 
Lyndhurstf Q. B. 9th Feb, I 

CHURCH RATE MADE BY A MINORITY, WHEN 
VALID ? 

The proceedings of the parishioners of Brain- 
tree, Essex, has again given rise to an import- 
ant decision on the subject of church-rates. 
The question, wlieLher the churchwardens of 
a parish, after a rate fur the necessary repairs 
of the parish church has been proposed and re- | 
fused by a iiiajority of the parishioners in vestry 
assembled, can of their own sole authority, and 
without any parish meeting, impose a valid rate 
on the parishioners ? was discussed and de- 
cided in the negative by the Court of Queen’s j 
Bench in 1840, in the case of Burdcr v. Veley i 
and another, 12 Ad. & El. 233. A writ of 
error was afterwards brought on that judg- 
ment in the E.Tchequer Chamber, which was 
argued with great learning and ability by 
the late Sir William Follett for the church- 
wardens, (the plaintiffs in error,) and by the 
:^a Attorney- General, (Sir John Campbell,) 
for the dissentient parishioners. The^Court of 
Exchequer Cham^ber affirmed the judgment of 
Abe Court of Queen’s Bench ; but the appellate 
tribunal also held, '‘that the obligation of pa- 
•irislManera to repair the body of the parish 


church by the common law, and ,is ^ot 
qfi^liited dr volufitary; biSit tbsdYdte and’ impe- 
rative^ dnd wheh r^airs arc needful the only 
qtse^on on which tne parishioners • in veetry 
can by law deliberate is, how the ohgation may 
be best, most effectually, and most conveniently 
and : fjwriy ; between themselves carried into 
effect/’ In the case recently under epnsidera- 
tibn, the churchwardens called a meeting for 
the purpose of making a rate; and a reasonable 
rate was proposed, to which proposal an 
amendment was moved by one of the pa- 
rishioners condemnatory of the principle of 
ch lurch rates, and this amendment was carried 
by a large majority ol the vestry meeting then 
assemtded. The Churchwardens and the 
minority of the parishioners then assembled 
thereupon agreed upon a rate, which the 
present plaintiff, Mr. Gosling, refused to pay. 
The case came before the Court of Queen’s 
Bench upon demurrer to a declaration in pro- 
hibition, and, after mature deliberation, the 
court declared that the course pursued by the 
majority was not warranted oy law. The 
amount and proportions of the rate were fit 
subjects fur their consideration, and not 
whether any rate should be made. By voting 
for an irrelevant resolution, which was as wide 
of the question they were called upon to decide, 
as if they had passed a resolution condemna- 
tory of the Queen, or voted the Established 
Church a nuisance ; the majority had in effect 
thrown away their votes. The proposition for 
a church rate was not met by what could be 
called a real and legal amendment; and in 
effect it remained without any amendment 
being proposed in respect of it. The voice of 
the parishioners who had done their duty could 
not be overborne by those who pursued a 
course foreign to the purpose for which the 
meeting was convened. The majority meant a 
majority of those who tool^ part in the proceed- 
ing for which the vestry assembled ; and other 
persons who attended must be as little con- 
sidered as if they were absent and assenting to 
the acts of those who were willing to perform 
their duty. Upon these principles, and in ac- 
cordance with the principles laid down by the 
Court of Exchequer Chamber in Veley v- 
Burder, the court now determined that the rate 
I made by the churchwardens and minority of 
I the persons present, under the peculiar circum- 
stances above stated, was a valid rate which 
ought to be enforced. J udgment was therefore 
given for the defendant. 

THE PRESENT STATE OF LEGAL 
EDUCATION.* 

The state of legal education is becoming 
more and more the subject, as well of 
public as professional attention. It is 

• Letters on the present state of Legal E^- 
cation in England wid Ireland, addressed to 
George Alexander Hamilton, Esq., M. r. for 
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much to be regretted that the report of the 
special committee of the House of Com- 
mons, and the evidence adduced before it, 
are so Jong delayed. We presume tl»e 
difficulty lies in completing the Ueport and 
settling the propositions to he submitted 
and tlic improvements to be recommended. 
Mr. Wyse, the Chairman of the Com- 
mittee, to whom both the profession and 
the public are greatly indebted for origi- 
nating and eonductii'g the inquiry, being 
now a member oftlie government, cannot, 
we presume, devote much time to this im- 
portant subject, but, ‘doubtless, be will 
complete the report as speedily as prac- 
ticable. If no early conclusion can be ar- 
rived at, it may be advisable to give pub- 
licity to the evidence, and let the report 
follow Iiertaffer, though, doubtless, it 
would be preferable to receive the opinions 
of the committee ak>ng with tlie evidence. 

In the meantime we find that scattered 
portions oftlie evidence make their appear- 
ance in print, tliougli, perliaps, not strictly 
in accordance wiili the rules of the House. 
The Law I^erieWi in the number for No- 
vember, staled the effect of part of the 
evidence.** And in the valuable work by 
Mr, Joy, which we shall now proceed to 
notice, several extracts are given, evidently 
derived from a careful perusal of the evi- 
dence. 

We arc glad to find that the cause of 
legal education has received the advantage 
of Mr. .joy’s able advocacy. His letters 
on tlie present state of the question liave 
been very opportunely published. lie 
treats of the whole subject in a judicious, 
attractive, and concise manner, and has 
arranged his work under the following 
heads : — 

“ 1. Present state of legal educ{\tion in Eng- 
land and Ireland. Jh idence of the English 
and Irish Bar. 

2. Education of foreign jurists contrasted 
with that in England and Ireland. 

3. Policy of vesting the control of legal edu- 
cation in the benciiers. Funds at their com- 
mand. 

4. Proposed sysiein of legal education. 
Course suggestefl by the Benchers of the 
English Inns of Oourt. 

the University of Dublin. By Henry Holmes 
Esa., Burrister-at-Law. 1H47. Hodges 
and Smith, Dublin : Maxwell, Bell-Yard, Lin- 
cola -8 Inn. Pp. 1.51. 

* We are in pos.se^asi^>li of materials for stat- 
ing a large part of the evidence, but doubt the 
projpriety of doing, so until authenticated hy the 
parUamentafy j>uhlieation. 


5. Indirect consquences. United, education 
and social intercourse amongst students. 

C. Policy of legal education in England of 
students for the Irish bar. 

7. Moral consequences of the present state 
of legal education in England and Ireland. 
Overstocking of both brunches of the pro- 
fession. 

8. Education of attorneys and solicitors. 
Evidence of English and Iri.sh Solicitors. 
Conveyancing in Ireland. 

0. Policy of combining legal education with 
the undergraduate course in the Universities. 

* Advantages of classical studies. Partifd sub- 
! stitution of law for the higher mathematics. 

; 10. Indirect consequences of an improved 

; system of legal education. \ iiroiess )rial class. 

: ImproveTueiit of institutional works. Public 
: law libraries. 

11. Study of criminal law. Cbange.s pro- 
! p(>sed in England in that hruucli of law. 'fheir 
: indirect etfect upon legal education."' 

i On all these topics of investigation Mr. 
. Joy has collected very valuable informa- 

• tion, not only from the evidence belore the 
'committee, but from various other sources, 

and has given the result of Ids own expe- 
‘ rience and .sound reflection on the mani- 
i fold defects of the present system and the 
! several means of improvement whieii ought 
to he ado|)ted. 

i If our space permitted, we should be 
iglad to extract copiously from various 
1 parts of ilicse letters; but must confine 
: ourselves to a few prominent points. With 
I regard to the state of education for tfichar, 

: Mr. Joy says — 

I When the ancient system of legal cfduca- 
i tion in England, including readings, mootings, 

I and exercises, began to decline, under which 
i system there were assuredly much more pro- 
! found lawyers than have ever been since, Lord 
I Bacon lamented the want of a Rystematic edu- 
j cation for the bar, and contemplated the 
foundation of a university, to he chiefly de- 
I voted to the acemisition of juridical knowledge, 

I and to prepare men for public and officifil life. 

: The opinion and testimony of such a man 
ought to encourage any attemjits to carry into 
effect the improvement of legal education. 

** At the present day one may be admitted to 
the bur without any previous preparation. He 
need not have read any book either of law or 
equity. There is no one to inquire whether he 
has or not. I.>et him produce a certificate of 
having eaten so many ainners at the inns of 
, court, and having paid the accustomed fees, 
i and he is at once admitted, without any test 
‘ either of his moral or his intellectual character, 
or of his acquirements, lliis sounds very 
absurd. It is only long use that could renw 
one insensible to such a state of things. It is 
no answer to say — men who are not well prfe- 
flared, and who are not competent udU rnot 
rise in the profession. 
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Qui cupit optatani cursu conting^ere meiam 
Malta tulit fecitque puer. 


timony of several members of that branch 
of the profession, which shows, he thinksi 
Let it be remembered in whose hands the that both in England and Ireland, the: 
patronage of the young lawyer principally lies, want of a sufficient suitable education for 
In the present crowded state of the profession, that profession is sensibly felt, 
arising in great part from the want of any edu- m ^ , 

cational test, the opportunities, as Mr. Starkie, ** Latouclie, woo has been nearly 

Q. C., observes, of young men becoming known twenty years m that profession in Ireland, 
depends very much, not upon superior talent, m his evidence, that he is not at all satis- 

but upon the patronage of solicitors, which with the present state of the profession ; 

previous education would in some measure ob- there is a total want of legal education, 

viate. J believe that attornies of respectability except the mere practical routine of the solici- 
find themselves often in a painful dilemma tor’s office; that no opportunities are affioriled 
from the importunate pressing for patronage acquiring anything but the practical iletoils, 

from brothers-in-law, cousins, nephews, and, “ that, he has been 

other kinsmen, who deem their relationship a ' 


sufficient claim, irrespective either of their ac- 
quirements or competency, to take in hand the 
cases of clients, who seldom inquire or know 
to what counsel their interests are intrusted, 
which they leave very much to the choice of 
their attorney.” 

Mr. Joy then adverts 
evidence of Mr. Bethell : 


' Mr. Pierce Mahopy states, that he has been 
thirty- two years in that profession, and gives 
as the result of his long experience, that 
“ families in Ireland are exposed to very great 
evils from the want of competency on the part 
of solicitors in drawing uj) deeds in family 
transactions ; and that the chief part of litiga- 
tion is the fruit of want of competency on the 
part of the attorneys.’ Sir George Stephen 
s to the following gives a very similar character of many members . 
. of his profession in England. ’Phere are about 

I one thousand six hundred ])ractising solicitors 
*^'That an individual taking up a book ofj and attorneys in Ireland. Tiie number also in 
modern reports, and observing the manner in England is so great, that Sir George Stephen' 
which cases are argued, will not detect in them says, * as far as his acquaintance in his pro- 
evidence of any great extent of reading, of any^ 'fession enables him to speak, not more than 
large acquaintance with the principles of the: one-third are earning such an income by their 
science of law, any familiarity with the works profession as will enable them to maintain 
of any foreign or ancient jurists, which are themselves and their families in respectability/ 
deemed in all other countries to constitute the lie suggests that no one should be admitted as 
basis of legal education. He will observe in an articled clerk until eighteen years of age, 
arguments a mere habit of calling upon the and that he should pass an examination by a 
memory for the citation of what are more or competent authority when articled, and that no 
less apt instances ot adjudication of similar one be admitted into the profession earlier than 
points found in the reports; and, in truth, the tMrenty-two years of age; and that the term of 
argument is most frequently a mere task of clerkship should be reduced from five years to 
memory rather than of the enunciation and ap- four, a previous general education of a compc* 
plication of legal principles. Some step should tent character being required, 
be taken for checking tlie amazing number of “The Incorporated Law Society in England 
reports, which will be found a most serious has made considerable efforts to improve the 
evil in the administration of justice. education of this portion of the legal profession. 

“ ‘ The accamulation of reports becomes now It consists of about fourteen hundred members., 
so great a burden upon the student and the Law lectureships and a library have been esta- 
judge, that not only is the student unequal to blished. Each lecturer (a member of the bar) 
the task of anything like colleeting or arrang- is paid one hundred guineas for twelve lectures ; 
ing them, but the judge is in perpetual appre- and besides the members of the society, who 
hension lest some conclusion derived by him attend in right of their membership, about two 
from principles may be found to be at variance hundred articled clerks attend those lectures, 
with some reported decision contained some- each paying two pounds for the several courses 
where or other.’ in the year.*^ The lectures might be made more 

** Mr. Bethell adds, ' Although I have no useful and effective, if oral and written examU 
doubt that the inconvenience might be reme- nations were connected with them. There is . 
ffied by. a better system of preliminary educa* not (or was not very recently) any class in«- 
tion, grounded upon broader and more philo- struction or examination by the lecturer. The; 
sophic principles, which would check the prac- system is therefore imperfect. Lectures, espe- 
tice too general amongst us of substituting de- cially to such a class, without class instruction 
cisions mr what I may denominate reasoning and examinations must be comparitively ineft* 
upon principles ; yet I think the evil of the fective. Should lectures and examinations be 
mul^pncation of reports might receive a established, whether for instruction of studento 
snorter and quicker remedy by some agreed on for the bar, or of those intending to be solici- 


resolution by the judges on this subject.’ 


tors or attofneys, some excellent suggestions 


Then as to the edition of attorneys . See evidence of Mr. Maugham, Secr«tut» 
and solicttors, Mr. Joy notices the tes- of the Incorporated Law Society. 
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for impressing the subject of the lectures upon cation in the theory of the law, ui^d in the rules 


and developing his intellectual powers, will be 
found in a little work, callea * Lessons on 
Beasoning/ ascribed to the Archbishop of 
Dublin, and adapted for class instruction. 

Since the establishment of these lectures, 
the articled clerks in London have shown a 
great anxiety to improve themselves as a class ; 
and they have recently submitted a memorial 
to the Lord Chancellor and the Master of the 
Rolls, intimating their desire that some perma- 
nent and efficient steps should be taken to im- 
prove and systematize their education. They 
state, that the examinati/^n now adopted in 
England, preparatory to admission as an at- 
torney or solicitor, has been of great advan- 
tage ; but that there is no institution calculated 
to assist the articled clerk in his studies ; and 
that he has to struggle with so many difficulties, 
that he too often abandons himself to a despair 
of ever acquiring a sound or comprehensive 
knowledge of his profession. They propose a 
society, not collegiate, but institutional, to be 
an auxiliary to the office or chambers, where 
the theory and principles of the law may be 
adequately learned. It appears from the evi- 
dence of Mr. Maugham, an English solicitor, 
and of Mr. Payne, an articled clerk, that many 
articled clerks in London study for six and 
sometimes twelve months, under a barrister or 
conveyancer, previously to becoming attorneys. 
Mr. Payne says, * that it can scarcely be ex- 
pected from solicitors, whose time, if they are 
in practice, is so much occupied, to look after 
the education of their articled clerks, who are 
left almost entirely to themselves ; and the 
period of their apprenticeship is generally oc- 
cupied in little more than technical forms.’ 

He seems to contemplate no opposition on 
the part of solicitors allowing an hour or two in 
the day to be taken from the occujiations which 
the articled clerks now have, and applied to 
study, or to lectures, as the advantage wffiich 
the solicitors would indirectly derive would in- 
finitely counter balance the loss of time for 
that period. He states, that the expenses of 
education of an articled clerk, even in its pre- 
sent imperfect and unsatisfactory state, iuclud- 
ing the fee to his master, are from five hundred 
pounds to twelve. Should he go to a barrister 
for the purpose of carrying out his education, 
he incurs a fee at the rate of one hundred 
guineas a year. The same witness appears to 
say that after they have passed their examina- 
tion for admission as attorneys, a great number 
ojF articled clerks place themselves under a bar- 
rister for at least six months. 

“ In Ireland, also, there is a society of the 
attorneys and solicitors, the objects of which 
are partly the institution and support of a 
Itbrapr for the use of the profession, and the 
providing means for the instruction of ap- 
prentices. 

** A committee of that society has recom- 
mended that it should be one of the principal 
objects of the society that lectures should be 
•delivered to afford an improved system of edu- 


“ They recommend also that it should pe a 
further object to preserve the rights and privi- 
leges of the profession, and to guard its respec- 
tability by a vigilant attention to the preserva- 
tion of upright and honourable practice, and to 
prevent the apprenticing of uneducated and im- 
proper persons, and their admission to the 
profession.” 

REFORM IN THE MASTERS’ OFFICES 
IN CHANCERY. 


A VERY judicious Report from the Equity 
I Committee of the Law Amendment Society was 
[read at a meeting of the society on the 17th 
i instant, in which various suggestions were 
jrnade for improving the mode of proceeding 
in the Masters’ Offices. 

I Mr. S, Miller, in moving that the report be re- 
! ceived, entered into various details for the pur- 
• pose of showing the evils of the present system 
' of procedure in the Masters' Offices, and the 
I advantages likely to result from an alteration, 

: founded upon the propositions contained in the 
jl^eport, and concluded his obseivations by ex- 
pressing bis belief, that those propositions if 
acted upon would prove most beneficial, both 
‘to the suitors and tne practitioners of the court ; 
to suitors, by enabling them to obtain speedy 
; and eflfectual justice at a greatly reduced ex- 
pense, and to solicitors by relieving them 
from an intolerable weight of unmerited ob- 
loquy, and at the same time releasing a con- 
siderable quantity of their capital which is 
now nnprofitably locked up during unrea- 
.sonable periods; but he aaded, that if his 
notions on the latter point were not well 
founded, and if the proposed changes were 
, likely to reduce any fair quantum of professional 
charges, he trusted the incinbers of the society 
’ who were j)ractitioner8 in the court, of whom 
he knew there were several, would offer their 
suggestions to guard against such a result, in 
order that a proper scale of fees might be 
settled ; for he was 8ati.«fied it was of the 
highest importance to the community that the 
! practitioners in the Court of Chancery should 
I be most respectable, and that respectability 
could only be ensured by a just appreciation 
and a liberal remuneration of professional 
services. 

Mr. Miller also stated, in the course of his 
observations, that the committee had the sanc- 
tion of the highest judicial authority, until 
lately presiding in Ireland, for stating that the 
mode of procedure suggested by the most ma- 
terial of the propositions contained in the 
report bad been acted upon for some years past 
in the Master’s office in that country, and nad 
given the greatest satisfaction. 


Chinder^ i^o^.'^New jEcciesiasHcal Commission, 369 


^ .fOBM,::.:..- •.■- v-VT ' ' 

To iAe SdiMr af the Legal Obief^i ' 

Sib, — Since we are led to exp^ . some 
changes in an extensive nature in ;Qtiancery 
Practice, and the law of Bankruptcy and 
Insolvency, you would do well to urge, 
through the medium of your valuable and 
powerful work, the necessity of totally instead 
of jfartly only, repealing previous acts and 
abohshing previous rules upon the matters 
in question, so as to render the new laws and 
rules intelligible and less Irouhlesome to the 
profession, and consequently more valuable to 
the public. 

If the orders of May, 1845, had swept away 
all former orders and reordered such parts as 
were wished to stand, and have made less con- 
fusion and variety in time, such as twelve days 
for this act, and thirteen days for that act, they 
would have been rendered more simple and 
valuable to the profession and beneficial to the 
public; just look for one moment at the valu- 
able time occupied in construing them. 1 hope 
shortly to see the rules of the court revised once 
more, even all those of 1845 abolished, and 
new set sufiiciently simple for the profession 
to understand, for who at present knows what 
parts are, or are intended to be, abolished? 

Acts of parliament should also be extensive, 
and repeal all former acts upon the subject, 
Who knows how to proceed at bankruptcy and 
insolvency as the law stands at present ? 

So, grejiter vegularily and uniformity might 
be observed in the charge for office documents 
{if any) in the ])ublic offices, and in the holidays, 
and iiours during the day for keeping public 
offices o])cn ; — in this latter point, uniformity 
might exist both at common law and chanccr)\ 
Again, might not all the public officers be paid 
by salary only, and let the suitor pay a limited 
and certain fee upon one or two of ihs leading 
steps in a suit or action? You have the 
power of doing much towards such improve- 
ments, as your work is much looked up to 
by our jjrofessioii, especially since you made 
the alteration a few months ago in the inode of 
conducting it. 

A Constant Reader. 


NEW ECCLESIASTICAL COMMISSION. 


The following is the substance of the New 
Commission for iuquinng into the state of 
the present bishoprics, with a view to separat- 
ing some of them and establishing four new 
ones. 

“ Whereas, with a view to the better spiritual 
care of our subjects in England and Wales, it 
is our intention that a measure should be sub- 
mitted to parliament for continuing the bishop- 
rics of Saint Asaph a;nd Bangor as separate 
bishoprics, and for establishing forthwith a 
bishopric of Manchester, and also, as soon as 


cdny-eplently may bc^ three other bisboinncs; 
Un^ ,th^. end we deem it expedient .4lia| : full 
ccinsideration should^firet be given 
to me state of the several bishoprics'' in Eng- 
land and Wales, as hereinafter more particu- 
Jl^ly,,aet forth : — 

JECnow ye, therefore, that we have authorised 
and appointed, and do by these presents au- 
thorize and appoint William Archbishop of 
Canterbury, Charles Christopher Baron Cot- 
tenham, Edward Archbishop of York, Henry 
Marquis of Lansdowne, Henry Thomas Earl 
of Chichester, Edward Earl of Powis, John 
Russell (commonl]^ called Lord John Rus- 
sell), Charles James Bishop of London, 
Edward Bishop of Durham, Charles Richard 
Bishop of Winchester, John Bishop of Linr 
coin, John Bird Bishop of Chester, Sir George- 
Grey, and Sir Charles Wood, or any three or 
more of you, to consider the state of the several 
bishoprics in England and Wales, and of the 
several dioceses as now subsisting, or as pro- 
posed to he newly arranged by and under the 
provisions of (5 & 7 Wm. 4, intituled ‘‘An A-pt 
for carrying into efiect the Reports of 
Commissioners appointed to consider the State 
of the Established Church in England and 
Wales, with reference to Ecclesiastical Duties 
and Revenues, so far as they relate to Enisco- 
pal Dioceses, Revenues, .and Patronage,” with 
special reference to the extent and boundaries 
of the said dioceses respectively, and the num- 
ber of benefices, and the amount of population 
within the same : 

“And to devise and suggest the most conve- 
nient and advantageous position of such other 
additional bishoprics respectively, and the 
names thereof, and the proper extent and 
boundaries of the dioceses thereof, and how, 
and when, and in what order, and subject to 
wliat conditions and regulations such additional 
bishoprics should be established : 

“And also, whether any and ivhat alterations 
may advantageously be made in the extent and 
boundaries of the several dioceses in England 
and Wales as now subsisting, or proposed to be 
newly arranged by and under the provisions of 
the said recited act ; and also to consider and 
suggest what amount of income out of any 
property or revenues now or hereafter in the 
hands or at the disposal of the Ecclesiastical 
Commissioners for England, applicable to 
Episcopal purposes, it would he proper to 
assign to the Bishop of Manchester, and to the 
bishops of the other additional bishoprics re- 
spectively, regard being had to the circum- 
stance that we do not contemplate the issuing 
of our writ to such new bishops to sit and vote 
as Peers of Parliament, except as vacancies 
bhall from time to time occur among the 
number of bishops of England and Wales now 
so sitting and voting : 

“And further, to consider and suggest whether,, 
by reason of any suggestions relating to the 
premises which, may be offered by you, it ap- 
pears to be advisable to make any and what al- 
teration, either temporary or permanent, in the 
amount already assigned, or intended to be as- 

R 5 
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.fligned by or under the provisions of the said 
•recited act of his late M^esty^as the income of 
any of the bishops of the existing sees of Eng- 
land and Wales. 

The usual powers* are conferred for summon- 
ing witnesses and compelling the production of 
papers. 

lOth'February, 1847. 

SELECTIONS FROM COERESPON- 
DENCE. 


fore, a meetinp^ of the whole of ' the' 'profession 
called to consider .tlie best means of acting and 
of agitating until we obtain the repeal of this 
tax ? and why should not the committee of the 
I^aw Institution call such a meeting ? surely 
they are the proper parties to do so. Only let 
the profession; use its just influence and; power, 
be energetic and active, and before another year 
has passed over our heads, I feel assured that 
we shall have no longer to complain of this 
grievance. 

A Young Pjiactitiomer. 


-tee attorney’s ANNrjAL CERTIPICATB 
DUTY. 

To the Editor of the Legal Observer. 

Sib, — Another year has gone by — another 
certificate duty has been paid, and yet but little 
or no progress has been made in obtaining the 
repeal of that unjust and oppressive tax — unjust 
. as it is a tax exclusively imposed on one pro- 
fession, and more, only on a part and the least 
wealthy part of a profession, and oppressive as 
it taxes equally the man with a large practice 
whose profits can easily bear the call, and the 
> young beginner striving to gain a livelihood 
without having recourse to the sharp practising 
and dishonest means which are too often resorted 
to by some members of our profession. How 
is it that although it is now admitted, that the 
certificate tax is unjust and oppressive, all argu-< 
ments in its favour having been refuted, that it 
still exists, and that the members of the Law 
Institution have not more exerted themselves to 
obtain its repeal ? The only answers that I can 
imagine are,— that no Chancellor of the Ex- 
chequer will abolish a tax «o easily levied and 
so remunerative unless forced to do so, and 
that the members of the Law Institution being 
mostly older members of the profession and in 
large practice, have not the time or energy, or 
reasons to induce them to use every exertion 
to obtain its repeal, and the payment of the 
duty being to them a mere trifie, not consider- 
ing the oppresive nature of it on the younger 
members of the profession. Why is not, there- 1 


chitty’s arch bold’s qu b en’s bench 

PRACTICE AND THE FORMS. — JAKMAN’s 

conveyancing by sweet. — law re- 

1 PORTS. 

To the Editor of the Legal Observer. 

I Sir, — The unnecessary delay which now so 
frequently occurs in the completion of law 
j books published in parts, is the subject of ^e- 
I neral complaint in the profession ; and the in- 
, convenience to us is the greater, inasmuch as 
a book which is so published generally occupies 
the position of a standard work. 

Editors and publishers would doubtless pre- 
fer publication being deferred until the com- 
pletion of their labours ; and in bringing out a 
portion only in the first instance are actuated 
by a desire to accommodate the profession: 
but what we blame them for is unreasonable 
delay. This is particularly chargeable against 
those concerned in the completion of the works 
at the head of this letter. The first volume of 
the new edition of the Practice was published 
upwards of a year ago; and it was stated in 
the advertisement, that the second volume was 
then in a forward state ; the appearance, how- 
ever of the second volume, and ot the remainder 
of the Forms, is now almost despaired of.* The 
promises of Mr. Sweet also (even allowing 
for the recent changes in property law) have 
been long due. 

'File standard Law Reports are not exempt 
from tlie charge. 

G. W. 


CANDIDATES PASSED AT THE EXAMINATION. 
JElarg Term, tS47. 


Names of Candidates, 


To whom Articled, Assigned, 


Batemam Richard . • 

Beddoe, Henry Child • 

Bell, William, jun. • 

Borlase, John James 
'Bristow, Ebenezer John . 

‘ Burton, Joseph, jun. 

Byam, William Henry . 
Carpenter, Alfred Benjamin . 
C^orlton, John Higginbottom 
Cockram, George Woodbury • 


Arthur John Knapp, Bristol 

George Masefield, Ledbury 

Henry Hill, 4, Verulam Buildings 

Glvnn Gry^, Helston 

John Stogdon, Exeter 

Frederick Talbot, 47» Bedford Row 

Richard John Bridges, Bristol 

Richard Baynes Armstrofpg, 8» Staple Inn 

Samuel ChotUon, Runcom 

John Loosemore, Tiverton— Thoznas Leigh T^eafe JUnieUf 
Tiverton 


* The .2nd vol. of Archbold’s Practice and the 2nd Part of the Forms are just published.— E d. 




Candidates Ta$se'd at the ^Examination, l^iTl 

Collins, Nathaniel Kyrie . John Stratford Collins, Ross 

Cook, Robert. • • . Francis Stanier, Newca8tle.uudes-Lvme—WiUiaai Augustus 

Sadler Penibertori, 4, Symond^s Inn 
.Copeman, Thomas . . . Robert AVilliam Parmeter, Aylsham 

Coyte, James . . . John Crabtree, llalesworth 

Cursham, William George . William Cursham, and Hugh Bruce (Campbell, Nottingham* 
(^itts, John, jun. . . , John Cutts, sen., Chesterfield 

Dennis, Thomas Jolin . . Thomas Hooper Law, Barnstaple 

Drake, 'I’liomas Kdward, pin. . Thomas Edwanl Drake, I'^xeter 
liastvvood, Ahraliain Green- 
wood .... William Eastwood, I’odmorden • 
hidmands, CMiarles Henry . AViHiain Sim, S, King’s Bench Walk, 'reinplc 

I’Minoiids, Roiiert Hard . . John Edmonds, Plyiiionth 

hhhvartly, J'hlmund Butler . Alexander ICdwards, Pontypool 
Fear, Iv/.ekiel Evans . . .John Garland, Dorehe.^ler 

Insher, (’harles Hawkins . Ho!)crt I’uUer Graham, Newbury 
Freston, William Antony , Charles Lawrence, Cirencester 

hVyer, James .losei h . . William Napier Dibb, York— .lames IliclKiidso.i, York 

<iirling, Nathaniel . . . Thomas Edward Wallace, Diss 

Green, Robert Yconian . . Armorer Donkin, Newcastlc-iipon-’lyiii* 

IJeylin, Richard Feathers U)n- 

haugh . . . . William Maydudl. Penrith 

Hitch, John Wortham Arnott William Richard Sumpter, Cambridge 

Holmes, Whitaker . . . William Pritt, Liverpool — Thomas Clianntler, (Iray’s Inn Sqr. 

Howard, Allred George . . Thomas Rhodes, 9, Davies Street. Berkeley Sipiare — John 

Bishop, 14, Lincohrs Inn Fields 
Ingrain, Frederick . . . Francis Ingram, Dorchester 

James, John Crynies , . Morgan Rice James, Haverfordwest 

Johnson, Frederick Augustas , James Pluckuett, ir» Lincoln’s Inn i'ields, 

Jones, Hugh .... William Lloyd Roberts, Carnarvon 
Jones, William , . . Philip Griffith Jones, Carmarthen 

King, Jolm Algernon . • John Poore King, Grantham— Edward Willaii, Bedford Row 

Lawrance, John William . William Lawrance, Peterborough 

Leakey, James Shirley . . James Whitton Arundcll, late of 3, South Square — Herbert 

Mends (nbson, Plymouth 

Lewis, Charles Edward . • Henry Compigne, 24, Biicklersbury 

Lock, Henry . . . • Thomas Hooper I^aw, Barnstaple 

Lovegrove, Joseph . . , Jolm Lovegrove, Gloucester 

Marsland, George, jun. . . Henry Hicks, Shrewsbury 

Mayliew, John . . . Joseph Jossopp, Waltham Abbey 

Oldham, Edwin . . . William Woollam, Stockport 

Orford, John . . . . Simon Batley Jackaman, Ipswich 

Partridge, Joseph Arthur . George Edwards, Stroud 

Pemberton, Stephen John . Thomas Johnson, late of Hexham — Richard Gibson, ’Heidl8l& 

Percival, Arthur . . . Thomas Hippisley Jackson, Stamford 

Phil by, Henry Adiuns . . Henry Aston, 2, New Broad Street 

IHiillips, John . . . John Said, Carlisle 

Platt, Edward John . Theed Pearse, jun., Bedford 

Poole, Henry Davis * . Robert Henry Sa^vyer, Staple Inn 

Porter, George Twynam . . George Twynam, Winchester 

Read, James, jun. . . . James Read, sen., Mildenhall 

Richardson, Henry Marriott . James Winder, Bolton-le-Moors 

Richardson, Martin, jun. . Martin Richardson, sen., Harrogate, \"ork 

Rogers, Edw. John Boulderson William Paul, Truro — Philip Prothero Smith, 'IVuro 

Saxby, Richard . . • Stephen Walters, 36, Basinghall Street 

Seaman, Frederick William . Thomas Baker Cox, Poultry — NathAnieVl’ohham, Ware 

Selwyn, Frederick Michael . Robert Leeson, Nottingham— 'William Fcjwler, Huntingdon 

Sherwood, Frederick , . George Vincent, 9f King^s Bench Walk, 'IVmple 

Smith, James . . . Thomas Grueber, .5, Billiter Street 

Snell, William Henry . . John Stogdon, Exeter 

Stone, Joseph - • • James Oldham Swettenham, Helper 

Underwood, Hugh Frederick . Richard Underwood, Hertfoi’d 

Waddington, John Jarvis • Alexander W^addington, Usk 

Wallace, John . . • John Law, Manchester 

AVard, Alfred . . . . WillUim AVilliaros, 31, Alfred Place. Bedforrl Square 

AVesthorp, Sterling . . Charles Steward, Ipswich 

AA’ilding, William, jun. . . Joshua John Peele, Shrewsbury 

Williams, George . . . William Williams, 31, Alfred Place 
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AMENDMENT. 

See Abode of Voter^ 3. 

COSTS. 

The conrt will not give costs upon an appeal, 
though only one side is heard, where a questian 
of law, the fair subject of a doubt, is involved. 
Croucher v. Browne, 2 C. 13. 97. 

CLAIM TO BE RATED. 

Rate for time being. — A rate is not a com- 


ANALYTICAL DIGEST OF CASES, 

REPORTED IN ALL T&E COURTS. 

@ourti$ of C^ommott Saio. 

REGISTRATION OF VOTERS. 

ABODE OF VOTER. 

1. Travelling abroad. — In a list of voters for 

a county, a voter was described in the column 
headed “Place of Abode,** “as travelling pleteandvalidratcuntilallowanceandpublica- 
abroad He/d, a sufficient description. Walker tion. A rate was made on the 28th of Sept., 
V. Payne, 2 C. 13. 12. 1844, and purported to be made “ for thirteen 

2 . An objection to the <fiufficiency of the de- | weeks, from the iGth of Sept, to the 1 6th of 

scription of a voter’s place of abode, described j Dec.” A new rale was made on the 23rd of 
as “The Grove, Neasdon, in this parish,** | Dec. 1844, allowed on the 3rd of Jan. 1845, 
Neasdon being in the parish mentioned in the i and published on the 5th : Held, that a claim 
heading of that part of the registrar, was I under the 2 \V. 4, c. 4.5, s. 30, made on the 
abandoned. H ood v. Overseers (f Wille.^den, I 27th Dec. to be put uj)on “ the rate for the 
2 C. B. 15. ' time being,’* was a claim to be put on the rate 

3. Power of barrister to amend. — Held, that ' made in JSept. Bushdl v. Luckelt, 2 C. B. 111. 

where a voter’s place of abode is untruly stated , 
in the list, the barrister has power to insert it ’ 
correctly, under the 6 & 7 Viet. c. 1 8, s. 40. | 

Am\ . sernble, (per Maule, J.), that the place of = 
abode is no part of the qualification. Luckett 1 
V, Knowles, 2 0. B. 187. i 


CLAIM TO VOTE. 


See Notice, 


DESCRIPTION OF PROPERTY. 


ABODE OF OBJECTOR. 


1. A party whose name appeared on the re- 
gister for a county, was objected to on the- 
! ground, tliat the property was not sufficiently 



Cheltenham, on the register of voters for the I 
parii^h of Cirencester.” On the register so re- 1 ^^*‘“^^*^2 (7. B. 15. 


Wood V. Overseers of Wil^ 


register so re- 


ferred to, the objector was desenbed as ofi — Fart of a house ** is a 

“Cheltenham” oiily: lie/d, that the notice was : statement of the qualification of a 

sufficient. Pruen v. Cox, 2 C. B. 1. i borough voter under the 2 W. 4, c. 45, s. 27. 

2. A notice of olqection, pursuant to the ^ ^ * 

6 & 7 Viet. c. 18, s. !>, schedule (13.), Nos. 10, 1 Houses. ~ In a notice of claim to be in- 
11, signed by the objector with the addition of ^ of voters for a city or borough, 

his true place of abode, is sufficient, notwith- : pursuant to^ the 6 & 7 Viet, c. 18, s, 15, scfhe- 
ing it differs from that erroneously placed i enough to describe the 

against his name in the list of voters. Per I Ibe qualification in the 3rd column of 

Tindal, C. J., and Coltman and Erie, “house,” notwithstanding the 

dissentient, Maule, J. Knowles v. Brooking, 2 1 ^jualification in reality consists in the occupation 
C. 13. 226 . * I uf two houses in immediate succession, pro- 

i vided the whole qualification is accurately de- 


3. C. A., on the list of voters for the parish 
of Fisherlon Auger, was described in the list as 
residing in “ Fisherton St. in a notice of ob- 
jection he described himself as “ C. A., of the 
parish of Fisherton Auger, on the list of voters 
for the said parish of Fisherton Auger.” There 
was no other person of that name upon the list 
ofvoters for Fisherton Auger: Held, that the 
notice was sufficient. Wills v. Adey, 2 C. B. 
246 . 

ACTUAL POSSESSION. 

Rent^charge.’^ Seisin in law. — The words 
“actual possession,” in the 2 W. 4, c. 45, s. 
26, mean a possession in fact, as contradie- 
tinguished from a possession in law. 

Therefore, a grantee of a rent-charge is not 
entitled to be registered, unless he has been in 
the actual receipt of it for six months before the 
last day of July. Murray v. Tkorniley, 2 C. B, 

217. 


ccuralely 

scribed in the 4th column. And semhle, that 
at all events, the misdescription, if any, is amend- 
able under s. 40. Hitchins v. Brown, 2 C. B. 
25, 

See Notice; Rates, 1. 

EQUITABLF. INTEREST. 

See Inmate of Hospital. 

FREEMEN OF LONDON. 

Freemen and liverymen of London admitted 
freemen by pwrcAor. since the Ist of March, 
1831, are entitled to be registered^ notwith- 
standing the proviso jn the 2 W. 4, c. 45, s, 32 ; 
such proviso applying not to liverymen of the 
city of London, but to freemen and burgesses 
of other c»tiee and boroughs. Crouenet y. 

Browne, 2 C.B, 97. 

HOUSES. 

S^e Description of Property, 2. 
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INMATE OF HOSPITAL. 

Equitable interest, — Apportionment of rent , — 

The inmates of an hospital in the county of 
York, founded and endowed by the Duke of N,, 
in 1673, claimed to be registered for the county 
of Nottingham. It appeared that the revenues 
of the hospital were derived from lands, and 
corn-rents in lieu of tithes of lands, in York- 
shire and Nottinghamshire, which were vested 
in trustees : that the whole formed one fund, 
out of which the trustees psCtd a weekly stipend 
to eacii inmate; that, originally, each inmate re- 
ceived 2s, Gd. a week, and a certain yearly al- 
lowance of coals and clothing ; but that the 
weekly payments had subsequently been in- 
creased to 10,v. ; that by one of the constitutions 
of the charity, it was jirovided, that if at the 
end of any year there should be found in the 
treasiiry or the hospitals above 100/., the sur- 
plus should be divided amongst the pensioners; 
and that the a]q)oinlment was for life, no in- 
stance of dismissal being known. 

By an act of parliament modifying the con- 
stitution of the charity, it was jrrovided, that 

instead of having the surjdus revenues distri- 

hutable amongst the original number of pen- ? jn the 7 & 8 w! 3 , c. 25^ 8.7, although the 
Bioners, additional i)cnsioncrs should he chosen; : avowed object of the father was to confer votes 


the splitting of freeholds ; the intention of the 
statute being, to avoid such conveyances only, 
made with that view, as are in themselves frau- 
dulent and collusive. Biley v. Crossley, 2 
C. B. 146. 

3. A conveyance of land by one vendor to 
several vendees for a bond fide consideration, is 
valid, although the avowed object of the vendor 
is to multiply, and that of the vendees to acquire, 
the right of voting. Besivick v. Ashworth, 2 
C, B. 152; Beswick v. Aked, 2 C. B. 156; 
Rawlins v. Bremner, 2 B. 166, 

4. A conveyance made for a bond fide con- 
sideration, in trust as to one-tenth, for the 
grantor himself, arnicas to the other nine-tenths, 
for certain other parties, who amongst them- 
selves contributed nine-tenths of the purchase- 
money, is not within the 7 & 8 \V. 3, c. 25, s. 
7, notwithstanding the avowed object of the 
grantor is to multijjly, and of the other parties 
to acquire, the right of voting. Thorniley v. 
Aspland, 2 C. B. 160. 

5. A deed of gift bond fide executed by a 
father to his sons, exjwessed to be in conside- 
ration of natural love and affection, is not with- 


and the tiu-stecs, under the direction of the 
duke, were empowered and directed, from time to 
time, to add as many more pensioners as the 


upon his sons. 
103. 


Newton v. Hargreaves, 2 C. B. 


c , '..1 1111 /I • I h. A bond fide grant of a rent-charge by a 

revenues of the hos|..tal would allow, (leavnig I I,;, coMra- 

a sufficient surplus for repairs and <nculcn al is not within 

expenses) ; a^^id the rustccs were, under the 7 & g W. 3, c. 25, s. 7, thouf?h the inten- 
directums of the duke to pay the pensions ^ 

>;uah fixed ohjjends^ as they .diou d Whether or not there is fraud in the 


(having regard to the revenues of the hosjiital,) 


. . . , I ' ia grant, i.s a question of fact which must, in all 

and to lessen or increase vary, clmup and alter ■■ 

suck weiMy sUpen^ds, as they should find regm- c„„rt\vill not infer fraud. New%n v. Overseers 
site, so that the St wends should at no tune be re- „f Mobberley, 2 B. 203. 
duced below 3s. C)d. a iveek. •' 

nie revising barrister having held, that the . ^ bona fide grant of a rent-charge by a 

inmates had no legal or efiuitable interest in | son-in-law, 

the funds of the ho.spital to a sufficient amount expressed to be made for a nominal considera- 


to entitle them to he registered, assuming that 
they liad no ahsolnte right to more than 3^. 6d, 
per week, the court aftirriicd his decision. 

And held, that tlie. rents derived from the 
two counties might be apportioned. Ashmore 
V. Lees, 2 C. B. 31. 


tion only, is not within the 7 & 8 W, 3, c. 26, 
8. 7, though all the parties contemplated the 
creation of votes. Newton v. Overseers of 
Crowley, 2 C. B. 207* 

And see Splitting Act, 


NOTICE OF CLAIM. 


MULTIPLYING VOTES. 

1. A conveyance of land by one vendor to 
several vendees for a bond fide consideration, is 
valid, although the avowed object of the vendor 
is to multiply, and that of the vendees to ac- 
quire, the right of voting. Alexander v. New- 
man, 2 C. B. 122. 

Case riled in tho judgment : Onslow v. 'I’he 
Bailiff of the Boruugh of Halsemere, Lord So- 
mers's Tracts, vol. 8, p. 275. 

2. A conveyance made to carry into effect 

a xes\, bond fide conivnet of sale, where the pur- 
cluil^e looney is paid, and the possession taken, 
without any secret reservation or trust whatever 
for the beae6t of the sellers, is not within the 
7 3, c. 25, 8. 7, notwithstanding it is 

made with a view to the multiplying of votes or 


Houses in succession , — Where a voter’s quali- 
hcatlon appears in the list to consist of a suc- 
cessive occupation of houses, the numbers of 
each, if each has a number, must he stated. 

And, sembie, (per Erie, J.,) that, if the omis- 
dion of the number be supplied to the revising 
barristers pending the revision, he is bound to 
amend the description, under the G & 7 Viet. c. 
18, 6. 40. Flounders v, Donner, 2 C. B. 63. 

NOTICE OF OBJECTION. 

Where several lists of voters , — A notice of 
objection delivered to the overseers under the 
6 & 7 Viet. c. 18, 6. 17, sched. (B.), No. 10, 
where there are more lists than one made out 
by the overseers, must specify the particular 
hst to which the objection refers. Barton y. 
Ashley, 2 C. B. 4. 
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NOTICE OF APPEAL. 


OflJECTOU*S ABODE. 


1. The court cannot entertsun an appeal in 
the absence. of the respondent, unless there be 
an affidavit of service upon him of notice of the 
appellant’s intention to prosecute the apj^eal 
under the 6 & 7 Viet. c. 18, s. 0l. Cofrill v. 
Lewis, 2 C. B. 60. 

2. A waiver by the respondent of the notice 
to him required by the G & 7 Viet. c. 18, s. 64, 
will not enable the court to entertain tlie appeal 
in his absence. Nfrwhm v- Overseers of Mob- 
berley, 2 C. B. 203. 

NOTICE ON SUNDAY. 

Stat, 20 Car. 2, c. 7. -v-^G.— A notice of ob- 
jection sent by post, so that it would in the or- 
dinary course of the post be delivered ou a 
Sunday, is nevertheless well served. Colviil v. 
Lewis, 2 C. B. GO. 


See Abode of Objector. 

OCCUPATION AS TENANTS. 

Six persons were joint lessees of a house, 
which they and others used for the purposes of 
a political association. The rent and the wages 
of the servants who had charge of the preinises 
were paid out of a common fuin1, to which the 
lessees and the other members of the association 
were subscriberK. Various ineiuhors of the as- 
sociation transacted the business of the asso- 
ciation uj)on the premises ; and the le-sseesv, 
jwhen in Londt>n, frequented the premises, 
j partly transacting the biisiness of the associa- 
i tioii, and partly transacting their own affairs. 

The revising banister having decided, upon 
! these facts, that the lessees occn/ned the pre- 
I mises as tenants within the 2 AV. 4, c. 45, s. 2/ ; 


NOTICE BY PO.ST. 

1. JRviden.ee of delivery. — Sending a notice of 
objection to the ])arty objected to by the post, 
pursuant to the directions of the G & 7 Viet. c. 
18, 8. 100, is a sufficient substitute for giving 
the notice to the party, or leaving it at his 
place of abode, as required by s. 7. 

Where, therefore, a notice was posted, under 
s. 100, in sufficient time to reach the party, ac- 
cording to the ordinary course of post, on the 
25th of August : Held, that such service was 
sufficient, notwithstanding that the actual de- 
livery was accidentally delayed until the 27th. 

And, held, that the provisions of s. 100, are 
equally applicable to notices to overseers di- 
rected to their usual places of abode, as pro- 
vided by 8. 101. Bishop v. Helps, 2 C. B.45. 

2. Evidence of delivery. — The production of 
a stamped duplicate notice of cltnm, duly de- 
livered to the post -master, and duly directed to 
the overseers, pursuant to the 0 & 7 Viet. c. 18, 
■s. 100, 101, is sufficient evidence of the notice 
of claim having been given to the overseers at 
the place mentioned in such duplicate, on the 
day on which such notice woula, in the ordi- 
nary course of post, have been delivered at such 
place, notwithstanding its actual delivery to the 
overseer is delayed until after the time limited 
by the act, in consequence of pressure of busi- 
ness at the post-office. Bayley y. Overseers of 
.Nantivich, 2 C. B. 118. 

3. Where a notice was posted, under 
B. 100, in sufficient time to have reached 
the party according to the ordinary course of 
. post, on the 25th of August ; Held, that - such 

service was sufficient to call upon the party to 
.prove his qualification, notwithstanding that 
the actual delivery was accidentally delayed 
until the 27th. 

4 . The provisions of s. 100 are equally ap- 
plicable to notices to overseers, directed, as 
provided by s. 101, to their usual places of 
-abode. Hiekttm v. 'Awtrohus, 2 C. B. 82. 

B. that, where the re- 

• spondeht appears, he Is precluded from object- 
ing’^to the wrtVL of the service of the 'uotlee of 
appeal required by as. 62, 64. RawHns v. 
Overseers of W. Derby, 2 C. T2. 

See Abode. 


land that the same were not jointly occupied by 
them and the other members of the asso- 
ciation as tenants ; the court affirmed his de- 
cision. Lnckett v. Bright, 2 C. B. 11)3. 

PROPERTY. 

See Description of Property. 

RATES. 

1. Inaccurate description of fnmse. A. was 
I rated as the occupier of a house, No. 3, Golden 
i Lane, but by mistake inaccurately described as 

No. 4 : tlie rates were paid, under an agree- 
ment, by the landlord; and A. had paid all 
his rent. Semble, that this was not an “ acen- 
i rate description of the premises,” within the (3 
& 7 Viet. c. 18, s. 75 ; but a sufficient rating 
I of A. within the 2 W. 4, c. 45, s. 27- 
j And, held, that the insertion of A. in the rate 
j was a bond fide calling upon him to pay, and 
i the payment by the landlord a bond fide pay- 
ment by A., within the former statute. Cook 
V. Luckett, 2 C. B. 168. 

Case cited in the judgment : Hughes v. Over- 
seers of Chatham, b M. & G. 54 ; 7 Scott, 
N. R. 5Bli 

2. Tender, — A. claimed, under the 2 W. 4, c. 
45, s. 30, to be rated in respect of premises oc- 
cupied by him, and asked the overseers 
whether there were any rates due ; the over- 
seer saying that he did not know ; A. added— 

If there are, I am prepared to pay them 
but he did not produce or offer money : the 
overseer answered, I'll see to it,” and J4. went 
away, and made no furtlier inquiry on the sub- 
ject : Held, not a. sufficient tender to entitle 
to the benefit of that section. Bisktjp v. 
Smedley,.2 C. B, 90. 

Bee Ciam to be rated. 

3. Form of rate. — In consequence, of claim 
made hy A., an occupying tenant, his name 
was inserted in a rate, immediately after that 
of his landlord, who was duly rated in respect 
of the same inwtnises. All tne colmnns 6|^. 
«te A.^snme were left blank, and it was 
otherwise connected with that of his 

than by its juxta^position. Held, that A. Was 
sufficiently rated. Judson v. Lnekett, 2 C. B. 
197. 
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4. In consequence of a claim made by. 
an occupyinijr tenant, his name was inserted in 
a rate, immediately after that of his landlord.* 
who was duly rated in respect of the same pre- 
mises. All the columns opposite name 
were left blank, and it was not otherwise con- 
nected with that of hi^ landhnd thiin by its 
juxta- position : Held, that A, was sufficiently 
rated. 

And held, that the revising barrister ought 
not to have been influenced by a statement of 
one of the overseers, that A.'s name was so in- 
serted without any intention to rate him ; but 
should have decided upon the construction of 
the rate itself, irrespectively of any extraneous 
evidence. Parienfe v. Luckett, ^ C. B. 177. 

KKNT APPORTIONMENT. 

See Inmate of Hospital. 

RENT-CHARGE. 

See Actual Possession. 

SPLITTING ACT. 

7 4'^ 3, c. 25, s. 7 •^Knowledge of object 

of conveyance by solicitor of vendor, — A con- 
veyance from one vendor to several persons, 
who purchase with the intention of obtaining 
and multiplying voters by sjditting and divid- 
ing the interest, the vendor not being cognizant 
of such purpose, is valid. Nor is such convey- 
ance brougnt within the 7 & S W. 3, c. 25, s. 
7, by the mere knowledge, on the part of the 
venclor’s solicitor or agent, of the object of the 
purchasers. Hoyland v. Bremner, 2 C. B. 84. 

SUNDAY. 

Service of notice of claim. — When the 20th 
of July faUs upon a Sunday, service of a notice 
of claim under the 6 8c 7 Viet. c. 18, s. 4, by 
leaving it at his place of abode on that day, is 
good service. Rawlins v. Overseers of W. 
Derby, 2 C. B. 72. 

TENANTS. 

See Occupation, 

VOTERS. 

See Abode of Voters ; Mtdtiplying Voters. 

YEARLY VALUJB. 

1 . Question of fact. — " The clear yearly va- 
lue ” of premises, under the 2 W. 4, c. 46, s. 
27, is matter of fact to be determined by the 
revising barrister upon the evidence before 
him. 

The proper criterion of value seems to be the 
amount for which the premises would fairly let, 
the tenant having the ordinary burthens inci- 
dent to the occupation. Coogan v. Luckett, 2 
C. B. 182. 

. 2. The proper criterion of ''clear yearly 
«idtte,** wknin the 2 W. 4, c. 45, 8. 27, is the 
fmr annual ran/, without making and deduc- 
tion on account of repaira or inaurauce. CoL 
villy. lVjood,2 C.B.2lL 


RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

‘REPORTED EY BARRISTERS OF THE SEVERAL 
COURTS. 

Hcrilf C.baiucniir. 

Coombesv. Ramsay, (S. C. Coombe.i v. Warwick.) 

APPEAL IN AMENDMENTS UNDER THE 
NEW ORDERS. 

The Lord Chancellor will not hear appeals 
from the Master's office in the matter of 

amendments under the new orders. 

• 

After the dismissal of an appeal in this 
case, as reported . an/e, p- 164, the parties again 
proceeded before the Master for leave to amend 
on farther affidavits, but not obtaining such 
leave, the present application was made. 

Mr. Cooper and Mr. ilf/Z/er submitted that, 
as under the Act, 3 & 4 W. 4, c. 94, only 
one appeal from the Master was allowed 
in these matters, and as the act expressed that 
such appeal might be made to the Lord Chan- 
cellor, or the Master of the Rolls, or to the 
Vice-Chancellor, it was quite regular to come 
to this court, if the parties preferred it ; but 

The Lord Chancellor decided that this was in 
the nature of an original application which his 
lordship had determined not to take. I'here 
was no doubt that he had jurisdiction to enter- 
tain it, but having authority under the Vice- 
Chancellors’ Acts to transfer original causes to 
those judges, the appeal must be made to one 
of them,* 

Court, 

Potts V. Whstmore. Jan. 22 & 28, 1847. 

AMENDMENT OP BILL. — ‘ 68TII ORDER OF 
MAY, 1845. 

An order for amending the bill obtained exparte 
I from the court in the first instance, held 
' irregular, though, under the circumstances 
of the case, the exigences of //le 68/A Order 
of May, 1845, could not he complied with. 

This was a motion to discharge an order to 
amend, obtained the 7th of Nov. 1846, for ir- 
regularity on the following grounds : — ^That the 
application was made to the court, instead of 
to the Master, and that it was not supported 
by such an affidavit as the 68th Order of May, 
1845, requires. It appeared that the answer 
was filed on the 5th of May last, and not being 
excepted to, it was deemed sufficient on the 
16th of June, and the time for amendment con- 
sequently expired four weeks after that time. 
The order had been obtained exparte^ but upon 
an affidavit stating these facts. The cause was 
a pauper cause, and the delay was sta^ to 
have arisen from an erroneous 8U];mosition of 
the soheitor appointed on the part of the plain- 
tiff, that the inrder appointing him solioitor 
ceased to pperate when the answer was put pa, 

• The sttbsequent proce^Lqgs in. this ‘«ame 
are reported ante, p. 303. 
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Mr. and ^ 

Mr. Tutit&'^ c^utr^, tHa <order 

Wttsftot irregular, becaj^iseB^^.i^ .the,;<Jircuin- 

atances, it would be iin|)[qsai}ile tp ^tiafy the 
exigences of the QSth.^Qrd^; of May, Jfi45, 
while the Master had no power, to relax that 
order, which the court, under tlie 19th Order, 
or in virtue of its general jurisdiction, un- 
doubtedly had.. , 

Lord Lanffddie, after stating the facts of the 
case, obserred that the court had on difierent 
occasions made ordcrs^'to amend, notwithstand- 
ing the directions contained in the 2 & 3 W. 4, 
c. 94, 8S. 13, 14, if the occasion seemed to 
require it. It liad, however been decided that, 
under the present orders, the time within which 
application might be made to the Master for an | 
order to amend was not limited. Christ\*i 
Hospital V. Grainr/rr^ 1 Phil. 634 ; Coombe 
V. Hamsay, 1 Phil. 1G8. Therefore, primd 
facio, this application ought to have been 
made to the Master, and not liaving been 
80 made, he thought the order was irregu- 
lar, and must he discharged. The motion 
asked, also, that the bill might be dismissed 
for want of prosecution, but this his lord- 
ship refused. 

'Firr^iSrtjatirrllor of <2HnaIanlr. 

Cooper V. Wehh. Dec. 23, 1846, and Jan. 12, 
1847. 

JOINT-STOCK COMPANIES. — DEMURKEK. - 
PARTIES. 

A hill by one member of a joint-stock com^ 
pany^ on behalf of himself and the other \ 
shareholders, seeking to protect a common ; 
fund hefongino to the company, but not j 
praying for n dissolution, is not demurrable | 
for want of parties, became all the other \ 
shareholders are not before the court, | 

The bill in this case was filed by the plain- 1 
tiff on behalf of himself and all other share- ’ 
holders in a company formed for making a' 
railway from York to Lancaster, and called! 
The York and Lancaster Railway Company ; i 
and it prajred, amongst other things, that an | 
account might be taken of all monies received ; 
by the defendants on behalf of the company, i 
and of their application thereof, and also an | 
account of all costs, charges, and cxpenscs| 
which had been pr()perly incurred, paid, orj 
sustained by the defendants as the managing 
committee of the company ; and that the plaiii'’ 
tiff and the other shareholders on whose behalf 
he sued might be declared liable to contribute 
such proportion of the amount of the said ex- 
penses as the number of shares held by the 
plaintiff and such other persons bore to the 
whole number of shares into which the capital 
of the company was proposed to be divided, 
or such other proportion of the expenses as the 
court should, under the circumstances, declare 
to be just. 

To this bill A (ietleral deiptorrer was ! put in 
for want of e(||uity and want ot parties, but it 
was principally 6n the latter ground t^t the de<* 
xnuri'er was argtied. 


. r Mr. afi«irri‘Mr. ahd'lfc. 

support of the demurrer, iaid, that the; bm 
poi^ed to ^render the plaintiff and his't^^ 
to. contrihiltion;^ aha j^t the’ ‘elais of' 
hoidoes' wae fftot befbi^ the court* ' Th^ 
tton in the bill was, that they were sonuiherOUs 
that they could not, without inconvenience; he 
parties, and yet the plaintiff offered, on behalf 
of himself and the other shareholders, to make 
such contribution as might be necessary^ for 
satisfying the expenses of the company, 'fhe 
bill also charged that an account ought to be 
taken of all monies received by the defendants 
on account of the company, and that a rateable 
distribution should be made on behalf of the 
plaintiff and all other parties on whose behalf 
he sued. Now, if a party sued on behalf of a 
bodj', he could sue to bring back something 
j which l)elonged to the copartnership, and 
I which had been abstracted from it, or, in other 
words, to protect the common fund, but he 
could not affect the rights of absent parties. 
Here, too, it was plain the partnership was at 
an end, and as soon as a partnership became 
extinc t each party acquired a distinct conflict- 
ing interest, but while the partnership suhsistc^d 
the partners might be represented by one com- 
mon head. They cited Long v. Yonge, 2 Sim. 
•69; Richardson v. Hastings, 7 Beav. 301; 
Evans v, Stokes, 1 Keen. 24 ; Richardson v. 
Larpent, 2 Y. & C. 507 ; Hichens v. Congrejpe, 

1 4 Russ. 562; Peeks v. Stanhope, 14 Sim. 57. 

Mr. James Parker and Mr. Speed, contrti, 
urged that the bill alleged that the interests of 
all the shareholders, excej)t the defendant, 
were identical, and that none of them were 
arlvcrse. The frame of the hill was precisely 
similar to that in Apperley v. Page, 10 Jur., 
decided by Vice-Chancellor Bruce, and in 
which case the demurrer, upon precisely similar 
grounds, was overruled. They cited, also, 
JVahroi'thv. Holt, 4 Myl. & Cr. 619. 

The Vice-Chancellor said, there was a ma- 
terial difference between asking a party to pay, 
and withholding what was due. He would give 
his judgment after looking into the case of 
Apperley v. Page. 

Jan. 1 2,th, His .Honour this morning de- 
livered judgment, and said, that he had looked 
over the case of Apperley v. Page, and allowing 
for the different circumstances in that case, he 
found that the bill in this cause was framed 
exactly in accordance wiih the bill in Apperley 

V. Page, and he considered himself bound by 
the. decision in that case. Besides which he 
entirely concurred in the opinion expressed by 
Vice-Chancellor Bruce. The demurrer must 
therefore be overruled. 

Coombe y. Chapman. 23rd Jan. 1847. 

PRACTICE. 

Conveyance by infant will be ordered ; 

a reference where the real estate 

under a decree of the court, : : 

Shapter supported a petition on behalf of 'a 
purchaser, under the statute II Geo. 4, and 1 

W. 4, c. 47, pra 3 ring that an infant devisee 
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iDigbt be ordered to conrey. The suit Avab one 
instituted for the adminietration of tbe estate 
of a testator who bad devised a freehold pro- 
perty to the infant The personal estate was 
defklent, and the freehold estate was sold 
under a decree of the court to the petitioner 
who had paid his purchase money into court. 

The order was made, the court observing 
that no inquiry was needed in such a case* 


iQuretrs IScnrt). 

(Before the Four Judges.) 

The Qtteen v. The East Lancashire Railway 
Company. Hilary Term, 1847. 

PRACTICE. — A PFI DAVITS. 

The general rule of practice is, that if a party 
applying to the court fails from the income 
pleteness ofkis affidavits, he cannot be aU 
lowed to make a fresh application on affi^ 
davits supplying the defect. But where the 
proceedings on the first rule were rendered 
void and of no effect by reason of an error 
committed, either by the counsel in indors- 
ing his brief or by the officer of the court 
in drawing up the rule, the court {Lord 
Denin;m dubitantc) permitted a second 
application to he made, 

Mr. Archbold had obtained a rule nisi for a 
mandamus to the directors of the East Lanca- 
shire Railway Company to conijicl them to 
summon a jury for the purpose of awarding 
compensation to A. B. for a portion of his land 
taken by the railway. It was afterwards dis- 
covered, that in consecjuence of an error in the 
indorsement on the briefy the rule was in- 
formally drawn up, and a motion was made to 
amend the rule, but the court refused the appli- 
cation. The rule, therefore, being found insuf- 
ficient for the ])urpose it was intended, was 
abandoned. A rule nisi for the same purpose 
and upon the same materials was subsequently 
obtained. 

Mr. Baines and Mr. Gray showed cause, 
and contended that this was a second ;ipplica- 
tion to the court for a inantlamus on ])recisely 
the same materials as those on which the 
former application was made, and that, there- 
fore, it came within the rule laid down by the 
court in Regina v. The Manchester and Leeds 
Railway Company,^ and acted on in several 
cases since, that if a party applying to the court 
fails from the incompleteness of his affidavits, 
he cannot he allowed to make a fresh applica- 
tion on affidavits supplying the defect. 

Mr. Martin and Mr. Archbold, contra, con- 
tended, that this case did not come within the 
rule of practice which had been cited, because 
the former rule was abandoned, not in conse- 
quence of the incompleteness of the affidavits, 
but in consequence of an error which had been 
committed in drawing up the rule, and the 
court being of opinion that they could not 
amend the defect, the former proceeding be- 
came useless to the party applying. 

Lord Denman, C. J. 'liiis rule must be 
made absolute. My Brothers take a more 

8 Adol. & Ellis, 413. 


liberal view of this matter than I do. I con- 
fess that I am h^oSed to relaxing rules of this 
sort, the object of which is to save unnecessary 
lltigstion and expense. 

Mr. ixtdtice Fait eson. I am not disposed to 
relax any rule which can maintain regularity 
and prevent expense, hut I think that there is 
a difference between a case where the renewed 
application is founded on different materials, 
and one which has been rendered necessary by 
a mere mistake of form,in the first ap])lication, 
a mistake which may have arisen as well from 
j the officer as from the counsel or jiarty in the 
> cause. 

Coleridge and Wigjitman, J.\s, concurred. 

Rule absolute on payment of costs. 

<Ilurrn*5l SSrnrb }3rarttr; Cnuit. 
Alcocky. Sutcliffe. Ilil. Term, Jan. 29, 1847. 

WARRANT OP ATTORNEY, PRACTICE IN 
SIGNING JUDGMENT ON. — LACHES. 

Where a warrant of attorney authorizes judg- 
ment to he entered up “ ns of the term last 
past, then next, or any subseijuent term,'* 
a judgment entered up in vacation is regu- 
lar {over ‘ruling Cobbold v. Chilver, 4 Scott, 
New Rep. 678.) The assignees of a bank- 
rupt seeking to take advantage of an irregu- 
larity in a judgment signed against the 
bankrupt, have only the same time within 
which to take advantage of it after their ap- 
pointment, as the bankrupt himself would 
have, viz., from the time he “ had" notice 
of the irregularity, so must npphi promptly » 

This was a rule obtained l.'y Addison, 
calling on the plaintiff to show cause why 
the judgment signed hereon and all subse- 
quent proceedings should not be set aside, 
it appe<ired, that on the 28lh of May, 18-4 2. 
j James SiitclifTe, the defendant, executed a war- 
j rant of attorney to the plaintiff and two other 
I persoDvS, authorising certain attorneys of the 
I various courts of common law at Westminster 
land the County Palatine of Lancaster to appear 
for him, the defendant, in any of the said 
I courts, as of Easter Term last past, Trinity 
Term then next, or any subsequent term, or in 
the Court of Common Pleas at Lancaster at the 
then next or any subsequent assizes to be held 
for the said County Palatine of Lancaster, to 
receiv'c a declaration in an action of debt for 
9,8 20f., or any less sum, at the suit of the 
parties above mentioned ; and thereupon to 
confess action or suffer judgment by nil dicit 
or otherwise to pass against him to be there- 
upon entered up against him of record in the 
said court." On the 27th of Nov., 184o, leave 
to sign judgment was obtained by an order of 
Paitesen, J., and judgment signed upon the 
warrant of attorney the next day, and a 
issued. On the 1 st of Dec. a levy was made 
on the defendant’s goods, the sheriff took 
possession, and the same day transferred the 
property to the plaintiff by a bill of sale. On 
the 3rd the defendant purposely committed an 
act bankiiipti^ ; and on the 8th a 6at issued f 
on the 11th there was an adjudicatioh, and the 
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official assignee was appointed; and on the 
4th of Jan. the trade assignee was appointed : 
on the 12th the present rule was applied for. 
The ground on which the rule was obtained 
was, that the w'arrant of attorney only autho- 
rised the judgment to be enterea up in term, 
and not in vacation ; and therefore, in this case 
the Judgment was void as being entered up in 
vacation. The rule was granted on the autho- 
rity of Cobbold V. Chilver, 4 Scott, N, R. 678. 

Martin and Willes showed cause, and con- 
tended that the judgment being signed as of 
the preceding term was perfectly correct, al- 
though signed in vacation ; but even if there 
was any irregularity in it, that the assignees 
were too late in their application, and therefore 
could not take advantage of the irregularity. 
As to the first point, they contended that the 
words of the warrant of attorney themselves 
showed that it was the intention of the parties 
that the j>laintiff should have the power of en- 
tering up judgment in vacation as well as in 
term, and not a mere intermittent power, if this 
roll were made up the judgment would be en- 
tered as of the i)receding term, but the judg- 
ment would only operate from the day on which 
it was signed, instead of the first day of the pre- 
ceding term, as formerly, which is the intention 
of the judges in the rule of court, H. T. 4 W. 
4, r. 3, (pleading rules.) With regard to the' 
cases relied on on the other side of Cobbold v. 
Chilver, 4 Scott, n. r. 678, and Bird v. Manne, 
13 L. J. Q. B. 123, they are ’unsound authori- 
ties, and cannot be supported ; in neither of 
them was the attention of the court called to 
the proper meaning to be put on these words j 
as of a term in those cases. ITie judgment of 
the court seems to go on the ground that the 
parties had given no authority to enter judg- 
ment in vacation. Now, the clear meaning of 
the parties is, that judgment may be entered in 
any vacation as of the anterior term ; then the . 
rule of court steps in and says that the judg- 
ment shall only take effect from the day on 
which it is signed. These cases also have been 
much shaken by Jarvis v. South, 13 M. &; W. 
152; and there has been a late case in this 
court before Mr. Justice Wightman, not yet re- 1 
ported, in which the decision was directly in 
favour of the plaintiff; and also, a case at 
chambers of Wame v. Dale, l>efore Mr. Baron 
Platt, in which he supported a judgment signed 
in the same way as the present. Secondly, if 
there has been any irregularity, it has been ; 
waived by the assignees not having come 
before. The bankrupt would clearly have been 
precluded from taking this objection to the 
judgment by coming so late, and his assignees 
cannot stand in a better position than he would 
have done. Ball v. Lawrence, 13 L. J. C. P. 1 37, 
and Charlesworth v. EUie, 14 L. J. Q. B. 331, 
are precisely in point, and are authorities for 
the plaintiff. 

Whitehurst and Addison appeared in support 
of rile rule, and contended that the case came 
directly within the authority of Cobboid v. 
culver J and therefone, aa thatwaa a judgment 
of the full Ckmrt of Queen’s B^ieh, mie court 


would be bound by it They also argued, that 
the assignees had not been guilty of any laches, 
for the trade assignee was not appointed until 
the 4th of Jan., and this rule was moved for on 
the 12th of that month, which could not be 
said to be any unreasonable delay. 

Cur, adv. vult, 

Mr. Justice Erie. This was a rule to set 
aside a judgment entered up upon a warrant of 
attorney as irregular. [His lordship then stated 
the facts of the case] . No steps were taken to 
question this judgment until the 8th of Jan., 
when affidavits were prepared. Now as the ob- 
jection to the judgment was merely an irregu- 
larity, the bankrupt would clearly have been 
too late, as he ought to have applied within 
four days of his getting notice, lie had notice 
on the Ist of December, so he was estopped ; 
and if the assignees are to have the same time 
after they were appointed, they are estopped, 
for they did not come here until the 12th of 
Jan., they having been appointed on the 4th. 
Then as to the objection that the judgment 
was signed without authority as signed in va- 
cation, when the warrant of attorney only au- 
thorised the judgment to be signed of 
Easter Term last past, Trinity Term now next 
ensuing, or any other subsequent term,” it 
was argued that ibis was irregular, and that 
the case came within Cobbold v. Chilver ; but, 
on the other hand, this case was followed by 
Jarvis v. South, and also, by a case before my 
brother Wightman, in this court, and one be- 
fore Mr. Baron Platt, at chambers, in which 
judgments signed in vacation upon such a 
warrant of attorney were held good. The au- 
thorities, therefore, being conflicting, the case 
must be decided upon principle, without regard 
to authority. Now if a judgment is signed in 
term, it is not as of the term, but of the day, 
and it is only necessary to describe it as of a 
term, when in fact signed in vacation. If this 
judgment had been signed before the rule of 
court of H. T. 4 W. 4, there would have been 
no doubt but that it was regular, and there is 
really no ground for supposing that the inten- 
tion of the parties was different since the rule 
upon the subject of judgments than before. 

Rule discharged without costs. 

Court of ISankcuptrs. 

In re Gilham, In re Alex* Braughan, Saturday, 
Feb. 6. 

CONSTRUCTION OF 7 & 8 VICT. C. 96. 

Semble, That an insolvent petitioner, or a 
bankrupt on his own petition, haiein^ no 
property to he distributed amongst creditors, . 
IS not within the scope and meaning of the 
statute T ^ 8 Viet, c, 96* 

Mr. Commissioner Ooulbdumy seeing sevend 
members of the bar in attendance, wished to 
take the earliest ojqiortunity of calling their, at- 
tention to a matter of some practicid inspart:^ 
ance, on which his brother Coromissioiier 
EUieon, of the Newcaerie-upbn-Tyne dietriet^ 
had done him the honour to confer with him. 
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He had before him a petition, ivesented on the 
previous day by a p**rson named Brauglian, 
who petitioned under the statutes 5 & 6 vict. 
c. 110, and 7 & 8 Viet. c. 96. The petition 
filed by this person stated, that his estate was 
** of the value of nothinfj and this was not a 
singular instance. Great numbers of persons 
came to this court as petitioners under the acts 
referred to, who had not one farthing to dis- 
tribute amongst their creditors. Now, the 
preamble to the act 5 & 6 Viet. c. 116, was in 
these words, Whereas it is expedient to 
]>rotect from alt process against the person such 
persons as have become indebted without any 
fraud or gross or culpable negligence, so as, 
never thck\s.«, their estates may be duly distri- 
buted amongst their creditors.” (\)Upling this 
w’ith the second section of the act 7 & 8 Viet, 
c. 96, and with the petition therein prescribed, 
he was of opinion that these acts were only 
meant to apply to persons who had some 
estate to distrihute, and tliat persons who had 
no est \te should be left for tlieir remedy to the 
Court for the Relief of Insolvent Debtors. The 
second section of the act 7 & 8 Viet. c. 96, | 
enacted, ‘ that every petition for protection from 
process presented after the commencement of 
this act to the ('ourt of Rankniptcy shall be 
in the form s])ccified in the sc hedule hereunto 
annexed — A. No. I and ujjon turning to the 
form prescribed, he found it contained these j 
words, — “ That your petitioner is desirous that ! 
his estate should be administered under the 
protection and direction of this honourable 
court, and that he verily believes such estate is 
of the value of £ at the least, unincuin- 


ordera from the Court of Bankruptcy were 
prevented from touching either the person or 
oods of the debtors. Was the creditor to 
ave no equivalent ? The equivalent was, that 
the creditors should have the pro])ertyof the 
debtor fairly distributed amongst them. There 
was no equivalent, however, when there was 
nothing to distribute. He was clearly of 
opinion, therefore, that those only were entitled 
to the benefit of the acts administered in this 
court, who had something remaining for their 
creditors, and that thoF^ who had nothing left 
should go to the Insolvent Debtors Court for 
relief. There was another class of persons 
to whom he wished also to allude : traders 
who became bankrupts upon their own peti- 
tions, under the 7 & 8 Viet. c. 96, s. 41. ITie 
object of that enactment was quite clear; it was 
to enable a bankrupt to come at once to this 
court for the distribution of his assets, and 
prevent any single creditor from taking posses- 
sion of his estate and effects in satisfaction of 
his debt, thereby obtaining a preference over 
the other creditors. A great number of fiats 
were now opened day after day, upon the pe- 
tition of the bankrupts themselves, in which 
nothing was left to distribute, and the parties 
came with not enough, or only enough, to pay 
the court fees. The only object of such per- 
sons in corning to this court was, to get a cer- 
tificate. I’liey claimed a certificate that they 
had conformed to the bankrupt laws, and this 
certificate gave them full protection for the 
future, and in effect cancelled all bygone debts. 
The case of Gilkam, now before the court, was 
one of these instances : the estate was not 


bered, and beyond the value of his wearing 
apparel and other matter which your petitioner 
is authorised to except by tliis act, and that the 
same is available for the benefit of his credi- 
tors.” For a ])etitioner to swear that his 
estate was available for the benefit of his credi- 
tors, and at the same time to fill uj) the blank 
describing the value of his estate with the cha- 
racters 0/. 0.?. 0d„ was a perversion and a 
mockery. Tliat the legislature intended the 
allegation cited should not be omitted from the 
petition was tolerably clear. If he were asked 
whether a petition could be entertained, omit- 
ting this allegation, he should reply, certainly 
not. Could the legislature then have meant 
anything so grossly absurd as requiring a peti- 
tioner to swear, that nothing was available for 
the benefit of his creditors ?” He had come to 
the clear conclusion, that the legislature never 
meant that insolvents without property should 
come to the Court of Bankruptcy for protection. I 
lliere was another court which had the power | 
of punishing such persons where they deserved 
punishment, whilst the Court of Bankruptcy 
could only punish indirectly, by withholding 
protection. Creditors were deprived of very 
iiiipbrtant rights where debtors obtained pro- 
tection under these acts. In ordinary circum- 
stancea, a creditor obtaining a judgment for 
Any smn above 20/., nnght take the person or 
goods of the debtor in satisfaction; but the 
cteditoTs of those who obtained protectitig 


enough to pay the expenses of the fiat. This 
was the case in nine out of ten instances where 
parties became bankrupts on their own peti- 
tions. The parties thought they acted in C(m- 
formity with the law, because they went through 
the necessary forms. They had only half con- 
formed, however, when they came without any 
assets for the benefit of creditors, and waited 
until they had squandered away their estate, or 
given it to some favourer! creditor. His prer 
sent intention vva.s, to endeavour to put a stop 
to the perversion of the law which the present 
practice introduced. When bankrupts came 
without any assets, asking for a certificate, 
which was frequently nothing more than a 
license to ''go and do likewise,” for it was 
constantly found that such persons came agedn 
and again to that court, he was disposed to 
withhold from such parties a certificate. Bank- 
rupts without assets, and insolvents without any 
estate, should go to the Court for the Relief of 
Isolvent Debtors, which had power to look into 
their cases, and punish wherever punishment 
was deserved. He should, of course, be happy 
to listen to the arguments addressed to him 
from the bar, in respect of any particular casb 
that might hereafter oe brought under considerar 
tion, but he thought it expedient to state thus 
gehefrally^ the principles which, «*i8 at present 
advisied, he thought should govern his future 
conduct in this court iu deallim with the cases 
of insolvents and bankrupts who had uo ssishi; 
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NISI WIKJS 'CAUSE LISTS. 
London. 


Ilnnyhfd 
Tucker and S. ■ 
Sole and T. 

LitcLfield 
James Coppock 
W. W. Oldijrshaw 
Vardy 
Moulden 
Hook 

H. Codd 

Laa'rence and Co. 
J)revr and S. 
Chubb 

I. J, Foord 


lOtnrO. 

Reman ETfi, added! to List at page 309, ante. 

Byrne Kefley 

Wooden 'Hislop 

Belcher and others, assf^r- 

nees, &c. S. J. Renshair 

liowo Saltmer 

Collett S. J. Curling^ 

Lewis Pilkint^ton 

Burrows and another Gabriel and others 


ilabkon 

Conyngbam, Esq., 
others 
Lnmond 

Newton and another 
Norton and another 
Be van 
Banner 


Fitch 

and 

S. J. Maegrepfor 
Cliapuiuu 
Price 
George 
S. J. Ilagger 
Hawkos 


NEW CAUSES. 


English [Co. 

Gregory, Fnulknor, and 
Fletcher and Jl. 

Lacy and B. 

Same 

Wire and Child 
Rhodes and L. 

Harbin and W. 

John Pike 
0. and II. Hydo 
In Person 
Hale and Co. 

William Batty 
Lacy and U. 

N. Bennett 
W, \V, Oldershaw 
A. Bigby 
Meggison and Co, 
Stevens and Co. 

George Fitch 

Walcot and C. 

Bassett 
K. Hodgson 
Sparhnm 
T. Taylor 
S . T. Cookney 

F. S. Manning 
Murdock 
Thomas Roberts 
Same 
Law ford 


Allen and another 
'I’crn Strom 
Piiillipa 

Bayley and another S. J. 
Same S.J. 

Osborne and others 
Boutcher and others S.J. 
Jobn-son 
Berton 

Doe dem Shaw 
Elmslie and another 
IMossop 

English S.J. 

Bailey and another 
Russell 
Wright 

Colo S.J. 

Beaumont, Esq. 

Borrer S. J, 

Belcher and others, as- 
signees, ike. 

Heraj)ath 

Burns 

Crampton 

Foggo 

Newcomhe 

Doe dem. Cornthwaite and 
others 

Cnnuning S. J, 

Perkins and another 
Maugham 
Same 

The Queen S.J. 


Blower and Co. 

Wyche 
Wood and B. 

W, Meyrick 
Same 

Hale and Co. 

Jones, B]axlan4,& Co, 
Lutly end B. 
W.T.Wbyte 
Bassett 
Sandys and P. 

Mawe 


Powell and others 

Lowe S. J. 

Wright and another 

Hooper and another 

Lewis 

Lee 

Capper and another 

Water low and others 

Faulconer 

Coulson 

Grove 

Gibbs S.J. 


Knight and another 

Reiiner and another 

Now ton 

Critchley 

Sharp 

Hustler 

Custelli 

Bradley 

Wellesley 

Shaw 

Hyde, jun. 

3)ering 

Hales 

Heaviside 

Smith 

Marks 

Fot be.s and others 
Alsop 

Brighton, Lewos, & Hast- 
ings Railw'ay Company 

Clements 

J^onstoad 

(iee 

Green 

Clarkson 

Allen 

Smith and another 

Cox 

Watson 

E. W. A. Gatbercole 
M. A. Gatbercole 
Cbarretie and another, in- 
dicted with others 

Allen 

Penn 

Bycroft 

I.loyd 

Chappell 

Stocks 

Phillips 

Richardson 

Cole 

liewis 

]lule 

Wildman 


Proms. Elmsley and 
Dt. Todd 

Tilleard and Co. 
Dt. Evans 
J*ro. In ])erson 
Dt. II. W. Bull 
Pro. G. Turner 
Ciders haw 

Prom. Fearon and C. 
G. Price 

Feigned Issue, Wiight 
J)t. S. Rogers 

I’ontiiex and AI. 
Dt. Wire and Co. 


Proms. Depree 
Proms. Westmacolt A Co, 
Dt. person 

Proms. Milne and Co. 
Proms. Same 
Proms. N. Stevens & Co. 
Pro. Oliverson.Lavie&Co, 
Dt. Sudlow and Co. 

Dt, Robins 
Eject. Wm. Smith 
lit. Soles and T. 

Proms, Hawkins and Co. 
Trow Wright and K. 
Proms. Elmslie and P* 
Dt. J.W. Brooks 
Proms. 11. Crocker 
Proms. 'I'atliain and Co ^ 
Proms. Gregory, F„ & Co, 

Sutton and Co. 

Ca. Watson and Son 
Proms. Meggison and Co. 
Proms. Mukinson 
Proms. Wm. Savage 
Sadgrove 
Morris and Co. 

Tros. and Ejt. E. Lewis. 

Fladgate and Co. 

Dt. Ke.inett 
Proms. Nicholls and D. 
Proms. Same 
Indr. Kendell, and Co. for 
Cbarretie, Fry & Co- 
for Voung, Bart. 
Proms. Cotterill 
Ca. Cattatns and F. 

Pro. I.ano 

Dt. Sweeting and B. 

proms. 11. F. Uicliardsoxi 

Dt. Stevens and Co. 

Proms. Bankart 

Dt, Wigleswortli and Co. 

Asst. Goddard and E. 

Dt. Adams 

Proms. Bush and AT.' 

Proms. Charles Pafrk^ ' 



S. Heatli, jun. 
Lawford 


Amory and Co. 

Same 

Same 

W. O. Holcombe 
Amory and Co. 
Jf.T. Archer 
Same 

C. Hodgson 
Foord 
Sutclilfe 
Hobert Still 
Mauve 

William Black 
W. W. Oldersbaar 
Cox and S. 

Gilbert and Co. 

Foord 

W. Ditnca 

Claphain 

Wttlliiigton 

Tate 

W. Smith 
Goodman and W . 
Same 

Beddomennd W. 
Amory and Co. 

II. Chester and Son. 
W. Smith 




Field 

The Queen 


Waley S.J. 

Lake ‘i 

Shewell and another S.J. 
Garrod, extrix. . 

Taylor, P. O. S#J» 

Lloyd 

Milhvood 

Baker 

Gibbs 

'J'rimen S.J. 

Hooppell 

Heati 

King 

Benuott 

Alcock S.J. 

Lingbam 

Garrard 

Dimes 

Payne 

Wullington 

Brown 

Day (by next friend) 
Parker 

J3rowii and another 
Steele 

Taylor, P. O. 

Silly 

11 arbor ne 


Bbiir{i«, #«ed£ Axi. 
Charretie and another, in- 
.dieted with others 

Idle 

Brown 
‘Garrod 
Black 
Skipp 
Lines 
Bessett 
Kirkwood 
De Bflrgh 
Sice and another 
Simms 

Hodge • 

Thompson 

Corporation of the Royal 
Exchange Assurance 
Bull 
Cottrell 

Schultes, extrix. 

Dillon 

Lambert, Bart., sued, &c. 

Morrison 

Edwards 

Hills 

Sawyer 

Hoe' 

Lowe 

Whichelo 

Ludlow 


08t 

Ca. S. J. Sydney. 

Ind. Fry and Co. for Char- 
retie, Kendeil and Co. 
for deft., Sir W. Young 
Pro. Richardson and Co. 
Pro. Abbot 
Pro. Venning and Co. 

Dt. Kirk 

prom. Asluirst and Son 
Proms. Burbidge 
F. and Issue, Po|)e 
Dt. 'I'huiniiB Martin 
dJt. Gillham 
Pro. Brundrett and Co. 

Slee and U. 

Pro. Thompson 
Ca. Donne 
Prom. Hook 

Dt. 1. C. and H. Fresli- 
lield 

Dt. Cattarns and F. 
Proms. Grafter 
Dt. S. Fisher 
Covf. Birch 
Dt. Nicholson 
prom. Hindman and II. 
C'l, W. C. Humphries 
Proms. Reed 
Dt. Person 
Proms. I. Taylor 
Prom. Oldersliaw 
Dt. King 

Ca. Bicknell and B. 


C0mm0n |Bra0. 


Rkmanrts of Michaelmas Term, to be added to the List at page 310, an/e. 


Lawrnnee and P. 
Baistow and T. 
Kingdon and S. 
R, Ford 
J. Hudson 
J. J. Blake 
Kingdon and S. 
R. Forn 
Same 

JMiuet and Smith 


Hook 

Kirk 

J. H.Linklater 
G. llonsman 
Swan 
Ferrell 
J. J. Blake 
Bisgood 

J . Watson 
Same 

J. S. Wheatley 
G. J. Huson 
Vallance and B. 
O. Gray'’ 
Bprradyiile 
Hook 

Marten and Co. 
'J'ownsheqd 
J. Paterson 
Cattliri 

Lawtance and 
Bigj.iiMi 


Oxly 

Sullivan 

James 

Barker 

Powell 

Soady 

Hawkes 

Sianway 

Barker 

Barker 


S. J. Hilder 
Irvine 
S.J. Clive 
Gttey 

S. J. Bradbury and another 
S. J . Mangles 
Moore 
S.J. Wells 
Glifiiths 
Alexander 


prom. Dawes and Sons 
Ca. Hodgson 
Prom, G. N. Giles 
prom. Gough 

Wright and Co. 
Young, V. and Co. 

Ca. R.Swan 
Prom. In Person 
Prom. Price 

Bowen and May 


NKW CAUSKS. 


I’illam 

Foster 

Smith and others assignees 

Dougins 

Ash well 

Clark S. J. 

Stiles 

Wendon 

Mills 

Same 

Meek 

JIuskisson and another 
Vallance and another 
Deacon S. J. 

Mortimer S. J. 

Tillam 

Kemp and another 
Deproso 

Thompson & another S. J. 

Thompson 

Backhouse 

Cullard and another, ex- 
ecutors 


Dilkc 

Ireland 

Loach and otho's 

Clifton 

Needham 

Rastrick 

Wylie 

Eastern Counties Railway 
Company 
Goring 
Gibson 
Baynes 
Oliiey 

Duke of Brunswick 

Hopkins 

Cell 

Copp 

Pike 

Cowell 

Fisher 

Alston 

Woody 

Crbft 


Dt. Dyne and Co. 

Dt, Govelt 
Trov. Corner 
Dt. Nicholson and P. 
Ires. Scott and Co. 
Prom. Sutton and Co. 
Prom. Huberts 

Duncan 

Prom . J . Willis 
I)t. Same 

Prom. Lewis and L. 
I’rom. Piirkes 
Dt. Warneford 
Dt. V an Sandau and Co*., 
In person 
Dt. Dyne and Co. 

Prom. Parker 
Tres. Hill and Co. 
Gedyo 

Dt. Surr and Gribble 
Prom. Coppock 

Prom, Richards 
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W, B, Jonea 
Same 

Wire end Child 
Bovun and G. 

Tripp 

Hill and Matthews 

A. J. Lane 

Townsheiid 

T. Martin 

Cuttlin 

G. Annesley 

Lofty, Potter, and Son 

Miller 

Basnett 

C. Bobaon 
Vennin" and Co. 

J. J. Spiller 
llichardson 
Alexander 
L. Jacobs 

Lofty, Potter, and Son 
Bush and Mullins 
W. B. James 
.1. T, and II. Huddoleys 
S. Yates. 

W’ilde and Co. 

Chidley 

Suit and Gribblo 
Same 

Cut tarns and F. 

11. J. Barber 
Thomas Clark 
Heed and L. 

Kmpson 

Vandercom and Co. 

W. Smith 
Hoppe and Boyle 
W. H. Grooii 
J.T.nnd Il.Baddeley 
(j , Bower 


Verey and another 

Bentley and another 

Tibaldi S. J. 

Backhouse and others 

Tucker 

Cowell 

Robins 

Miles 

Kino, e7.ecutrix, See, 

Thompson 

Gannon 

Smart S. JT. 

I'^’snces and others 8. J. 

Aaron Smith 


Lawes S. J. 

Smilh 

Dickinson 

Biishell 

Nimes 

Cushmoro S. J. 

Bathyanv 

Cartwrii'ht 

Park 

Gobey 

Cusol 

Bell, P. O. S. J. 

Smith 

Suit 

Same 

Brown S. 

Flight 

Buckland 

Black and others assignees 

U[)stoii 

Cleave 

Relph S.J. 

Richards 

l*ott(ir 

Oliver 

Granger 


Wright 

White 

Wanless 

Maitland 

Horton 

Diprose 

Berry 

Hayw'ood 

H oilman 

Pagun 

Mollady 

Allison 

Wright 

H. B. Roberts and others 

Wohb 

Turnbull 

Hodgson 

Weiss 

Dunn 

Hart 

Welfit 

Litrlejohns, sued, Ac. 

Whitmore 

Curling 

Pym 

T. W. Marriott 
Stead 

Savery and another 

Same 

Chapman 

Powell 

Furber 

Blyth 

Bulcombe 

O’Connor 

Humber 

Davies and another 

Norris 

Renton 

Cooper 


In person 
Wilkins and M. 

Ca. James Taylor 
Prom. Loaden 
Prom. Davies 
Tres. Townshend 
Dt. H. W. Cross 
Cross 
Dt. Sim 
Dt. AVhittaker 

Pettendreigh and Co 
Prom. 'I'ilsoii and Co. 

Dt. Hall 

5 H. B. Roberts 
I Solomons 
Prom. Hall 
Prom. Kinder 
Prom. Ilensman 
Dt. Fmslie and Co. 
Prom. Ilensman 
Prom. Weymouth and G« 
( 'a. Coverdale and L, 
Lindsay and M. 

Dt. Gregory and Co. 

Dt. Ill person 
Prom. Fllis 

Prom. Abrahams and M, 
Prom. G. II. Taylor 
Prom. W. Harris 
Prom. Same 

Prom. W. W.&R.Wrei 
Ca. F. J. Manning 
Prom. C. V. Lew' is 
Jay and Pilgrim 
Prom, Goddard and K. 
Prom. Yates and Turner, 
Tres. G. Rutlierford 
Prom. C. A, Chaplin 
Prom. .1. 1.. Beetholme 
Prom. Whittaker 
Prom. Will Snndau & Co. 


eiTfjrqtirr. 


Rkmaneth, added to List at paj^e 311, ante. 


Fisher and De J. 

M‘Gregor 

S. J. Knight 

NEW CAUSES. 

Tres. Kensit 

R. Vincent 

Plumley 

S. J. Bentball 

Pro. Martindale 

'J'ilson and Co. 

Burnsido 

Dayrell 

Pro. li. Jackson 

Maples and Co. 

Bell 

S. J. Jenkyus 

Pro. Bartholomew 

Donne and T. 

Williams 

S. J. Clarke 

Pro. n. Wickens 

James Taylor 

Vertuc and another 

S. J. Edge 

Pro. Steadman 

Crosby and Co. 

Cohen 

S. J, AVilliams, Bnrt. 

Pro. N. Giles 

Penfold 

Boyd and another 

S.J. Mangles and others 

Pro. Young, V. and Co 

Daw'es and Son 

Lm Grand 

S. J. Duncombe 

Pro. Chilton and Co. 

C. F. Chubb 

Bailey 

S, J. Ogle 

Dt. Tucker, S. and Co, 

Same 

Siiiiie 

S. J. Bbuttleworth 

Dt. Bell and Co. 

Pontifex and M. 

Pell 

Jones 

Pro. W. M. Armstrong 

S. Hicks 

Thompson and others S.J. Radcliffe 

Fro. Sharpe and Co, 

Same 

Same 

S.J. Watson 

Pro. Same 

Law’raiice and P, 

Wyld 

S. J, Black 

Pro. Hindman and N, 

Sharpe and Co. 

Sharpe 

New 

Dt. G. Wansey 

Same 

Bracher 

Livermore 

Dt. Be van 

Chilcote 

Chilcote 

Perry 

Dt. Capes and S, 

Bell and Co. 

Sbuttleworth 

Summer 

Dt. Gregory and Co. 

R. FJlis 

Bailey and others 

S. J, Mangles and others 

Pro. Young and Co* 

Milne and Co. 

Furness 

I.41W 

Pro. Vincent 

Johnson and Co. 

Evans and another 

Laycock 

Pro. Cornthwaite and A 

Hindman and H. 

Gownr and another 

Mullins 

Dt. Overton and H. 

Vincent 

Hanmer 

Quail 

Dt. J. E.Nixoa > 

Clarke and Co. 

Wilson 

Harris 

Pro. Coode and Son 
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Hugboa 

Corlasi 


Huggins 

pro. S. M. Driver 

R. Hodgson 

Benson and another 

S.J. 

Anderson and others 

Prom. Oli verson, Lavie Sc 

Tilaon and Co. 

Leith 


Billing 

Ca. Walter and P. 

Bristow and T. 

Fenton 


Beal 

Pro. Rickards and W. 

Goddard and E. 

M*Kenzie 


Booth 

Pro. Croft 

E. J. Sydney 

Pliillipps 

S. J. 

Hart 

Pro. Weymouth and G. 

Matthews and M, 

Lee 


Stephens 

Dt. Bennett 

Murray 

Burns 

S. J. 

Gillan 

Pro. Linilo 

Burgoyne and Co, 

Collett 

S. J. 

Richardson 

Issue, Cotterill 

Van Sandau and Co. 

Brooke 


Pidgeon 

Sci. fa. Stone and T. 

Maples and Co. 

Dickson and others 

S.J. 

Mangles and others 

Pro. Young. V. «nd Co. 

J. Letts 

Robson 


Reynolds 

Pro. Roy and Co. 

W. H. Garry 

Webb and another 


Brighton 

Pro. In person 

Gregory, F. and Co. 

Albiston 

S.J. 

Burt and others 

l^ro. Reid and L, 

Revolts 

Prime 


Jackson 

Dt. Bowden 

G. Lewis 

Jones 


Thurling 

Ca. Swan 

Same 

Berkley 


Garland 

Dt. Hawkins and Co. 

Tatbam and Co. 

Muter 


M urray 

Pro. 'I'liomas 

Roy and Co. 

Chabot 

S. J. 

Weld 

Pro. C. Watson 

Pontifex and M. 

Duke, Knt. 


Browne 

Pro. Bell and Co. 

Tatbam and Co. 

Prior and others 


Rose 

Pro. Hoppe and B. 

Lawrence and P. 

Wryght 


Eastwood 

Dt. Rolfe and E. 

Tatham and Co. 

Barker 


Teague 

Pro. W. W, Jackson 

Poole ond G. 

Sheppard 


Hooper 

Dt. Fmining and Co. 

Gregory, F. and Co. 
Tilson and Co. 

Jones 


"^I’ilsey 

Dt. Townall 

The Governor and Com- 
pany of Copper Miners 
in England S. J. 

Ricketts and others 

Pro. Edwiirds and M, 
Crowder and M. 

Walker 

Clements 

S.J. 

Flight 

Dt. & Dlnin?. Cox & Co, 

Vincent 

Mudely 


Beastow 

Pro. Spinks 

Vincent 

Lowe (P. 0.) 


Sherwood 

Pro. L mglcy and G, 

Tilson and Co. 

Hutton 


Rawlings 

Dt. R. Raven 

Rowland and Co. 

Chilton, jun. 


London and Croydon Rail- 
way Co. and another 

Tres. Burchell and Co. 

T. S, Bowden 

Jackson 


Prime 

Pro, Rivolta 

In person 

Gresham 


Polhill and others 

Dt. Hodgson and Bishop 
in person 

Rodgers and P. 

Newton 


Saint^ 

Dt. Wigles worth 

Gadsden and F. 

Ilampbshire 

S. J. 

The Eastern Counties Rail- 
way Company 

Ca. Duncan 

Gregory, F. and Co. 

Boydell and another 


Pierce 

Pro. Bridges and B. 

Brady and Son 

Wilson 

S.J. 

Randich 

Dt. L. Breton 

Walton 

Fraser 


Lament 

Pro. Venning and N. 

Lindo 

Gill All 


Muri ay 

Pro. Woodruff 

Sharpe and Co. 

Rogers and Olljers 


Meteyard and another 

Pro, W, A. Bainbriggo 

Wansey 

Holmes 


Carden 

Pro. Clarke and Co. 

Gedye 

W ukeliam 


Ford 

Pro, In person 

Tatbam and Co. 

Fenn 

S. J. 

Gould and another 

Pro. Biseboff and C. 

Micholson and P. 

Defosso and another 

S.J. 

Seton 

Pro. Neate 

Wilkinson and 11. 

Scott 


Hart 

Pro. Guls worthy and Co. 

G, Vincent 

Shelton 


Morgan 

Dt. Dimmock and B. 

Crowder and M. 

Gibb 

S, J. 

Marshall 

Pro. Wilde and Co. 

Gedye 

Wakebam 


Stanway 

Pro. Ford 

Same 

Same 


Beesley 

Pro. Ford 

Devonshire and W, 

Whitehead, jun. 

S, J, 

Stephenson 

Pro. Parkes 

Milne and Co. 

Nix 


Roche 

Pro. Lyle 

F. J. Hand 

Benson 


Fawcett 

Dt. Rivolta 

Deevor and B. 

Raby and another 

S. J. 

Allan 

Pro. Cotterill 

Gedye 

Pain 


Benns 

Dt. Buebanan 

Nicholson and P. 

Curtis 


Israel 

Dt. Kirktnan 

£. Moss 

Coleman 


Green 

Dt. Innos 

Wilkinson and R. 

Cooper (P. 0.) 
Townley 


Wicks 

Pro. Morris and Co. 

G .1 Bower 


Cox 

Dt. Gregory and Co. 

Dangerfield 

Cannam and another 


Reeve and others 

Dt. Jerwood 

Bloxham and £. 

Williams 


Gadber 

Pro. Chester and Co. 

Same 

Falk and another 


Same 

Dt. Same 

Tilson and Co. 

Allison 

S.J. 

Berkheck and another 

Pro. Meggison and Co. 

Coe 

Broom 


Skaif 

Pro. Crosafield 

Cornthwaite and A. 

Blyth and others 


Lacomher 

Dt. Vincent 

Baxters 

Deverell 


Dodwell 

Pro. Archer 

Phillips and Son 

Edgar and another 


Brookman 

Dt. Govett 

W. Myatt 

Percy 


Hopkins 

Pro. Van Sandau and Co. 

Finch and Co, 

Brighton 


Moore and another^ 

Dt. Hughes 

Bankart 

Passenger 


^Cassell 

Dt. Beetbolme 

Cbisbolmo 

Ruddock 


Jnglis 

Dt. Willoughby and J. 
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Gcnldnrd and £. 

2C*Kenzie 

GriAths 

'Bridgcr and B. 

Moakes 

Fox and otiiem 

E. Af Chaplin 

Smith 

Oakley 

J. G. Fialier 

Neate 

Procter 

II. Lloyd 

Laws iL another, aaaiffners Bott 

Walton 

FrasOT 

Roebner 

Abrahamt 

Price 

Temple 

Same 

Simmonds 

Jav 

Burnell 

Tilly 

B>]3S 

J. B. Wttthen 

Brook 

Amiss 

Same 

LorecraR 

Gillon, jun. 

Wilkinson and H, 

C'ooper, P. O. 

Falk 

A'Beckett and Co. 

Alsager mid others 

Iforrison 

Horn 

Miller 

Klcock 

T. B. May 

La Mark 

Ozun 

Chilton and Co. 

Norris 

Anderson 

Samo 

Pike 

Greaves 

Same 

Muggins 

Critchlow 

Jones nnd Co. 

Brown and others 

Holmes 

J. Bell 

Anton 

S«J. Geralopulo 

C. J^arsons 

Black 

Baxendalc and others 

Gedye 

Lott 

Elgie 

S. Suitli 

JMolineux 

Sandon 

Gregory, F. and Co. 

Mubbersty 

Yates 

Same 

.Tones 

Tilsley 

11. J. Turner 

Warren 

Legrew 

Ke; n dy 

Abbey 

Cobbold 

Cook and S. 

Billes 

Beethuin 


Pm. Wood 

Pro. Bfornijr 

Dt. Gfigofy mid Co. 

Pro. T.r>,T«ylor 

Pro. Tripp 

Pro. Venning and N. 

Pro. Pemborton 
Pro. Wimbtirn niid Co. 
Dt. W. H. Tamer 
Ct. Patten 

Pro. Cornthweite end d. 
Dt. Keightley and Co. 

Dt. Austen and H. 

Dt. Capes and S. 

Dt. Vullance and V. 

Dt. Webb and Co. 

Dt. Chester and Co. 

Dt. Same 

Dt. H. R. Hill [Co. 
Pro. Oii verson, Lavie and 
Ca. 'J'atliani and Co. 

Ca. Thomas and Son 
Pro. Freeman and B. 

Dt. Sherman and S. 

Dt. Pownall and Cc. 

Pro. Dyne and Son 
Dt. Wilkinson and C. 

Dt. Beetham and F. 


PARLIAMENTARY NOTICES, 
fllottgc of Commons. 

FEES OF COURT. 

Mr. W^atson has given notice of a motion | 
for a select committee to inquire into, and to 
report to the House on the taxation of the 
Courts of Law and Equity by collection of Fees, 
and the amount and mode of collection, and 
appropriation of Fees in the Courts of Law and 
Equity and all Inferior Courts, and in Courts 
of Special and General Session in England and 
Wales, and as to the Salaries and Compensa- 
tions and Fees received by the Oliicers in those 
Courts. 

NEW BILLS. 

Regulating the Proceedings of the Commis- 
sioners of Railways and amending the Law of 
Railways. For 2nd reading. Mr. Strutt. 

Improvement of Agricultural Tenant-right. 
For 2nd reading. Mr. Pusey. 

Repeal of Penalties on Roman Catholics. 
For 2nd reading. Mr. Watson. 

THE EDITOR'S LETTER BOX. 

The paper on Apportionment of Rent, from 
a contributor who rejoices in the signature 

300,” is acceptable. 


A Subscriber’s ” letter on Tithe Rent* 
charge Distress shall have early insertion. 

The Cause Lists, Sittings, and other Pro* 
fessional Papers, encroach occasionally upon 
our usual variety of articles ) but with the aid 
of small type and the enlarged space given 
during the last twelve months, it is trusted 
that nothing material has been omitted. The 
last two volumes exceeded the former by lOO 
pages each ; and by careful selection and 
abridgment, 1,200 pages annually will probably 
comprise all that is really useful to be recorded. 
Supplements and double numbers are now 
eschewed. 

The subject of the Removal of the Courts 
has not been lost sight of; but like many 
others, must yield for a time to urgent State 
necessities. Parliament will give it no atten* 
tion at present. 

The call for a Public Record Depository in- 
creases in urgency, and it appears that the 
government have at length yielded to the de^ 
mand. A survey has recently been made of 
the Rqlls Estate and its neighbourhood, with 
a view"* to the erection of an appropriate build- 
ing. 

The quaere of Q. Q., relating to Vendovw 
and Purchasers, and the right to interest shatt^ 
if practicable, be inserted next week. 



DIGEST, AND JOURNAL OF JURISPRUDENCE. 


SATURDAY, FEBRUARY 27, 1847. 


— “ Quod magis ad mo3 

Pertinet, et neieire malum eat, agitamua.** 

Hohat. 


NEW CONSTRUCTION OF THE 
LAST INSOLVENT ACT. 

The novel views with regard to tlie prac- 
tice in bankruptcy and insolvency pro- 
pounded by Mr. Commissioner Goulbourn, 
and noticed in our original reports last 
week^ (jantCy p. 378,) have excited some 
attention amongst that portion of the pro- 
fession which continues to take an interest 
in this subject. According to the learned 
commissioner’s reading of the statutes 5 & 
6 Viet, c, 116, and 7 & 8 Viet. c. 96, bank- 
rupts on their own petitions, and insolvents 
who have no assets to distribute amongst 
their creditors, have no locus standi in tlie 
Court of Bankruptcy, and should be driven 
to seek for protection from the Coutt for 
the Relief of Insolvent Debtors. Constru- 
ing the provisions of the two statutes, al- 
ready referred to, under which authority is 
conferred on the Commissioners of Bank- 
rupts in matters of insolvency, by the ordi- 
nary rules, aiul deducing the intention of 
the legislature only irom the language 
in which it is declared, we are not pre- 
pared to say that Mr. Commissioner 
Goulbourn has come to an erroneous 
conclusion, so far as regards insolvents. 
With respect to bankrupts on their own 
petitions, (under the 7 ir 8 Viet. c. 96, s. 
41,) we venture, with all deference, to 
submit, that the distinction which the 
learned commissioner proposes to make be- 
tween those who iiave assets to distribute 
imd those who have none, although it may 
be well deserving the consideration of the 
legislature, is not justified by any legal 
enactment. When a fiat in bankruptcy 
issues upon the petition of the trader, ac- 

VoL. XXXI II. No. 990. 


cording to the existing law he must be 
dealt with precisely in the same manner as 
a trader who becomes bankrupt upon the 
application of a hostile creditor, and the 
discretion of the commissioner as to grant- 
ing or refusing his certificate should be 
governed by a consideration of the bank- 
rupt’s conduct as a trader, and not by any 
reference to the real or supposed value of 
his estate. Assuming Mr. Commissioner 
Goulbourn’s opinion as to the construction 
of the late acts relating to insolvents to be 
well founded, a point, however, on which 
we understand his brother commissioners 
are by no means unanimous, it may be 
worth while to glance at the consequences. 
We cannot concur with those who attach 
no importance to the discovery, although 
we are not sure that any practical benefit 
will be derived from tlic extra-judicial an- 
nouncement of it. The most recent of the 
statutes to which we have referred (the 7 
& 8 Viet. c. 96) came into operation in 
August, 1844, and since that period many 
hundreds — perhaps we might say thou- 
sands — of persons in town and country 
have availed themselves of its protective 
provisions, who did not divide, and never 
dreamt of dividing, one shilling amongst 
their creditors. The objection now sug- 
gested for the first time lay in such cases 
upon the threshold; the commissioners 
had no jurisdiction. The commissioners, 
however, never once seem to have con- 
ceived that they were acting without au- 
thority, and it was scarcely to be supposed 
that the insolvent petitioners should be 
more clear sighted. ** Interim orders ” 
and ** final orders were granted without 
end to persons who declared in their peti- 
tions, according to the prescribed formj 
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that tliey verily believed their estates to be niition of expense to the country. Never- 
“of the value of 0/.0«. Orf., at the least, theless, we are at a loss to conceive why 
uninciiinbereil,’* and that the some was any distinction should exist in the legal 
available I'or the benefit of their creditors.” principles applioal)le to thecases of ban k- 
Are all the pelkiisdls ifiled in ^his fomj to riti|>l!« and i«ss«lv©nts, tir ^hy tlic affairs of 
be considered as waste i)aper, inul the pro- both classes should not be administered 
ceetlings founded on them as invalid and under the same roof and by the same 
void? Neither lapse of time nor consent judges. We are quite aware that this 
can supply the want of Jurisdic'tion ; and suggestion will be unpalatable to many who 
Mr. Commissioner (voulhourifs reading of conceive that those who are interested in 
the staiute he correct, we do not sec liow bankruptcy and in insolvent cases, belong to 
it is possible to escape from the conclusion, difierent classes of the community, and 
that the commissioners acted iu all such that their juxta-posiiion in a court of 
cases wit hunt c.uthority, that their orders { justice is productive of inconvenience, 
were legally invalid, and tl;al sheriffs, j Ex})ericncc has taught some persons, how- 
gaolers, and others who may have acted lever, to believe, that the inconvenience 
upon and givcMi tJiem ( fleet are without ; arising from this source is imaginative 
any sufficient jnsiiticalion. As to the in- j rather than real ; hut, assuming its exist- 
solvents themselves wlio inive obtained [ enee, how simple and obvious the remedy, 
“final orders” in llic cases rel'erred to, : Let the business of insolvents be disposed 
their sjifest course, we apprehend, will he jofat a different hour, or in a different part 
to begin He noco, taking the precaution to! of the building from tliat ap|)n)prialed for 
insert in tlieir j)etitioi\s any sum which j meetings in bankrupt cases, and the bank- 
their improved circumstances may (mable ! rnpts, tht‘ir creditors, and legal advisers, 
them to [)roduce lor divibion amongst their j will be as little incommoded by the influx 
creditor.?, 'fhe smallest suni, (at all events | of in.solvent petitioners and their followers, 
1/.,) it is pve>umed, would be sufiieient to ; fis they now are by the suitors of the 
satisfy the Tv (juiremenU of the statute, and , (^ourt of Requests in Rasinghall Street, 
give the court jurisdiction. What is the ' So much for tiie convenience of the pro- 
iijinimum amount which tlic commissioners | fession and the public, which, in matters 
may deem a substan.tial compliance with the - relating to the administration of justice, is 
provisions ol' the act is a mtiller subject to ! too frequently overlooked. A.s for those 
their discretion, and must be left to tbeii ; w ho are selected lo administer the law with 
future determination. As we have already ! refertmee to bankriq)ts and insolvents, we 
had occasion to observe,'* in inaticrs of in-; are satisfied they entertain a just sense of 
solvency there is no appeal from the de- j the importance r.nd responsil)i]iry of the 
cisioii of the comiriissiojicrs. As the ques- ! dutie.s they discharge, and must feel they 
tion now stands, the promulgation of those are a.s usefully and lionomably employed 
new views of the law has only tended to pro-! wdmn adjudicating upon tiie cases of the 
duce ijicrea.'-ed uncertainty and di'^satisfiic- j humblest as of tlie most elevated. The 
tion, and to make “confusion worse con- j judges of the superior courts of common 
founded.” | law preside at the Central Criminal ('ourt 

The Insolvent Acts of IS 12 and 1844 -and on the circuit, at the trials of persons 
always appcarc^d to us to he experiments ; the great majority of whom are illiterate, 
on the Law of Debtor aiuJ (’reditor pro- j degraded, and steeped in poverty and 
duclive oi* unmitigated mischief, and, asi crime. The careful, patient, and anxious 


we have aln ady taken oecasion to observe, 
the evil has been greatly augmented by en- 
trusting the administration of those acts to 
a court unaccustomed to dealing with tlic 
affairs of ii^solvents, and to judges who, 
ft plainly appears, were not particularly 
ambitious to have the sphere of their public 
Utility erdarged by the aequisitiem of this 
new* branch of jurisdiction ; whilst tlieCourt 
originally established for the Uclief of In- 
solvent Debtors was maintained with di- 
mtnislied business, l)ut without any dimi- 


perforrnance of their duties on such occa- 
sions has not detracted from the veneration 
and respect with which the judges are uni- 
versally regarded. It W'ould be prepos- 
terous, therefore, if it could be considered 
derogatory to the dignity of inferior magis- 
trates to adjudicate upon the cases of ne- 
cessitous, imprudent, or fraudulent insol- 
vent petitioners. 


* Ante, page 146. 
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PRIVILEGES OF THE HOUSE OF After shortly stating the nature of tlie 
COMMONS. pleadings and the facts, so far as tliey were 

disclosed thereupon, the learned baron 

JUDGMENT IN THE CASE OP “ GOSSETT I proceeded ; 


V, HOWARD. 

We arc now enabled to lay before our 
readers the short-hand writer’s report of 
the judgment t>r tlie Court of Error in the 
case of Gossett v. Howard^" rei'erred to ; 
in our last number, {ante, p. 3(51,) and | 
printed by order of the House of Com- ! 
nions, upon the motion of Sir Frederick ! 
Thesiger. . 

After adverting to the lamented death j 
of the Lord C. J. TindaU who' had heard; 
a portion of the argument and died before 
it was concluded, Mr. Baron Parhe said : — 

If the surviving inenihcrs of this court had 
had any diffeiTiice of opinion uj)on the judg- 
ment which they ought to ]>ronouuce, they 
would certainly have desired the attendance of 
the other judgi’s who now compose the court, 
upon a second argument of this ifnp.orlani. case ; 
but my brothers Ahlerson, Cot t man, Mftide, 
Rotfo, Cresswell, and myself, who heard the 
whole argument, agreeing entirely in opinion, 
we have thouglit it unnecessary to recpiire that 
assistance. 

** Upon the argument, every case hearing 
upon the question under consideration, or re- 
lating to the jiowers and jirivileges of parlia- 
ment, were brought before us, aud coiiuneiitcd 
upon. \\’e deem it right to abstain from giving 
an o})iniori ui)on some of the questions as to 
the i)rivileges of the house, wlncli were dis- 
cussed by the learned counsel, hecatisc our 
judgment in jk) way dcj)ends uj)o.j them. 

“ We need no’, therefore, decide whether 
the House of (./OMimons is the sole judge of its 
own privileges, not merely when it is adjudi- 
cating on their alleged violation, but in all 
cases, so tiuit whatever it conimriuil' iriust lie 
deemed to he in <;onformjty to them, and the 
mere order of liie house, under all circum- 
stances, a sulTieient justification, precluding all 
inquiry into its legality by any ordinary court ; 
because we find that the privileges involved in 
this case are not in the least doubtful, and the 
warrant of the S|)v?aker is, in our opinion, valid, 
so as to be a i)rotection to the officer of the 
house, upon a principle wliicli, as it applies l(» 
the process ami olliccrs of every suj)erior court, 
must surely be applicable to those of the H igh 
.‘Court of Parliamvuit, and each branch of it. 

** The question arises upon a writ of error, 
after a judgment on demurrer to pleas, in an 
action of trespass, and all we have to detenninc 
is, whether those pleas, or any and which of 
them, are a good answer to the declaration of 
the plaintiff l)elow, complaining of a trespass ; 
and in order to do so, we must decide whether 
the defendant was justified or not in doing the 
act complained of, by the authority relied on in 
ike pleas, and consequently whether that au- 
thority was sufficient in point of law,’* 


Upon tlie argument of the demurrer to 
these pleas, the Court of Queen’s Bench was 
divided ; but judgment was given by the ma- 
jority for the plaintiff; and that on the ground of 
a defect in the warrant ; and the question which 
we have to decide is /he same, whether the 
warrant was defective or not?” 

“ The answer to the question as to the va- 
lidity of the warrant, depends mainly upon a 
preliminary point, on what j)rinciple is the in- 
strument to be construed ? 1 s it to be examined 

with the strictness with which we look at the 
warrants of magistrates, or others acting by 
special slatntory authority, and out of the 
course of the common law ? or is it to be re- 
garded as the mandate or writ of a su])erior 
court, acting according to the course of tlie 
common law ?” 

The judges who composed the majority of 
the Court of Queen’s Bench, seem all to have 
thought that the Speaker’s warrant was to be 
strictly cojistrued ; and Lord Denman and my 
brother CoJerutge aprpear to have assimilated it 
to the warrant or commitment; of a justice of 
the r^cace, and applied the same rules of con- 
struction t o which such an instrument is always 
subjected; all the three judges held it to be 
void, because it did not show a sufficient au- 
thority on the face of it, to justify the defendant 
in all he admitteil to have done, though they did 
not agree in the nature of the defirct. If this 
had been the case of a magistrate acting under 
some statute which gave him a special authority 
to take a man into custody, under the same 
cireumstancv's as are slatetl in the three first 
pleas, we should, no doubt, have agreed with 
those learned judges, that a warrant in a similar 
form would have been void, those circumstances 
not apjjcariug u)>on the face of it ; for in the case 
; of sr»ecial authorities, given l»y statute tojustices 
, or others, acting out of the ordinary course 
of the coiimion law, the instruments by which 
j they act, whether warrants to arrest, commit- 
ments, or orders, or convictions, or inquisitions* 

; ought, aecurding to the course of decisions, to 
'show their authority on the face o: them, by 
! direct averment or reasonable intendment; not 
i so the ])r(>ces8 of superior courts, acting by the 
authority of the common law.** [I ’iti ng Pca- 
\eock V. lietl, 1 Saund. 75; Countess of RuU 
land's case, f) Co. R. 54, a. ; Parsons y, Lloyd, 
3 VVils. 341.] 

Many of the writs issued by superior 
courts do, upon the face of them, recite the 
camse of their issuing, and show their legality; 
writs of execution, for instance. Others, how- 
ever, do not, and though unquestionably valid, 
are framed in a form which, if they had pro- 
ceeded from magistrates or persons having a 
special jurisdiction unknown to the common 
law, would have been clearly insufficient and 
would have rendered them altogether void. 

> ft 2 
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The examples cited in support of this 
proposition were, the writ of capias ad re- 
spondendum in use before the passing of 
the stat. I & 2 Viet. c. 110, and writs of 
attachment from superior courts. “ It ap- 
pears, indeed, tliat if a writ of n superior 
court expressed no cause at all, it would 
be legal, and the defendant not bailable, 
according to what Lord Coke says in the 
Brewer’s case, 1 llol. K. 134.” 

“ It was a mistake to assert that an ad- 
judication of a cc)ntemj)t was a necessary part 
of every committal for a contempt, and that an 
attachment would be iiivaUd without it. It is 
not BO in the superior courts of common law, 
nor in the Court of Chancery, as Lord Lynd - 1 
hurst lately decided, after an inquiry into pre- 
cedents.” [^Exparte Van Sandau, 1 Phill. 
606.] 

“ The proceedings in the House of Commons 
in the cases stated in the pleadings, in which it 
is acting for itself, and enforcing its own lawful 
authority, bear a close analogy to cases of 
contempt, in which the superior courts in 
Westminster Hall are acting for themselves, 
and are enforcing theirs. If in these courts the 
writ of attachment need not state any special 
grounds, in order to show that the court is 
acting duly, formally and regularly, what good 
reason can he assigned for requiring the House 
of Commons to do so?” Lev, Ent. 191 ; 1 
Salk. 409 ; Com. Dig. tit. pleader 3, m. 21. 

^'\Ve are clearly of opinion that at least as 
much respect is to be shown, and as much 
authority to be attributed to these mandates of 
the house as to those of the highest courts in 
the country ; and if the officers of the ordinary 
courts are bound to obey the process delivered 
to them, and arc therefore jirotected by it, the 
officer of the House of Commons is as much 
bound, and equally ])rotected. The House of 
Commons is a part of the High Court of Par- 
liament, which id, without question, not merely 
a superior, but the siqircme court in this 
country, and higher than the ordinary courts 
of law, (Lord Camden, in Entick v, Carrington, 
19 State Trials, 1047); and if we give credit to 
the courts of common law, that they will not 
issue writs of attachment, except in due coursc», 
and in accordance with the powers which the 
law gives them, Jind that, notwithstanding the 
possible abuse of the liberty of the subject to 
which this prineijile may give rise, by enabling 
a court to imprison for any cause, why should 
we not equally give credit to both branches of 
the High Court of Parliament, that they also 
will duly execute their powers, in obedience to 
the law from which they derive them, and to 
which, in common with all other courts, they 
are subject, though this course may also pos- 
fiiblv lead to the same consequence, the abuse 
of the liberty of the subject, by their imprison- 
ing any one at their mere will and pleasure ? 

^^The possibility of abuse, which is urged as 
an objection to the power of either house to 
issue Its mandate in such a form, is no valid 


argument against its existence. If it were, it 
would apply equally to all the superior courts, 
which, without doubt, have the power of issu- 
ing theirs, in the form above referred to ; and 
it would apply also to the other admitted legal 
powers of these courts, which may he abused 
without adequate remedy. 

“ In case of an improper exercise of this 
power of attachment by a court of law or 
equity, or by either branch of the High Court 
ot Parliament, there can be no appeal ; the only 
remedy is by application to the sense of justice 
of each court ; and it would he improper to 
suppose that any one of them would he more 
likely to abuse the power, or less likely to 
grant redress, than another.” 

As authorities for the rule stated with re- 
I sped to the proceedings of the High Court 
of Parliament, the learned baron referred to 
The Queen v. Pnty, 2 Ld. Kaym. 1109; 
Brass Crosby's case, t3 Wils. 203, 2 Hawk. 

, P. C., c. 15, s. 73 ; and Hobhouses case, 

1 2 Chit. 20/ ; and proceeded to say — 

I If then we construe the warrant of the 
: Speaker with only the same respect that we 
I should show to a writ out of the courts at 
Westminster, we clearly think wc ought to 
hold it to be valid. 

“From the picas we know, that in fact the 
warrant issued in a matter in which the house 
had clearly jurisdiction, and that it properly 
issued, ♦ * * * * 

The house had an undoubted right to order the 
plaintilf into custody, and to have him brought 
; to the bar, and had also as much right over its 
! own forms as any other court has. It must he 
! presumed that this is the right form, being that 
, whicli it has chosen to adopt. And if we in- 
I struct ourselves by consulting precedents, we 
;kno\v that it is in a form not improper, for 
; there are many in a form as general with re- 
‘ spect to the recital, and some equally so as to 
the mandatory part. (See the printed Report 
of the Committee of Privilege in Howard v. 
Gossetf, pages 94, 99, 101, 103, 104, 105, 115, 
118.) For these reasons, we think that the 
warrant was valid, and the difference between 
the opinion of this court and that of the ma- 
! jority of the Court of Queen's Bench is only 
I this, that they construe the warrant as they 
I would that of a magistrate, we construe it as a 
I writ from a superior court. The authorities 
I relied upon by them relate to the warrants and 
commitments by magistrates, they do not apply 
to the writs and mandates of superior courts, 
still less to those of either branch of the High 
Court of Parliament.” 

One question only remains : Was the 
warrant such as to authorize all the trespasses 
complained of?” 

“ It appears to us that we ought to read the 
mandatory part in connection with the recital, 
and so reading it, it seems to us clear that it 
authorizes the defendant to do that which the 
recited order commanded, viz., not merely to 
take the plaintiff, but to bring him to the oar. 



389 


The City of London Small Debts Bill, 


In this respect both my late brother Williams^ 
and my brother Coleridge, and we think rightly, 
differed from Lord Denman and my brother 
Wigktman, 

** We agree, therefore, with my late brother 
Williams, and consider this warrant to be valid ; 
and are of opinion, also, that the defendant was 
justified by it in all which he did. And for 
these reasons, we think that the judgment of 
the Court of Queen’s Bench on all the pleas 
ought to be reversed.” 

As already observed, this judgment is 
in point of law the decision of the Court of 
Error, and therefore as binding and autho- 
ritative as if the court was composed of an 
actual majority of the judges. In point of 
fact, it is the determination of seven judges 
(including the late Mr. Justice Williams,) 
against that of three judges, The Lord 
Chief Justice Wilde, the Lord Chief Baron 
Pollock, Justices Patteson, JBrle, and V, 
Williams, and Baron Platt, have not been 
called upon to give an}' Judicial opinion on 
the question. 


THE CITY OF LONDON SMALL DEBTS 
BILL. 

This Bill “for the more easy recovery of 
Small Debts and Demands within the city of 
London and the Liberties thereof,” much re- 
sembles the Small Debts Act of last Session. 
It will be sufficient to state the substance of the 
several clauses. 

1. Actions to be hereafter commenced in 
Sheriffs’ Court, for sums not above 20/., to be 
heard and deterirhned under the ])rovisions of 
this act. 

2. All other actions and proceedings to be 
carried on cas if this act had not passed. 

3. Court to be held at Guildhall, &c. 

4. Mayor, &c. to appoint duf and place for 
holding court. 

.5, After the commencement of act the exist- 
ing Court of Requests to be abolished. 

6. Proceedings in Court of Requests, com- 
menced before the commencement of act, to be 
continued in the Sheriff’s’ Court under pro- 
visions of this act. 

7. Judge of Sheriffs’ Court to preside in ac- 
tions under this act. 

8. Judge of court may appoint a deputy. 

9. Chamberlain of city to be treasurer. 

10. Clerks of chamberlain to assist in duties 
of treasurer, and be paid such extra salary as 
Mayor, &c. shall think proper. 

11. Clerk of the court to be appointed by 
mayor, &c. 

12. In case of illness of clerk, &c., a deputy 
may be appointed. 

13. Duties of clerks. 

14. Offices of clerk, treasurer, and bailiff not 
to be coi^ined. 

15. Officers not to act as attorneys in the 
court. 


1C. Penalty of 50Z. on non-observance of the 
two previous enactments. 

17. Appointment of bailiffs. 

18. Duties of the bailiffs, See. 

19. Provision respecting clerks, &c. of 
court of requests. 

20. Treasurers, clerks, and bailiffs, to give 
security. 

21. Fees to be taken according to schedule 
(A), and tables to be exhibited in conspicuous 
places, 

22. Allowance of Compensation. 

23. Officers of court may be paid by salaries 
instead of fees. If court abolished, no com- 
pensation allowed except in certain cases. 

24. Fees and finfis to be accounted for to 
treasurer. 

25. Clerk’s account to be settled and audited 
by treasurer. 

20. Treasurer of court to render accounts 
to Mayor, See. 

27. Mayor, Sec. to direct how balances shall 
be applied. 

28. Clerk to send to Mayor, &c. an account 
of all sums paid by him to treasurer. 

29. Mayor, &c. may provide court-houses, 
offices, Sec. 

30. Any gaol in the city of London may be 
used. 

31. Power for purchasing land. 

32. Mayor, Sec. empowered to borrow money 
for the purposes of this act, 

33. A general fund to be raised for paying 
off money borrowed. 

34. I'roperLy of Court of Requests to vest in 
the treasurer of the court. 

35. If sc]>arate courL-honse established, the 
clerk to have the charge thereof, and to ap- 
point and dismiss servants, &c. 

36. Judge to hold the court wlierc Mayor, 
&c. shall direct. Notices for holding courts 
to be put up in a conspicuous place. 

37. Process of the court to be under seal. 

38. Act 7 Se S Viet. c. 90, and 8 & 9 Viet. c. 
127. not to extend to this act. 

39. Suits to be by plaint. 

40. Summons may issue if cause of action 
arose in the city. 

41. Summons may issue though cause of ac- 
tion may not arise in the city. 

42. Processes out of district of court maybe 
jerved by bailiff of any other court. 9 & 10 
Viet. c. 95. 

43. Proof of service out of district, or in the 
absence of the bailiff*. 

41. Demands not to be divided for the pur- 
pose of bringing two or more suits. 

45. Minors may sue for wages. 

46. Cases of partnership and intestacy. 

47. Executors may sue and be sued. 

48. No privilege allowed. 

49. One of several persons liable may be 
sued. 

50. J udge alone to determine all questions 
unless a jury be summoned. 

51. Actions may be tried by jury when 
parties require it. 

62. Party requiring a jury to make a deposit. 
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claim certain rents in arrear. Bailiffs making 
levies may distrain for rent and co8ts» In caaa 
of replevins. 57 Cxeo. 3 c. 93. 

90. No execution shall be stayed by writ of 
error. 

91. Execution to be superseded on payment 


53. Who shall be jurors. 

54. Number of the jury to be five. 

55. Proceedings on hearing the plaint. 

56. No evidence to be given of cause of ac- 
tion that is not in summons. 

57. Notices of special defences given to the 

clerk, who shall communicate the same to the of debt and costs, 
plaintiff. Debtor to be discharged from custody 

58. Suits may be settled by arbitration. j upon payment of debt and costs. 

59. Forms of procedure in courts to be | 93. Minutes of proceedings to be kept, 

framed by the recorder, &c. | 04. Suitors’ money unclaimed in sLx years to 

60. Proceedings if plaintiff does not appear | go to general fund. 

to prove his case. I 05. Power of committal for contempt. 

61. Proceedings if the defendant does notj 96. Penalty for assaulting bailiffs, or rescu- 

appear. ^ goods taken in execution. 

62. Judge may grant tifiie. i 07- Bailiffs made answerable forescapes, and 

63. Defendant may i)ay money into court. | neglect to levy execution. 

Notice of such payment to he given to plaintiff. ; 98. Remedies against, and penalties on 

6i. Parties and others may he examined. j bailiffs and other officers for misconduct. 

6.5. Persons giving false evidence guilty of , 99. Penalty on officers taking fees besides 

perjurv. i' tliose alhiwcd. 

66. Summonses to witnesses. KK>. Claims as to goods taken in execution 

67. Penalty on witnesses neglecting summons, to be adjudicated in court. 

68. Fines how to he enforced and accounted | 101. Actions of replevin may be brought in 

for. the coiu;t. 

69. Costs to abide the event of the action. ' lOJ. flow actions of replevin may be re- 

70. Judgments how far final. ! moved. 

71. No actions to be removed into superior: 103. Possession of small tenements may be 

courts, hut on c ertain conditions. ! recovered by plaint in the court. If tenant, &c. 

72. No action to be removed in any case I ncglc^ct to a])pcar, or refuse to give possession, 

into the Lord Mayor’s Court, or the Court of [ judge may, on ]>r()()f of service of summons. 
Hustings, or before the Lord Mayor, by way of : issue a warrant to enforce the same. 
markiTient. ! 104. l'h« manner in which such summons 

73. Who may appear for any party in the ■ shall be served. 

court.® j 105. Judges, clerks, bailiffs, or other officers 

74. Court may make orders for payment by I not liable to actions on account of proceedings 

mstalraents. i taken. 

75. (b*oss judgments. | 106. Where landlord has a lawful title, he 

76. Court may award execution against ; shall not be deemed a trespasser by reason of 

goods. irregularity. 

77. Exc^cution not to issue till after default | 107. How execution of warrant of posses- 

in payment of some instalment, and then it may ^ sion may be stayed. 

issue for the whole sum due. 1 08. Proceedings on the bond for staying 

78. What goods maybe taken in execution, j warrant of possession, &c. 

79. Securities seized to be held by bailiff. j I09. Concurrent jurisdiction of superior 

80. Parties having obtained an unsatisfied courts wljere ])Iaintiff resides more than 20 
judgment may obtain a summons on charge of j miles from defendant. 

fraud. 110. As to actions brought for small debts 

81. Commitment for frauds, &c. : in superior courts. No costs. 

82. Power of judge to rescind or alter orders. ; 1 1 L Penalties and costs to he recovered be- 

83. Power to examine and commit at hearing i fore a justice, and levied by distress. 


of the cause. 

84. Mode of issuing and executing warrants 
of commitment. 


112. In default of security offender may be 
detained till return of warrant of distress. 

113. In defiiult of distress offender may be 
85. Imprisonment not to operate as a satis- committed. 

faction for the debt, &c. 114. Penalties not otherwise applied to be 

80. liow execution maybe had out of the paid into the general fund, 
jurisdiction of the court. 115. Justices may proceed by summons in 

87. Power to judge to suspend execution in the recovery of penalties, 

certain eases. 116. Form of conviction. 

88. Regulating the sale of goods taken in 117. Proceedings not invalid for want of form* 

execution. 118. Distress not unlawful for want of form. 

89. As to the liability of goods taken in ex- 119. Limitation of actions for proceedings in 
edition under 8 Anne, c. 17. Landlords may execution of this act. 

120. Provision for the protection of officers 

• This section authorises the judge to regulate of the court, 
the fees to be taken by barristers and attorneys 121. Act not to affect Court of Hnstin^, or 
and the allowance thereof in costs. This is an Lord Mayor’s Court, 
improvement on the last Small Debts Act. 122. Interpretation of act, &c. 
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REAL PROPERTY COMMISSION. 

The rumours whicYi have been some time 
afloat regarding a new Real Property Com- 
naifision Imve at length been realized. In- 
stead oF a semi-official authority under a 
letter from the Lord Chancellor, her Ma- 
jesty has been well advised to issue a 
formal commission, of which the following 
notice appeared in the Gazette of the lOtli 
February : — 

Tlie Qupoii lias liecMi plwastHl to tliroct Letters 
Patent to bo passed under the CSreat Seal, constitut- 
ingf and appoiiitiii^ 

'J’lio Uight Ilonourablft Lord Lan^d ilo, 

The Higlii Horioiir.ilile Lord lleniitiionr, 

Joseph Humphry, Kstj., one of Her Majrsty’a 
Counsel, 

Henry l^ellenden Kor, Kso., Hnnistor-at-Law, 

Waller (hiulsoti, Lsi]., Harrister-nt.Luw. 

G(‘org(! Frere, Lsip, and 

Francis linulerip, Kscj , 

Ilor iMajesty’s (-ounnissioiuirs fur iiupiiritig whifther 
the Buniens on J^and can be diminished hy tlu‘ 
establishment of an ott'ective system for the Uegis- 
tration of Deeds and tlie Simplilicati(»a of the Kurnis 
of Conveyance, 

We gave an intimation of this measure 
on the Htli February ; but some of the gen- 
tlemen whose names were then stated, de- 
clined the honour of the proposetl office. 
It will give great satisfaction to the junior 
branch of tlie profession that Mr. Frere, 
who recently retired From practice, has 
been induced to act as one oF the commis- 
sioners. 1 1 is great experience, legal know- 
ledge, sound jiulgment, and high cdiaracter, 
qualify him peculiarly For the important 
duty he has undertaken ; moreover, this 
selection looks well, inasmuch as it cannot 
have been made on political grounds. 

REFORM I\ THE MASTERS’ 
OFFICES IN CHANCERY. 

It was referred to the Elquity Committee 
of the Law Amendment Society “ to con- 
sider whether any and what improvement 
can he made in the present mode of pro- 
ceeding in the Masters’ offices.” 

The Following is the report of the com- 
mittee : — 

''This committee, on a former occasion, pre- 
feuted a report to the society, which has been 
printed, conxaining various propositions for 
eoablmg the Masters of the court to take ac- 
counts of executors and administrators, and to 
make orders for the dislrihution of tlie assets 


of testators or inti states, without the intervene 
twm ot the court ; but it having been suggested 
that, in consequence of the great delciy and ex'* 
pense attendant upon proceedings before the 
Masters, according to the present system of 
procedure in their offices, any ])rojiositions» 
however important, which v/ouUl tend to iu** 
crease their duties, might be received with dis- 
trust by the p.olession and the jiublic, this 
committee liave directed their attention to the 
causes of the jircsent Inefficient state of the 
jiractice in these offices^ and to consider the 
best mode of removing the evils comphiiued of 
I consistently with the existing consliliition of 
these offices. 

Of the delays in if irosecuting impiiries be- 
fore the Masters, this committee deem it un- 
necessary to offer any examples, it being no- 
torious that references of any importance, 
• where the parti<\s arc adverse, are seldom com- 
Iplctcd in less than two or three years ; that, Iq 
* niany cases, the reports have not lieen obtained 
in less than seven or eight, or even ten years, 
after the decrees directing the reference : while 
in others the parties have been driven by the 
delays and difficulties in obtaining any final 
rejiorts to abandon their eluiins altogether, or 
have submitted to heavy sacrifices, rather than 
incur the risk of so jirotracted and ruinous a 
litigation ns seemed to he inevitable, in case tha 
reference should he jiroseciitcd. The causes of 
these, great delays are. to he traced, priiicijially, 
to firoceeding by hourly warrants, and the non- 
attendance of the fiarties on the warrants so 
taken out, and to the necessity for frequent re- 
petitions of proceedings, and going over the 
same ground, in consequentre of the intervals 
that elapse between tlie warrants ; tmd also to 
the practice of allowing evidence to be received 
at any time before the warrant, on preparing 
the report. 

“ With regard to non-attendance, a remedy 
lias been atteiufited to he applied by the orders 
51 tn 56 of 1S2S, the Master being empowered 
hy orders 51 and 52 to fix the times within 
which the parties are to take proceedings before 
him ; hy order 53 to proceed exparle j it 
being declared hy order 51 that any such pro- 
ceeding eaparla shall not be reviewed unless he 
i shall he satisfied that the party was not guilty 
I of wilful delay or negligence, and then only on 
; jiayineiit of all costs occasioned by his uon- 
attcudauce; and hy order 55 to certify what 
costs, if any, shall be paid by an absent party, 
in case he does not think it expedient to pro- 
ceed exparte. By order 56 the Master is aUo 
2 inpowered, on the application of any party in- 
terested, to commit the prosecution of the de- 
cree or order to him, where the parly actually 
prosecuting it does not proceed with due dili- 
gence. The powers given by these orders 
would seem to be sufficiently stringent to re- 
move the evils intended to he guarded against, 
and yet they have notoriously failed of their 
object. Whether the failure is attributable to 
the lax mode of conducting proceedings m the 
Masters’ offices, or to the disinclinatioa of the 
Masters to exercise powers of an "apparent^ 
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arbitrary character when the parties themselves afford a clear record of the proceedings before 
agree to act upon a system of mutual acoom* him ; and upon all occasions where it shall be 
modation, it is not necessary to inquire ; but it required by either party, or by the court or 
cannot be doubted that some controlling power taxing master, such books shall be produced in 
is wanted to compel a strict attention, as well court at any hearing before the Lord Chancel- 
on the part of the Masters as of the practi- lor, the Master of the Rolls, or the Vice-Chan- 
tioners before them, to the rules necessary to cellors ; and before the taxing master on any 
be observed for administering justice in a taxation in the suit. 

speedy and satisfactory manner. The com- “ 8. That on the warrant for considering the 
mittee consider that this end may he attained decree, or at such other time as the Master 
by assimilating the proceedings before the shall deem it advisable, the Master shall fix a 
Master as nearly as circumstances will allow, time within which each party shall be bound to 
to proceedings in the ordinary courts of complete his evidence, and that no evidence 
justice ; and for this jnirposc the following shall be allowed to be brought in after the ex- 
suggestions are snbinitted : — piration of the time fixed, except by special 

‘‘ 1. That each Master feliall have a daily list leave of the Master ; and that if any order shall 
of causes, and that each cause shall be called be made by the Master for enlarging the 
on in its turn, and be proceeded with continu- time so fixed, the same shall he subject to 
ously, until the whole matter capable of being ' appeal. 

considered and disposed of has been gone That in cases where several inquiries 

through. are directed by a decree, and the Master shall 

‘ 2. That the Masters shall fix a time for the deem it convenient to conclude one inquiry be- 
disposal each day of matters of course ; and j fore proceeding with another, and shall express 
after the same shall be disposed of, the Masters his opinion upon tlie result of such inquiry, or 
shall proceed consecutively with all such causes j any subject connected with it in writing, (the 
and matters as are not of course, and which | same to be entered in his book,) no further 
shall be entered in the general list, giving evidence shall be received in relation to the in- 
priority, when it shall be necessary, to excep- ^ quiiy, or subject, so adjudicated upon, except 
lions for insufficiency, and objections for pro- at the request of the Master, or by leave of the 
lixity, impertinence, and scandal, in order that court. 

every sucli case may be disposed of with all “It need scarcely be stated, that the prin- 
reasonahle desjiatcli. cij)al object sought to be accom])lisbed by the 

‘‘3. That to afford facilities for the attend- , foregoing suggestions is continuity of proceed- 
ance of counsel, the Masters’ sittings shall bci ings; and this being so important a feature in 
from eleven till five on alternate days, and that | the proj)()sed amendments, the committee deem 
no cause in the list, which is to be attended by j it right to refer to the testimony given on 
counsel, shall be called on before three o'clock, i former occasions in favour of tliis mode of 
*' 4. That no more than twelve causes shall be proceeding by parties eminently qualified to 
put in each day’s list ; and that the fifth and | form a correct judgment upon the subject, 
three following causes shall not be called on; “ In a jmblicalion relating to the Masters’ 
before one o’clock ; and the ninth and three j offices, published in 1841, which is attributed 
following causes shall not be called on before , to one of the Masters of the court, the writer 
three o’clock, unless with the consent of the . says ‘ 'I'lie power enjoyed by the suitors of 
parties attending the rclerence. ; making their own appointments is without 

“ 5. That in the event of either party not ; doubt the reason why their appointments are 
being prepared to proceed when the cause is i so ill kept. They cannot value what is so 
Called on, he be ordered to pay the costs, of the easily obtained. It not iinfrequcntly happens 
day to tlie other party, which, in case solicitors | that of the warrants taken out lor a whole day 
only attend, shall he fixed at two guineas ; and i not one is attended, I do not believe that, upon 
in case counsel shall attend, at five guineas ; ; an average, more than two out of four by the 
unless a satisfactory reason be given for the | counsel who have been engaged. It has been 
default; and that on the taxation of costs re- said in 'a tone of quasi complaint, -^and the 
lating to any proceedings in the Masters’ offices. Master does not interfere.’ The Master must 
the taxing master shall require copies of all j earnestly wish that he could effectually inter- 
entries of orders for the payment of costs made fere, for he is the principal sufferer. After 
by^the Masters to be produced before him. having got up the case, he has to discuss it 
“6. ’rhat a certain number of days in each from his memory, and perhaps a fortnight after 
v^ation be set apart for disposing of causes in to repeat the whole labour with no better result. 

are engaged to attend. But how is he to interfere ? He cannot punish 

, /• I hat each Master shall keep a book, to the defaulter by striking the case out of the 

be cwled “ The Master’s Entry Book,” in paper, since in two or three days it will appear 
which shall be entered, under proper dates as again. He may, it is true, proceed esopartes 
they occur, all hearings before him, specifying but that will only lead to three discussions in- 
the cause or matter, and the solicitors, or stead of one; and he seldom has this power! 
parties and counsel who appear before him, and for if a solicitor finds it convenient to break his 
towhichheis to add, in his own hand-writing, appointment, he generally sends word to his 
Ac points ruled, or opinions finally expressed opponent, and they pair off together.’ 
b him so that such book may at all times Master Lynch, in his speech in the House 
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of Commons, on the 5th of August, 1840^ 
which has since been published, states, that in 
a case before him, called * llie Bury St. Ed- 
mund’s case,’ where between seventy and eighty 
separate accounts were directed to be taken, 
the parties ha>dng proceeded for two days, six 
hours each day, the matter was gone through 
in the middle of the third day ; whereas, if it 
had been proceeded with in the ordinary way of 
warrants, the taking of the accounts would 
have occupied a year or more, and he adds ; 
‘There is no Master in the building who is not 
perfectly alive to the advantages of continuity 
of proceeding, and who, as far as in him lies, 
does not carry into effect such continuity ; but, I 
until directed by a higher and competent 
authority — until the Master is directed not to j 
proceed with a cause until he finishes the pre- 
ceding one, he cannot, he ought not to do more 
than he does at present.’ 

“ Mr. Field, a solicitor of extensive practice 
in the (’ourt of Chancery, in his pamphlet on 
the Defects in the Oflices, Practice, &c., of the 
Equity Courts, published in 1810, says: ‘I 
willingly admit that the fault of the delay rests 
greatly, in chief ]iart, I would say, with the 
solicitors. There is a sort of feeling that any- 
thing may be put off here ; solicitors come and j 
talk together a minute or two, get their attend- | 
ance marked, and walk away again. It is con- | 
sidered a jiositive want of courtesy if you swear j 
to your service and proceed exparie. The! 
Masters take no steps to compel the solicitors to ’ 
be ready; they adopt Mr. Low'e’s view, that it! 
is the solicitor’s own look out how fast he| 
should proceed, and that a solicitor and the 
client arc independent of the court in this re- 
spect.’ 

“As an example to show the value of con- 
tinuity of proceeding, Mr. Field refers to a case 
of pedigree that he was engaged in making out 
before the Master, where there were 400 parties 
whose births, deaths, &c., were to be proved ; ' 
to accomjdish which, according to the usual 
plan of warrants, would have taken a year, and 
this by continuous proceedings was tirdshed in 
two days. 

“ Mr. Winter, also a solicitor of large practice, 
in his evidence given before the (’diancery 
Commissioners in 1824 , states, that, in a suit 
which he mentioned {Morgan v. Clarendon,) 
the solicitors of the parties must have walked 
backwards and forwards to the Masters’ office, 
to attend warrants 1878 times, and thus wasted | 
624 hours, which is more than two months at 
10 hours a day ; 350 /. was charged for the at- 
tendance on these warrants, and the cost of the | 
warrants was 160/. 11 

“This committee deem it unnecessary to 
lengthen their report with further illustrations ; 
but they arc satisfied there would be little dif- 
ficulty in showing that half the time of the 
Masters is uselessly consumed by the present 
mode of conducting proceedings in their offices. 
Parties who have to attend warrants are seldom 
ready to proceed with the business appointed 
for at least ten minutes after the time ap- 
pointed ; and, assuming this to apply to only 


six warrants, one hour a day will be wasted in 
each office, and there being eleven Masters, the 
time so wasted is equal to two working days. 
To this is to be added the time occupied in 
reading papers over again after a long delay, the 
warrants that are not attended, and the reitera- 
tion of proceedings by the production of fresh 
evidence. 

“It has not been considered necessary to 
submit any direct propositions with the view of 
declaring the offices of the Masters to be open 
courts, because it is generally admitted that 
they are already open to all suitors who may 
choose to attend; and the proposed plan of 
having daily lists of causes will render it neces- 
sary for the parties whose causes are next in 
rotation to the caus8 in hearing to be in attend- 
ance, so that all the publicity which can be 
effected in the offices as now constructed, will, 
it is conceived, be ensured. 

“ This committee deem it right to add, that 
they submit the foregoing propositions with 
greater confidence, because the principle of 
continuous proceedings has received the sanc- 
tion of the late Lord Cliancellor of Ireland, Sir 
Edward Sugden ; and the 1st, 2nd, and 7th 
propositions are similar in terms to the rules 
settled by that learned judge for regulating the 
practice of the Masters’ offices in Ireland, and 
which rules are now in operation there, and 
have proved, as this committee can vouch from 
the highest authority, most beneficial both to 
suitors and practition^'rs in the Irish Courts of 
Equity. 

“ In conclusion, the committee beg to state 
that it has been suggested that one mode of 
preventing the delays complained of would be 
by the court fixing a time within which the 
Master should make his report ; and one of the 
most experienced Masters of the court in his 
evidence before the Chancery Commissioners, 
appears to countenance such a proposition 
but the committee have been deterred from re- 
commending the adoption of this suggestion 
from the difficulty that must arise in ascertain- 
ing the proper time to to be fixed, and an ap- 
prehension of the expense that might be occa- 
sioned by apifiications to extend the time.’' ^ 


APPORTIONMENT OF RENTS, &c. 

IN RESPECT TO TIME. 

Before the statute of 11 Geo. 2, c* 19, if 
tenant for life demised lands and died between 
the rent-days, the rent was lost for the fractional 
portion of the year, as the period had not ar- 
rived at which the lessor could claim it. And 
the remainder-man, or reversioner could not 
claim the whole rent, but onlv for use and 
occupation since the decease of the tenant for 
life. 

By the 15th sect, of this statute, however, it 
is enacted, that in such case the executors or 
administrators of the tenant for life may, by 
action on the case, recover from the under* 
tenant the proportionate part of the rent accru- 

8 5 





tng frohi the laet reiit*<da)r to the detih of the 
tenant for life* 

By a liberal constraction of the courts, and 
more particularly ‘by the Ut section of 4 & 5 
Wm. 4, c* 22, it has been held and enacted, 
that the act of Geo. 2 shall apply to all cases in 
which the lease or demise shall determine on 
the death of the party inakin;;r the same, (al- 
though such person were not strictly tenant 
for life,) or of the party for whose life he holds 
So that the executors of tenant in tail without 
issue inheritable, are equally entitled to an ap- 
portionment of rent. 

It makes no diff’erence whether the tenancy 
be for a term or from year to year. 

The stat. of Geo. 2, ai)plicd (and its amend- 
ment by the 1st sect, of *4 & 5 W. 4, still ap- 
plies,) to cases of the determination of the 
interest of the hssee by the death of the lessor, 
or of the party for whose life the lessor held ; 
in which case the executors of the person grant- 
ing the lease can recover a proportionate part | 
of the rent from the lessee by action on the 
case ; or if he has paid it to the remainder-man, 
the executors mav recover a due proportion 
from such remainder-man. 

But there are cases in which the interest of 
the party entitled to receive the rent determines 
on his death though the interest of the lessee 
continues : e. g. where tenant for life takes an 
estate by devise or otherwise, subject to an ex- 
isting lease, which outlives his life -interest; 
or where tenant for life, in pursuance of a power, 
makes a lease binding on the remainder-man ; j 
here, before the statute of Wm. 4, the whole j 
of the rent of the half year or quarter current, 
SLt the death of the tenant for life, would liave 
been payable to and retainable by the remain- 
der- man : but by the 2nd section of that sta- 
tute it is enacted, that all such rents reserved 
on any instrument executed, or will coming 
into oj)eration after the passing of the act, shall 
be apportioned. The statute enacts, that all 
rents reserved on any lease granted after the 
p^ing of the act, and all rents, annuities, di- 
vidends, and all other payments of every de- 
scription made payable or coming due at fixed 
periods under any instrument that shall be 
executed after the passing of the act, or (being a 
will or testamentary instrument) that shall come 
into operation after the passing of the act, shall 
be apportioned, so and in such manner that on 
the death of any jierson interested in any .such 
rents, annuities, dividends, or other payments as 
Itforesaid, or in the estate or fund from which the 
same shall be issuing or derived, or on the de- 
termination by any other means whatsoever of 
the interest of any such person, he or she and 
hie or her executors, administrators, or assigns, 
ihall be entitled to a proportion of such rents, 
Hatiuities, dividends, and other payments, ac 
Uording to the time which shall have elapsed 
from the commencement or last period of pay- 
ftient thereof respectively, (as the case may be). 
But with respect to rents reserved on leases, 
that the whole rent shall in the first instance be 
paid by the tenant when, and not until the 
whete n due, to the party who, before the pass- j 


ing of the act, would have btoi entitled to ra* 
ceive the same, and that such mrty shall ae« 
count for a portion thereof to the reprcEenta- 
tives of the person whose interest has so de- 
termined, and the same shall be recoverable by 
them by action or suit at law or in equity. 

This act does not apply to the following 
cases, where there is no apportionment : viz., 
between the real and personal representatives 
of tenant in fee, Browne v. Amyot, 3 Hare, 173, 
or tenant in tail with issue, who has made a 
lease pursuant to 32 Hen, 8, c. 28, — the whole 
goes to the heir general or special. If tenant 
in tail make a lease not in conformity to the sta* 
tiite lien. 8, and die leaving issue, a doubt 
arises as to the application of the statutes 11 
Geo. 2, and 4 & 5 Wm. 4. If the lease were 
by deed for a term of years, (a lease in this case 
not being void hut duly voidable,) and the heir 
in tail confirm the lease and adopt the tenant, 

I it is supposed that he would become entitled to 
' the whole accruing rent. But if he were to re- 
pudiate the case and not adopt the tenant 
qi/dprc,— could the representatives of the de- 
ceased recover a proportionate ])arl from the 
lessee } — If it had been a parol demise it is 
apprehended that they could, and also, that 
the heir in tail could not by any adojition 
of the tenant entitle himself to the w'hok 
rent, hut that such adoption would create a new 
tenancy. 

For an exposition of the law as it stood be- 
fore 4 & 5 W. 4, see an admirable note to the 
case of exparfe Smyth^ 1 Swanston, 337- 
also the observations on the new statute in 
Hayes on Conveyancing. 

ANNUITIES.— DIVIDENDS. 

The rule at law which refuses apportionment 
!of rent in respect of time, was applicalde to all 
j)criodical payments becoming due at fixed in- 
tervals, though not to sums accruing de die in 
diem. Annuities, therefore, and dividends on 
money in the funds were not apportionable. 
Hut interest, whether the principal were se- 
cured by mortgage or bond, might he appor- 
tioned, as it is conceived annuities and divi- 
1 dends will now be, if created or settled since 
the pas.sing of the act 4 & 5 W. 4, c. 22. 

But in cases of annuities or periodical pay- 
j merits, which being granted for life, determine 
on the death of the cestni que vie, a difficulty 
arises as to the application of the act Thus, 
if A. grants an annuity to B. for the life of B,, 
payable half-yearly, and B. die between two of 
the half-yearly days of payment, are his repre- 
sentatives entitled to a proportionate payment, 
or does it still reinnin as formerly, that the half- 
year’s payment is lost ? — it is apprehended that 
such is still the case. And it is still prudent 
in all cases to provide in the deed for tlie pay- 
ment or non-payment of a proportionate part. 
See Hayes’ Conveyancing. 

The act does not apply to cases where it is 
stipulated that no apportionment shall taka 
place, nor to annual sums payable on polidss 
I of assurance. 

I 300. 



Provincial Law Societies. — Certificate Jffity^ — Law of Vend, and Pur. SOS 

PROVINCIAL LAW SOCIETIES, LAW OF VENDOR AND PURCHASER. 


COUNTIES NOT PROFESSIONALLY REPRE- 
SENTED. 

Looking over tlie List of the Provincial 
Law Societies, which was originally given 
in the Legal Almanac, and annually re- 
vised with some |jains in that work, and 
comparing it with a list which we have re- 
vised to the present time, we find tliercare 
no less than sixteen English and ten Welsh 
counties without any law society or law 
library, or other legal association. 

We adverted last week to several of the 
advantages resulting froin tlic establish- 
ment of professional societies in regard to 
fair and honourable practice, the pre- 
vention and punishment of mal-practice, 
and the promotion of the true interests of 
the public in the due administration of 
justice. We need not add, that the pro- 
fession itself, not merely in its just emolu- 
ments, but in its station and cliaracter, is | 
materially concerned in the establishment • 
and good management of these associated 
bodies. It is needless to specify thci 
counties wherein no such societies exist.! 
Our readers in those counties must know 
and fed tite want of them, and we recoin - 1 
mend them to communicate with the so-' 
cieties in adjoining counties, and lose nO: 
time in following their example. 


PETITIONS FOR REPEAL OF ATJXIR- 
NEYS’ CERTIFICATE DUTY, 

Signatures, 

1847, dan. 22 . — Attorneys and Soli- 
citors practising in Lewes, (Mr. Fitzroy) 9 | 

Fed. 8 . — Attorneys and Solicitors re- 
siding at Stafford . . , , 12 

Feb. 9 . — Attorneys and Solicitors of 
Warminster, (Mr. Sidney Herbert) . 9 


I RIGHT TO INTERE.ST. 

BiLL.foT specific jMTformance of contract of 
sale filed February, 1839 : 1842, decree (against 
vendor) for specific performance of same pur- 
chaser to lodge what shall be found due on ac- 
count of purchase- money of 3,000/., and declared 
entitled to the rents, issues and profits of the 
lands from 1 st January, 1839. 

May, 1842.— Master reports that after credit- 
ing ]>urchasLT with 500/ , amount of vents 
brought in by the receivers, (in the cause and 
in the matters of certain judgment creditors,) 
and deducting same from amount of purchase- 
money, (with 4 per cent, from l.st Januar 5 % 
1839.) the balance of purchase-money amounts 
to 2 , 620 /. 

I Nov. 1842. — Decree confirming report, and 
j tliat as against said balance of 2 , 620 /., the pur- 
' chaser is entitled to credit in 600 /., amount of 
rents now in court not credited in re]>ort. 
I'urchaser to he entitled to such further credit 
as shall apjiear on receiver’s final account, on 
passing of which, purchaser to lodge the ba- 
lance of purchase-money with interest, and on 
I lodging same to he at liberty to go into pos- 
session. 

'I'he receiver, by order of the court and on 
notice to the purcliasiM , hut without his express 
acquiescence, invested the rents from time to 
time in the funds from May 1839, when the 
funds were high. In 1847, and before receiver 
had passed his final account, ])urchaser files a 
j charge, ottering to lodge the balance piircbase- 
I money with 4 per cent, on the entire purchase* 

! money to the time of rej)ort and on the balance 
then found ( 2 , 620 /.) since, but requiring not 
only the rents in specie from 1 si January, 1839, 

; but also, — 1 st, the dividends received on said 
sum of .500/. up to the time of report; and 
2 ndly, the dividends received on same since 
said report ; and 3nlly, the dividends received 
on all other rents invested since said report. 

'fhe funds have fallen greatly since the in- 
vestineiils, and the purchaser declines to take 
a transfer of the funds, but insists on the rent 


Feb. 10 . — Attorneys and Solicitors re- 
siding at Alford, (Mr. Christopher) . 6 

Feb. 10 .— Attorneys and Solicitors re- 
siding at Uorncastle, (Mr. Christopher) 7 
Feb. 10 . — Attorneys and Solicitors of 
Exeter, (Sir John Duckworth) . .61 

Feb. 12 . — Attorneys and Solicitors re- 
siding at Chesterfield (Mr. Evans) . 12 

Feb. 16.— Attorneys and Solicitors at 
Salisbury, (Mr. Chaplin) . , ,14 

Feb. 16 . — Attorneys and Solicitors re- 
siding at Market Deeping, (Sir John 
Trollope) 3 

Feb. 16. — Attorneys and Solicitors at 
Qrantham .12 


I in specie, to which latter the vendor admits he 
j is entitled, but disputes bis right to the divi- 
dends either before or since the report. 

' To what is the purchaser entitled ? He also 
I insists, ill case of these dividends not being 
. credited to him, to set-off the rents from time 
I to time, as same were brought in by the re- 
ceiver as against the balance of the purebase- 
I money and to make rests accordingly, reducing 
(at and from the time of each lodgment by the 
receiver) the balance on which interest is to be 
charged against the purchaser. Is be entitled 
to do so under the decree ? 

Q. Q. 




BBS Aitmiieys i0 ^ Admitted. 

A'rrORNEYS TO BE ADMITTED, 

Faster Term, 1847 • 

Clerh* Names and Residences. 7b whom Articled, Assigned, fyc. 


Andrew 3 Frederick, Chorlton-upon-Medlock • 
Andrew, Robert, Doncaster . . . • 

AfihW, William Edward, 8, Elizabeth Street, 
Brompton ; and Broinpton 'I’errace 
Attenborough, Winfield, 68, Oxford Street . 
Allaway, James, Reading .... 
Bussell, Edward Rube'n, 24, Oerrard Street, 
Islington ; Winckworth Buildings ; and 

Gloucester 

Boyer, Richard, 71, Basingliall Street; and 
Newgale Street . * . 

Bentley, George Wheeler, 32, Golden Square ; 

and Worcester 

Blundell, John, 16 b, Old Cavendish Street; 

and Crosby Hall, near Liverjiool 
Bateman, iliehard, 10, Bedford St.; Knowle; 

Newland Street; and Myddleton Square . 
Brown, George, 21, Finsbury Place ; and 

Shoreditch 

Bellingham, Charles Eudo, 6, South Square ; 

and Saffron Walden .... 
Blake, Richard Henry, Featherstone Buildings 

Barras, Henry, 2, Grenville Street; and Fam 

Acres 

Brackenridge, Fran. Jerdone, Bush Hill, Ed- 
monton 

Broughton, Robert, 21, York Place, City Road . 


Boyle, Charles, 43, Gillingham Street, Pim- 
lico; Edgbaston ; and Lower Belgrave Place 
Badger, Walter Samuel, 3, Essex Court, 
Temple ; and Rotherham 
Bristow, FJ^enezer John, 106, Great Russell 
Street ; Exeter ; and Cliarlotte, Street 
Cleave, AVilliam Cornish, Crediton ; and Stan- 
hope Street 

Cockram, George Woodbury, Tiverton . 

Cutler, John Walford, Birmingliam ; and Cal- 

thorne Street 

Clough, Benjamin Morley, Baw'try 
Coates, Wallington, Stanton Court, near Bris- 
tol ; and Featherstone Buildings 
Campbell, James, 45, Lower Stamford Street ; 

and Plymouth . . . . 

Cutts. John, jun., 61 George Street, Euston 
Square; and Chesterfield 
Cooper, John, Eliot Place, Blackheath . 

Colt, George Nathaniel, 33, Southampton 
Row, Russell Sqr. ; Cheltenham ; Liver- 
pool ; and Chester Place .... 
Duncan, William II, Kgelstone, Kennington . 
Dennis, Thomas John, Maze Pond, South- 
wark ; and Barnstaple . . , . 

Dash wood, Thomas, jun , 24, Upper Eaton 
Street ; and Sturminster Newton 
Drake, Thomas Edward, jun., Myddelton 
Square ; and Exeter .... 
Damton, Henry Thomas, Ashton-under-Lyne . 


Edward Chippindall Milne> Manchester 
Edward Sheardown, Doncaster 

J. Would Lee, Newark-upon-Trent 
George Burnham, Wellingborough 
John Jackson Blandy, Reading 


F. Buchanan Iloare, Gloucester 
John Gauntlett, Furnii'aPs Inn 

John Ellis Clowes, King’s Bench Walk 

John Brooke Hyde, Worcester 

Messrs. Eden and Stanistreet, Liverpool 

Arthur John Knap]), Bristol 

Henry Ashley, Shoreditch 

Henry Whitmarsh, Battle 
John Payne, Milverton 

George Faulkner, Bedford Row 

Ralph Walters, Newcastle-upon-Tyne 

William Brackenridge, Bartlett’s Buildings 
Francis Broughton, Falcon Square 
J. Crick, Maid on 
F. Broughton, Falcon Square 

John Cha])lin, Birmingham 

Thomas Badger, Rotherham 

John Stogdon, Exeter 

Messrs. Smith, Crediton 
John Loosemore, Tiverton 
T. L. Teale Rendell, Tiverton 

Thomas Slaney, Birmingham 
Frederick H. Cartwright, Bawtry 

P. E. Coates, Stanton Court, near Bristol 
John Edward Elworthy, Davenport 
N. Were, Plymouth 

John Cutts, sen.. Chesterfield 
Samuel Cooper, Henley-upon-Thames 

R. Winterbotham, Cheltenham 

T. Edgeombe Parson, Lincoln’s Inn Fields 
Frederick Ouvry, Tokenhouse Yard 

Thomas Hooper Law, Barnstaple 
Thomas Dashwood, sen., Sturminster Newton 
William Dean, Guildford Street 

Thomas £. Drake, Exeter 
Alfred Higginbottoin, Ashton-under-Lyne 
Joseph Higginbottom, Ashton-under-Lyne 



Attorneys to he Distress. 99f 

Dodd^ Edward^ 63, Charringtott Si^^Somets 

'Town Thomas Morris, Warwick 

Eastham, Richard, 4, Engleheld Road, Kings* 

land ; and Blackburn .... James Neville, Blackburn 
Edmands, Charles Henry, 8, Trevor Souare . William Sim, King’s Bench Walk 
Evans, William, 20, Richmond Road, Isling* 

ton ; and Warrington .... John Fitchett Marsh, Warrington 
Eagleton, John William, Newark-upon-Trent; 

Arthur Street ; and Belton . . . T. F. A. Burnaby, Ncwark-upon-Trent 

Edwards, George Halliely, 36, Highbury Place George Edwards, Halifax 

Samuel Moores, Throgmorton Street 

^Edmonds, George, 15, Whittall Street, Bir- 
mingham, Warwickshire . ^ . Edward Wright, BirtnilVigham 

Fenwick, John Clerevoulx, Newcastle-upon- 

Tyne ; Queen Street Place; Camber- John Fenwick, Newcastle-upon-Tyne 
well Grove ; and Stanhope Street . . Hugh Shield, Queen Street, Cheapside 

Gant, James Greaves Tetley, Bradford . . J. A. Bushdeld, Bradford 

Gammon (yharles,Hope Cottages, De Beauvoir 

I’own Samuel Lepard, Cloak Lane 

Gray, Henry Andrews, 17, Brompton Crescent Robert Gray, New Inn 
Gooding, Jonathan Robert, 33, Gower Place, 

Euston Square; and Norwich . . James Winter, Norwich 

Hill, 'J'homas Ames, 20, Liverpool St., King’s 

Cross H. A. S. Payne, Axbridge, near Wells 

Hare, Evan, Putney Evan Morris, Harcourt Buildings 

Hall, John Elton, 13, Salisbury St., Strand ; J. W. R. Hall, Ross 

and Bristol George Cook, Bristol 

W. W. Smith, Southampton Street 

Hawkins, Richard Berens B., Marlborough . Thomas Baverstock Merriman, Marlborough 
Hallward, (’harles Berners, Swepstone Rcc- J. T. Ambrose, Mistley 

tory ; and 151, Albany St., Regent’s Park Edward T. Cardale, Bedford Row 
Heminen, John, Whittlesey; and Old Kent 

Road John Peed, Whittlesey 

Hore, Edward Madge, Dulwich ; and Lin- James Hore, Lincoln’s Inn Fields 

coin’s Inn Fields C. F. Hore, Lincoln’s Inn Fields ^ 

Hartley, John, Bury (Not in the notice) 

Holt, Jonathan, Malmesbury; Coventry; A. Tucker, Coventry; and Charles Street, 
Newgate Street ; and High Holborn . Blackfriars’ Road 

C. F. Sherriff, Lincoln’s Inn Fields 

James, John Crymes, Haverfordwest . , M. R. James, Haverfordwest 

Jones, John Henry, 4, Albert Terrace, St. 

John’s Wood; Duke Street ; and Baker 

Street C. II. Smith, Duke Street 

Jarratt, AVilliam Otley, Mornington Square; 

and Driffield E. D. Conyers, Great Driffield 

Jones, Hugh, Carnarvon .... William Lloyd Roberts, Carnarvon 
Johnson, James Henry, 9, Ampton Street, 

Gray’s Inn Road William G. Kell, Bedford Row 

[This List will be continued in our next.J 


TITHE RENT-CHARGE DISTRESS. rnent, wherever land is held under different 

landlords, separate distresses ought to be made. 
It is, however, supfiosed by some professional 
Siu,— By the 6 & 7 W. 4, c. 71, s. 85, it is gentlemen, that the 5 & 6 Viet. c. .54, s. 18, 
enacted, that whenever any tithe rent-charge which provides for a general avowry, renders 
shall be in arrear, every ])art of the land situate ixnnecessary ; but, on referring to the 
in the parish which shall be occupied by the clause, it will be seen that the words are,—"' to 
same person who shall be the occupier of the avow or make recognizance generally that the 
lands on which the rent-charge so in arrear lands and tenements whereon such distress was 
shall be charged, whether so occupied as owner wiade were chargeable,*’ &c. It is certainly ex- 
or as tenant under the same landlord under ceedingly inconvenient where the party, as is 
whom he occupies the land in arrear, &c., shall frequently the case, occupies several small lots 
be liable to be distrained upon, &c., &c. under different landlords, and often at some 

Now, it appears to me, that under this enact- distance from each other, to be compelled to 


This is the only application in the Common Pleas, all the others are in the Queen's Bench, 




make a separate distress in each case. I shall trial. The order affiliation bore date th^^^ 
feel much oblif^d, therefore, if any of your cor- April, and the sessions were ho}den^ tM 
respondents will state what the practice is on 30th ; Hdd^ that the sessions were justmed la 
the subject, and, if separate distresses are ne- findin/r a due service of the noti^s. Reg, v. 
cessary, whether one previous ten days’ notice Justices of Gloucestershire, 33 L. O. 3^. 
and service on the person himself off the 3. An order in bastardy under the 7 & 8 Vict. 
premises would be sufficient. In case of service c. 101, s. 3, stated that application had been 
on any other person, as wife, or servant, &c., made and summons granted by a justice of uW 
it is presumed that several notices must be pe.\c<f usually acting in ” the division in which 
served, as they are directed to be served on the thy mother resided : Held, that under the 8 
premises, or on the person occupying. \ict. c. 10, the word “ in ” was to be taken to 

The forms given in Mr. C. J. Jones’s work be synonymous with the word “ for ” contained 
on the Recovery of Tithe Rent-Charge appear in the forms given in the sclicdule to that^ act; 
to me to be much longer and fuller than iieces- and that, consecjuently, the order showed juris- 
sary. It would be a great accommodation to diction on the part ot the magistrate granting 
many professional men if some shorter forms the summons, lieg. v. Milntr, 3 D. & L. 128. 
could be given. * 4. An order of bastardy omitted to state on 

A SunsciiiuuR. the face of it, that the application for it had 
I been made within forty days from the ser\dce of 
summons upon the putative father, (7 & 8 
LEGAL OBFIUARY. jVict. c. 101, s. 4): //e/d, bad, as not showing 

I jurisdiction on the part of the justices making 


1847. Jan, 26. — Daniel Neal Lister, of Gray’s 
Inii, 15arrisier-at-Law, in the 74th year of his 
age. 


it. Reg, v. Rose, 3 D. & L. 359. 

Hce Cerliorari ; Notice of Appeal ; Order of 
Sessions ; Quarter Sessions, 


Feb- 1 2. — Bathurst Ilcmings, Solicitor, of 
Raymond Buildings, Gray’s Inn. He was ad- 
mitted on the Roll in Trinity 'IVrm, 1822. 

Feb. 13. — John Day Blake, late of Clement’s 
Inn, Solicitor, in his 76th year. He was ad- 
mitted on the Roll in Michaelmas Term, 1791. 

Feb. 13. —Sharon Turner, the distinguished 
Historian, formerly a Solicitor in Red Lion 
Square. lie was in his 79th year. A memoir 
of this gentleman will shortly be given. 

Feb, 14. — William Tidd, of the Inner Temple, 
Barristcr-at-Law, in his 87th year. We shall 
collect materials for a memoir of this iniicli- 
resfieded veteran lawyer. 

Feb. J 6. — John Daubeny, of Doctors’ Com- 
mons, L L.D. 

ANALYTICAL DIGEST OF CASES, 

REPORTED IN ALL THE COURTS, 

©ourt^ of ©ommort ilato. 

POOR LAfV AND MAGISTRATES^ 
CASES, 

AFFIDAVITS. 

See Certiorari, 


APPEAL. 

1. Entry not on the merits, — Estoppel , — An 
entry made by a court of quarter sessions on 
the trial of a parish appeal, that ** the order be 

uashed, not upon the merits, without preju- 
ice to the making of any other order for the 
removal of the said pauper,” does not operate 
as an estoppel so as to ])revent another removal 
iwith respect to the same settlement and be- 
I tween the same parishes ; and, at tnc trial of 
•such second appeal, it is not competent for the 
! a]ipellants to give evidence to show that, not- 
: withstanding the entry of the former sessions, 
I the order was quashed on facts which in law 
affected the merits of the settlement. The 
Queen v. The Inhabitants of St, Amies, 11 c.v/- 
minster^ 33 L. O. 354. 

2, Sessions practice. — Mandamus. — On ap- 
plication for a mandamus to the sessions to 
enter continuances and hear an appeal, it ap- 
peared from the affidavits that an application 

I to enter an appeal was made on the second 
of sessions, and not before, and refused. It 
I not appearing what the practice was, nor that 
I the sessions had refused on any ground except 
that of practice, this court discharged the rule 
for a mandamus. ' 

Though it a])peared that a question might 
have arisen, whether the apjiellants were not 


AFFILIATION ORDER. 

1. W’here the sessions had refused, on the 
sqiplication of the guardians, to make an order 
of affiliation, under the 2 & 3 Vict. c. 85 ; Held, 
that they were, nevertheless, bound to entertain 
the complaint of the mother, under the 7 & 8 
Vict, c. 101 , if made within the time limited by 
that act. Reg, v. Walker, 3 D. & L. 131. 

2. On an appeal against an order of affilia- 
tion the attoruejr for the respondent gave a 
written undertaking to admit the due service of 
the notice of recognizances, the attorney for the 
appeUom ondertakiag to fnxMifiee tisem at the 


precluded by a former appeal which they had 
entered but had not prosecuted; on which 
question this court gave no opinion. Reg, v. 
Justices of Warwickshire, 6 Q. B. 750. 

See Notice of Appeal 

CASK RESERVKD. 

A case reserved by the quarter sessions for 
the opinion of this court, and after the certi- 
orari has issued, to bring up the order, exami- 
nation, 8cc., an application is made to the court 
to be allowed to take an additional objection 
to the order, when the case comes on for 
meat. 





iiMf thtit the coart weuld only hear arga 
fliint on the points reserved by the aesaione. 

The party, at whose instance a case is granted 
by the sessions, must either rely on the points 
ao resen’-ed, or abandon the case and rely on 
any point which may he thought available. 
T/ie Queen v. TAe Inhabit an Is of St, Anne'Sy 
Westminster, 33 L. O. 305. I 

CKRTIOIIAKI. , 

1 Kridence on oath. — I'he H Viet. c. 10, en- 
acte, that in orders of l>astardy it shull be suf- 
ficient to follow the form given in the scliediile 
to the act. Form No. 8 in the schedule has a 
blank left after the words, and we having 
** heard the evidence of such woman IJM, 
on the matter for certiorari to bring up an or- 
der in bastardy, for the ))urpnsc of being 
quoted, as not showing that the evidence of the 
woman was taken on oath, tliat it was not ne- 
cessary that such blank should he filled up with 
the words on oath’* or aliirmation.” 
Reg, V. Justices of Cheshire, 3 D. & L. 337. 

Case cited in the jud'^ment : lie!', v. Wroth and 
another, 2 D. & L. 729. 

2. Jurisdidion, — Where an order of removal 

is apparently defective on the face of it, as not 
showing jurij^diction on the ])art of the justices 
making it ; the jtarisli on wliom the order is 
made, need not appeal to tlie court of quarter 
sessions, but may come in the first iuslancc to 
this court for a certiorari, lieu, v. Blathwayt, \ 
3D. &L. 542. ' ' 

3. Confirming order. — Under slat. 5 G. 2, c. 
19, s. 2, an order, removed by certiorari, i.s 

confirmed ’* by siinj)ly discharging the rule 
for quashing it. Reg. v. Inhahitanis of Latch^ 
ford, (i Q. B. 567- 

4. Practice in filin'/ affidavits. — A rule 7nsi 
having been obtained to quash the return of u 
certiorari, it was provided liy the rule, that all 
affidavits to be used in showing cause against 
it were to be filed by a certain day. After the 
expiration of the time so limited, but before the 
rule was returnalrle, an application v as made 
on behalf of certain parties, on whom the rule 
had been served, hut tvho were not directly 
affected by it, for leave to file affidavits with a 
t'iew of showing cause against the rule, on the 
ground that they had only just discovered that 
they might be affected by the rule being made 
absolute. 

Held, that the application was reasonable, j 
under the circumstances, and one which they 
had power to grant, lleg, v. John Keen, 33 
L. O. 285. I 

6. A notice to justices under the 13 G. 2, c. 
18, s. 5, of an intention to move for a certiorari 
" in six days from the giving of this notice, or 
as soon after as counsel can be heard,” is suffi- 
cient. Reg. V. Rose, 3 D. & L. 359. 

Case cited in the judgment : In re Flounders, 4 
B. & Ad. 865 ; i N. 6c M. 592. 

“See Order of Sessions. 

ttVIDRNCB. 

respondents may, on the hearing of an 
appeal, prove their case by a witness not pro- 


by the removing magistiate ; and mmf 
omit calling a witness who appeamd before tlm 
magistrates, though the apj^lants require it 
and the witness is in court. Beg. v. 
ants of Yehertofi, 6 Q. B. 801. 

See Certiorari; Order of Removal, 1. 

ESTOPPEL, 

See Appeal, 1. 

EXAMINATION. 

Whether respondents hound by facts depos(d 
to, — Confirmation of order. — Discharge of rule 
to (/ua.sh. — The examination of a pauper showed 
that he was born in the appellant parish, and 
was afterwards bound and served as apprentice, 
and inhabited under such service, partly in the 
appellant jjarish and ]>artly in the respondent 
parish, and more than forty days in each. The 
respondents proposed at the sessions to rely on 
the birth settlement. Held, that they vrere not 
precluded from so doing by the fact that the 
examination contaiued allegations which, if 
true, showed a subsequent settlement by ap- 
jjrenticeship. Reg. v. hihabiiants of Latchford, 
ti Q. B. 567. 

JUHIsniCTION OP* SKSSIOXS. 

Quashing indictment . — Questions on a rule to 
(plash an order. — An order of quarter sessions 
brought up by certiorari appeared to be an 
order quashing an indictment containing 
counts for forcible entries, assaults, and a riot. 
On motion to quash tlio order. Held, 

1. 'I’hat the session, having jurisdiction over 
the subject-matter of the indictment, bad juris- 

! diction to quash it ; and, as to this, it made no 
I <liffcrence that the defendants had i)een held to 
I hail more than twenty days before the sessions, 

I and had given the prosecutor notice of their in- 
; tention to a])pcar there ; stat. GO G. 3, and 1 
j G. 4, c. 4, s. 5, not taking away the common 
■ law power of a criminal court to deal with an 
! indictment proj)erly before them. 

2. That this court, therefore, would not in- 
quire, on this jwoceeding, whether the indict- 
ment w'as properly (plashed; but that the 
proper way of raising such a question was on 
writ of (?rror. 

3. That this court would not, on such pro- 
I ceeding, allow a discussion as to the motives 
I upon which the quarter sessions acted. 

I Rule nisi for quashing the order of sessions 
discharged. Reg. v. Wilson, 6 Q. B. 620. 

Coses cited in the judgment ; Rex v. Roysted.l 
Kenyon, 255; Rex v. Seton, 7 I*. R. 375; 
K«‘x v..lustice8or tlie \V. Ridiiigof Yorkshire, 
7 T. B. 467. 

2. Order vf removal . — Where an order of 
removal was executed on the 27th of March, 
and the next Easter sessions were held on the 
9th of April, consequently, less than fourteea 
days after the removal, and the appellants took 
no notice of those sessions, but entered and re* 
s})ited their appeal exports at the Midsummer 
sessions, and gave the regular notice, &re., for 
the Michaelmas sessions, at which sessions the 
appeal was entered and ^termihed. Held, tbit 
the sessions had jurisdictiem over the appeal 4a 


4Q0 D^eit qf CoMeB : Courts of Common 


hear and determine it, and that the appellants 
were not bound to hare entered and respited 
at the Easter sessions, or to have given notice 
of appeal for the Midsummer Sessions. 

The 9 G. 1, c. a. 8, does not apply to the 
first sessions after the removal, hut the first 
practicable sessions. Reg, v. Justices of Surrey, 

3 D. & L. 343. 

Cases cited in the jurlgment ; ll*'X v. Justices 
of Essex, 1 B. & A. 210; Rex v. I'hackwen, 4 
R, & C. 62 ; 6 D. & 11. 61 ; Rex v. .1 ustices of 
Wills, 13 East, 352 ; 8 B. & i ■. 380; Reg. v. 
Justices of SuiTolk, 8<JJowl. 618; Rex v. Jus- 
tices of Monmouilisbire, 3 Dowl. 306. 

See Certiorari, 2 s Order of removal, 1. 

MAGISTRATES. j 

1. Appeal, — Hearing by magistrates having | 

an interest. — If any one of the magistrates liav- ; 
ing a case at sessions be interested in the re> 
suit, the court is improperly constituted, and 
an order made in the case will be quashed on 
certiorari. It is no answer to the objection, ^ 
that there was a majority in favour of the de- \ 
cision, without reckoning the vote of the inter- ! 
ested jiarty. Nor that the interest, d })arty | 
withdrew before the decision, if he appear to j 
have joined in discussing the matter with the 
Other magistrates. ! 

On appeal against an order, under slat, 4 & 5 | 
Viet. c. 59. 8. 1, directing the surveyor of the i 
highways to )iay the coinmissioners of a turn- 
pike trust, a sum of money to be laid out in the 
actual repairs of the turnpike road, the justices 
making such orders are interested parlies. 

So is a magistrate to whom money is owing, 
which is secured upon the turnpike tolls. Reg. 
V. Justices of Hertfordshire, G O. B. 753. 

Case cited in the judgment ; Reg. v. ClieUenham 
Commissioners, 1 Q. B. 467. 

2. 7Ymc within which an action may he com- 
menced, — The right of action against a police j 
magistrate, under the 2 &: 3 Viet. c. 71. termi- 
nates at the end of three months irom the time • 
the act was committed ; and two magistrates of ! 
the county of Middlesex, acting under the 3 & i 

4 Viet. c. 84, which confers on them the privi- | 

leges of a magistrate of the j)olicc courts, are ; 
entitled to the privilege of having the right of j 
action limited to three months. j 

7'he Metropolitan Police Acts are not local | 
and personal acts, or of a local and personal j 
nature within the meaning of the 5 & G Viet. c. j 
97, s. 5. Barnett v. Cox and another, 33 L. O, I 
212 . ‘ 

MAINTENANCE. 

See Mandamus, 1. 

MANDAMUS. 

1. Cost of maintenance under the 9 G. 4. c. 
40.-— On the 13th of November, 1843, an order 
was made by two justices of the county of 
Radnor, under the 9 Geo. 4, c. 40, for the re- 
moval of an insane pauper to an asylum in 
Shrewsbury. On the 30th of November an 
order was made by the same justices, adjudging 
the pauper to be settled in H„ and directed 
that parish to pay lOr. a week for the support 


of the pauper in the asvlum. H. appealed 
against this order, and the sessions for the 
county of Radnor, on the 11th of April, 1844, 
confirmed the order, subject to a case which 
came on for argument on the 31st of January 
last, when this court quashed the order of 
sessions. 

The court refused a mandamus to compel 
the justices of the county of Radnor to make an 
order on the county treasurer to repay the 
parish of H. the money they had expended in 
support of the pauper in the asylum from April, 
1844, to January, 1846. The Queen v. The 
Justices of Radnor, 33 L. O. 1 9. 

2. Inspection of appointment of overseers . — 
The court will not grant a mandamus for a 
ratepayer of a township to inspect the appoint* 
ment of overseers of the poor of that townshm. 
The Queen v. Harrison and others, 33 L, O. 
1G5. 

3. Return. — A ])oor-rate was made for the 
parish of B., which was abandoned. A second 
rate was made, to which several objections were 
taken by G., a rated inhabitant of the parish, 
which were not allowed to prevail. A writ of 
mandamus afterwards issued to the justices to 
grant a distress warrant against G. for his share 
of the rate. I’he court refused an application 
made on behalf of G., under the statutes 1 W. 
4, c. 21, s . 4, and 1 & 2 W. 4, c. 58, s. 8, that 
he might hr permitted to join with the justices 
in framing a return to the writ of mandamus. 
The Queen y. Check and another, 33 L. O. 329* 

And see Appeal, 2 ; Order of Removal, 2. 

MERITS. 

See Appeal, 1. 

MISDESCRIPTION. 

See Order of Removal, 2. 

NOTICE OK APPEAL. 

1. Where by the practice of the sessions 28 
days’ notice of trial was required to be given in 
the case of respited appeals, and where that no- 
tice had not been given, and the sessions there- 
fore refused to hear the appeal, and confirmed 
the order of removal : Held, that the practice 
was so unreasonable as to induce this court to 
grant a mandamus commanding the sessions to 
enter continuances and hear the appeal. 

The quarter sessions are the judges of their 
own rules of practice, and this court will not 
interfere with their determinations respecting 
them, unless the rules on which they have 
acted are so unreasonable as to be illegal, Reg, 
V. Justices of Montgomeryshire, 3 D. & L. 119. 

Cases cited in the judgment : Rex v. Justices of 
Wiltshire, 10 East, 404 ; Rex v. Justices of 
Monmouthshire, 3 Dowl. 306 ; Rex v. Justices 
of Lancashire, 7 B. & C. 691 ; Rex v. Justices 
of the West Riding of Yorkshire, 5 B. & Ad. 
667. 

2. A notice of appeal against an order of re- 
moval beginning, “ We the undersigned, being 
a majority of the churchwardens and overseers 
of the parish of,” &c., and signed by one church- 
warden and four overseers, (there being sir al- 
together in the parish,) is sufficient, without 
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Stating liiat they w^ethe mqority at a meeting 
duly convened. Reg* v. Justices of the West 
•Riding of Yorkshire^ 3 D. & L. 152. 

' 3. A notice of appeal against an order of re- 
moval, was in the following terms Take 
notice, that we being a majority and acting for 
and on behalf of the churchwardens and over- 
seers of,” kc., ‘^and that the ground of our 
appeal,” &c., and was signed by one person, 
“ churchwarden of,” &c., and by four persons, 
“overseers of,” &c. It appeared that there 
were two churchwardens and four overseers of 
the appellant parish, and no more. The quar- 
ter sessions having decided that the notice was 
insufficient, and refused to hear the appeal : 
Heidi that the notice was good, and sufficiently 
showing that it was an appeal by and on behalf 
of the whole body of parish officers, but that 
the decision of the quarter sessions on the point 
was a decision on a preliminary objection, and 
therefore, that the court would grant a man- 
damus, commanding tliem to enter continu- 
ances and hear the appeal. Reg v. Justices of 
Surreyi 3 1). & L. 573. j 

Cases citfid in the judginont : Iloxv. Justices of ] 
Gloucestershire, 1 J5. & Ad, 1 ; Keg. v. Jus- 
tices of Kent, ‘2 Q. li.ddd j 2 G. & I). 152. 

4. The 8 & 9 Viet. c. 10, s. 3, requhes notice 
of the entering into recognizances to try a 
bastardy appeal, to be forthwith ” given to 
the mother of the child, and it also ])rovidcs, 
that the sending such notice by jmst shall be 
sufficient : Held, that the sessions were right 
in refusing to hear an a])pcal, where an interval 
of seventeen days had been suffered to elapse 
between the entering into the recognizances 
and serving the notice on the mother, altlu'ugh 
it was shown that the delay that had 0 (Turred, 
was owing solely to the apjjellaiit having sought 
to effect a personal service on the mother. 
Lowe, expurte, 3 I). ik L. 737. 

5. The 7 & 8 Viet, c. 101, s. 4, requires no- 
tice of appeal against an order in bastardy to ; 
be given within 24 liours *' after th'> adjiidica- , 
tion and making of any such order.*^ On an j 
appeal coming on to be heard, it appeared | 
that the order, a copy of which was served on , 
the putative father, w’as dated on the 24r]\ of . 
June, and that the service on the putative father ; 
was on the 27th June, who, within 24 hours’ 


garet, m the borough of King’s Lynn aforesani, 
unto US, whose hands and seals are hereunto 
.set, two of her Majesty’s justices of the peace 
in and for the said borough,” &c., that o. JV» 
and her six children, inhabitants of the said 
parish, “are now actually chargeable to the 
said parish; we the said justices, upon due 
proof made thereof, as well upon the examina- 
tion of the said S. IV. of S. H. and of J, H,, 
upon oath as othei^vise, and likewise, upon 
I due consideration had of the premises, do 
adjudge the same to be true ; and we do like- 
wise adjudge that the lawful settlement of them 
the said JV. and her children is in,'* &c. 
The order concluded in the usual form, 
“Given,” &c., without stating where it was 
made. Held, that it sufficiently appeared upon 
the face of this order : — 

I 1st, That the justices were acting within 
, their jurisdiction. 

I 2ndly, That the evidence upon which the 
! justices had })roceeded was legal evidence, and 
that the words “ as otherwise ” could not be 
intended to mean evidence not upon oath. 

3rdiyj That the adjudication of tlic settle- 
ment was made at the same time and place as, 
and upon, the hearing of the evidence. Reg, 
V. Recorder of King^s Lynn, 3 D. & L. 725. 

Cases cited in the judgment : Kog. v. Rotlioram, 
3 Q. B. 776; ‘i’G. & 1). .523 ; Ilex v. Luffe,8 
East, 193 ; llcg. v. Wroth, 2 D.& L, 729. 

2. Mandamus. — Misdescription. — ^Where the 
name of one of the justices signing an order of 
removal was so illegibly written in tlie copy of 
the order sent to the appellant ])arish, (although 
legible enough in the copy of the examinations,) 
that tlie parties gave thetr notice of ap])cal as 
against the order of A. B. and Jonah Walter, 
instead of A. B. and Josiah Wilson, (the real 
name of the justice,) and the apj)eal was entered 
at the sessions as against the order of A, B, 
and John AValter; and the sessions refused to 
entertain the appeal, on the ground of the juris- 
diction, this court granted - a mandamus com- 
pelling them to enter continuances and hear 
the appeal. Reg. v. Justices of Middlesex , 3 

1). & L. 745. 

• 

OVERSEERS. 

See Mandamus, 2. 


afterwards, gave notice of appeal. It was ob - 1 
jected that this notice was too late ; whereupon j 
the appellants offered to i)rove that the order ; 
was not drawn up or signed till the 27th ofl 
June, and that the notice was consequently in | 
time : Held, that the sessions acted wrongly in 
refusing to receive this evidence, and the 
court granted a mandamus to compel them to 
do so. Reg. v. Justices of Flintshire, 3 D. & L. 
537. 

See Affiliation Order ; Quarter Sessions. 

ORDER OF REMOVAf.. 

1. An order of removal was drawn up in the 
following form : — “ Borough of King’s Lynn, 
in the county of Norfolk (in the margin,) 
vf Upon complaint of the churchwardens and 
overseers of the poor of the parish of St. Mar- 


RATEADLE PROPERTY. 

Trusts of market, after payment of debts and 
expenses, for poor inhabitants of another parish, 
— Stat. 9 G. 3, c. 44, empowered trustees to 
jnirchase certain lands, &c., in the town of 
Taunton, and convert them into a market-place, 
and vested the lands, &c., and all the buildings, 
&c., to be built thereupon, and the rents and 
profits, in the trustees and their successors, in 
trust, out of the first money to he raised under 
the act, to pay the costs of obtaining the act, 
all debts to be incurred by the purchase of the 
site and erection of the market, the expenses of 
lighting certain streets in the town, the ex- 
penses of purchasing the stalls, &c., in the then 
present market, and also certain mortgages ana 
the interest thereof. It was enacted that, after 
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the discharge of the same, and of all debts on 
account of the market, &c., the market, &c., 
ahould remain in the trustees in trust as an es- 
tate for the use and benefit of die parish of M.^ 
in Taunton, and should and mi((ht be applied 
by the trustees to the clothing, educating, and 
placing out apprentices of so many of the chil- 
dren of the poor inhabitants of M, as the trus- 
tees should from time to time direct. It was 
further provided that the share and proportion 
which the several grounds, &c., to lie vested in 
the trustees by virtue ofAhe act, were charged 
with to the land-tax, and church, and poor-rates, 
in the year 1708, acrcording to the rents of the 
same as they were then rated, should be for 
ever paid by the trustees to the proper officers 
in lieu of all taxes, rates or impositions what- 
ever. The trustees erected a market under tliis 
act on the lauds specified, all of which were in 
the said jiarish of AL A subsetpient act, f)/ (i. 
3, c. 65, authorized the trustees to jiurchase ■ 
additional ground within 1,00() yards of the 
then ])resent market, and appropriate it for 
the juirposes of the market, and enacted that 
the same, when so set out, should be deemed 
and taken ns part of the then present market- 
place to all intents and purposes. It further 
provided, that the former act, and all and every 
the authorities, powers, provisions, regulations, 
clauses, matters, and things therein contained, 
except such as were thereby varied, &c., or as 
were repugnant to, or otherwise ])rovided for, 
by that act, should be in full force and effect, 
and should extend to, and he practised, ap- 
plied, &c., for effecting the purposes of that 
act, as fully and effectually, to all intents and , 
purposes, as if all such authorities, &e„ were! 
repeated and re-enacted in the body of that act i 
with relation thereto. This act contained no ' 
provision affecting the subject of rating the ad- i 
ditions thereby authorized, and no enaerment 
in form repugnant or referring to the enactments ; 
in the former act on the subject of rating the ; 
market-place. 

Under the second act the trustees made ad- 
ditions to the market- })lace, within the pre- 
scribed distance, but situate within the parish 
of B. ; they occujiied these additions them- 
selves, and collected tolls in respect thcreoT. 
There was never any surjilus revenue after ])ay- 
ing the annual expenses and interest, 'rhe 
parish of B. rated the trustees to the poor rate 
in respect of these additions at the full rateable 
value for the time being, according to stat. G & 
7 W. 4, c. 96. The trustees having appealed, ' 
no evidence was given on the trial of the pro- j 
portion at which the additional site was rated 
in 1768 ; but it was then shown that in 1817 it 
was rated at a lower rate than in the rate ap- 
pe^ed against. Held, that the general words 
of incorporation in the second act must have 
such a meaning as would stand with reason and 
light, and must therefore be limited so as not 
to incorporate the provision in the first act as 
to the proportion of rating. Held, also, that 
notwithstanding the special purposes to which 
the revenue was applied, the trustees were 
liable to poor*rate in B. for the addition to the 


market-place situate in that parish, and that 
the amount at which they were rated waa 
correct, llsg, v. Badcock, 6 (il. B. 7^7 • 

Cases cited in the judgment; Rex v. Monmouth- 
shire Cannl Company, 8 A. 6c K. 619, 635* 
Rpx V. Justices of Surrey, Si T. R. 504; Hex 
V. Liverpool, 7 R. & C. 6L : Reg. v. Mayor, 
&c. of Liverpool, 9 A. 6c K. 484 ; Reg. v* Bx- 
mirister, A. & E. ; Governors of Bristol 
Poor V. Wait, 5 A. 6c £. 1 ; Reg. v. Walling- 
ford Union, 10 A. 6c K. 259. 

KlfiMOVAL. 

Alaternal settlcmant, — Without showing in'* 
(ptiry as to father's settlement, — Pauper WM 
removed to his mother’s maiden settlement in 
Y. His father, in the examination stated, that 
he believed ho himself was born in London', 
but had never heard in what parish, and had 
never done any act to gain a settlement in his 
own right : Hidd, that on proof of the mother’s 
settlement in V., the justices might remove the 
pauper thither, and that, on api)cal against the 
removal, the respondents, at sessions, might 
rely primd facie on the mother’s Tijaiden settle- 
ment, without proving any inquiry made as to 
the settlement of the father. 

The mother’s brother, in the cxaTiiiiiation 
stated, that she was born at 1 and was the 
])erson mentioned in the certificate of baptism, 
which was produced, and at the deulli of which 
he was less than four years old : Held to be 
evidence, on which the remo\'ing magistrates 
might act, of the mother's birth in Y, Reg, v. 
Inhabitants of Yelvcrtojl, 6 U B. 801. 

Ca.s<?s cited in the jiid;; incut ; Uex v. llurberton, 
i:> East, 311 ; Reg. v. l.Ci ds. 5 Q. li. 916; 
Rex V. St. iMary, Lci(:esU*r, 3 A. 6t K. 644; 
Hex V. St. Mary, Beverley, 1 B. &. Ad. 201 ; 
Rex V. St. Matthew, Bethnal (jret'u, Burr, 
S. C. 485. 

See Order of Removal. 

SETTLEMKNT. 

1. Apprenticeship. — Patent and latent am^ 
big nit y. — Extrinsic eruicnce to explain deed , — 
Signature of wrong name. — 'I'o ])rovc the set- 
tlement by apprenticeship of Jose|)h Beaumont, 
an indenture was put in, dated, and purporting 
to be between Joseph Hoberdsof one part, and 
John Beautnont of the other. It was very in- 
accurately worded and spelt. It witnessed 
“that the said John Beaumont hath, of hi« 
own free will, and with the consent of and by 
his father’s, John Beaumont, has put and 
bound himself apprentice to and with the said 
Joseph Roberts, and with him after the man- 
ner of an ap])rentice, to dwell, remain, and 
serve, from the date hereof, for, during and 
untill the term of his attain age 21, thence 
following be fully completed and ended ; dur- 
ing which term “ the said apprentice his said 
master shall serve,” &c. “And the said Joseph 
Roherds ” doth covenant with ” the said 
Joseph Beaumont, apprentice, “to teach him/’ 
&c., to pay him 3s. “ yearly and every yeaar 
during his apprenticeship.” In witness wkircr 
of, the parties above named to these present in* 
dentures have set their hands and seals.” And 
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at the bottom followed — “Joseph (L. S.) Ro- 
berts ; Joseph (L. S.) Beaumont.” Joseph 
Beaumont gave evidence that he was bound by 
the above indenture, and se. >er| under it: Heldy 

1. ITiat it appeared from 1.1. e deed that the 
John Beaumont, jHirty therct •, was the Joseph 
Beaumont therein named ajiprentice. 

2. That extrinsic evidence might he given 
that the person so meant was the pauper, and 
that he had executed the indenture. 

3. That the meaning of the parties siifliciently 
appeared to be that the ajtprentice should be 
bound until he attained the age of 21. 

4 . That this, combined with the date of the 
indenture, might by extrinsic evidence of the 
pauper's age, be made sufficiently certain as to 
the term for which he became bound. 

5. That the sessions, upon the above evi- 
dence, were justified in finding a settlement 
by ai)prenticeslii|). The Queen v. IVooldttk, 
Inhabitants oJ\ 0 U. B. 549. 

Cu.ses citoil in the* jud'nnent : Williams v. Bry^nf, 

5 M. & W. 447 ; Maby v. Sliejjlioni, ( -ro. Jac. 

G4.0 ; llycliman v. Shotbolf, 5 i>yer, 279, b. | 

2. Residence. — Apprentice. — ^'J’he appellants 
relied upon a settlement in the respondent 
parish, and proved that, on the last night of the 
service, the pa\ij)er slept in that jiarish : Held, 
that to establish this settlement, they must 
prove the aj)])renticeship, and could not treat it 
as admitted by the respondents, though the 
latter had sort examinations in which it was 
alleged, and it had not been traversed by the 
grounds of a])peal. Reg. v. Inhabitants of\ 
Latchford, 6 Q. B. 507. 

^ 3. Occupation under genrlg hiring. — Examina- 
tions.— pauper was removed to S\ on the ex- 
amination of V. and A. P. deposed, that on 
the 22nd July, 1839, he let to j)auj)er’s hus- 
band a house in S., “at the rent of 10/. per 
year,” that the husband “ occu))ied the house 
until 22n(i July, 1841,” and paid P. “the 
whole of the rent during that time.” A. de- 
posed, that the husband went in July. IS39, to 
the house, and “ resided in that house until 
March, 1842.” 

Held, (dissentiente Coleridge, J.,) that the 
sessions were not entitled to affirm the order of 
removal, the examinations not showing that 
the house had been occupied for a year under 
a yearly hinng within stat. 1 W. 4, c. 18, s. l. 
Reg, v. Inhabitants of St. Sepulchre's, 6 Q,. B. 
580 . 

Case fitpd in tbn judgment ; Reg. v. Recorder 

of Pontefract, 2 Q. B. 548. 

4 . Renting a tenemmt,— What must he *"sepa-- 
rate and distmet.**— In stat. 6 G. 4, c, 57, s. 2, 
the words “separate and distinct” apply to 
** dwelling-house and building,” but not “ to 
land.” 

Therefore, a settlement may be gained under 
fbat clause by one of two persons holding land 
jointly at a rent of 76/., paid by them in equal 
proportions, if the renting be in all other re- 
^cta conformable to the statute. Reg, v. In- 
habitants of St. Lawrence, Appleby, 6 Q» B. 


WARRANT OP COMMITMENT/ 

A warrant of commitment for non-paymeiil 
of a poor-rate should show an adjudication 
the same histices before whom the complaint M 
heard. Ramsden, in re, 3 D. & L. 748. 

RECENT DECISIONS IN THE SURE- 
RIOR COURTS. 

RKPOUTKD BV BARRISTKas OK Till& SKYBRAJk 
COURTS. 

anrU ebancrU0r. 

Jlfalthews v. Chichester and others. Dec. 2lBt, 
«L846. 

I NKW ORDERS (no. 46). —INDULGENT E. — SET- 
TING DOWN DEMUKRER.- 

Unles\s special grounds for the required in duL 
gence are sheicn, the court will not depart 
from its General Orders; nor grant leave to 
a plaintiff to amend upon pay men I of 20sr. 
co.sts to the demurring party, where a de- 
murrer to the whole, hill is not set down lor 
argument within twelve days after the filing 
thereof. 

Mr. K, Parker, for the defendant Chichester, 
stated, that this was a motion to discharge Vice- 
Chancellor IV igrum\s order (17th Nov., 1846,) 
to restore the plaintifl’"s bill within four weeks, 
upon i)aymcnt of 20.s*. c(»sts to this defendant, 
and without payment of costs to the others, 
and to vary his order of the 2iid of Nov. The 
bill was filed and subiiccna served on the 8th 
June. Tins defendant, who appeared on the 
iGth of the same month, filed a demurrer to 
! the whole bill for want of equity and parties on 
! the (ilh of July, and pursuant to the 23rd 
! Order of October, 1842, intended to give the 
I plaintiffi notice thereof on the same day. For 
this j)urpoKe a letter was f)osted before 4 o’clock, 
which in the ordinary course of delivery would 
reach the ollice of the plaintilF’s solicitor about 
a quarter i)asl six in the evening. The latter 
dcjiosed that lie left his office at six o’clock, at 
which time the letter had not arrived, but that 
it^vas given to him with his other letters at 
nine o’clock the next morning, on which day, 
(July 7th, being tlie^ast day of filing a de- 
murrer,) another notice was duly given by the 
defendant. On the 20fli of July the plaintiff 
presented a ])etition to the Master of the Rolls, 
stating the filing of the bill and of the demurrer 
on the 6th of July, (thereby affording a recog- 
nition that notice of it had been received,) but 
that it had not been set down, and ob- 
tained an order for leave to amend. This 
order was served upon the defendant on the 
21st of July, with 20». costs, whereas by 
the 46th of the General Orders of May, 1846, 
if the plaintiff does not within twelve days after 
the filing of a demurrer to the whole bill, serve 
an order for leave to amend the bill, the de- 
murrer is to be held sufficient to the same ex- 
tent and for the same purposes, and the plaia* 
tiff is to pay to the demurring party the saoie 
costs as in the case of a demnrrer to the whole 
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bill allowed upon argument. This order with 
the 20^. was returned by the defendant, and 
leave to take the bill off the file or amend was , 
granted on the 23rd of July. A subsequent! 
{plication by the plaintiflTtotake the demurrer 
off the file for irregularity in the service by the 
post, or for leave to amend, was refused by Vice- 
Chancellor Wigram, upon the grouims that 
another order for leave to amend was then in ex- 
istence, viz., that of the Master of the Rolls, 
which would expire on the 3rd of the following 
August. On the 2nd of November his Honour 
ordered that the bill might be restored (it 
being then out of court) as to this defendant, 
and junended within four ^veeks. 

Mr. K. Parker then contended, that as there 
is no order uj)on which an order to restore a 
bill when once out of court can be founded, 
the court has no jurisdiction to make such, 
neither could a plaintifl’ who had submitted to 
a demurrer for want of equity make such an 
application. Another ground was, that the 
46th of the New Orders gave the defendant all 
the costs of the demurrer, whereas that of 
Vice-Chancellor Wiyram gave only 2().s\, and 
thus deprived him of the benefit of the whole 
costs. A third objecnon was, that the plaintifl' 
had shown no special ground for the indulgence 
which he sought, excc])t the error of defend- 
ant in sending the notice hy the post. He 
cited Calvert v. Gandy, 1 Phillips, .518 ; and 
Lloyd V. Loaring, 6 Ves. 773. 

Mr. Wilkock followed on the same side, and 
urged that the court had no ]iower to vary the 
Orders of May, 1845, which are of the same 
effect as an act of ])arliament ; that no cause of 
materiality had been shown by the plaintifl'; 
and that there was nothing whereby the de- 
fendant could be deprived of the costs of his 
demurrer, as the plaintiff admitted in his pe- 
tition at the Rolls that notice of it had been 
served on the Cth July. 

Mr. Romilly, in support of the order, sub- 
mitted that the court hud the requisite jurisdic- 
tion from the 8 & 9 Viet. c. 105, s. 2 ; that an 
order not duly served was a mere nullity; Daltoti 
V. Hay ter, 0 Jur. 674; 1 Phill. 515; and that with 
respect to the right of the plaintiff to make the 
application, the defendant having appeared and 
demurred to an amended bill for want of equity 
and parties, the case of Wellesley v. Wellesley, 
4 M. & C. 654, was in point. The court below 
had thought that as irregularities had been 
committed on both sides, justice would be best 
consulted by granting the indulgence to the 
plaintiff. 

^ Mr. Grove appeared with Mr. Romilly, and 
cited Hannam v. South London Waterworks 
Company, 2 Mer. 6l. 

The Lord Chancellor remarked that it was 
perfectly true that the court might depart from 
its General Orders for the purpose of granting 
an indulgence to promote justice, hut then it 
must have special grounds for such departure. 
None appeared in the present case, llie de- 
murrer was regular, and was so treated by the 
Vice-Chancellor, from whom there was no 
appeal on that point; and Is in fact so con- 


sidered by the plaintiff, who assumes that his 
hill is in consequence out of court. The de- 
fendant is therefore entitled to the benefit, 
whatever it may be, of having the demurrer 
allowed, and the order appealed against must 
be discharged. 

{{oils CTonit. 

In re Harrison, Jan. 28, 1847. 

TAXATION OF COSTS. — CONSTRUCTION OF 

6 & 7 vicT. c, 73, s. 

Payment of a bill of costs under protest, or 
the circumstance of there being overcharges, 
is not alone sufficient to induce the court to 
order a taxation after payment : nor is if 
a sufficient ground that the hill contains 
charges which would not be allowed between 
a mortgagor and mortgagee, if they are 
proper charges as against the mortgagee. 

This was a petition by the trustee of a mort- 
gagor to tax the bill of costs of the mortgagee’s 
solicitor, under the following circumstances : — 
The mortgagor had executed two mortgages on 
the property mentioned in the jietition, and 
being desirous of efl’ecting a sale without iiotic- 
ng the mortgagees, it was arranged that on a 
purchaser being found the mortgagees should 
reconvey to thejnortgagor, who had since died, 
so that he might he in a situation to make a 
clear title. A sale accordingly took place; but 
on application being made to the solicitor to 
the mortgagees for a reconveyance he refused 
to allow them to execute until his bill of costs 
was paid. The bill was accordingly paid under 
protest, and on this ground, as well as because 
the bill contained objectionable items and over- 
charges, the present petition was presented. 
Som(5 of the items were objected to on the 
ground of their being improper charges as be- 
tween a mortgagor and mortgagee, although it 
was admitted they would be allowed as between 
a mortgagee and his solicitor. 

Mr. Roupell for the petitioner. 

Mr. Kinder sley and Mr. Glmse for the re- 
spondents. 

The Master of the Rolls said, that it was a 
great mistake to suppose that a protest at the 
time of payment was alone sufficient to give the 
right to tax. Protests went for nothing, unless 
there was some other special circumstance, as 
want of opportunity to examine the bill, which 
was not the case here. It was also an error to 
suppose that the mortgagor was entitled to 
have the hill of the mortgagee’s solicitor taxed, 
as between himself and the solicitor, on the 
principle that everything was to be struck off 
which the mortgagee could not charge against 
the mortgagor in the account between them. 
That there were such charges was not a ground 
for taxing the hill, if the charges were proper as 
between the solicitor and mortgagee. There 
was therefore no ground for this petition but 
that of overcharges, and that alone was not 
sufficient to make a bill taxable after payment. 
Petition dismissed with costs. 
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<^{re''Cl)aiuenar of (!^n&lantr« 

Vernon v. Rudd, Jan. 29th, 1847* 

creditor’s suit.— proof op debt. 

In order to found a decree in a creditor's suit 
affecting real estate it is essential that the 
plaintiff* s debt should he proved by inter- 
rogatories before the Examiner, 

This was a suit instituted by the plaintiff on 
behalf of himself and all other the creditors of 
the testator in the pleadings mentioned against 
his executor and heir at law, the latter being 
an infant, and prayed the usual account of the 
personal estate, and also an account of the real 
estate of the testator, and of the rents and 
profits of the real estate received by the defend- 
ant, the executor. The plaintiff’s debt was ad- 
mitted by the answer of the executor, but no 
proof had been gone into in support of it. 

Mr. Stuart, for the plaintiff, asked for a de- 
cree directing the accounts prayed by the bill. 

Mr. Bird and Mr. Taylor for the other 
parties. 

The Vice-Chancellor said, that as the debt 
had not been proved, no decree could be made 
affecting the testator’s real estate, and the re- 
ference must therefore be confined to taking 
accounts of the i)ersonul estate. 

Mr. Stuart submitted, that as the Master 
would be directed to take an account of all 
debts, the plaintiff’s debt would necessarily be 
established before the Master ; but 

The Vice-Chancellor said, that was not suf- 
ficient ; the debt must be proved in order to 
found a decree affecting the estate of an infant 
heir. Tlie plaintiff might, however, have leave 
to exhibit an interrogatory for the purpose. 

tUi'cc*Cbjmrcn 0 r 38nirc. 

Coombe v. Chapman, Hilary Term, 1847. 

11 GEO. 4, AND 1 W. 4, C. 47.— CONVEYANCE 
BY INFANT. 

Order for a conveyance by an infant, without 
a reference to the Master, upon petition by 
a purchaser, 

Mr. Shapter appeared upon a petition pray- 
ing that an infant devisee of freehold property 
mif^ht be ordered to convey the same to the 
petitioner, (the jiurchaser,) under the statutes 
11 Geo. 4, and 1 W. 4, c. 47, without any re- 
ference to the Master, 'i’he suit was for the 
administration of the testator. 

Sir J. L, Knight Bruce, V. C., said, he should 
make the order without any reference to the 
Master, as it was quite unnecessary that in such 
a case there should be any previous inquiry. 

Armstrong v. Stocken, Dec. 11th, 1846. 

PRACTICE. — PAYMENT OF MONEY TO 
SOLICITOR. 

The sum of 69/. stock and Si, cash stood to 
the account of a certain party who was re- 
sident abroad ; and on an application on 
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his behalf, the money was paid to his soluA- 
tor, the solicitor and another undertaking 
that the same should be properly applied. 

The petition in this case was presented by a 
party entitled to 69/. 3 per cent, console and 
8/. cash, standing in the name of the Ac-^ 
countant-General of the court, to which sums 
the petitioner became entitled on his attaining 
the age of 21 years. He being resident at 
Honduras, the petition prayed that the sums 
might be paid to his solicitor, and in support of 
the petition a letter from the petitioner was pro* 
duced in which he expressed his desire that the 
money should be so paid. 

Roundell Palmer f^ the petition. 

His Honour, 1 will make the order upon the 
letter making the reo^uest being entered, and 
upon the solicitor ana one other party giving 
an undertaking that the money shall be pro* 
perly applied. 

The order was afterwards made. 


^uceit’ief iScncl^. 

(Before the Four Judges.) 

Newton v. Boodle and others, Hilary Term, 
1847. 

MARRIED WOMAN. — ARREST UNDER CA. SA. 

A married woman may be arrested under a 
writ of ca. sa. for costs incurred in an 
action in which she is joined with her hus- 
band on the record, 

A. and wife brought an action against B./or 
slander of the wife, verdict for the dc- 
fendant, arid judgment for the costs, 
under which A, and his wife were ar- 
rested, The wife was afterwards dis- 
charged, and A. brought an action on the 
case against the defendant and his attorney 
for the arrest of his wife, and the defend- 
ants in their plea set out the proceedings in 
the former action. 

The plea was held good on general demurrer. 

An action was brought by the plaintiff and 
I wife against Rowe for slander of tne wife, and 
a verdict found for the defendant. Judgment 
was aw'arded for costs, which not being paid, a 
capias ad satisfaciendum issued, and the plain* 
tiff and wife were arrested. Upon application 
to a judge at chambers, the wife of the plaintiff 
was afterwards discharged. The present action 
on the case was then brought by the plaintiff 
against the defendant, the attorney in the 
former action, Rowe, and another, for the in* 
jury done to him in the arrest of his wife and 
the disbursements he was compelled to make 
in order to obtain her discharge. The defend- 
ants severed in their pleadings, and the defend- 
ant in hia plea justified as the attorney, and set 
out the proceedings in the former action, the 
verdict, judgment, and subsequent arrest under 
the writ of cd, sa. To this plea there was a 
general demurrer and joinder. 

Mr. Atherton lox the plaintiff contended, that 
in cases where the wife has not contributed to 
the cause of action, and is only joined with her 
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httfiband on tke record for conformity with in execution. And it has been laid down in 
technical rules, that in ouch a case she is privi- the Exchequer,^ and, as I think, correctly, that 
lef^ed from arrest. In support of this propo- the practice to discharge from arrest on mesne 
position he relied on a passage from Black- process was introduced by the feeling of hu- 
stone’s Commentaries,* where it is said, “if manity of the courts; but even that feeling will 
judgment be recovered against a husband and not warrant the intei^erence in arrests on exe- 
wife for the contract, nay, even for the mishe- cution. 


haviour of the wife during her coverture, the 
capias shall issue against the husband only, 
which is one of the many great privileges of 
English wives.’' The v/ril of rn. sa. and sub- 
sequi'Tit j)rocee(lings are irregular and void. 
Cassida v. Sfeimrt,^ .arid other aiiiliorities were 
cited. 

CowUrtf/, for the defendunt. cited linhfdni/ v. i 
Dif/hy Y. Ahmndar,'^ Finch v. ])uddin,^‘ 
hangsiaffv. liainA Sparkes v. 

Mr. Atherton was heard in ]\*])ly. 

Lord JJenman^ C. J. This case has been 
very fully anti al>ly argued, and we do riot en- 
tertain any doubt upon it. I'hc question 


The courts have said that they will not dis- 
charge a wife, where she has separate property 
of her own. It would not he just to do so. 
The projierty may not be directly within her 
control ; it may he vested in trustees, but 
vested in tliem for her use and benefit ; and 
till she uses it as she ought, she shall not have 
her liberty. But it does not follow from this 
that where she has no pro])erty she is to he dis- 
charged. ’riie question is, whether she is liable 
to he taken ? ()n this ])oint there arc some 

very early eases. Some of them arc to be 
found in ttolles’s Abriilgiiient.' 'I’wo cases 
liavc been referred to which are ad verse to each 


whether within the statute 23 Henry 8, this ‘ other. My brother has asked, but 

WTit has been properly issued against the hus- j lias received no answer to the question, why it 
hand and wife. ’I’he statute re.quires that the ri« less the act of the wife to oust a }»laintiir of 
same process should issue for costs against . his projierty than to coniinit an assault and 
plaintirts who had become liable to jiay them liattery. In the latter ease the wife was taken: 
as had theretofore been issued against defend- I that shows tliat she was liable to be taken in 
ants. Mr. Atherton says, by a sort of literal ! tb:» other case, for there can lie no tliffcrencc in 
constnictiou in favour of the wife, tlir.t in cer- | the liability. 

tain jiarlieulars this requirement of the statute ! It apjiears to me that there is a reasonable 
cannot be carried into full effect; that it has ! pntx'ipk- on which it might be said that the 
notliing to do with husband and wife as co- ! law would not allow the v/ife to be taken at all, 
plaintiffs or Cii-defendants. But I arn of > and that is, that the husliand is supposed to 
opinion that it applies to all the opposing have entire control over the acts of the wife, 
parties in an action, whoever they arc. Then ; He may prevent her from bringing an action, 
the question arises, whether at common law or he may jmt an end to it when it is brought, 
this writ sliould be issued against the wife sued But that doctrine would go further than say- 
wilh the husband wlien the verdict was again.st- ing that the execution against her should be 
them. On this subject certain old autlioritics ■, set a.sidc; it would go the. full length of s.aying 
have been cited. Mr, Justice Blackstone has tliat she has not anything to do with it. But 
expressed an opinion, but all doubt is en-: there ia no person whatever wlio says that, 
tirely removed on examining tlie authoritie-s. ^Hcr intcrc'^t is distinct from her husband's; — 
An anonymous case'* is cited as an authority of it is kcjit alive ; — she may have damages and 
this kin f|. When we look at that ease nothing costs, and if her busban 1 shonhl die in the 
can be more dear or satisfactory tlian that it i.s course of the action, her remedy would still 
not to be relied on for the purjiose for which it simdvc. 'rhere is a kind of muiuality between 
is cited. The case contradicts itself. There it; the wife and the adverse party ; the husband 
appeared to be known to the court that the wife; p^*'‘tecls her inijere.st during his life, and it 
alone had been guilty of the battery, yet botli survives her after his death, 
husband and wife were found guilty. But it i.s Without entering into any consideration of 
extraordinary that Mr. Justice Blackstone! the rationale of this matter more than is ne- 
should have overlooked the case of J/wyo v. I ecssary, we may say that it is clear that the 
Cogshill,' ill tile same volume ; and to the case - hooks recognise the right of arresting the wife, 
of Anderson V. Roberts) which he himself rc- ! JtTid most jiarticularly is it recognised in some 
ported. So that at. least tli-rre is authority | of the cases which have been br« night as pro<^ 

i.,;.! A I to the contrary. The wife has frequently been 

arrested on mesne process and brought before 
a court to be hailed. How couhl she be re- 
quired to be bailed if there \v is no legal right 
to arrest her. Such cases are no jiroof of the 


s^ainst authority ; hut the doctrine laid down 
by the cases 1 have cited ajipears to me the 
»ore rational. It appears to me that though 
the court will interfere to discharge a married 
woman arrested on mesne process, it will not 

interfere, merely on the ground that she is a illegality, hut of the legality of the arrest, 
inarned woman, to discharge her from arrest Other cases produced for the same purpose 

— admit of the same answer. 

• 3 vol. 414. 

« 2 Stra. 985. 

‘ Cro. Car. 407. 


2 Man. & Or. 437. 

“ 9 Bing. 412. 

• 1 Wilson, 149. 

*» Cro. Cnr. 513. 

^ Sir W. BL 720, 


\^Tien we talk of the meritorious came of 
action ” we use a phrase, one of that general 

1 Bamit V. Joitu, 3 DowL & Lownd. fl6y. 

' 1 Roll. Abr. 2-20, 221. 



hupefiw CouHi : Vmti of tf the Bankruptcy XJommisnoners, WT 


kind of which there are many in the law ; it is 
not that there is any merit in the wife in brings 
ing the action, but it is that she is the legal 
cause of the action. It is impossible for any 
otie to enter into the consideration of these cir- 
cumstances ; for in a case in which the wife is 
the complaining party she may have brought 
on herself by her own reprehensible conduct the 
very treatment of which she complains. It is 
sufficient for the law to lay down general rules ; 
and if the wife is a cul]>able party, or, as failing 
in a suit which she ought not to have instituted, 
becomes liable to costs, they may be enforced 
against her. 

We have no kind of doubt upon this case, 
and we should not be justified in introducing 
into the miiuls of tlie profession any degree of 
doubt by hesitating to exjiress our opinion upon 
it. I 

Coleridge^ and IVightmnti^ J.’s, ! 
concurieiL i 

j 

Jiidgnu’iit for the defendant, i 


CToiivt of llicbicto. j 

Expartc TJaiifjurg, re Carendhih. Feb. 2nd, ! 

1S47. I 

PRACTICK, — COSTS. FKKS UNO lilt 1 ^ 2 1 

AV. 4, C. .00. 

Where, a bnnkrnpf had oblnincd his eertijieafe, 
and the fees of the official assignee and of 
the messenger had been puUf bat no credit , 
zo/ i’ assignee had been chosen, the solicitor ■ 
to the fiat hud a bill of costs, and applied 
that the same might he paid out of a sum. of 
money standi ng to the credit of the bank- \ 
rupf's estate. Held, that the fee.s of 10/. | 
and 20/. directed bg the st,rt. i tV 2 M\ 4, j 
c. 7rerr pngablf^ before the solicitor''* s 
bill ica.s paid, and the petition was dismissed, | 

For.s'/er applied to the court in snjiport of aj 
petition jiraying for jiayment of the costs i 

of the pcMitioiier, the solicitor lo the fi.'it, out of: 
the sum of 27/. st-mding in the mime of the | 
Accountant in Bankruptcy to the credit of the j 
bankru|)Fs estate. 'I'he fees of 20/. and 10/. j 
directed by ibe statute bad not been jiaid as no ■ 
assignees bad lieeti chosen, nor was it likely j 
that such choice would ever he made, and I 
those fees were not payable till after such : 
choice. In November, 1S46, the bankrupt ob-| 
tained bis certificate, and the petitioner had not i 
received any costs, but the fees to the official ! 
assignee and of the messenger had been paid. | 

The Chief Judge said he had been informed j 
^ Mr. Ayrton, the Registrar, that the Lord j 
Cfhanccllor had intimated an o])iuion that the 
solicitor’s bill was not payable out of the estate 
until payment had been made of the fees in 
^eetion. His Honour’s oiunion had alwap 
been, that as the lan^age of the act was ob* 
•oave, a £scal regulation in favour of the public 
ought not to have effect given to it to the de« 
tBU&ent of a solicitor to Sko iiiM;. As, however, 
Ibalwad of the court had iatimated such an 
opinion, this court was hottt^ by :iii» and h« 


should therefore dismiss the petition, and the 
matter, if the petitioner thought fit, eotdd be 
brought under the notice of the Lord Chan^ 
cellor.* 


CIRCUITS OF THE COMMISSIONERS. 

roil TFIIi UKI.IKV OF 

INSOLVENT DEBTORS. 

Summer Circuits, 1847. 

BOUTIirilN CIUCIMT. 

Henry Hoynolds, Ksq. Chief Commia- 

sioner. 

Berkdiirr, :it. Reading, Tuesday, .hine 22. 
(higortlsliirr, nt Oxford, Thiirsdav, .hirie 24, 
Worceslei shire, a( Worceste-, Saturday, .Flint* 26. 
Bothiorsliiie, at. Presteigne, i'ne.sdav, .Funo 29. 
Ilerejontshh-e, at. Ilerefonl, Weilne.siliiy, June 30, 
Jireikutui.diire, at I^reeou, Kridav, July 2. 

Curniiii iheiidtire, at Carmarthen, IMorulav, July 5. 
tMrttigaushh'e, at. Cardigan, Wednesday, July 7- 
Peinhi oheshire, at IIav»M fordvvest,'i'hursday, J illy 8. 
(•tani:troini!shirey at Svvan.se.i, Monday, July 12, 
(•lumi>ry;aiishhe, at (’ardifV, Tuesday, July 13. 
IMimniouthshire, at Monmouth, Thu rsdiiy, July 15. 
(tloiicedershire, at Oloueoster, Saturday, July 17. 
At the City and C<.-unty of the City of Bristol, 
I’ue.sdav, Julv liO. 

Sonirrscldiin', at Hath, 'F’liursdav, July 22. 
Swicrsetshire^iii 'Taunton, Tridav, July 2.S. 
Cornwall, nt T>o(lniiM, Tuesday, J uly 27. 
Deroudiire, iil Plymouth, W'ednesday, July 28. 
JJcroushiie, at the (Jastle of Kxeter, Frida}'-, July 
30. 

At the City an.l County of the City of Exeter, the 
.same day. 

Dtcseishire, at l)orch.\ster, Monday, Aug. 2. 
IVillshh'c, at .Sali^ihury, VVeclnesday, Aug, 4. 

At the 'Town and County of tho I'own of South- 
iimptnn, 'I'hnrsday, Aug. !>. 

^'ioathamplon , at W incdiestm’, Friday, Aug. 6. 

NOItlllLltN’ CMtCUIT. 

John Greatlied Harris, F.sij, Coaimissiuncr. 
Yorkshire, at ShcHield, Friday, June HF. 

Yortyhhe, at VValvelield, iMonday, July 21, 

At the Town and (bounty of tho Town of Kingston- 
U)a>ii-lliill, Triilav, June 2.5. 

Yoil'-.!iire, at the Castle of Voik, Monday, J utio 28, 
Yort:ihire, at Uiehmorid, 'Thuisday, July 1. 
Durham, at Hurhaiu, Friday, .Tuly 2. 
Norlhomherlauft, at tlie Moot Hall, Newcastle- 
ij]»on-'Ty ne, Monday, July h. 

At the 'Town niid Coynty of the 'Town of New- 
castle upon-'l'yno, tho same day. 

Cumherland, at Carli.sle, Wednesday, July 7. 
Westmortland, at Applehy, Friday i July 9, 
\Ves(m.irelan(ty at Kendal, Saturday, July 10. 
hancushire, at Lancaster, Monday, July 12. 
Lancashire., nt Liverpool, Monday, July 19. 
Mautgomeryshire, at Welchpool, Thursday, July 
22 . 

Merionethshire, nt Dolgelly, Saturday, July 24. 
Carnarvomhire, at Carnarvon, Tuesday, July ^7. 
Anglesey, at Beaumaris, Wednesday, July 2B. 

• See Exparte Pdttercon^ in re WiUiamSf 1 
Dc Gex, 18S ; Exparte HcpkmB, in re 
I De Gex 204 ; and Eeqporte Teague, i Gex;, 
p. 140. 
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Denbighshire, at Butbin, Friday, July 30. 
Flint&ire, at Mold, Monday, Au^. 2. 

Cheshire, at the Castle of Chester, Tuesday, 
Ang.3. 

At the City and County of the City of Chester, 
tlie same day. 

MIDLAND CIRimiT. 

William John Law, Esq., Commissioner. 

Essex f at Chelmsford, Thursday, June 24. 

Essext at Colchester, Friday, June 25. 

Suffolk, at Ipswich, Monday, June 28. 

'Norfolk, at the Castle of Norwich, Wednesday 
June 30. ' 

At the City and County of the City of Norwich, 
the same day. 

Norfolk, at Yarmouth, Thursday, July 1. 

Suffolk, at Bury St. Kdraunds, Saturday, July 3. 
Norfolk, at I.ynn, Monday, July 5. 
Northamptousliire, at Piterboroiigh, Tuesday, 
July 6. 

Huntingdonshire, at Jluntinj^don, Wednesday, 
July 7. 

Cambridgeshire, at Cambridge, 'J’hursday, July 8. 
Northamptonshire, at Northampton, Saturday, July 

10 . 

Rutlandshire, nt Oakham, Monday, July 12. 
Lincolnshire, at Lincoln, Tuesday, .Tuly 13. 
Nottinghamshire, at NoiLingham, Thursday, July 
15. 

At the Town and (’ounfy of the Town of Notting- 
ham, the same day. 

Derbyshire, at llerby, Saturday, July 17. 
Leicestershire, Leicester, Monday, July 19. 
Staffordshire, at Statford, Wednesday, July 21. 
Shropshire, at Shrewsbury, Friday, July 2*3. 

At the City and County of the City of Lichfield, 
Saturday, July 24. 

Shropshtrc,fii Oldbury, Monday, July 26. 
Warwickshire, at Birmingham, the same day. 
Warwickshire, at Warwick, Tuesday, July 27. 
Warwickshire, at Coventry, Wednesday, July 28. 
Reeybrdshire, at Bedford, Friday, July 30. 
Buckinghamshire, at Aylesbury, Saturday, July 
31. 

IIOMK CIRCUIT. 

Charles Phillips, Esq., Commissioner. 

Kent, at Dover, Thursday, July 8. 

At the City and County ol'tlie City of Canterbury, 
Saturday, July 10. 

Kent, at Maidstone, Tuesday, July 13. 

Sussex, at Lewes, Friday, July 30. 

Hertfordshire, at Hertford, Friday, Aug, 6. 

LAW PROMOTIONS AND APPOINT- 
MENTS. 

Christoph F.u TTotson, Esq., of Lincoln's Inn, Bar- 
ristor-at-Lnw, has been appointed an Assistant 
Commissioner, for the period of 30 days from 
the 17th of February instant, for the purpose 
of conducting n special inquiry into the ac- 
counts of the "Weymouth Union. 

MASTERS EXTRAORDINARY IN CHAN- 
CERY. 

From Jan, 26th to Feb. 19th, 1847, both inchisive, 
with dates when gazetted. 

Banning, Charles Stcckdale, Luton. Fob. 16. 
Cowdry, Nathaniel, Bath. Feb. 19. 

Eastwood, Abraham Greenwood, Eastwood, near 
Todmorden. Feb. 19. 

Edmonds, Richard Oard, Plymouth • Feb. 16. 


Parliament, — Editor* s Letter Box. 

Guy, Henry, Carlisle. Feb. 2. 

Mounsey, George, Carlisle. Feb. 2. 

Patterson, Alexander Frederick, Southampton. 
Jan. 26. 


DISSOLUTIOlfSrOF PROFESSIONAL PART- 

NERSHIPS. 

From Jan. 26th to Feb, 19th, 1847, both inebuive, 
with dates when gazetted. 

Carter, Francis and Alfred Carter, Coventry and 
Oldbury, Attorneys and Solicitors. Feb. 5. 
Holden, John, and John Long worth Clarke, Liver- 
pool. Attorneys and Notaries. Jan. 29. 
Mackey, William Henry, and William Bolton Gir- 
dlestone, Southampton. Attorneys and So- 
licitors. Feb. 16. 

Prout, William, and George Bridgman, Dartmouth, 
Attorneys and Solicitors. Jan, 26. 

Williams, David, and Daniel Breese, Fortmadoc, 
Attorneys and Solicitors. Jan. 26. 

PROCEEDINGS IN PARLIAMENT RE- 
LATINO TO THE LAW. 

Illottdt of (Fommons. 

NEW DILLS IN PROGRESS. 

Law of Railways. For 2nd reading. Mr. 
Strutt. 

Agricultural Tenant-right. For 2nd reading. 
Mr. Strutt. 

Roman Catholics Relief. In Committee. 
Mr. W^atson. 

, Pious and Charitable Property. For 2nd 
reading. Lord J . Manners. 

Rating Small Tenements. For 2nd reading. 
Mr. Waddington. 

Markets and Fairs Clauses, In Committee. 
Mr. Strutt. 

Public Undertakings Clauses. Com- 
mittee, Mr. Strutt. 

Gas \YorkB Clauses. In Committee. Mr. 
Strutt. 

Waterworks Clauses. In Committee, Mr. 
Strutt. 

NOTICES OF NEW BILLS. 

For the Speedy Trial and Punishment of 
Juvenile Offenders. Sir John Pakington. 

To Encourage Life Insurance. Mr. Godson. 
Total Repeal of Punishment of Death. Mr. 
Ewart. 

TAXES ON JUSTICE. 

Mr. Watson’s motion has been postponed 
till after Easter. 

THE EDITOR’S LETTER BOX. 

The paper on the iiower to appoint new 
trustees is acceptable. 

P. R. A. *8 suggestion of a substitute for the 
Annual Certificate Duty shall be noticed next 
week. The objection to it, however, is, that it 
would be imposing a tax on the administration 
of iustice. 

Tlie letter from Preston as to the operation 
of the Small Debts Act on existing actions 
shall in substance be inserted. 



DIGEST, AND JOURNAL OF JURISPRUDENCE. 


SATURDAY, MARCH 6, 18i7. 

- * * Quod magii ad mos 

Pcrtinet, et nescire malum est, agitamus.*' 

Horat. 


THE SMALL DEBTS COURTS, law. If the latter construction prevails* 
NEW RULE OE EVIDENCE. enactment is fraught with the most 


j momentous results as regards the social 

and moral interests of society* 

COMPETKNCY OP HUsBANo AND WIFE AS | No doubt, the tendency of courts of 
WITNESSES FOR AND AOAiNST each OTHF.K. juatice ill modern times has been, . to dig- 
Wk alluded some months since to the countenance objections as to the compe- 
important change in the law of evidence | tency of witnesses founded upon the cir- 
about to be introduced under the provision | cumstance that the witness was interested 
of the County Courts Act of last session J in the subject-matter of litigation. It has 
(9 & 10 Viet. c. 95, s. 8*3,) wliich allows a ■ been thought more conducive to justice to 
husband or wife to be examined in a cause j admit the testimony of interested parties, 
in which one or both are' parties. Tlie ^ leaving it to the tribunal called upon to 
clause is as follows : — ! give effect to such testimony to consider 

“ That on the hearing or trial of any \ the degree of credit to which such evidence 
action or other proceeding under this act, ! is entitled, and how far its weight is af- 


.the parties thereto, their wives and all 
other persons, may he examined, cither on 
behalf of the plaintiff or defendant, upon j 
oath, or solemn affirmation in those cases in 


fected by the influence under which it is 
given. This principle is w^ell expressed in 
the preamble of the Act “ for improving 
the Law of Evidence,” (6 Si 7 Viet. c. 85,) 


wliicii persons are by law allowed to make ! which was framed and brought before the 
affirmation instead of taking an oath, to be ; Upper House of Parliament by Lord 
administered by the proper officer of the i Denman, and which recites, that “ the in- 
court.’* ;c|uiry after truth in courts of Justice is 

The vagueness and absence of precision often obstructed by incapacities created by 
which prevail throughout the act arc oh- I the present law, and it is desirable that 
servahle in this section, and will probably | full information as to tlie fitets in issue, 
suggest many grave doubts as to its scope | both in criminal and in civil cases, should 
and meaning. Without wasting time in be laid before the persons who are ap- 
criticising the language, we desire to un- pointed to decide upon them, and that 
derstand, whether it is intended by this such persons should exercise their judg* 
provision merely to enact that parties and ment on the credit of the witnesses ad- 
their wives shall not be considered incom- duced, and on the truth of their testi- 


petent as witnesses, and tlieir testimony mony.” The statute then proceeds to dc- 
excluded by reason of their interest in the dare, that witnesses are not to be excluded 
subject-matter of the suit ? or is the effect from giving evidence by incapacity from 
of the enactment also to abrogate the well- crime or interest ; with this proviso, how- 
established rule arising out of the relation ever, ** that this act shall not render com- 
ofhupband and wife? In either point of any party to any suit, action, or 

view the clause introduces a startling al- pvueeeding, individually named tn the 
teration in the spirit and practice of the record, or any person in whose immediate 
VoL. XXXIII. No. 991, 
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T%e Small Debts Courts^- 

and individual behalf any action may be 
brought OF defended, eiilier wholly or in 
part, or the husband or wife of such 
persons respectively.*’ With n clear per- 
ception of t]M9 aniaduef 40^ 4>e 
against, andrfw’asfWfu 
the remedy, the Lord Cidef Justice of the 
Queen’s Bendti, who has Jiad most, exten- 
sive experience insqich matters, so recently 
as the year 1843, thought it expedient ex- 
pressly to declare that the parties to a 
cause, and the wives ol such persmia, 
should not he competent witnesses. The 
converse is to be tlic liv.v in the courts es- 
tablished under the Small Debts Act. 
IIow far it is likely to opeiale in advancing 
truth, or increasing a regard for the S{)- 
lemnity of an oath, that the principals in 
litigation, during the excitement of a trial, 
should be called upon to give their own 
version of facts, or negative those adduced 
on the other side, we leave to be deter- 
mined by those whose experience enables 
them to recal an instance in which a plain- 
tiff and defendant havebeen examined under 
an order of reference. In a great majority 
of cases, the relative position of plaintiff 
and defendant in a suit involves the public j 
assertion of a conflicting state of facts. A. i 
claims a debt, which he alleges B. owes to j 
him. D. in his defence alleges, cither 
that he never owed the debt, or that he 
has paid it. The party in the wrong, be- 
fore he comes into court, lias already 
pledged himself to a misstatement of facts. 
To maintain a character for veracity, it is 
essential that he should support by liis own 
oath the declarations he has made to his 
neighbours and friends. Is it wise to place 
a party in a position where the influences 
of interest and feeling are inevitably op- 
posed to llie obligations of an oath? Is 
there not some reason to apprehend thatj 
the enactment, whicli enables a plaintiff or 
defendant to be his own witness, will afford j 
an advantage to the reckless and iinprin-j 
CJpled, outrage justice, and render the 
courts about to be established throughout { 
-the country the hotbeds of perjury 

By the clause under consideration, how- 
vever, it is not merely the parties to an action 
who are competenMo give evidence, the 
wife of either party may be examined, at 
the instance, we presume, either of the hus- 
band or of the adverse party. All the ob- 
jections to a party giving evidence in his 
own cause, and many others peculiar to 
the social poBition and character of females, 
arise when we find a wife called upon to, 
give evidence % iier liasband. Bat sup- j 


-JVew Rule of EMlffscs. 

pose the adverse party desires to avail 
^ himself of the wife’s evidence against her 
husband, is he to be restrained from doirtg 
so by any other rules than those whfeh 
TOjddjireyail'in ihe,^ximi^^ any in- 
witless ? Tbe irnportance of the 
const rdetion to be put upon the 83rd sec- 
tion of the act in tins respect may be, more 
re^Oy .^ppreciafed bj^ an examir^tion of 
the principle upon which riie rule hereto- 
fov-e acted upon, both in civil and criminal 
cases, was founded. It is thus stated by 
Mr. Starkie, in his treatise on evidence 
^‘Tlie hu^and and wife cannot be wit- 
nesses for each other, for their interests 
are identical, nor agetinst each other on 
I grounds of public policy, for fear ol creat- 
ing distrust and dissension between them, 
and occasioning perjury. So important 
(continues the learned writer) is this rufef 
that the law will not allow it to be violated 
even by agreement : tbe wife cannot be 
examined against her husband, although he 
consent; and the principle is further pre- 
served by adliering to the rule even after 
the marriage tie has been dissolved by the 
death of one of the parties, or by a divorce 
for adultery.” 

The general doctrine, that the trust and 
confidence which ought to subsist between 
man and wife must not be betrayed, and 
tliat intolerable political inconvenience 
would arise if discord and dissension were 
caused between persons standing in so 
close and tender a relation, by obliging the 
one to give evidence against the other, has 
been recognised and acted upon for cen- 
i turies by all the great luminaries of the law, 
'That a principle so long established, of 
'such frequent application and productive 
jof such important results, should be set 
[aside without any discussion as to its 
: merits, or any calculation as to the conse- 
quences that may arise from its abandon- 
I ment, we are unwilling to believe. So far 
^ as can be inferred from n diligent perusal of 
the parliamentary debates, tlie clause 
above cited, was introduced w ithout expla- 
nation, and passed both houses of parliament 
without argument, discussion, or reference. 
No light, therefore, is thrown upon the id- 
tentions of the legislature from contempe- 
raneous declarations, and we return to the 
language of the clause in question, as lif- 
forcling tlie only materials by whidi ft can 
be construed. With the latitude nedes- 

* Vol. 2, p. 3rd ed. Citing, Co. litiifi, 
112, 187 ; 2 Hawk. c. 46 ; ^ Hale, 279 s 
wicke, 264, and 6 East, 192. 
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wrily Allowed on cross^exdfnination, great 
practical dilHculty may be anticipated in 
•fttticrvmg tbe rule in its integrity; but 
Are Tenture respectfully to suggest to those 
on whom the duty devolves of administer- 
««« the new law, that tlie terms of the 
section under consideration are not such as 
to require a departure from the rule, that a 
wife shall be protected from disclosing 
facts which have come to her knowledge 
'in confidential intercourse Avith her bus- 
iiand; and that a difierent construction of 
the clause may be attended with incalcu- 
lable mischief. 

We have been inducetl to avail ourselves 
of an early opportunity of directing atten- 
tion to this point, from seeing it stated 
some days since in all the daily papers that 
Mr. Bingham, one of the police magis- 
trates at Marlborough Street, had stated it ! 
to be his intention to allow the wives of; 
persons charged before him with criminal | 
ofiences to be examined, in supposed con-j 
formity with the intentions of the legisla- 
ture as disclosed in the section referred to. 
Such a resolution appears to have been at 
llie least premature. The law only autho- 
rises the adoption of such a proceeding in 
courts constituted under the Small Debts 
^\ct; and it is to be hoped it w'ill not be 
into effect in any court, without due 
consideration and a determination to limit 
the course of cross-examination in the 
manner suggested. 

THE NEW BANKRUPTCY AND INSOL- 
VENCY BILL. 


The ist section, therefore, reiMals tlMwe 4M0ir, 
so far as the last act relates to insohreiic^ waA 
iosolvent debtors, aad Al power, jurisdictuMi, 
a&d authority given by each acts, or bytlie 
rides and orders made in pursuance thereof, to 
the Court of Bankruptcy, and to the cominis- 
sioners and district commissioners thereof in 
matters of insolvency. 

2. Petitions under recited acts which are now 
in dependence, &c., to remain in force, &c. 

3. That U»e Court for the Relief of Insolvent 
Debtors in England,* and the commissioners 
thereof, and the judges appointed or to be ap- 
pointed under 9 & B) Viet. c. 95, for the more 
easy recovery of small debts and demands, 
shall have jurisdicdon in all matters of insol- 
vency ; the said Court for the Relief of Insol- 
vent Debtors, and the conimissioners thereof, 
in all cases in which the insolvent shall have 
I resided for twelve calendar months within the 
I counties of Middlesex, Hertford, Kent, Surrey, 

Sussex, Hants, Oxford, Buckingham, Berks, 
Bedford, Northampton, Huntingdon, Cam- 
bridge, Norfolk, Suffolk, or Essex, to which 
counties the jurisdiction of the said court and 
the commissioners thereof is henceforth hereby 
restrict^, except as to petitions now in depend- 
ence or which shall have been presented prior 
to the passing of this act ; and the judges of 
the County Courts aforesaid in all cases wherein 
the insolvent shall have resided elsewhere, and 
shall have been for twelve calendar months re- 
sident within the district of the judge to whom 
Ihe shall prefer his petition; and that every 
1 judge of the County Courts aforesaid shall, 
from and after the passing of this act, have and 
exercise tlie same power, jurisdiction, and 
authority in all respects under the acts now or 
hereafter in force relating to insolvent debtors, 
or the said Court for the Relief of Insolvent 
Debtors, and the commissioners thereof ; and 
that every such judge, and every commissioner 
of the Insolvent Debtors’ Court, shall, singly, 
be and form a court for every purpose under 


It will be recollected that the abolition of the ^ 

Swtuagint” Bankruptt'y Commissioners, asj 
Lord Brougham termeil them,— the creation of 
New Bankruptcy Courts, with a Court of 
the delegation of much of the 
iitsoh'ency business to the Commissioners in 
Bankruptcy, were the works of his lordship. 

The following bill is a marvellous illustration 
of the instability of modern legislation, intro- 
duced, as it has been, by the same learned 
lord 

It proposes to repealthe jurisdictionof herMa- . 
je8ty\ Court of Bankruptcy and District Courts | 
of Bankruptcy in matters of insolvency, to 
abolish the Court of Review, and to reduce the 
ttomber of commissioners. It recites, that it 
hath been found that the jurisdiction in matters 
of iasolvency gwen to her Majesty’s Court of 
Banknimtey and District Courts of Bankruptcy 
hy Ihe 5 dc d Viet. c. 1 Ifi, and 7 & 8 Viet. c. 96, 
Is attended with inconveiiience to the suitors in 
fhatt eoiirta, and is pnjudicud to such courts 
an oonrts'foT the tif bankrupts 

iaatatfis, and tl^ diatrifoittoa of Assets. 


this or the aforesaid acts. 

4, That the said C3ourt for the Relief of In- 
solvent Debtors, and the commissioners thereof, 
and the judges of the County Courts aforesaid, 
shall, within their respective jurisdiction afore- 
said, have power, forthwith aftei* the filing of 
the jietition of any insolvent debtor, to make 
an interim order protecting such insolvent 
debtor from arrest ; and if such insolvent be a 
prisoner in execution upon any judgment ob- 
tained in any action for the recovery of any 
debt mentioned in his schedule, such court or 
I commissioners or judge aforesaid may, if they 
' shall think fit, order his discharge : Provided 
always, that on., the granting of every such 
interim order or discharge, such coi^**^* 
mlssioner, or Judge by whom the same snail be 
made shaT take from every such insolvent an 
undertaking in writing to attend every sittingot 
the court held in the matter of his petitioner 
at any time when required by such court;, 
missioner, or judge so to do ; 

Wilfal Whw neglect 

iwr .Wl be • •“ 

T 8 



hardfiUboun in' tbs 

tnrMHir tha sanw j aodi Iba^liia^ode.aad' form 
of prpoeduve before euchi^ourt! aod commia’ 
fiiooare and judgee afmeaid abalL i& all other 
respecte be the eaine «« Ihm now in use in the 
said Court for the Relief of Insolvent J^ebtors, 
and that in the courts of the said judges the 
olerk of court shall in every case of insolvency 
be and act as the provisional assignee of Uie 
estate and effects of the insolvent, and be 
subject to the same rulc^, regulations, and pe- 
nalties, and hold his office of provisional assig- 
nee on the same terms, and in the same way 
ahd manner in every respect, as the provisional 
assignee of the said Court Vbr the Relief of In- 
solvent Debtors now holds his office. 

5. The Court of Review and offices of the 
chief and puisne judges abolished. And every 
commissioner of her Majesty’s Court of Bank- 
ruptcy and District Courts of Bankruptcy shall 
he and form a Court of Record, and have ori- 
ginal jurisdiction in all matters heretofore 
within the province of such Court of Review or 
judges respectively. 

6. 'I'hat an appeal may be made to the Lord 
C!hancellor against the decision of any such 
commissioner, in the same manner as appeals 
nre now made from decisions of the Court of 
Review ; but that no appeal shall be comi^etent 
against the decision or order of any conimis- 
■sioner as to the allowance or 8U8[>ension of any 
bankrupt’s certiBcate, his decision as to which 
shall be final and complete, and that such cer- 
tificate, whep allowed and signed by the com- 
missioner, shall from and after the passing of 
this act require no confirmation. 

7. On the next three vac mcies of commis- 
sioners happening in London, their offices to 
be abolisheu. 

8. Apj)eals from decisions of Courts of Bank- 
ruptcy to Ije heard by Lord Chancellor or one 
of the Vice-(yhancellors. 

9. If commissioners in London be reduced 
to three, senior commissioners in the country 
to succeed to vacancy. 

10. 'riiat all matters and questions heretofore 
referable to and decided by a subdivision court 
shall be heard and decidecl by the commissioner 
acting in the prosecution of the Bat under which 
the same shall have arisen, or by any other 
cQiqmissioner of the Court of Bankruptcy who 
may he acting by him, and that any one com- 
missioner shall henceforth have and exercise 
the same power, jurisdiction, and authority as 
lias heretofore been vested in such subdivision 
courts. 


i^haU'lM fhsrealtvr.^filei^'i&c^i in ths^iand'' 

of&ce*. ' ' '' ‘i ■ '’!■ .' ( > I 5 ■ 1 iii'Ji;';- 

1 5. On deatfai ; of Clerk, of iEmokBieiits; 

duties of office* to be traufifemd to the Master^ . 
and the I.iord Chahcelloi^ may make; culss,. 
appertaining to the said office. : ' ' * 

16. Chief clerk of Master may, in certain 
cases, act as deputy to the Master^ under on 
order of the Lora Chancellor. 

IT* Providing for reduction of registrars in 
London. 

18. Providing for reduction of registrars In 
the country. 

19. On registrars in London being reduced 
in number to three, the senior registrar in the 
country entitled to vacancy. 

20. That it shall be lawful for any registrar 
of the Court of Bankruptcy or District Courts 
of Bankruptcy, during vacation, or during the 
illness or necessary and unavoidable absence 
of any commissioner thereof, and under an 
order Vrorn the Lord Chancellor for that pur* 
j»ose had and obtained, to act for and as the 
deputy of such commissioner in the prosecution 
of any Bat in bankruptcy, and that such regps* 
trar so acting shall have and exercise all power 
vested in such commissioner, except the power 
of commitment : Provided always, that all de- 
positions taken before such registrar, and all 
acts done by him, shall be reduced to writing, 
and shall be annexed to and form part of the 
proceedings under such fiat. 

21. That no person shall be appointed a re- 
gistrar of the Court of Bankruptcy or District 
Courts of Bankruptcy who shall not be a bar- 
rister of five years standing at the bar, or of 
three years standing at the bar having previ- 
ously practised as a special pleader for three 
years, or an admitted attorney of one of her 
Majesty’s superior courts at Westminster, or of 
her Majesty’s (/ourt of Bankruptcy, in actual 
practice of not less than five years standing on 
the roll of such court or courts. 

22. Lord Chancellor may order certain an- 
nuities on retirement to^he paid. 

23. Time within which clerk or usher whose 
office may be abolished is to make his claim 
for compensation to the Commissioners of the 
Treasury, who are to examine into the same. 

24. Official assignees, &c., to be transferred 
to other courts as Lord Chancellor may direct. 

25. Lord (’hancellor, &c., to make rules for 
carrying this act into execution. 

BRIEF NOTES OF DECISIONS IN ANP 
AFPER HILARY TERM. 


11. Every fiat issued to he allotted to the 
Court or District Court of Bankruptcy by the 
Secretary of Bankrupts, &c. 

12. Office of Chief Registrar of Court of 
Bankruptcy to be abolished, and duties trans- 
ferred to the Master of the court. 

13. After passing of this act no fees to be 
takeQ,«xce|»t those enumerated in Schedule (A). 

14. All ^persr in the office of the Chief 

Registrar shall hie transferred to the office of 
the and all documiente heratofore filed, 


PRINCIPLE UPON WHICH INJUNCTIONS AR& 
GRANTED TO PREVENT THE INFElNak- 
M ENT OF patent RIGHTS. 

In a late case, upon a motion for an 
tion to mtriUA the defendant from , using^for* 
disposing of an instrument constructed by him 
for the purposes of an electric telegraph, on HuiH 
ground that all or most of the ittc^fpaitsdf 
were pirated from the plaintiffs’ telegcaplue 
machinery, the Lord C^Rcellor, upon appeal 





ft«m tiMf Vioe^CfaAnte^ vdfiMed tk« 

injunction, entered full^ into an examinati 4 Mi 
of 4ii0* fM^itici{ilei upim' irloch. he was disposed to 
griiit'/xli^ refuse iiutthctions, when Uie aliened 
infiaDgenient ite:^ied.l^^^^^ In this 

case the plaintiffs had oikained a patent for 
theirdnvention in 1837, and another for im- 
provensents in 1840, and again for further tm. 
provements in 1842, when they also obtained 
an act incorporating them into a company, 
llie defendant had also recently obtained a 
patent for his invention, which was in use on 
several lines of railway. After hearing the case 
very fully argued, his lordship said his difficulty 
wat, how to apply the rule of the court to facts 
not clearly established, lie had occasion often 
lately in this court to consider and state how 
the rule of the court was to be applied in re- 
spect to injunctions in cases in wliich the legal 
right was established ; but where that right 
was doubtful it was very difficult and dangerous 
for the court to interfere, as there was no com- 
parison between the mischief that would be 
done by refusing to interfere, and what might 
follow by interfering in a case where it might 
afterwards turn out tnat the party in whose 
favour the court exercised its jurisdiction had 
no right to its protection. He, therefore, said, 
on these occasions, that in such cases it became 
the duty of the court to he extremely cautious 
in granting injunctions. It was said at the bar, 
that he carried that doctrine further than any 
of his predecessors in this court, hut he knew 
lie did not. He did not, for instance, carry it 
so far as Lord Eldon, who, in the case of Hill 
V. Thompson, said he would not interfere at all 
in protecting a patent right, unless in case of 
long previous use, w'ithout having that right 
previously established at law. He (the Lord 
Chancellor) would not say he would refuse in- 
terference, or would be disposed to carry the 
rule of non-interference so far as that, if a case 
requiring it had been before him. The long 
undisturbed enjoyment of a thing n :»uld give 
the owner a right against all the world, but 
without such enjoyment, even in patent rights, 
it would not be safe to interfere by injunction, 
as it might afterwards he found that the jiarty 
had no legal right. He was wnlling to assume 
that these plaintiffs had a right to all the in- 
ventions and matters comprised in their patents, 
atill it would he rash in him to come to the 
conclusion that all these matters were the same 
for which the defendant had obtained his 
patent, in the face of the affidavits of most 
ominent scientiffc persons, who swore that the 
matters in the defendant's instrument, claimed 
by ilie plaintiffs as their inventions, were essen- 
tially diffet-ent from them. The question was, 
wKctlifer tins court was to interfere and stop the 
defendant in what he was doing, before the 
plaNUiffB had established their title to what 
they .^0 claimed. He was of opinion that such 
tnterterieiioc would be rash, after what those so 
iBiteh<indip iroteed in these matters, had stated 
ill Ibffil^afllidwite. ^ Hftwnuld^n^ say tliat these 
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wheUter Ite himself woirid be doiiig rMri' to itf> ‘ 
terfere before the pleinti^ estabtimed ' theif < 
titl^ was what he had great doubt oL Upon 
these considerations became to the conelutlou. 
that the Vice-Chancellor was right in hie de- 
cision, and that the plaintiffs must establiBli 
their right at law before the court would inter* 
fere for their protection. The Electric Tdegre^h 
Company r. Nott, Lord Chancellor’s Court. 
24th Feb. 

• 

ENFORCING OllEDIENCB TO CROWN OFFICR^ 
SUliPOSNA. 

When the decisions of the Court of Queen’s 
Bench in settlement Cases rendered it manifest 
that no order of removal could be sustained 
which was not founded on strict legal evidence 
disclosed in the examinations, it was appre- 
hended that great difficulty would arise in en- 
forcing the attendance of hostile witnesses be- 
fore justices of the peace. It was pretty plainly 
intimated, however, by the Court of Queen’s 
Bench, that one means of procuring evidence 
before the inferior tribunal was by issuing a 
Crown Office subpoena in the ordinary form ad 
testificandum, when oral evidence only was re- 
quired, or a suhpmna duces tecum where the 
witness was to produce documents. (See 
Corners, C. O. Prac. 256.) In two cases of 
recent occurrence it was contended that parish 
officers or their solicitors were not bound under 
a sub, due, tec. to produce rate hooks or other 
documents, called for to fix the ])ari8h to which 
such documents belonged. To this it was an- 
swered by the court, that parties in poasession 
of the documents were bound, at all events, to 
attend with them in obedience to the writ; 
whether they should he required to submit tlie 
documents to inspection and examination was 
a different question, on which the court gave 
no opinion. See Rey.v. Greenaway and Rey^ 

V. Curey.^ 

This point has not yet been settled. In a 
very late case, where an attachment was moved 
against a party who had attended under a 
Crown Office subpoena before two justices, 
upon an application for an order of removal, 
but refused to give evidence because he was a 
rated inhabitant of the parish to which it was 
sought to remove the pauper, the Court of 
Queen’s Bench discharged the rule for an at- 
tachment, on the ground that the affidavit on 
which it was moved did not show affirmatively 
that the justices had jurisdiction, or that any 
complaint was made to them. lieg, v. Vickery^ 
29 Jan. Q. B. 




REPEAL OP AITORNEYS’ CERTIFI- 
CATE DUTY. 

The readers of this work need no remind- 
ing of the exertions which have been Mde 
from year to year by those who fconduct it to 

expedite the r^p^l , of this . 

' -■ i . 


*> y B. lift. 


iiiia; 
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^^^ej/pedke/* lor at aoma tiuoe or othor, t€ there 
Waiiy sense €»£ tfrdiamry josliee or common 
coosistencf, it be repeafed. Lately we 
enj^sfied an opinion, that In the present 
state of public affiurs, any attempt to ac- 
celerate the repeal would not only he unsuc- 
cessfol nour, but tvonld probably tend to retard 
it hereafter. 

A correspondent who has ably supported the 
claim of the profession for many years, writes 
thus ; — 

** There is no occasion to defer the repeal of 
that most unjust and unequal tax, the certificate 
duty, in its present form for a day. Government 
can get more money by a ta.Y that will not be 
felt by three-fourths of the profession who 
sudTer from it, by imposing a duty on every 
writ, declaration, judgment, bUl in Chancery, 
answer, decree, conveyance, railway bill, &c., 
ITie small fee of 6d., Ijy., I 5 . 6d., or 2s. 6c?., ac- 
cording to circumstances, will pay government 
well, and can easily be collected by the officers, 
and it may extend to stamping deeds. If it 
did give trouble, that is no reason why the pro- 
fession should be robbed next November, but it 
will not. Government is bound to do this now ; 
and next session let the justice of the tax at all 
be investigated. They have no right^to throw 
out hints that the lawyers will find means to 
make their clients pay it, as 1 have heard some 
say. After having for many years oppressed 
the profession, government has no right to 
insult it. P. R. A. 


Considering a duty on all the principal pro- 
ceedings in an action or suit by whomsoever paid 
as a tax on the administration of justice, we j 
expressed our doubts of the propriety of such 
a substitute. Our correspondent makes the 
following reply : — 

^ How will the substitute I propose for the 
certificate duty be a tax on the administration ! 
of justice ? I propose that the attorney, not | 
the client, should pay it. The attorneys at . 
present pay 12?. a year in a most oppressive j 
ai^ ruinous form. Is that a tax on the ad- | 
ministration of justice? If so, my substitute is 
no worse / and if not, the notion of its being a 
tax on the administration of justice is wrong. 
It will afford relief to those who are entitled, 
and it will not hurt the country which through 
their rulers and representatives have treated the 
attorneys unjustly, and is bound to give im- 
mediate relief. P. K, A. 


NEW ORDER IN CHANCERY. 

TXANUrEa OV CAUSES. 

Se/urdsjr, 27th February, 1847. 

" Wbeebae, kem the ^sei^ state of the 
business before the Lovd Chancellor and the 
Matter of the Rolls respeedvdy, it Is expedient 
that a portion of the causeo aet down to be 
heard before the Master of the Rolls should be 


transferred to the Lord ChsBcdloe^ar Book of 
Causes for hearing t Now we do hereby ovdnr^ 
that the several causes aet forth in the sch edolo 
hereunto subjoined be accordingly transfisreed 
from the Book of Causes of the Master of tho 
Rolls to that of the Lord Chancellor. And we 
do further order, that the causes so to be trails**' 
ferred, (although the bilk therein may have 
been marked for the Master of the Rolls under 
the orders of court of the 5th day of May, 
1837> and notwithstanding any decree or orders 
therein made by the Master of the Rolls,) siiall 
hereafter be considered and taken as causes 
originally marked for the Lord Chancellor, and 
be subject to the same regulations as all causes 
marked for the Lord Chancellor are subject to 
by the same orders. Provided, nevertheless, 
that no decree or order made by the Master of 
the Rolls in any of such causes shall be varied, 
or reversed than by the Lord Chancellor hinw 
self. And this order is to be drawn up and 
entered with the registrar. 

i Kerr v. Gillespie, ) 

Davis V, Robarts, > 

Robarts v. Davis. ) 

! Howard v. Prince, 1 
Pringle v. Stapleton, f 
Wood 1). Swann. 

! Wiggins V. Pnppin, } 

Some V, Clarke, 

Same v, Pappin, 

Same V. Marriot, 

J Carlile v, Morrice, 

Same v. Same, 

( Attorney-Gen. v. 

< Same V. Mould, 

( Same v. Parker, 

(Signed) 


for. dirs. and costa* 

exons, and fur. dirs* and 
costa. 


East Retford, ) fur. dirs* 
V costs and 
) petition. 
Gotten HAM, C. 
Langdals, M. B. 


The causes named in the underwritten List 
will, on the Gth day of March next, be trans- 
ferred from the Paper of the Master of the 
Rolls to’ the Paper of the Lord Chancellor, u»r 
less the solicitors for all the parties in any of 
such causes shall, before the said Gth day of 
March, sign and deliver at the Office of the 
Secretary of the Master of the Rolls a request 
in writing, that the causes named in such re- 
quest respectively, may remain in the paper of 
the Master of the J^lls, in which case the causee. 
not named in any such request wiU alone be 
transferred at the time aforesaid. 

i Syms V. Lee, 

Coragio Lee, 

Same v. V'^ink. 

Trotter v, Wnlmsley. 

Attorney-Gcn. v. Wright* 

Same v. Same* 

Attorney-Gen. v. Corporation of Leicester, 
Kirton v. Lymsk 
Brown V, Selby* 

Attorney-Gen. v. Gibbs. 

Baker v. Bayldan, ) 

Same v, Addey. 3 
Coombee v. Stewart.. 

5 A ttorney- General v. Day, | 

4 Same V. Johnson. ( 

Lord Mostyn v. Spencer, > 

Moetyn «. Same. S 

Attorney- Generpl f. Coitbu 
Peters v. Peters. 
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Same, vi Wieharu y 
f %ikae V. Hard.vrielr, I 
I Same v; Goodyear, f 
'Blagrasre «. Blagrave, t 
Same v. Same. | 

Thorpe e. Hiirvey. 

^l^owding r, Bartley, 

Same v. Same, 

^ Same V. Same, 

* Fiissell V. Bartley, 

Same v. Doweling, 

’Same V, Bartley, 

^Same v. Dowding. 

Wilkinson e. Cliarlesworth*. 

{ Smith V. Earl Effingham, > 

Same v. Same. 3 

RULES OF PRACTICE FOR THE 
COUNTY COURTS IN ENGLAND. 

1. Every plaint must be entered upon ap- 
plication at the office of the clerk, pursuant to 
the form in the plaint book in the schedule to 
these rules annexed. 

2. On entering the plaint, the plaintiff shall 
if the sum sought to be recovered shall exceed 
6Z. deliver at the office of the clerk as many 
copies of a statement of the particulars of his 
demand, or cause of action, as there are de- 
fendants, with an additional copy to file ; pro- 
vided always, that in all cases, the judge, in 
hite discretion, and on such terms as he may 
think fit, may adjourn the cause at the hear- 
ing, for the delivery of n statement of particu- 
lars or further particulars. 

3. At the time of entering the plaint, the 
clerk of the court shall give to the plaintiff a 
note according to the form in the said sche- 
dule; and no money shall be paid out of court 
to the plaintiff unless on production of such 
note, or by order of the judge. 

4. The summons to appear to a plaint shall 
be issued according to the forms in the sche- 
dule, and shall be dated as of the day on which 
the plaint was entered. 

5. Tile clerk shall annex to each summons 
to be served one of the copies of the statement 
of the particulars of the plaintiff’s demand fur- 
nished to him pursuant to rule 2, sealed with 
the seal of the court. 

6. Every such summons must be served ten 
clear days before the holding of the court at 
which it shall be returnable. 

T> The service of any summons to appear to 
a plaint, must be either personal, or by deliver- 
ing the same to some person at the place of 
abode, or the place of business of the de- 
feadai^. 

8*. Where a defendant shall be living or 
serving on board of any ship or vessel, or be 
restdisg or gartered in anj bacracks, and 
serving her Majesty as a soldier or msfine, it 
shatt be sufficisBt. aerviiee to delvver li» si^ 
mouto the senior officer on: hoerd^ or le< the 
penon who may it the. time havci: ehmge of 
such ship enr vesasi, or to tho a^ntosMr m the 
coeps, or any offiewr OF sergesnt of' the coma 
to whM susfei 
long, or be attached. 


9. Where a defendant shall be working in 
any romo or other works carried on under 
ground, and the bailiff shall not be able to 
serve hw with a summons, as hereinbefore di- 
rected^ it shall be sufficient service to deliver 
the summons to the engins-man, banks-man, or 
other mrsoh in charge of such mine or works. 

10. Where any defendant shall, by keeping 
his house or place of abode closed, or by vio-^ 
lence or threats, prevent any bailiff’ from serv- 
ing the summons as hereinbefore directed, and 
such summons shall haVe been affixed on the 
door of such house or place of abode, or other- 
wise served as nearly as may be according to 
the mode hereinbefore directed, such sendee 
shall be deemed good service. 

11. Provided, that in all cases where a sum- 
mons to appear to a plaint shall not have been, 
served personally, and the defendant shall not 
appear at the return day, it must be proved to 
the satisfaction of tlie judge tliat the service of 
such summons has come to the knowledge of 
the defendant ten clear days before the said 
return day. 

12. Where any such summons has not been 
served as hereinbefore directed, the judge may, 
in his discretion, in order to save the Statute 
of Limitations, direct another summons or 
successive summonses to be issued, bearing the 
same date and number as the first summons. 

13. The Tjailiff who serves a summons to ap- 
pear to a plaint shall indorse on a copy of such 
summons the time and manner of the service 
thereof, and shall produce such copy, so in- 
dorsed, at the court at which such summons 
shall be returnable, and such copy shall be 
filed by the clerk of the court. 

14. The above rules, except rule 11, as to 
the mode of service of summonses to appear to 
a plaint, shall apply to the service of all sum- 
monses, judgments, orders, notices, and pro- 
cesses whatsoever, issuing under the authority 
of the said act, exceiJt where otherwise directed 
by the said act or any rule under the authority 
thereof. 

15. Where the defendant pays money into 
court, the same must be paid into court five 
clear days before the return of the summons. 

16. If the plaintiff elect to accept in full 
satisfaction of the debt or damages claimed, 
such part thereof as shall have been paid into 
court by the defendant, and shall give a written 
notice to that effect to the clerk of the court, 
and a like notice to the defendant, by serving 
the same on such defendant personally or 
leaving it at his place of abode or business 
three clear days before the return of the sum- 
mons, the action shall be discontinued, and 
the plaintiff shall not be liable to any further 
costs. But in default of giving such notice 
the suit will proceed ; and if the plaintiff da 
not appear at the hearing, he shall be liable to 
pay to the defendant such costs as he may in- 
cur in appearing to try the cause, or such other 
sum of money as the judge may order. 

IT* Where a d^naant desires to set off any 
del^ or demand alleged to be due to Juitl ^ 
the plaintiff, he must give notice theceeff m 
writing to the cl^k of the codtt, and 
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to such clerk two copies of a statement of the 
pmticularB of audh fits cbar days be- 

fore the return of the «oimnonai : 

18. Tlie clerk of the court shi^ give to the 
plaintiff a notice of such set-off, lEuseording ; to 
the form in the schedule, in manner directed 
by the act, together with one of the copies of 
such particuhtrs of set-off, sealed with the 
seal of the court : Provided always, that where 
such notice shall not have been given, the 
judge in his discretion, and on such terms as 
he shall think fit, may adjourn the hearing of 
the cause, to enable the defendant to give such 
notice such number of days before the day to 
which the hearing may be adjourned, as the 
judge shall think proper. » , 

19. Where a defendant intends to rely on 
the special defence of infancy, coverture, the 
Statute of Limitations, or his discharge under 
any statute relating to bankrupts, or any act 
for the relief of insolvent debtors, he shall 
give notice in writing to the clerk of the court, 
five clear days before the day on which the 
summons is returnable : Provided always, 
that where such notice shall not have been 
given, the judge, in his discretion, and on | 
such terms as he shall think fit, may adjourn ' 
the hearing of the cause, to enable tne defen- 
dant to give such notice such number of days 
before the day to which the hearing may be 
adjourned, as the judge may think proper. 

20 . Every notice of a demand of a jury, | 
where the debt or demand claimed shall ex- ' 
ceecl £5, must be made in writing to the clerk 
of the court, two clear days before the return 
of the summons i , 

21. No application for a new trial, or to set 
aside any procecding^s, shall be made subse- 
quently to the court at which such trial or 
other proceeding shall have been liad, unless 
the party making such application shall have 
given a written notice thereof to the clerk of 
the court at his ofilice, and to the other party, 
by serving the same personally on such party, 
or leaving the same at his usual place of 
abode or business, seven clear days before the 
time of holding the court at which such appli- 
cation shall be made. 

22. Where any money is paid into court 

under any execution or order of the court, if 
the clerk receive notice from any party of his 
intention to apply to the court to set aside the 
execution or order under which such money 
is paid into court, the clerk shall retain the 
same until after such application has been de- 
termined, or until the judge shall otherwise 
order. # 

23. When any order is made for the pay- 
ment of any debt, damages, costs, or other 
sum of money by instalments, such instal- 
ments shall be payable at the oiiice of the 
clerk of the court, at such periods as the court 
shall order; and if no order be made, then the 
first shall become due at the expiration of one 
eidendar month from the day of making the 
order, and evety fluccessive instalment at like 
periods of a ealnidar month from the day of 
the previous kiatalbleiil becoming due. 

24. Whera eldtle, goods, or chattels 


taken as a distress for rent in arrear, or damage 
faisaat^ shall have been replevied .by the sha- 
riff, the party at whoae instance such replevin 
shall have been made eball .en^r his plaint in 
the court held under the authority of this jact» 
for the district within which such distress pan/ 
have been made. 

25. On eutering a plaint or replevin, the 
plaintiff must specify and describe in a state- 
ment of particulars, the cattle, or the several 
goods and chattels taken under the distress, 
and of the taking of which he complains. 

26. All actions of replevin in cases of dis- 
tress for rent in arrear, or damage faisant, 
shall be tried in a summary way as all othar 
actions in the courts held under the authority 
of this act, and the judgment therein in or- 
dinary cases, whether for plaintiff or defend- 
ant, shall be according to the forms in the 
schedule, or to the like effect. 

27. Execution on a judgment is not to issue 
by or against any person not a party to such 
suit, without a plaint and summons upon the 
judgment, the proceedings in which shall be 
the same as in ordinary cases. 

28. Wliere a judgment has been given for 
or against a person deceased, his executors or 
administrators may in the same manner sue or 
be sued upon the judgment. 

29. The ordinary judgment against execu- 
tors or administrators shall be, to pay the 
debt or damages and costs to he levied out of 
the goods of the deceased in their hands, and 

. as to the costs, if there are no such goods, 

I then to be levied out of their own goods. 

30. Where the defence is that executors or 
•administrators have fully administered, if it 
I be adjudged by the court that they have assets 
I not administered, then a like judgment shall 
I go as in the above case, but only as to the 
I goods of the deceased, to the amount proved 
I to be in tiieir hands, and of assets quando 
I acciderintf as to the residue ; the judgment as 
to costs shall be, that they be levied de bonis 
testatoris si, ^c., et si non, de bonis propriis^ 

31. If the sole defence by executors or ad- 
ministrators be, that they have fully admi- 
nistered, and the judgment of the court is for 
the defendants, it shall be, that the amount 
found to be due be paid and levied out of the 
assets of the deceased quando acciderint, and 
the costs sliall be in the discretion of the 
judge. 

32. W’ here judgment has been given against 
executors and administrators, that the amount 
be levied upon the assets of the deceattd 
qmndo acciderint, the plaintiff may at any 
time proceed by plaint against them, suggest* 
ing that assets have come to their hands, and 
the court shall proceed and pve judgment 
thereon, if for the plaintiff, as in rule 29» and 
if for the del'endants, they shall be entitled to 
their costs. 

33. Where judgment has been given that 
the ^ debt (or oamages) and costs levied ifo 
honis testatoris, and the plaintiff coniplaioo> 
that the defendants have been guilty of^ a 
denmitmmi, taamuttoh aa no goods iQ£>t1ie deiK> 

ceased are fortheoiaiiig^is 
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issued, then ft samtnons inay be taken 
the form given In the schedule, or to the like 
. and th^retipony as in ordinary cases; the 

court shall proc^ to the hearing arid judg- 
ment, and if judgment be gh’^en against siich 
executors or administrators, then it shall be 
that they pay the debt, or damages and costs, 
to be levied de bonis testatoris, si, et si 
noHy de bonis propriis, 

34. Where in an action against executors or 
administrators, the defence is, that they are 
pot executors or administrators, or it is founded 
on some matter or thing arising since the 
death of the testator or intestate, e.r. gr, a re- 
lease to the defendants, if the judgment of the 
court be against them, it shall be, that the debt 
or damages and costs, to be levied and paid 
de bonis testaforis si, ^c., et si non, de bonis 
propriis, 

35. The judge shall in each case order what 
number of witnesses shall be allowed, on taxa- 
tion of costs, the allowance for whose attend- 
ance shall he according to the scale ip the 
schedule, unless otherwise ordered, but in no 
case to exceed such scale. 

36. All costs shall be taxed by the clerk of 
the court. 

37. No warrant of execution or commitment 
shall be executed after the exj)iration of two 
calendar months from the date thereof. 

38. Every summons for a party to ^ippear 
to be examined upon oath, pursuant to the 
98th section of the said act, shall he served 
not less than three clear days before the day 
on which the party is required to appear to 
such summons : Provided always, that service 
of such summons at any time before the time 
appointed for the ajipearance of such party 
may be deemed by the judge to be good ser- 
vice, if it shall be proved to his satisfaction 
that such party was about to remove out of the 
jurisdiction of the court. 

39. Where any claim shall he made to or in 
respect of any goods or chattels taken in exe- 
cution under the process of any couii; holden 
under the authority of the said act, or in re- 
spect of the proceeds or value thereof, by any 
landlord for rent, or by any person not being 
the party against whom such process has is- 
sued, and summonses have been issued on the 
application of the officer charged with the exe- 
cution of such process, such summonses shall 
he served in such time and manner as herein* 
before directed for a summons to a])pear to a 
plaint, and the claimant shall be deemed the 
plaintiff, and the execution creditor the defend- 
ant; and the claimant shall, five clear days 
before the day on which the summonses are 
returnable, deliver to the ^said officer, or ]em>^e 
at the office of the clerk of the court, a particu- 
lar of any goods or chattels alleged to he the 
property of the claimant, and the grounds of 

claim, or in case of a claim for rent, of the 
mnount thereof, and for what period the same 
jp claimed to he due, 

> 40. The clerk of every court ^all keep the 
aesnsral books, and in the form in the schedule^ 

, ;41v. Every entry in eoch.books shall have a^ 


number prefixed, corresimndfiig with the nunir 
her of the plaint to which it refers: ; ^ . 

* 42. The clerk of every court shall have an 
office at each place >vhef e the court of whiob 
he is clerk is held. 

43. All matters or things required to be done 
by the clerk of the court may be done by the 
clerk of the court, or by the assistant clerk or 
clerks provided by him. 

44. The office of the clerk shall be opeA 
dail 5 % and the office hours shall be from ten 
o’clock in the morning until four in the after- 
noon, 

45. At every court, or at such other times as 
the judge shall require, the high bailiff shall 
deliver a statement or return, pursuant to the 
form in the schedule, of what shall have been 
done since his last return under every process 
of execution or commitment, which he shall 
have been required to execute. 

46. Eight days before the day of the holding 
of the court, the high bailiff shall deliver to the 
clerk of the court a list ot all summonses to 
a])pear which shall have been served, and the 
clerk shall forthwith stick up such list in his 
office. 

47. Every high bailiff required to execute 
any warrant of execution or commitment issu- 
ing out of any other court, shall make a return 
to such last-mentioned court forthwith on the 
execution thereof ; and if he shall not have exe- 
cuted such warrant, he shall return the same at 
the expiration of two calendar n^onths from the 
date thereof. 

48. Every bailiff levying or receiving any 
money by virtue of any process issuing out of 
the court of which he is bailiff, shall, within 
three days after the receipt thereof, j)ay over 
the same to the clerk of such court. 

49. If any high bailiff shall have levied or 
received any money under any process issuing 
out of any other court, lie shall, within three 
days from the receipt thereof, ])ay over such 
money, retaining the fees fpr execution thereof,. 

' to the high bailiff of such last-mentioned court. 

50. No summons, notice, order, or other 
process shall be served on Sunday, Christmae- 
day, or Good Friday; but such days shall be 
counted in the computation of the time required' 
hy these rules, unless any of such days shall- 
be the last day of such time, in which case it 
shall be excluded from such computation. 

51. In case of proceedings not provided for 
by the forms in the schedule, the clerk of the 
court shall issue the necessary process, using, 
where practicable, the forms^ftescribed in tlw 
schedule as guides in framing the same. 

52. Wherever the singular number is used 

in these rules in reference to persons or things^ 
it shall he understood, when necessary to give 
full effect to the rule, to mean several persons, 
or things ; and every word importing the mas- 
culine gender shall in like manner, when neces<^ 
sary, be understood to include the feminine 
gender. Fanp. Ppllock, 

Wm. Wightman, 

O. CRSaSWBLL^ 

.W. .Eulk, 

E. V. Williams. 
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u&T OF 


^ Warrants m n^raiited in Town for Breccmsbire^ tke Bofrmigli of Csnoos^Mf 
Aire, Durhain, Exeter, Gloucestershire, Gloucester City, KuitgglOE^upoi^ loacmim. 
Counties, not before named. 

Office Hours, in Term, from 11 till 4 ; 


Countietf t/^c. 
Bedfordshire . 

Berkshire « 


ENGLAND. 

Sheriffs, 

m Robert Netvland, of Kempston, Esq. •• 

• William Henry Stone, of Streatley House, Esq: 


Berwick-upon-lVeed 
-Bristol, City of • 

Buckinghamshire . 


Alexander Cahill. Benrick*upon-Tvreed, Esq. .. *« 

Abraham Gray Harford Battershy, of Stoke House, Westbury-upon-Tiyss,' 
Gloucestershire, Esq. •• .. .. •• •• •• 

The Baron Meyer Amschel de Rothsohild, of Mentmore •• 


Cambridge and Hunts 
Canterbury, City of. 
Cheshire • . 


Robert Francis Pate, of Wisbeach, Esq. •• •. 

William James Cooper, of High-street, Canterbury, Esq. 
Rttlpli Gerard Loycestor, of Tofi-hall, Esq. .. •• 


Cheater, City of 


John Rogers, of Chester, Esq. 


Cinque Ports 


His Grace the Duke of Wellington •• 


Cornwall 

Coventry, City of 
Cumberhad • 
Derbyshire . 
Devonshire • 

Dorsetshire . 
Durham . 

Essex • 

Exeter, City of 

Gloucestershire 

Gloucester, City of 

Hampshire • 

Herefordshire 
Hertfordshire • 


Huntingdon Sl Cambridge 
Kent . 


Kingston-upon-HulI 

Lancashire 

Leicestershire 

Lincolnshire • 

.Lincoln, City of|| 

Lichfield, City of 

London, City of 
iffiddlesex . 

Monmouthshire 

Hewcastle-upeh-Tyirb 

NorfoUc • • 

Norwich, Cfty ef • 
NorihamptqaiAdfO 


Nicholas Kendal, of Pelyn, Esq. •• •• •• •• •• 

Act ii&6 Viet. 0 . 1 10, 8. 10, abolished the Office of Sheriff for this City, and 
Gilfred William Hartley, of Uosehill, Esq. •• •• •• ** 

John Bell Crompton, of Milford, Esq. •• •• •• •• 

Henry Champernowne, of Dorlington, Esq, •• •• •• 

Thomas Bowyer Bower, of Twerne Minster, Esq. •» •• 

John Fawcett, of North Bailey, Durham, Esq. •• •• •• 

William Coxbend Marsh, of Park-hall, Esq. •• •• «• «• 

Henry Wibocka Hooper, of 12, Bedford-circus, Exeter, Esq. •• •• 

Thomas Burwick Lloyd Baker, of Hardwick-court, Esq. •• •• 

Francis Hawkins, of Gloucester, Esq. «• •• 

Lancelor Archer Burton, of IVarblington, Havant, Esq. •• •• 

Sir Valters Comewall, of Mocoas, Bart. .. .. .. «• 

Humphrey Harper Burcbell, of Bushey Grange, near Watford, Esq. • . 

Robert Francis Fate, of Wisbeach, Esq. «• •• «• •• 

John Felly Atkins, of Halstead, Esq. .«• .. .. 

John Lee Smithy of Sutton in Holderness, near Hull* Esq. •• •• 

IVilliom Gale, orLightburn-houso, Ulverston* Esq. •• •• •• 


William W^ootton Abney, of Swepstone, Esq. •• 

Theophihis F-airfax Johnson, of Spalding, Esq. •• 

W iliiam Henry Johnson, ef Lincoln, Esq. ... « . 

Joseph Pitt, of Lichfield, Esq. •• « • 

J Robert William Kennard, Esq. «• •• •• 

I Tbninas Challis, Esq. .. •• 

William Mark Wood, of Ruronev, Esq. . . « • 

Joseph CratdiaU, of Newcastle-upon-Tyne, Esq. • • 

Sir Jacob Henry Preston, of Deeston St. Lawrence, B«rt. 

Charles Winter, of Norwich, Esq. ^ 

Thomas Tryon, of Butwick-paik, Esq. «.• . •» 





LUt^Witr^ M ifySits. 

<^epunes/AND Aoiitfts, ior 1847.1 

ItadnorsJiire, and all idaceg except Bristol, Canterbury. Cinque Ports, Chester, 
l^coln . City, Monmouthshire, Norwich, Poole, Southampton, lork City, and thd noain 


and in Vacation, from 11 tni 3. 

£i 

Under-Sheriffs, 

Henry Lucas,' of Newport Pagnel, Bucks, Esq. 


ENGLAND. 

Deputies and Town Age its, 

q. .. Messrs. Gem, Pooley ^nd Beisley, 1, 'LincolnV 
inn-fields. 


Edward Vines, of Readinpf, Esq. (A. U. Messrs. 

Vines and Hobbs, of Reading:) .. «• 

George Marshall, of Berwick-upon-Tweed, Esq. •• 
William Ody Hare, 3, Small-street, Bristol, Esq. •• 


Messrs. Abbott, Jenkins.and Abbott, 8, New Inn, 
George Knos, 4, Bloomsbury Square. 

Messrs. Bridges, Mason and Bridg^?.s, Princes 
Street, Red Lion si^uare. 


James James, Esq., (firm James and Smy tines,) of .... 

Aylesbury .. .. •• •• William Meyrwlt, 8, Furnivals-inn. ^ 

fidward Jackson, of Wisbencli, Esq Messrs. Wins and Tw n>“g. 1, t«™>- * Inn-squarc. 

John Nutt, of Canterbury, Esq. •• •» Robert Soulbee, 16, Lly-place.] 

Messrs. James and Thomas Roscoo, Knutsford, . . , , , ■ . . 

(A. U. John Hostage, Cheater, Esq.) .. Messrs. Cole and Son. 4. Adelphi-terrace, Strwd. 

John Finchett Maddook, Town Clerk of Chester, John Pbilpot, jun., 3, Soutbampton-street, Blooms- 
Esoa bury. 

Thomas Pain, of Dover, Esq. . Messrs. Wright and Kingsford, £3, Esse.x-street, 

Strand. 

Thomas Coodo, Esq., (firm of Goode, Sous and Messrs. Coode, Brown and Kiugdon, 13, Bedford 
Shilson,) of St. Austell .. .. •• Row. 

Warrants are now granted .. •• •• By the Sheriff of WAnwicKSniRK. 

Wilson Perry, of Whitehaven, Esq. ., . . William Edward Stubbs, R’j . 

John Barber; of Derby, Esq. . . . . . . Messrs. H. and C. Hall, 16, New Boswell-court 

Frederick Kitson, (6rm Sanders and Kitsq,.) of o r.rav'a Inn-sunare. 


Exeter, Esq. .. •• ••• •• 

William Manfield, of Dorchester, E.sq. .. . 

William Emerson Wooler, of Durham, Esq. •• 

Hichard Bullock Andrews, of Epping, Esq. •• 

John Laidman, of Exeter, Esq. •• •• 

Robert Wilton, of Gloucester, Esq., (A. U. .Tohn 
Burruf), of 3, Berkeley-st., Ciloucoster, Esq.) 
Edward Pollard, of Gloucester, Esq. .. 


Charles Seagriiu, of Winchester, Esq . . 

Francis Lewis Bodenham, of Hereford, Esq. 
Messrs. Longmorc and Sworder, of Hertford, 

Fldwnrd Jackson, of Wisbeach, Esq. •# 


Messrs. Beevor and Buckley, 2, Gray’s Inn-square. 

.. John Bishop, 14, Lincoln’s Inn Fields. 

... Henry Morgan Vano, Carlton- chambers, 12, Ro- 
gent-street. 

Messrs. Nelson and Wynn, Gresham -place, Lom- 
bard-street. wr. 8 

Messrs. Clowes, Wedlake and^Clowes, 10, Kings 
Bench-walk 

George Pleydoll Wilton, 1, RAymond-buildings. 

,, Messrs. Wjitson, Broughtons and Son, 5, falcon- 
square. , 

• William Braikenridge, 16, Bartlett s-buildings, 
Holborn. 

,, Messrs. Overton and Hughes, 25, Old Jewry. 

,, Messrs, Hawkins, Hloxom, Stocker and Bloxam, 2, 
New Boswell-courU .« 

. Messrs. Wing and Twining, 1, Gray’s Inn-square* 


Mr..r£p«l«';r. Franc cd Palmer. 84. Bedford. 
ChsrterSpHmn Todd, of HulV. Esq. I! M<>«r8, Hick, and 

Robert Francis Yarker. of tJIrerston. Esq.. (A. U. ITiomas Jones Mawe. 4, New Bridge-street, Black 

John Wm. Richard Wilson, of Preston. Ksq.) friari , o R.vmond- 

William Dewes, of Aahby-de-la-Zauch, Esq. .. Messrs. Parker 1 aylor and Roole, 3, Raymond 

buildings, Gray’s Inn. 

Maurice Peter Moore, of New Sleaford, Esq, <A.U. Messrs. Taylor & CoUi8Son,88, Great jamea-atret, 
H. Williams, of Uncoln, Esq.) .. .. 

Richard Mason, of Lincoln, Esq. .. .. Messrs. I aylor 8t Collisson, 88, Great Jamewtreet. 

Bedford-row. ^ 

JohnPlalipt>yett.B6n.,ofLitchgeld,F.8q. .. Messrs. Baxt^ 48, Lincoln’s Inn Fields. 

Ijohn Adams Tilleard, Esq, 34, Old Jewry .. j square. 

C.BnFoz, of Newiiort, Esq.. (A. U. Messrs. Pro- n 

there, Tewgood, and Fox, of Newport) George Hall, 11, New Boiwell-court. 

(A.U.MMm. Mmm.. WW 

iAdttmTa5f1or and Bona, Norwich) •. •• »isair ..las.* Gitv-road. 

comma, «f Norwidi. Esq John Mills. 3, Cnpflwll- 

i^LUnh.«r£stltifaig,Esq. .. « Messrs. Grimald^ Stable, m.4 Bn™. 



iUIP 

jKbrtJmmVeVland • * Jameft Htnry HeUk Atkiujion,of Angcrtoo^?£5qw > v : ;*i^v . ' ^ «• 

Kottioglmttsliire • • Jbim Vere, of CarUon-upon-Trent^ Esq. ,• < *• ^ > •• 

Ko(Sin{(lia1ln/Totni of .* Jolm Barber, of Nottinglmm. Esq. •• .'•* ■ ■■■' •'■■■■•.• ■ ' V 

Oxfordsliiro . • • llenry Daskerville, of Crowsb'y-ptrk, ilenWjvu'ppn-Tbsmoa ». •• 

Foole^ Tonrn of * • George A ntlioncy Adams, of I lam worthy, Puole/Ea^. j»*. ** «• 


Rutlandshire. • . Richard Lucas, of Edith Weston, Esq. .. •« 

Shropshire • • . Josejdi Wnables l.ovett, of Belmont, near Oawestrv, Esq. 


Somersetshire • • John Matthew Quantock, of Norton Sub llamdoa, South Peiherton, Esq. «• 

Southampton, Town of . Henry Brett, of Southampton, Esq. .. •• •• •• •• 


Stofibrdshire 
Suffolk . 


Sir Edward Dolman Scot!, of Great Barr, Bart. 
JUnry Jiimcs Oakes, of Nowlon-court, Esq. .. 


Surrey. 


Joseph Bonsor, of Poulsden, Ksq. •• 


Sussex 


William Gratwicke Kingleside Grutivicke, of Ham, Kski. 


Warwickshire 


George Wliicldon, of Springfield -house. Esq. •• 


Westmoreland 

Wiltshire 


The Right Hon. the Earl of 'riianot ., •• •• 

AVudhain Locke, of Ashton* liouse, Codford St. Peter, Esq. 


AVorcestershire 
Worcester, City of 
Yorkshire « 


• Edward Gresly Stone, of Chamber*s>couit, Longdon, Esq, 

• Edward W'ebb, of Worcester, Esq. •• •• •• 

. Joseph Dent, of Ribston*}iaik, Esq. .. •• 


York, City of , . 

Anglesey • « 

Carnarvonshire • . 

Denbighshire . • « 

Flintshire • • « 

Merionethshire « • 

Montgomeryshire . • 

Breconshire • • • 

Cardiganshire « • • 

Carmarthen, Borough of • 


George Townsend Andrews, o^ York, Esq. •• •• •• •• 

NORTH ^VALES. 

The Right Hon. Spencer Bulkeley Lord Newborough, of Trieddon 

Thomas AVright, of Derwenfawr, Carnarvon, Esq. •• •• •• 

Richard Lloyd Edwn'ds, of Nanhorron, near Pwllheli, Cnrnnrvouahire, Esq. 
Llewellyn I' alkiier Lloyd, of Kunuerch, Esq. .. •• •• •. 

John Griffith Grifliih, of TultreihUlyn-fa nr. Esq. •• •• •• 

John Offley*Crcwe Read, of JJa:idinum-hall, Esq. •• •• •• 

SOUTir WALES. 

Rhys Davies Powel, of Gniig-y Nos, Esq. •• •• •• • • 

Matthew Davies, of Tanybwlch, Aberystwyth, Esq. •• .. •• 

Thomas Wilton, of Carmarthen, Esq. .. .. •• .. 


Carmarthenshire • * Sir James Cockhurn, of Ddolgwn, Bart. •• •• •• 

Glamorganshire « , Nash Vaughan Edwards Vaughan, of Rheola, near Neath, Esq. •» 


Haverfordwest, Town of . Francis Lemon, of Haverfordwest, Esq. 
Pembrokeshire , . William Henry Lewis, of Ciynfiea', Esq. 


Radnorshire « , . Henry Miles, of Downfield Kington, Ilerefbrdal^re, Esq. •• 

' This has been compiled hy Mr. Leonard Laidman, Uiider^Sheritfs’ Account Afifent, and the List |Mlb* 
Masters, under the direction of the Judges of the Courts of Queen’s Bench, Common PleuSi |MM| 


ANALYTICAL DIGEST OF CASES, 

' RBPpBT,|lD all THK COURTS. 

;l ^ ^ Eato, 

'Wto tt&MH 59 O. 


c. Ul.^Deht on a bond in the penal ama of 
4,000f., the condition of which bond, 

C!tin|( that the c^Ugor was indebted tb ^ 
oMij^ in the stun of T^OOOL, aiid that thii 
latter had to accept and take Arddii^ tUf 
fonxter, interest for the same at the^iathof >'i2i 
!|ief* eenf per onatMO, pa^kbtdf^jM^ 

V tihe>lfit lives of the obligee 



Charles Griffith, of Neirc8stl«<riipon*'iyo«,K8q« *. Meaara; L:i\vrehce, Croway aud BoWlby, OM 
m ^ , ^isli-strm, Doclora’ Commons. 

Philip Richard Falkner, of Newark, Esq. (ilUT. Messrs. Capes and Stuart, 1, Fiold-cowL Cf*/^ 
J. Brewster, of Nottingham, Esq.) •• •• inn. 

Christopher Stvann, of Nottingham, Esq. •. Messrs, ilolme, Loftus and Young, tO, New-inii* ^ 
Samuel Cooper, of Benleyupon-Tharnos, Esq. •• Charles Berkeley, /i‘i. Line, olu’s-inn-fiolds. 

ilenry Mooring Aldridge, of Poole, Esq. •• Messrs^ Skilheck and Hall, 19, Soutliumpton-huUd* 

_ ^ in.ijs. Chancery-lane. 

^'*‘^1* •• •• L. VVrigbt, ti?, South-square, Gray Vinn. 

Messrs. I.otigueville and Williams, of Oswestry, 

(A. U. Joshua John Peele, of Shrewsbury, Esq.) Messrs. Dean and Son, 16, Kssox-street, Strand. 
John Nicholetts, South Petherton, Esq. .. •• Messrs. Dyiio, 61, LincqlnVinn-fields, 

Richard Blanchard, of Southampton, Esq. •• Messrs. Otivia, Son and Campbell, 21, Warwick- 

street. IlHgeiit^street. 

Robert William Hand, of StafTord, Esq, .. Messrs. While, Eyre and White, 11, Bedford-row. 
James Sparke, Esq. (firm Jackson, Spark and 

floimes,) Ilur3’' St. .Edmonds .. .. Thomas Ilonty Dixon, 5, New Boswoll-ceurt. 

Charles James Abbott, (firm Abbott, Jenkins and Alcssrs. Abbott, Jenkins and Abbott, New-inii 
Abbott) New Inn, London .. .. Strand. 

RicLaid Holmes, of Arundel, Esq. ., .. Messrs. Ealrner, France and Palmer, 24, Bedford 

row. 

Thomas Ileatb, of Warwick, Esq. •• •• Messrs. PiUendreigh and Stevenson, 14, South* 

square, (iruy’a-inn. 

John Meelia, of Apjdeby, Esq, .. •• George .Mounsey Gray, 9, Staple-inn. 

Gabriel Goldiiey, of Chippenham, Esq. •• •• Messrs. 11 iliifr, Lewis and llillier, G, Raymondi* 

buildings. 

Miles Manning Bealo Cooper, of Upton-upon- 

Severn, Esq. .. .. .. .. George 11 all 1 1, New Boswell-court. 

John Stullard, of Worcester, Esq. .. .. Messrs. Pluckueit and Adams, 17, Lincoln Vina* 

fields. 

John Corerdalo, of 4, Bedford-row, (A. U. William Messrs. Coverdale, Lee and Purvis, 4, Uedford-row. 
Gray, of Vork, Esq.) .. .. •• Mes.srs. Lowe, 2, Vanfield-court, will return 

Jury Erouc-ss for Spring Assizes, 1847. 

John James Gutcb, of York, E.sq. •• •• Nono ever appointed. 

NORTH WALES. 

Robert Prichard, of Llwydiartb Ksgob, Bangor, Messrs. Gregory, Faulkner, Gregory and SkirroW, 
Esq. •• .. .. •• •« l,H<*df.*rd Bow. 

John Millington, jun., of Carnarvon, Esq, •• John WaUon Walinslcy, 12, New-inn, Straod. 

James Vaughan lionijof Vale-strecr, Denbigli,£sq. James Molynyux 4’aylor, 11, Furnivars-inri, 

R. Wynne Williams, the Temple, London, Esq., Messrs. Williams aud M'Leod, 3, Paper-buildings, 
(. 4 . IJ. C. W. Wyatt, St, As:i[ib, Esq.) .. TerapK* 

John Jones, of Dolgelly, Esq. •• «• Messrs. Siveeting and Byrne, Southamptun-build- 

ings, (.’liancery-lane. 

William Yearsley, of Welcbpool, Esq. •• •• Edward firomas Whiiakor, 12, Lincoln Vian-fielcls, 


SOUTH WALES. 

Thomas William Oakley, of Monmouth, Esq. (A, U* . i . 

David J homas, of Brecon. Esq. . . .. He.nry Hninmond, 16, Furnivnrs-inn. 

Frederick Rowland Robert, of Aberystwyth, Esq. •• Messr.-i, IJuwkins, Bloxaxn, Stocker and Bloxam, 

Boswell-court. 

George 4'honias, jun., of Lamas-street, Carmarthen, Messrs. Rickards and Walker, 29, Lincoln. s*ina* 
Esq. ■■ •• •• •• fields. 

John 'frail, of 4, Hare-court, Temple, London, Esq, 

(A. I’. G. Thomas, Carmarthen, Esq.) John Trail, 4, Hare-court, lemple. 

Alexander Culbbertsou, of Neath, Esq. •• Messrs. Howland, Haoou and Rowland, 38, Lbrtwd’ 

need le-sf reel. 

To whom all Writs must be sent. •• •• No Agent ever appointed. 

Thomas Morgan, of Cardigan, Esq, . • •• Messrs. Jones, frinder, '1 udwoy and Eyre, 1, John- 

street. Bedford-rowr. 

Benjamin Bodenham^ of Kington, Esq* . . • • Messrs. Merediili and Reeve, 8, New-squore, Jin* 

culn’s'irin. 

Udind by bint also contaiiis a atatement of sborifiTs*, baiUflfs*, and auctioneers’ fees, as now allowed by the 

^chequert 


fiiU eatistfaction and discharge of the debt, pro- 
vided. Ahe isame wore regularly paid^ was de- 
darod to he^ that if the obligor should pay the 
interiNKt in the manner stipulated, the obfig^ion 
allotdd ke vmd ; but* iu case of failure iu pay- 
xtnent of^aU or any part of the iotereet for 23 
4fqrBiiie?tlk after become^ 

jbu^-lhe ihe.bpud 


was to remain in foil force. The condition 
further stated, that it was agreed that, in case 
of failure iii making the several payments afore- 
said, within the respective times aforesaid, the 
bond, or any payments madb tnider thesamc, 
should taint oe cOBstfittd «c ttah#tt9s 
of the debt of 3,000f,^^y part theiiwf, 



4t2 


liecome dae and payable to the obligee^ bis ex- 
tecutora^ &c. IfeM, on special demurrer to a 
^lea alleging that the annual sum in the condi* 
tion mentioned was granted for a pecuniar}^ 
consideration, and that no memorial was in- 
rolled pursuant to the 53 G. 3, c. 141, that 
this was not a grant of an annuity within that 
statute. 

Whether the Annuity Acts apply to annuities 
granted in consideration of the forbearance of 
pre-existing debts— quirre. Marriage v. Mar- 
riage, 1 C. B. 761. 

Cases cited in the judgment: IVinter v, Mousci- 
ley, 2 B. & Aid. K02 *, Cumberland v. Kelley, 
i B. & Ad. 

BANKRUPT. 

Reputed ownership of goods obtained ht/framl, \ 
— A. boiiglit goods from 71. with the fraudu-l 
lent intention of never paying for them, and 1 
kept them until his bankruptcy. Held, that ! 
they (lid not pass to A,^s assignees under thej 
flat as having been in his possession, order, I 
and disposition as the reputed owner thereof, j 
with the consent of the true owner. Load v. i 
Gree??, 15 M. & W. 2lG. j 

Cases cited in tbc judgment : I.yen v. Weldon, ; 
2 Bing. 244; MiUvacd v. Forbes, 4 Esp. 171;^ 
Sinclair v. Stevenson, 2 Bing. 517 ; Ilaswell ' 
V. Hunt, 5 T. 11. 231, a.; Joy v. Campbell, t i 
Scb. 5c Lefroy, S36. 

BUILDING ACT. 

Venue. — The Building Act, 14(1. 3, c. 7S, 
was an act of a local and personal nature,” 
and therefore, the power, given by the 100th 
section of that act, of pleading the general issue 
and giving the special matter in evidence, was 
taken away by the stat. 5 & G Viet. c. 97 , s. 3. . 

The defence, that the venue in an action 
against a person for an act done in pursuance! 
of the Building Act, J4 G. 3, c. 78, was not 
laid in MiddIese.Y, jjursuant to the 100th sect, : 
of that act, is one which must be specially 
pleaded, and cannot be taken advantage of^ 
under not guilty, liichards v. Easto, 15 M. & 
W. 244, 

CHAPEL OF EASE. 

Donative or presentative.-- Lapse.'-^Private 
statute. — A private act of ])arhainent, (7 G. 4, 
A. 1). 1S-2C,) after providing for a sale of glebe 
land, and the erection of an additional church 
with part of the proceeds, directed that the. 
curate of the new church should, during the 
incumbency of A., the then rector, be appointed * 
by him ; and that, after the death, avoidance, | 
or resignation of .4-, the new church should j 
become the principal church, wdth all the ac-! 
oUstomed rights, immunities, and privileges ! 
appertaining to a mother church, and the then j 
cnoreh should become and be deemed a chapel ! 
«of case thereto, to be served by a minister ca- 1 
|»ble of having cure of souls ; and that pa- 
tronage of, or nght of presentuHon to, the 
chapel, as well as me right of patronage of, or 
right of prasenMion to, the new church, should 
he vested in the patron of the rectory, his heirs 
and assigas, 9o, mavertkelea», that tie ndmetar 
tfthe ehapei tkomM wot be rem&eMe 


sure/* Held, that the chapel of ease thus 
created by the act was thereby made presentO’- 
tive, and not donative. And, 

Semhle, that, if it had been at first donative, it 
would have ceased to be so upon a presentation 
being once made by the patron to the ordinary, 
followed by the institution and induction of 
the presentee. Reg. v. Foleg, 2 C. B, 664. 

COPYRIGHT. 

1. Designs. — 5 <5* 6 Vict.c. 100, and 6 <5* 7 Viet, 
c. 65. — Qttivre, whether a mechanical contriv- 
ance w'ithiii the stem of a parasol for raising or 
lowering it with one hand is a design for the 
shajje or configuration of an article of manu- 
facture,” within the 5 & C Viet. c. 100, and 6 & 
7 Viet. c. 65. Millingen v. Picken, 1 C. B. 
799 . 

2. Dramatic representation. — 7 8 Viet, c, 
57. — Plaintiff, under stat. 3 & 4 W. 4, c. 15, 
s. 2, recovered 12/. against defendant in an 
action of debt for six performances of a dra- 
matic j)iece, of w’hich plaintiff was the author, 
without plaintiff’s consent ; and the declara- 
tion averred that 40x. was the greatest damage 
sustained for each performance. 

Heidi that this was a debt recovered, within 
stat. 7 & 8 Viet. c. 96, s- 57, and that defend- 
ant could therefore not be taken upon a ca. sa, 
on such judgment. Fitzhall v. Brooke, 6 Q. B. 
873. 

EXCISE. 

Spirits. — Importation from Channel Islands. 
— Although stat. 3 & 4 W. 4, c. 52, s, 40, in 
general terms authorizes importing into the 
United Kingdom any goods of the produce or 
manufacture of Guernsey, Jersey, &c., from 
the said islands on payment of countervailing 
duties, such goods are, nevertheless, subject in 
this country to the internal regulations and re- 
straints which may be imposed by the {Com- 
missioners of Exinse, under sect. 52, so far as 
the same will apply to imported goods. 

And the Commissioners of Excise having 
made an order that manufactured spirits of the 
{channel Islands of the denomination of British 
brandy, or British compounds , (defiiK^d by 
stat. 6 G, 4, c. 80, 8. 101, and 5 6 Viet. c. 

25, s. G,) should not be admitted by permit 
into tbe stocks of rectifiers and dealers in the 
United Kingdom, but that plain spirits, certi- 
fied to be the produce and manufacture of those 
islands, might be so admitted, subject to all 
the regulations affecting British plain spirits, 
and care being taken that, under this order, no 
rectified or coloured or compounded spirit 
should be admitted. 

Held, that the commissioners might legally 
refuse to grant permits for delivery to a dekler 
in London of spirits imported from Jersey, on 
request notes which did hot sufficiently describe 
the spirits to show that they were admissible 
under the order. Although, on application for 
a mandamuS; it was stated on afiioavit, that file 
spirits were in fact made of materiiEfls 
growth, produce, mad manuractiire of Jersi^, 
and of the United ktngShm ; that the e^hler* 
vaOing duty had been psad; mid 




imrants from tht proper of the cufttoms 

liad been lod^ced at the Permit Odlce« i2^ v. 
Excise Commissioners, 6 Q. B. 975, 

FRAUDS, STATUTE OF. 

1* Contract for an interest in lands, — A count 
in assumpsit stated, that A, was the occupier of 
a farm as tenant to one V; that B., the de- 
fendant, was desirous of renting the farm from 
and had applied to and requested A. to sur- 
render and relinquish possession thereof to V., 
and to endeavour to prevail upon V, to accept 
such surrender, and to accept B. as tenant 
in lieu of A, j and that, in consideration that 

A, would surrender and relinquish possession of 
the farm to V,, and would also apply to V. and 
endeavour to prevail upon him to accept of such 
surrender, and to aegept B. as tenant in lieu of 
the ])laintiff, B, j)romiscd to pay A. 100/., when 
he should become such tenant. It then averred 
that^^l. did surrender and relinquish, &c., and 
did apply to and endeavour to prevail upon V. 
to accept of such surrender, and to acrcept B. , 
as tenant in lieu of A j and that V, accepted ; 
the surrender, and accepted B. as tenant ; but ' 

B. refused to pay the 100/. Held, that this was 
a contract for an interest in or concerning lands; 
and therefore that the special count could only 
be proved by a note or memorandum in writing 
in conformity with the 4th section of the 
Statute of Frauds. Bni, held, that .<4. was en- 
titled to recover the 100/. upon a count on an 
account stated, upon jiroof that B. had, since 
be obtained possession of the farm, acknow- 
ledged his liability, and ]iro!niaed to pay that 
sum. Cocking v. Ward, 1 C. B. 85S. 

Cases cited in llie judgment : Price v. Leyhurii, 
Gow’s N. P. C. ibit; Ciriffith V. Young, l!2East, 
513 *, Bvittemero v. Mayes, G IM. G. 
Knowles v. Michel, 13 Fast i341>; Highmore 


defendant’s knowledge xxi their baviag been 
purloined -or embeau^led ^ nor that the itdcNrmer 
or witnesses were sworn in U^e presence of the 
accused ; nor that the accused had not, when 
before the justices, applied, under the 12th 
section of the act, for time to produce the parties 
from whom he had the goods. 

3rdly, That it was suiiicient if the conviction 
followed in substance the form given by the 
statute ; and that it was no objection to it, that 
it stated the informatipn to have been on the 
oath of the informer and other witnesses, (for 
the pur])ose of excluding the informer from any 
share in the penalty) ; or that the conviction 
purported to have •taken place in a township ; 
or that the information on which the search-- 
warrant was granted, stated only that the in- 
former had cause to suspect, &c. 

Quipre, whether the validity of a conviction, 
when the right to remove it by ceriiorari is 
taken away by statute, can be questioned on 
motion for a habeas rorjms, the commitment 
not being before the court. Boothroyd, in re, 
15 M. & W. 1 

Sec Bankrupt. 

HTOHWAY ACT. 

Judge's certificate. — Costs under slat. 5 if G 
W. 4, c. 50, .S'. 95. —The judge has no power to 
direct the costs of an indictment for non- repair 
of a road, preferred by the direction of justices, 
to be paid out of the highway-rate, cxcejit 
where there is a highway, and tlie liability to 
repair it is in dispute. ^Fherefore, where de- 
fendants had been acquitted on the sole ground 
that the road in question was not a highway, 
and the judge certified for costs under this sec- 
tion, this court set the certificate aside. Reg, v. 
Inhabitants of Heanor, 6 Q. B. 745. 

HOKSE-RACING. 


V, I’rirnrose, ,5 M. & 3»il. t).i ; Pinchon v. Cliil- 
coto, 3 C. & P. 23ti ; Scago v. Dwiru’, 4 Bing. 
459; 1 M.&r. i?27; Peacock v. liarris, 10 1 
Kijst, 104. I 

FRAUDS IX MANUFACTUKES ACTS. 

'Erroneous recital of repealed statute, — Con- 
vict io?i, — Habeas Corpus, — The .stat. 17 G. 3, c. j 
56, is repealed, so far as relates to the distribu- 
tion of the penalties imposed thereby, by the 
58 G. 3, c. 51, notwithstanding the erroneous 
recital in the latter act of the 13th instead of 
the 17th G. 3. 

A conviction under the 17 G, 3 c. 56, s. lO, 
for being in possession of materials susiiected 
to be purloined or embezzled, purported to be 
made upon the inforination on oath of the in- 
former and other witnesses, and concluded by 
<&:ccting that the penalty should be paid, ap- 
plied, and distributed, as the law directs, ac- 
cording to the form and direction of the statute 
' m anch case made and provided. 

Held, 1st, That as the application of the 
penalties was fixed by the statute, and the jus- 
.tioee had no dtscretion thereki, the ooitvi<^on 
W«M3 sufiicient m directing it to be pmd, &c. as 
the law directs* 

'Iliaft theocmvictMm bad aot stated the 
,:tie9eri^, 0 r; value of the . i n i rt eri ai % 


A bet of 10/. on a legal horse-race, is within 
the prohibition of the 9 Anne, c. 14, and there- 
fore not recoverable in a court of law. 

And the remedy given by the statute of Anne 
is not suspended by the operation of the 7^8 
Viit. cc. 3 and 58. Thorpe v. Coleman, 1 

C. B. 990. 

Case cited in the judgment : Applegartli v. Col- 
ley, 10 M. 5c W. 729. 

INGLOSURE ACT. 

Constructimi of . — Certain waste lands in the 
manor of Shipley, to the soil of which, and 
everyUiiag constituting the soil, the lord of the 
manor was entitled, were, by an Inclosure Act, 
55 G. 3, c. xviii., (which recited the lord’s title,) 
taken away from the lord and allowed to com- 
moners, except as saved by the 32nd clause. 
That clause reserved to the lord all mines and 
minerals, of what nature and kind soever, lying 
and being within or under the said cominons 
or waste grounds, in as full, ample, and bene- 
ficial a manner, to all intents and purposes, m 
be cmidd or might have held and enjoyed 
«am i« case the said act not 
mud mMted, rturt Iw •hjidd md «t ^ 

tiM, lieiwtftM- b<rfd. wm, woA. 

jog oKcVasMoi^ nb mmes and mmeoww, wiutt 
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nature or kind soevor« witki^ or under the said 
eom^ons and waste grounds.with full liberty of 
digging, sinking, searching jbr, winning* and 
working the said mines and minerals* and carry- 
ing away the lead ore* lead, coals, iron-stone, 
and fossils, to be gotten thereout ; provided 
that the lord, in the searching for and working 
the said mines and minerals, should keep the 
first layer or stratum of earth separate and apart 
by itself, without mixing the same with the 
lower strata. Tlie 33fd section provided for 
reimbursement to the owners of allotments, for 
injury done hy searching for or working the 
mines and minerals : HeJd, that the reservation 
clause must be construed ‘with reference to the 
title of the lord to the whole of the soil ; and 
inasmuch as the object of the act was to give 
the commissioners the surface for cultivation, 
and leave in the lord what it did not take away 
for that purpose, the word minerals ” must be 
understood, not in its general sense, signifying 
substances containing metals, but in its proper 
sense, as including all fossil bodies or matters 
dug out of mines, that is, quarries or places | 
where anything is dug ; and this, notwithstand- . 
ing the piovision in the latter part of the clause, ' 
authorizing the carrying away the “ lead ore, ! 
lead, coals, iron-stone, and fossils,” as fossils ! 
may apply to stones dug in quarries : therefore, j 
that this clause reserved to the lord the right to 
the stratum of stone in the inclosed lands. 
Earl of Rossc v. Waiiunm, 14 M. & W. 850. 

INSOLVENT. 

1. For what debts discharged. — Under the 
Insolvent Debtors Act, 1 <5* 2 Viet. c. 1 K), s. 
75, the prisoner is discharged only as to the 
particular debts and sums of money mentioned 
in his schedule, to lie due from him to his cre- 
ditors named therein, and not generally as to 
all his debts tlicn due to such creditors, Leo- 
nard y. Baker, 15 M. & W. 202. 

Casfi cited iu the judgnient: lyers v. Stunt, 7 
Scott, 349. ^ 

2. Remand hy commissioner in bankruptcy 

after interim protection order, 7 8 Viet. c. 96. 

— Goods vested in provisional assignee. — When 
a debtor who has been taken in execution comes 
before a commissioner in bankruptcy to be ex- 
amined after an interim order for protection , 
under stat. 7 & 8 Viet. c. 96, the commissioner 
has power to remand ; and that authority is in- 
cident to his power of adjudicating on the pe- 
tition, and is not limited to the cases enume- 
rated in sect. 24. Partington, exparte, 6 Q- B. 

649. 

3. Habeas Corpus. — Quttre, whether the be- 
nefit of statute 7 & 8 Viet. c. 96, cari be taken j 
by a party whose effects are already vested in | 
the provisional assignee of the Insolvent 
Debtors’ Court, under statute 5 & 6 Viet. c. 
116 . 

But tha commissioner having, on petition 
under statute 7 & 8 Viet. c. 96, decided that 
the benefit of the net could not be so taken, and 
having therefore remanded the prisoner : Held, 
(on habeas corpae, and return of the commis- 
sioner s order, showing the facts,) that the 


court could not review his decision*, Pdrfspg* 
6;Q.:B* 649* ^ 

INSOLVENT* UEIlTORS’ ACT, (ittELANI)). 

Construction of— Xn action of trespass can* 
not be maintained against a creditor, who, with- 
out malice, sues out a writ of ca, sa, upon a 
judgment regularly obtained by him against 
his debtor, after the debtor’s discharge under 
the Irish Insolvent Debtors’ Act, 3 & 4 Viet, 
c. 107. Tiio 81st & 82nd sects, of that stat. 
do not render the writ absolutely illegal imd 
void ah initio, hut only give the debtor a remedy, 
hy application to the court or a judge for his 
discharge out of custody. Ewart v. Jones, 14 
M. & W. 774 ; S. C. 31 L. O. 1 15 ; 3 D. & L. 
252; 32 L. O. 151, 503. 

Cases cited in the judgment : Tarlton v. Fisher, 
2 Doiig. 67<5; Vearsloy v, Ilenne, 14 M. & W. 
322; Ikiiker v. Brahani, .‘3 Wils. 368 ; Parsons 
V. Lloyd, 3 Wils. oil. 

INTEJICLEADER ACT. 

1. The Interpleader Act, 1 & 2 W. 4. c. 68, 
s. 1 , does not apply in favour of a party who is 
sued by a person from whom he has bought 
goods, for the price, and also hy third parties 
for the value of the goods in trover. Slaney v. 
Sidney, 14 M. & W. 801); S. C. .31 L. O. 202 ; 
3 D. & L. 250 ; 32 L. O. 127, 540. 

2. A judge’s order, made under the 6th 
sect, of the Interpleader Act, directed that the 
goods should be sold by the sheriff, and the 
money paid into court to abide the event of an 
issue to be tried between tlie claimant and the 
execution creditor. The issue was tried, and 
a verdict found for the claimant, who thereupon 
brought an action of trespass against the 

I sheriff, for breaking and entering his dwelling- 
j house, and seizing his goods and converting them 
to his own use. Tlie court made absolute a 
rule for striking out so much of the declaration 
as charged the seizure and conversion of the 
goods. 

And semhle, {per Alder son, B. and Rolfe, B.), 
the procceding.s in such a case to he stayed al- 
together. Abbott V. Richards, 15 M. & W. 194- 

LIMITATIONS, STATUTE OK. 

1. Acknoivledgment, — The following letter 
written by the defendant to a clerk of the plain- 
tiff, in answer to an a])plicatiun for payment of 
the debt : Held, not sufficient to defeat a plea 
of the Statute of Limitations : I will not fail 
to meet Mr. H. (the plaintiff) on fair terms^ 
and have now a hope that before perhaps 
week from this date 1 shall have it in my 
power to pay him, at all events, a portion of 
the debt, wdien we shall settle about the liqui* 
dation of the balance.” Hart v. Prendergasl, 
14 M. & W. 741. 

Ottses cited in the judgnient : 'Ihnner ▼. SniMt» 
6 U. & C. 603 ; 9 I). &c 11. 549 ; Gardner v* 
Al*Miihou, 3 Q. U. .561 ; 2 G. & D. 595. 

2. Part payments where there are two deiUt, 
— Semhle, that where there are two clear iW 
undisputed debts, the case is not taken 

die Statute of Limitations as to either diSit, by 
evidence of a part payment within six yearSf 
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not specifically appropriated to the one debt or 
tothe other. 

To debt for principal and interest on a pro*, 
misspry note for 130L^ dated in 1827, with a 
count tor work and labour, the defendant in 
1846, pleaded respectively non fecit^ oxid nun- 
quam indebitatus, and to the whole, the Statute 
of Limitations. At the trial the note was duly 
proved; and it appeared, that in 1834 there 
had been a settlement of interest thereon, but 
that although small sums of money had oc- 
casionally l)een handed by the defendant to the 
plaintiff, there had been no specijic payment of 
the note since tliat period. 

Besides the principal and interest on the note, 
the plaintiir claimed to be entitled to recover 
wages as a domestic servant from 1827 to Oct. 
1844. There was conflicting evidence as to the 
terms upon which the plaintiff, who was a dis- 
tant relation of the defendant, had become an 
inmate of his house, the defendant insisting 
that there had been no contract for wages, and 
that the occasional payments relied on by the 
plaintiff, were mere donations. 

The jury found a verdict for tlie plaintiff for | 
usages, at the rate of 7 L per annum for the first 
eleven years, and at 5/. per annvm for the last 
six : and as to the count on the note, it was 
reserved for the court to say whether or not 
there was any cvi<lence from which a jury 
would be warranted in inferring that the pay- 
ments proved, hud been made on account of the 
debt due on the note ; with liberty to the de- 
fendant to move to reduce the verdict : 

Held, that inasmuch as the defendant had, 
thronghout, denied the existence of any debt 
for wayes, the jury were warranted in finding 
the payments to have l)een ])art jiayments on 
account of tiie note ; and consecpicntly, that 
the plaintifl* was entitled to retain his verdict 
in respect of so much of the issues as related 
to the first count, and for wages for the last 
six years in respect of those parts of the issues 
which related to the second count. Hum v. 
Boulton, 2 C. B. 476. 

riLOT ACT. 

Construction of.-' The 2nd section of the 
Pilot Act, 6 G. 4, c. 125, enacts, that all vessels 
sailing, as well up and down, or upon the rivers 
l^atnes or Medway, &c., between Orfordness 
and London Bridge, to the Downs, (ex- 
cept as thereinafter provided,) shall be piloted 
by pilots licensed liy the Trinity House. The 
58th section imposes penalties on masters act- 
ing as pilots, after a licensed pilot ha.s offered 
to take charge of the vessel. Section 62 pro- 
vides, “ that nothing in that act contained shall 
extend, or be construed to extend, to subject to 
any penalty the master or irate of any ship or 
vessel, being the owner or jjart owner of such 
ship or vessel, and residing at Dover, Deal, or 
the isle of Thanet, for conducting or piloting 
6uch his own ship or vessel /rom any one of the 
plMes aforesaid, up or down the rivers Thames 
ot Medway, or into or out of any port or place 
wub^ iii)^ iurisdlction of the Cinque Forts 
tne places aforesaid/* in the section. 


Courts of Common Law. 

mean Dover, Deal, and the Isle of Thanet ; that, 
therefore, the clause excepts from penalties 
such masters only as navigate their vessels 
from Dover, l>eal, or the Isle of Tlianet; and, 
consequently, that the penalties imposed by 
s^tion 58 were recoverable from a master 
piloting his own vessel on a foreign voyage 
commencing in the port of London, although 
he was a part owner, and resident in the Isle of 
TTianet. Williams v. Newton, 14 M. & W. 
747. 

Case cited in the judgment : Hammond v. Tre- 
innyne, Chitt. Stat. 917, n. 

POLICE ACT. 

Justification, haviiiy vimo of offence. — Owner 
of house disturbed.-^The ,54th sectiem of the 
Metropolitan Police Act, (2 & 3 Viet. c. 47,) 
imposes a penalty upon any person who shall 
wilfully and wantonly disturb any inhabitant 
by pulling or ringing any door bell, or knock- 
ing at any door, without lawful excuse, and 
section 63 empowers any constable belonging 
to the metropolitan-police district to take into 
custody, without w'arrant, ;iny person who shall, 
“within view” of such conslablc, offend 
against the act. 

Sect. 66 enacts, “ that any person found com- 
mitting any off'ence punishable eitlier upon in- 
dictment or as a misdemeanor uj)on summary 
conviction, by virtue of this act, may be taken 
into custody, without a warrant, by any con- 
stable, or may be a])prcben(lcd by the owner of 
the pro})crty on or with res]>fcct to which the 
offence shall be committed, or by his servant, 
or any person authorized by liim, and may be 
detained until he can be delivered into the cus- 
tody of a constable to be dealt with according 
I to law.” 

I In trespass by A. against B. for false iin- 
I prisonment, 7J. was justified on the ground of 
I A. having wilfully and without excuse, within 
I view of the constuhle who apprehended her, an- 
! noyed and disturbed the defendant and his 
family by knocking and ringing at his door : 
Held, that, to support this i)Iea under sections 
54 and 63, it was necessary to prove? the offence 
to have been committed within view of the con- 
stalile. And, held, that the. plea afforded no 
justification, under section 66, inasmuch as it 
did not allege that A. was “ found committing ” 
the offence at the time of apprehension, or that 
B. was the owner of the property on, or with 
respect to which the offence was committed. 
Simmons v. Millingcn, 2 C. B. 524. 

RAILWAY. 

1. Sale o/ &7iflre5.— The 26th section of the 

Joint Stock Registration Act, (7 & 8 Viet. c. 
100,) which prohibits the sale of shares before 
complete registration in any joint-stock com- 
pany formed after the 1st JNoveinber, 1844, 
does not apply to railway companies requiring 
an act of parliament. Young v. Smithy 15 M. & 
W* il2l> . . ^ . 

2. Joint Stock , Companies" Registration Act, 
Tlie Leeds and Bradford Railway Company was 
incor.porated ; by set of Parliament before the 
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EKPORTSD; mr -miAMimM or th# 'Ravara.i. 
OQiniTS. ■: 


aoitr et)ffnrtnor. 

Vingw(dlv» Hemming^ Feb. 24tlij 1847. 

NBW ORDRnS (no. 125). -COSTS OF BILL OF 
OISCdVBRY. — ATTACHMENT. 

The 125^/i Order of May, 1845, is not ap^ 
plicahle to the case of a plaintiff at law, 
being also a defendant in equity, who files a 
hill for discovery in ai(^ of his action, al- 
though the subject-matter is the same in the 
action and suit. Therefore, a defendant, 
when he has put in his answer to such a bill, 
may obtain an order of course for the pay- 
ment of his costs, and a writ of attachment 
may he issued on nonpayment. 

This was an appeal from the Vice-Chancellor 
of England, who had decided that under the 
circumstances reported below, the 125th of the 
New General Orders was applicable, and that 
the 41st Order of August, 1841, was, as being 
inconsistent with the above, abrogated and dis- 
charged by the latter part of the 1st of the New 
Orders. 

Mr. Roll for the defendant stated, that the 
plaintiff, Dingwall, had brought an action 
against Hemming and another, executors and 
devisees in trust of a certain testator, to restrain 
which they had hied a bill against Dingwall, 
praying relief and the common injunction. 
Subse(]uently to the dissolution of this injunc- 
tion, Dingwall filed bis ])resent bill for dis- 
covery in aid of his action, but not referring to 
or mentioning the defendant’s hill. After 
putting in his answer to the bill of discovery, 
the defendant obtained an order of course for 
his costs, and upon the nonpayment of them, 
sued out a writ of attachment, under whicli 
Dingw'all was taken and imjmsoned. Upon 
motion before the Vice-Chancellor of England, 
on the 18th instant, his Honour held, that it 
was irregular to obtain an order of course for 
the costs of the defendant’s answer to the bill 


. filiiig 'R bili m d^ro^ery ih 'i6d 
tandthAt ntii #rhB(^hf iidllhn its ^ 

tidhW'Sie Mtigf tnadef *a! dir- 

fehd^ht to 4 6inf6r tdhsf lited Bgahist 1^ Htf 
the dd^daht ht law. ; 

Mf'i and Mk Southgate relied upbit the 
difference in the wording of the two geherhl 
orders. That of the 125th Order was su^- 
ciently general to include the present case. 
The subject-matter was the same in the action 
I and in the suit. At all events, the defendant 
' to the bill of discovery should have given notice 
to the plaintiff of the application to obtain an 
order for payment of the costs, and ought not 
to have proceeded exparte, as the defendant 
was aware that doubts on this subject e.\isted 
amongst the clerks of records and writs. 

The case of Westfield v. Skipivith, 1 Phil. 277. 
was cited during the argument. 

The Lord Chancellor, without hearing a 
reply, observed that it was plain the 125th of 
the new orders referred only to a bill for dis- 
covery, in aid of the suit, as otherwise, it would 
extend to all bills of discovery, cvcri to cases 
unconnected with the suit ; and thus payment 
of the costs might be delayed until the hearing 
of a suit not relating to the bill of discovery. 

I The words “cross bill’' mentioned in the 4l8t 
Order of August, 1841, are not mentioned in 
the 125tb of the New Orders. In the present 
instance no allusion is made to the original suit 
! in the bill of discovery ; in fact the latter was 
I in aid of the proceedings at law and uncon- 
j nected with that suit. Unless prevented by the 
new orders, a defendant to a bill of discovery 
I is entitled to his costs as of course, the order 
for which, if irregular, may be set aside. 

His I-.ordship therefore discharged his 
, Honour’s order of the 1 8tU instant, but refused 
I Mr. Rolt’s apjdication for an order to lesuine 
j proceedings against Dingwall under the former 
j process, and remarked that the effect of the 
present decree would be to undo the conee*^ 
quences of the Vice-Chancellor’s, 

'llie costs in the court below were not given:, 
Mr. Southgate having suggested that they were 
not asked for in the notice of this motion. 


of discovery, as the plaintiff, being also a de- 
fendant to a bill of relief, came within the ap- 
plication of the 125lli Order of May, 1845, 
which declares that “ the costs of a hill oif dis- 
covery filed by any defendant to a hill for relief 
are to be costs in the original cause, unless tlie 
court othenvise orders.” His Honour was of 
opinion that this order virtually repealed the 
4l8tof those of August, 1841; viz.,— “llxat 
where a defendant in equity files a cross hill 
against the plaintiff in equity for discovery 
oilljr, the costs of such hill and of the answer 
thereto^ shall be in the discretion of the court 
at the hearing of the original cause.” The 
oitfer of coiii^e obtained by Hemming was con- 
qttently dis^har^^^^ and Ding^vall released from 
prison. ‘ 

Mr. suhipi^ed# that Ids jSohpuris. in- 
cision waf’^ri-ppeaus that the ^,2(6th Qiider 


HnUi C 0 iirf. 

Mosiyn v. Spencer, Feb, 3rd, 1847. 

PAYMENT OUT OF COURT, 

Money paid into court in a suit to which three 
persons were parties will not be directed to 
be paid out to two of such persons only ‘ 
upon motion. 

This was a motion to pay out of court a^sum ’ 
of money under the following circumstanees 
Lord'Mostyn was surety for a person oftdui- 
name of Pugh, who waa: indehted to thortlieR ' 
ex3at»ng Bank of Manchester. Tlie haak^ 
brought an actioii^ against Lord Mostyn; hrhdille- 
upon he filed his bill against SpenceTi ti8C<> 
officer of the baiik in whose name eht tutiitr* 

was brou^t^ and Pu^ in whick ha idh^^ 

an injunction agmnst the batik- 





b^ei) niadei to 4i»lft,aod hq 

had jenade hia ve^trltp .ii4dc^h;^ixf^ 
been iakpo^ but »ot dispqafsd . .o( - Pugb, waa; 
now d«ad, and tiOfrd Mohlyn and Mr. Sp^n^r, 
had agreed that the money inr4:9)iirt*ahpOM 
dlvid^ batweea them, and the present inot^ 
sought to carry out diat arrangeiuent 

Mr. Craig for the motion. 

Mr. 3 eea appeared to consent on the part of 
Mr. Spencer, but suggested that there was a 
difficulty in directing money in which, upon the 
record, three parties appeared to have an in- 
terest, to be paid out to two of them only upon 
motion. 

Lord hangdale said that the proper course 
would be to set the cause down as a short cause 
on the exceptions, and for further directions, 
when such order might be made, as the cir- 
cumstances required. 

>7tcc£(!C(jtiitrcnor ISrure. | 

Morrison y, Morrison, Jan. 25tli, 1347. j 

LAW OF CHINA. | 

Mr. Wigramt for the plaintiff*, said, the bill * 
was filed by Mrs. Morrison, widow of the late 
Dr. Morrison, who died in China in 183G,hav- 1 
ing previously made his will, appointing Mrs. | 
Morrison executrix. The plaintiff proved the j 
will. In 1843, John Robert Morrison, (eldest i 
son of the late Dr. Morrison, and Member of j 
the British Council in China,) died ; his will, j 
however, not having been found for some time, j 
it was concluded that he had died intestate.' 


Tlhe: )F!^*csr^toic<d(or«> /I no^pieau 
was a Chinese^ therl^E 

^eror of China has, 1 apprehend, fttithority ov«P 
all who settle in his ^oimnionB. h v 

Mr. Wigram, By certain treaties, different 
parts of China have become British settlements. 

The Vice-Chancellor, In the celebrated case 
of Colonel Thornton, who died in France, a 
question arose as to his domicile, whether he 
was not in fact a French subject, and whether 
his property should not be administered ac- 
cording to the provisiofts of the French law. I 
should wish to hear something of the Chinese 
law, if such information can be afforded. 

Mr. Wigram submitted that the testator 
I might be considered^ for the pur|)oses of his 
I will, domiciled in England, and then read tlie 
i proposed minutes of reference to the Master. 

Mr. Temple^ (with whom was Mr. Egan,) for 
I the defendants, submitted that minutes asking 
! an inquiry whether the property had been pro- 
jperly sold, should be altered. The sale in 
' China took place under the impression that Mr. 
J. R. Morrison had died intestate. The assets 
were received by Miss Morrison, under that 
impression, and therefore Miss Morrison should 
only be required to account for the moneys 
received under these peculiar circumstances. 

The Vice-Chancellor was of opinion that the 
Master should l)e directed, in making his report, 
to state special circum stances, and particularly 
whether the laud in China was freehold or 
leasehold. 


Under this impression, letters of administration 
were granted by the Ecclesiastical Court in 
England to Mary Rebecca Morrison, as heiress- 
at-law, she being only sister of John Robert 
Morrison, the children of Div Morrison and 
his first wife. The whole of the property, real 
and personal, was sold by the agents in China, 
and a portion of the assets realizf’d paid to 
Mary R. Morrison, as administratrix. Eventually 
the will of J. R. Morrison was discovered in 
China, forwarded to England, and delivered to 
the family. It was then found that the testator 
had died possessed of certain landed jiroperty 
in China, and a considerable sum of money, 
amounting to several thousand Spanish dollars ; 
that he had admitted himself indebted to his | 
father’s estate in various sums, had made be- ' 
quests to his step-mother and his brothers and j 
sisters, and had appointed the plaintiff execu- j 
trir of his will. The letters of administration 
granted to Mary R. Morrison were revoked, 
the plaintiff proved the will, and instituted the 
present suit, and prayed that it might be re- 
terred to the Master^ to take an account of the 
assets derived from the estate ef J . R. Morrison, 
tluKt the which she might he found entitled 

to<b4:paid ta her, and that the respective in- 
teieste of the defendants might be asicertiuBed. 

TlutvVkt^Ckaneellor, Aifaestion of domicile 
niiy arisei here; it is doubtful whether the 
Isiiliirr sMla not a Ghtoose subject. 

f )Mn^:tlFjignink Me. wa% tto doabt» horn in 
Hngh^«ad n^Bfitish 8id)je^ n 


! Swinnerton v. Heming, Feb. 9th, 1847. 

AWAKD. — SUBMISSION. — CONSTJIUCTION.— 
j 9 & 10 W. 3, C. 15, S. 2. 

li is unnecessary that a parly desirous rtf 
! making a submission to an award a rule of 
• court, should apply within the period limited 
I by the 9 10 \V. 3, c. 15, s. 2, for setting 

I aside the award. Where the notice of 

) motion stated that the application would he 
made to make the submission and the 
award ” a rule of court, it was held, that 
“ the submission '* alone could be made a 
rule of court, 

Mr. James Parker and Mr. Metcalfe, in 
favour of whose clients the award had been 
made, moi'ed to make the submission to it a rule 
of court. The facts of the case will be found 
reported in 2 Phillips, 79* The suit w'as insti- 
tuted in March, 1343. The matters were re- 
ferred to arbitration, and the award was made 
in March, 1845. It was contended that either 
party was at liberty to apply to make the sub- 
mission a rule of court within any reasonable 
period after the award was made, no time being 
limited by the statute 9 & 10 W. 3, c. |5« 
Watson on Awards, pp. 43, 267 ; Williamson 
V. Page, 1 Hare, 267 ; Povsnall v. King, 6 Ves. 
10 ; Smith v; Symes, 5 Madd. 74. The a\va]^ 
could not be enforced until the subinissidu w^: 
made a rule of court. , , , • u 

motion, trhich they submitted was to be 
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Williomt. Em}., one of tlio UijMfni Tj»l SDITOft^S LSTFEa BOX, 

Coortof Common Pltit. I 


Tlie Queen was, on Feb. liUaeod to oonfbr 
the honour of Knifthtliood upon Dntid Dundat, 
Eeq., her Mnjesty'e SoHoitor-General. 

The Queen was, on Fob* tfdth, pleased to confer 
the honour of Knighthood upon Christopher flaw* 
linaon, Ksq., Recorder of Prince of Wales's Island, 
Singapore and Malacca, 

The Queen liaa been pleased to appoint James 
Watson Sheriff, Esq., to be her Majesty's Solicitor- 
General for the Island of Antigun. — From the Xon- 
don Gazette, of *26th Feb. 

PROCEEDINGS IN PARLIAMENT RE- 
LATING TO J HE LAW. 

of Eorhi. 

NEW BILLS IN PHUGRESS. 

Repeal of Insolvency Jurisdiction of Courts 
of Bankruptcy, Abolishing Court of Review, 
and Reducing Number of Commissioners. For 
2nd reading. Lord Brougham. See the 
bill, p. 41 1, ante. 

Custody of Offenders. For 2nd reading. 
Earl Grey. 

Government of Prisoners. For 2nd reading. 
Earl Grey. 

Ji^ottst of Commons. 

NEW BILLS IN PROGRESS. 

City Small Debts Court. In Committee. 
Mr. Masterinan. 

Drainage of Land Act Amendment. For 
2nd reading. Sir G. Grey. 

Law of iUilvvays. For 2nd reading. Mr. 
Strutt. 

Agricultural Tenant-right. For 2nd reading. 
Mr. Strutt. 

Roman Catholics Relief. In Committee. 
Mr. Watson, 

Pious and Charitable Proj)erty. For 2nd 
reading. Lord J. Manners, 

Rating Small Tenements. For 2nd reading. 
Mr. Waddington. 

Markets and Fairs Clauses. — Public Under- 
takings Clauses. — Gas Works Clauses. — 
Waterworks Clauses, — Further consideration 
of Report. Mr. Strutt. 

For the Speedy Trial and Punishment of 
Juvenile OiTcnders. For 2nd reading. Sir 
John Pakington. 


' SMALL DEBTS ACT. 

A coiiBBSToiKDSNT> in reference to proceed- 
ings in the Cgnnty Courts, inquires what will 
become of the actions in existence in thoee 
courts when the New Small Debts Act comes 
into operation ? I^e act, he observes, is, like 
many others, exceedingly defective, so much so 
that no two opinions agree upon its construc- 
tion. It seems that by the new act it was tu- 
tended to abolish the old County Court, and to 
make a new one in the place of it ; but that, for 
anything he can see in the statute, the old 
practice and proceedings may continue just as 
if that act had not been passed. 

The judges have been engaged in settling the 
rules and regulations relating to the practice 
under the Small Debts Act ; but the Orders of 
Council by which the courts are to be consti- 
tuted have not yet been made^ and we think 
cannot be made until after the 6th March. It 
is not usual for the judges to make rules for 
courts which, though soon intended to be 
formed, are not yet in existence 

The delay in appointing the judges and 
officers of the courts, about which so many in- 
quiries have been made^ is probably owing to 
the same cause. 

JUDGES OP THE SMALL DEBT COURTS. 

It is confidently stated that the following 
gentlemen have l>ecn appointed judges under 
the Small Debts Act Sergeants Manning^ 
Storks, Ilerliert Jones, and Clarke. Messrs. 
Starkie, Q. C., (Clerkenwell) ; Chilton, Q. C. - 
Koe, Q. C. ; Amos; Espinasse, (Kent) ; Gale; 
I^ahy, (Greenwich and Lambeth) ; Francillon, 
(Gloucester) ; Corbet, (Shropshire) ; Trafford, 

I (Birmingham); Gordon, (Essex) ; Clive, (Ham- 
> mersinith.) 


NOTICES OF NEW BILLS. 

To Encourjige Life Insurance. Mr. Godson. 
Total Repeal of Punishment of Death. Mr. 
Ewart. 


REPEAL OF CERTIFICATE DUTY.' 

Sigiitttures* 

Former petitions, 10, . , . h5 

Feh. 25. — Attorneys and ^licitora of 
Dmfizes, (Mr. Bruges) • • l/ 

A5. 26. — ^Attorneys and Solicitors of 
York •••»««» 36 


Total petifttoBS^ 1 3 


• 195 


Since writing the above, we find that tlie 
Rules have been published in the Morning 
Chronicle. We therefore do not hesitate to 
I place them before our readers. There will he 
Fonns of Proceeding to be added, which we 
shall inclnde in an early number. 

The conchision of the List of Attomeyi to 
be admitted in next Easter Term» has hssft 
deferred to make room for the Small Mrts 
iBilL 


f 



DIGEST, AND JOURNAL OF JURISPRUDENCE. 

SATURDAY, MARCH 13, 1847. 


“ Quod magis ad nos 

Pertlnet,et nescire xnalum est, agitamus/’ 

IIoitAT. 


THE NEW BANKRUPTCY AND INSOL- j in some one of sixteen counties 

VKNCY BILL. wliicli are specifieil, ami tlie jurisdiction in 

j insolvent cases arising, in other counties, is 

! conferred upon the judges of the New 
Lord Brougham has fairly got the start j County Courts. As for judges, commis- 
of the I-ord Chancellor in this matter. | sioners, registrars, et hoc genus omne^ in 
The Chancellor, at the commencement of j dealing with them his lordship seems de- 
the week, according to the reports of the ; sirous to illustrate the application of the 
daily newsjiapers, informed the House of principle, sometimes questioned in relation 
Lords that he hoped before long to lay to property, that a man rhay do as he likes 
6n the table a bill on that important and with his own. Those grave dignitaries 
difficult subject the Law of Bankruptcy j and useful ministers arc cashiered, re- 
and Insolvency, and before the week w'as moved, displaced, translated, and disposed 
but, the Ex-Chancellor had prepared and ; of, after a fashion which revives the 
laid on the table the bill, the principal pro- , memory of the homely and now almost for- 
visions of which were published in our j gotten game of nine pins I And ifever 
number of Saturday last, (page 411 ). At the metamorphose should be completed, 
the outset w^e must do Lord Brougham the j will enable them to realise the Irish gen- 
justice to admit, that in the somewhat | tlcman’s doubt as to his own identitj^ 
sweeping measure now propounded he | The present state of the law in matters 
evinces a total absence of that undue bias i of bankruptcy and insolvency is so objec- 
which persons, more liable to be affected t ion able, that it would be difficult, perhaps, 
by human weaknesses, or less patriotic, to propose any measure affecting it, and 
constantly manifest in favour of their own . involving extensive alterations, which could 
offspring. What he erected he proposes ; fail to operate as an improvement to some 
to pull down. What he created he seeks extent. Several of the changes now pro- 
to destro^^ No blindness is exhibited with ; posed by Lord Brougham have been re- 
regard to the defects of existing institutions peatcclly discussed in this publication. The 
because he happens to be the foiunler. He palpable absurdity, observed upon in some 
seems unreservedly determined to undo all recent numbers/' of depriving an effective 
'be has been doing for the last ten years ! ■ tribunal of its business, and transferring 

' By the new bill tlie acts of 1842 and ! the jurisdiction to a court established for 
1844, so far as tliey relate to insolvency and j different purposes, is distinctly admitted 
insolvent debtors, are repealed, and this; by the preamble of Lord Broughams bill, 
branch of the jurisdiction of the Court ofjwrhicli recites, that the jurisdiction in 
Bankruptcy lopped off. The Court of matters of insolvency given to the Courts 
Review is abolished witli a single stroke, of Bankruptcy “ is attended with inconve- 
Subdivision Courts are annihilated, tiicnce to the suitors in those courts, and 
r The jurisdiction of the Court for the Relief is prejudicial to such courts as courts for 

To£ Insolvent Debtors is restricted to cases — — 

where insolvents have resided for twelve ■ pages i, 145, & 241. 

VoL, xxxiii. No. 992. 
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The New Bankruptcy and Insolvency Bill, 

tlie administration of bankrupts* estates, with due deference, strikes us to be one of 
and the distribution of assets/' But in re- tlie most clumsy and inefficient that could 
pealing the acts under which the Court have been conceived. The application of 
of Bankruptcy exercised jurisdiction in a debtor for his protecting order, or his 
matters of insoivency, and dividing the ju- discharge from custody if in execution, 
risdiclion for the future between the Court according to |be new bill, is again to be 
for the Relief of Insolvent Debtors and exparte and behind the backs of all his 
the judges of the County Courts, liis lord- creditors, but it is suggested that he should 
ship seeks to revive and engraft on the sign a written undertaking to attend at 
new jurisdiction one of the most objection- any time when required by the court, and 
able provisions of the condemned and re- the wilful breach of this undertaking is to 
pealed law. ‘ ^ be a misdemeanour punishable b}^ imprison- 

Thc 4th clause of the bill provides, that ment at the discretion of the judge trying 
forthwith after the filing of the petition the same ! An encouraging prospect is 
of any insolvent dj^btnr,” the Court for | thus opened to a creditor who has already 
Relief of Insolvent Debtors and the judges | lost his debt and the costs ol* obtaining a 
of County Courts shall have power to I judgment; if be can find his debtor, he wdll 
make an interim order protecting the in- i be at liberty to prosecute an indictment 
solvent debtor from arrest, and, if he be a j against him at his (the creditor’s) expense, 
prisoner in execution upon any judgment J (for no costs are in general allowed upon 
for a debt mentioned in his schedule, or- indictments for misdemeanours,) and if a 
dering his discharge. Under a similar pro- jury can be found to convict for the new- 
vision in the stat. 7 & 8 Viet. c. ^6, as our fangled crime of wilfully neglecting to 
readers may recollect, in the autimm of' appear upon an undertaking, the debtor 
1844, there was a general gaol delivery ofj may again be shown his way to prison, 
debtors, many of whom are to this da}^ j The reduction of the number of town 
supporting the British ciiaracter abroad | commissioners to three, as contemplated 
by a liberal expenditure of their creditors* j by the new bill, possibly suggested, as 
property in the cafes of Paris and Brussels. ; almost a necessary consequence, the aboli- 
It occasioned, as it well might, infinite dis- 1 tion of Subdivision Courts, which, under 
satisfaction and alarm, when it was dis- 1 the existing law, require the attendance 
covered that a debtor whom one of the : of three commissioners. We doubt if any 
superior courts had adjudged should be | portion of the present system affords less 
committed to prison until he satisfied a | reason for complaint than tliat by which, 
just debt, and wlio w'as thereupon com- Ion disputed questions as to the admissi- 
niitted, inigiit, upon his mere application, ibility of a debt, or where a commissioner 
obtain a discharge from custod}^ and be ! is urged, on the examination of a bankrupt^ 
found next day strolling unconcernedly In jor oilier person, to exercise the formidable 
the park, with an interim order in his coat j power of committal, there is power to sub- 
pocket, laughing at the creditor who had 'mitthe point to the united judgment of 
fruitlessly expended his money in procur- 1 three commissioners, with an appeal, re- 
ing the adjudication of the superior court, stricted, however, to any matter of law or 
and the subsequent caption of the debtor. | equity, or the rejection or admission of 
To mitigate in some degree the scandal ; evidence. So far from desiring to see Sub- 
which such a state of the law occasioned, division Courts put an end to, we liave 
the Bankrupt Commissioners, in Dec., reason to know it to be the opinion of many 
1844, took upon themselves to refuse practical men, that no alteration in the 
granting an interim order to a prisoner in mode of administering this branch of the 
execution, until he had given such a notice law can be satisfactory, which docs not 
to the detaining creditor as would enable comprehend some arrangement by whicli 
tlie latter, if be thought fit, to be heard the principal stages in a bankruptcy pro- 
against tlie immediate discharge of the ceeding may be submitted to the supers 
debtor. How far such a regulation may vision of a court constituteil with as mueb 
be deemed an excess of authority on the judicial strength as the Sulxli vision Courts^ 
part of those who were invested with the leaving private meetings and proceedings 
power of granting interim orders, we shall of subordinate im}K)rtance to be conciucted 
not. stay to examine: the rule was juro^^lnder the presidency of a single coot* 
tanio just and reasonable. missioner. 

Lord Brougham,, in his new bill, pro- . . , ^ 

poses to substitute: for it a device, whicli, ^ and 5 & 6 W. 4, c. ZQ, 
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The New Bankruptcy and Insolvency Bill. 

The existing lavir is notoriously defective exercise of which involves such important 
in confining the right of appeal in the most consequences, should be left to the discre-* 
important of all the proceedings in bank- tion of a single commissioner, without the 
niptcy — the granting or refusing a certi- possibility of controlling, correcting, or re- 
ficate — to cases in which creditors are dis- viewing his decision. 

•atisfied, and petition against tlie allowance. In this, as in every other particular. 
Where the certificate is refused, the Lord Brougham s bill indicates the total 
bankrupt is left without appeal, and we absence of any definite principle, ft is it 
might almost add, without hope! Lord j patchwork measure, and the public and the 
Brougham s bill aggravates the evil by j profession have had too much of this 
denying an appeal in any case. The 6th already, as regards the Law of Bankruptcy 
section expressly provides, '‘that no anfl Insolvency. 

appeal shall be competent against the de- There is one cla^s of functionaries who 
cision or order of any commissioner as to seem to be so peculiarly the objects of so- 
tbe allowance or suspension of any bank- j licitude to those who framed the bill, that 
rupt’s certificate, his decision as to which | we have heard it denominated “ the Ilegis- 
shall be final and complete,” and require j trar’s bill.** Under the 8th sect., “ 
no confirmation. In exercising his judicial ; y/yr/o/i, one of the Registrars of 

discretion in granting or refusing a certifi- ' the Court of Bankruptcy now in attend- 
€ate, the commissioner is required to con- lancc on the Court of Review, and John 
aider, not merely whetlier the bankrupt Campbell^ the senior of the Registrars now 
has made a full and true disclosure of bis in attendance on the Courts of the Corn- 
estate, but his judgment is to be founded jinissioners, shall retire, and William 
on a consideration of the whole of the ' Vizard the younger, the other Registrar 
bankrupts conduct “as a trader before, as jin attendance on the Court of Review^ 
well as after his bankruptcy.” The appli- j shall thenceforth be transferred to and act 
cation for a bankrupt’s certificate, there- jin the court in which the said John 
fore, involves a consideration of the prin- j Campbell has heretofore acted.” Again, 
ciples upon which trade and commerce by the 12th section, “ the office of Chief 
are and ought to be conducted ; and re- 1 Registrar, now held by Edward Hobson 
collecting how complicated are tlie Vitruvius Lawes^ Sergeant- at-Law, shall 

tions of commerce, and what an infinite be, and the same is hereby abolished,*^ and 
variety of circumstances influence tlic con- j the duties transferred to the Master ; and 
duct of men engaged in trade, perhaps no the J7th section enacts, that as the number 
questions of greater difficulty and delicacy of commissioners acting in London is re- 
can be submitted to a judicial tribunal. If |duccd by deatlis, resignations, retirements, 
judged of only with reference to the ira- i promotions, or removals, as before pro- 
mediate consequences of allowing or re- 1 vided, William Henry Whitehead^ John 
fusing tlie certificate, the importance of;I^?«/<er Miller^ and William Vizard the 
the question, as well to the creditors as to | younger,” shall, in the order of their 
the bankrupt, can scarcely be exaggerated. | seniority, be entitled to retire. Whilst the 
If the certificate be allowed, the creditors j 22nd section provides, that there shall be 
are debarred from all further remedy i ptiid to each of those persons above enu- 
a^inst the bankrupt, who obtains indem- nierated, “an annuity, or clear yearly sum 
nity for tue past and security for the of money during the term of their lives, or 
future. On the other hand, if the certificate the same amount as the salaries to which 
be refused, the bankrupt is exposed to the tjiey may respectively be entitled at the 
danger of being thrown into prison by any time of the passing of this act. Con- 
execution creditor who has not proved his sidering that some of those whose names 
debt, and besides being deprived of all the distinguished above, as in the act, by 
property he possessed, he is prevented — let italics, are not very old public servants,^ it 
Che amount of his energy or his diligence must be confessed, that whatever other in- 
be ever so great— from acquiring any pro- terests have been overlooked, the noble 
perty hereafter. In short, an uncertificated framer has not permitted theirs to be neg^ 
bankrupt is a doomed beggar I Now, we lected; but we are at a loss to understand 
have no intention of disparaging those how the public is to be benefited by eon- 
learned persons who hold, or may here- j verting so many ableU^and active officers 
afler hold, the office of Commissioners of sinecurists. 

Bankrupt, but we venture to look upon it 
as a monstrous anomaly, that a power, the 

V s 



43(5 Common Law Practice, — Order for further Transfer of Chancery Causes,] 


COMMON LAW PRACTICE. 


BEVERSAL OF OUTLAWRY ON ERROR. 

The number of the Queen’s Rencli 
Reports published during the past week 
furnishes an instance*' of the reversal of a 
judgment of outlawry, after a lapse of 
above a century, under circunistances 
singular in a legal view^, and not altogether 
devoid of historical interest. 

Philip Duke of Wlmrlon, having nttarlied 
himself to the cause of the Pretender in 1727, 
joined the Sj);inish army," then besicgir.g the 
King of England’s fortress of Gibraltar, and 
was outlawed by jiulgmcnt of the (''oroners of 
Middlesex, on the 3rd Ajiril, 1729, for not ap- 
pearing to answer an indictment for high 
treason. King George the Second, b)‘ letters 
patent, reciting the indictment and outlawry, 
granted the real and ])ersonal estate of the 
duke to trustees for ihe j}aynient of his debts, i 
and the suridus for the benefit of his two I 
sisters, both of whom died without issue. 
Colonel 'J'ynte, the present appellant, claims 
ihe Barony of AVharton through one of the 
daughters of the fourth Lord Wharton, the 
grandfather of the outlawed duke. Upon the 
investigation of this claim by a Coininittee of 
Privileges of the Hotise of Lords, it was sug- 
gested that the haronv was forfeited by the 
outlawry; but on behalf of Col. Tynlc it was 
contended, that the outlawry must he con- 
sidered as a nullity, being void by statute for a 
defect apjiarcnt on tlie face of it. 'Phe com- 
mittee, however, held, that they had no power 
to reverse the outlawry, and that it was not 
possible to treat it as a nullity whilst it con- 
tinued un reversed/' the more particidarly as it 
had been recognised in the patent grants d ,by 
Geo. 2. Under these circumstances, in 
Michaelmas Term, 1844, Col. Tyntc brought 
his writ of error in the Court of Queen’s Bench, 
reciting, that “ in the record and process, and 
also in the publication of the ontbiwry, ! 
manifest error hath intervened, to the great ; 
damage of the said Philip Duke of Wharton in , 
his lifetime, and of (diaries Kcineys Kemeys ; 
Tyntc, one of the co-heirs of the said Philij) i 
Duke of Wharton since his death.” 'J'he copies 
of the roll of jiulgnient in outlawry were certi- 1 
fied by an assistant keeper of the public ’ 
records, under the stat. 1 & 2 Viet. c. 94, ss. : 
12 & 13, the original being in the jiuldic i 
record ollice, in the custody of the Master of- 
the Rolls, 'riicre were several errors assigned, 
but that on which the ]udgrrent of tlie court! 
proceeded was, that tluMccord of the judgment i 
of outlawry did not contain an award Of Vi writ i 
of proclamation, which is rendered necessary j 
by statute 4 & 5 W. & M. c. 22, s. 4, which, j 


« Tynte, Esq., v. The Queen, (In Error,) 7 
Q. B. Reports, 210. 

See Repoit of the Wharton Peerage, 12 Cl. 
& Fill. 295. * I 


after reciting, that it is agreeable to justice that 
proceedings to outlawries in criminal causeB 
should be as public and notorious as in civil 
causes, proceeds to enact, that upon the issuing 
of any exigent against any ])erson for any 
criminal matter before judgment or conviction, 
there shall issue a W'rit of proclamation, bearing 
the same teste and return, directed to the sheriff' 
of the county where the person named in the 
record is said to inhabit, according to the stat. 
31 Filiz. c. 3, which writ of proclamation shall 
be delivered to the sheriff three months before 
the return of the same. 

The counsel for the crown admitted that 
they were unable to snppoit the judgment of 
outlawry, for want of the award of the writ of 
proclamation, and that there were oilier objec- 
tions difficult to meet ; and the Court of Queen’s 
Bench, after ascertaining that the objection 
which was admitted to exist was proj^erly as- 
signed as error, gave judgment that the out- 
lawry, “for the errors aforesaid, and other 
errors in the record and proceedings aforesaid, 
he reversed, annulled, and altogether held for 
nothing, and that the said C.k K. K. Tynte he 
restored to all things wdiich he had lost by 
occasion of the said outlawry, &c.” 


ORDER FOR FURTHER TRANSFER OF 
CiiAxNCERY CAUSES. 

Saturday, Glh March, 1847. 
Whereas, from the present state of the 
business before the Lord Chancellor and the 
Master of the Rolls resjiectively, it is expedient 
that a portion of the causes set down to be 
heard before the Master of the Rolls should be 
transferred to the Lord C’hancellor’s Book of 
Causes for hearing : Now we do hereby order, 
that the several causes set forth in the schedule 
hereunto subjoined he accordingly transferred 
from the Book of Causes of the Master of the 
Rolls to that of the Lord Chancellor. And we 
do further ordcj', that the causes so to he trans- 
ferred, (although the bills therein may have 
been marked for the Master of the Rolls under 
the orders of court of the 5th May, 1837, 
and notwithstanding any decrees or orders 
therein made by the Master of ihc Rolls,) shall 
hereafter be considered and taken as causes 
originjilly marked for the l.ord CUiancellor, and 
be Mihject to the same regulations as all causes 
marked for the Lord Cl.ancellor are subject to 
by the same orders. Provided, nevertheless, 
that no decree or order made by the Master of 
the Rolls in any of such causes shall he varied 
or reversed otherwise than by the Lord Chan- 
cellor himself. And this order is to be drawn 
up and entered with the registrar. 

3'ictter V, Wolmsley, 

Brown r. Selby. 

Attorney-Goii." v. Gibbs, F. D, C. 

Baker r. Ihiyldon , } 
i Same V. Adiley. J 
Coombes V. Stewart. 

Attorney-General V. Day, t v 
Same r. Johnson. J F. D. C. 
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Attorney* General v. Curtis. 

Veters t>. Peters. 

! ]\I‘Farlsine v. M'Farlane, ) i? n r* 
Same v. VVislisirt. 

I Lane i'. I In rd wick, j 
i Same v. (Goodyear, j 
j Blagrave v. Ulagrave, 

^ Same v. Snine. 

Thorpe y. Ilnrvoy. 

(Signed) 


Ditto. 


CoTTliNIIAM, C. 
Languale, M. R. 


Note, — ^"i'hese (kuiscs are transferred to the 
List of Causes to be heard by the Vice-Chan- 
cellor Knight llruce, by order of the Lord 
Chancellor. 

(Signed) J. Collis, Rer/istrar. 


FORMS OF PROCEEDING IN 'rilE 
SMALL DERT COURTS. 


In the last ninnber, page 415, ante, will be 
found the Rules of Practice in the Small Debt 
or New County Courts, signed by the judges. 
The following are the Forms of proceeding as 
settled and ni)i)rovcd by the same judges : — 

FORMS. 

1. Summons to appear to Plaint. 

No. of plaint 

In the County Court of at 

(Seal) 

A. 7?., plaintilF, 
against 

C. jD., defendant. 

You arc hereby summoned to appear at a 
county court to be holderi at on the 

day of at the hour of 

in the forenoon, to answer the above-named 
]daintifr in an action 011 contract [or in an ac- I 
tion for tort], for [Jierc state the substanre of ' 
the cause of action']. £ s. d. 

Debt or claim . . • • • • 

Post of siimmoiis ;iinl service •• 

Paying irioncv info ami out of court ; en- 
tering !i!.'itii>lJU.tioji, ivc. 

£ 


[the particulars of which are hereunto annexed, 
where the cause of action exceeds 5/.] ; and take 
notice, that in case you shall have been person- 
ally served with this summons, an application 
may be made immediately after a judgment has 
been obtained against you, to commit you to 
|>rison, under the provisions of the statute in 
that behalf made and provided, in which case 
the judge of the said court will proceed to hear 
and determine such application, and make such 
order thereupon as he shall think fit, whether 
you shall be then present or not. 

Given under the seal of the said court, this 
day of 18 

Clerk of the court. 
To 

the above-named defendant. 

N.B. — See notice at back of this summons* 


[To be endorsed on the summons.] 
Notice, 

N.B. — If you admit the whole or any part of 
the plaintiff’s demand, by paying into the office 
of the clerk of the court at the amount 

so admitted, together with the costs, five clear 
days before the day of appearance, you will 
avoid any further costs, unless in case of part 
payment, the plaintift',at the hearing, shall prove 
a demand against you exceeding the sum so 
paid into court. 

If you have anv defsnee to the demand, by 
way of {-et-off, or on account of your being a» 
iiiflilnt, or married woman, or by reason of the 
Statute of Limitations, or of your discharge by 
bankruptcy, or und«* an act for the relief of in- 
solvent debtors, the same cannot be admitted 
unless you give notice in writing, an<] if a set- 
off, of the particulars of such set-ofi‘, to the 
clerk of the court, at the above-named oflice, 
five clear days before the day of hearing. 

If the debt or claim exceeds 5/., you may 
have the case tried by a jury, on giving notice 
thereof in writing at the said office of the clerk, 
two clear days at least before tlie day of trial, 
and on ]>ayTnent of the fees for summoning, 
and ])ayal>lc to such jury. 

Notice of defence cannot T)e served unle.ss 
the fees for entering and serving the same ba 
paid at the time the notices arc given. 

You may have a summons to compel the at- 
tendance of any witness, and the ])roduction of 
any books or documents, on apjdying at the 
, office of the clerk of the court. 

I Bring this summons with you when you 
come to the court or to the office of the clerk. 

I Office hours from 10 to 4. 


2. Summons to a Tenant holding over. 

No. 

In the County Court of at 

A. B., plaintiff, 

* against 

C, D., defendant. 

You arc hereby summoned to appear at a 
county court to be holden at on the 

clay of at the hour of 

in the forenoon, to answer to the above-named 
plaintiff, wlierefore you neglect or refuse to quit 
and deliver up to him possession of a certain 
(messnape with appurlenunces or ]iart of a house ^ 
tVc., as the case may be) situate at 
And take notice, if you do not appear at the 
said court, and show cause why you do notejuit 
and deliver up possession as aforesaid, you may, 
by order of thfe court, be turned out of tnu 
possession held by you. 

Given under the seal of the court, this 
day of IS 

Clerk of the court. 

To the above-named defendant. 


3. Summons on Devastaoit. 

No. 

In the County Court of at 

(Seal) 

A, B„ plaintiff, 

' against 

C. D., e.vecutors of E, F., deceased, defendant. 
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You are hereby summoned to appear at a 
County Court to be holden at on the 

day of at the hour of 

in the forenoon, to answer the above- 
named plaintiff in an action of contract^ for 
that you, the defendant, have withheld, wasted, 
and put to your own use, divers ^oods and 
chattels which were the property of E. F., de- 
ceased, at the time of his death, and which 
came to the hands of you, the defendant, as 
executor of the said E, F., to be administered, 
whereby the judfjfment recovered against you 
^ the said plaintiff at this court [or at a County 
Court held at in the county of 

on the day of [fl6* the case may 

he"] remains unsatisfied. 

And take notice— [Conclude^ and add notice 
as in form 1.] 


paper 


marked 


in the annexed affidavit. 


is the paper referred to 


6, Notice of Payment of the whole Claim, 


at 


4. Plain/iff‘*s Note on entering Plaint, 
County Court of at 

£ Fees paid. 

The above cause [or causes'] will be tried 
at on at 

o’clock in the forenoon, 

To (Signed) 

A,B, 1 

The above-named plaintiff* ^ Clerk of the court. 
Office at J 

Hours of attendance from 10 to 4. 


No. 

In the County Court of 
(Seal.) 

Between A, B,, plaintiff, 
and 

C. D., defendant. 

I do hereby give you notice, that the above- 
named defendant has paid into court the sum 
of being the full amount of your 

demand in this action, together with the costa 
incurred by you therein. 

Given under the seal of the court, this 
day of 18 

Clerk of the said court. 
I’o the above-named plaintiff'. 


7. Payment of Part of the Claim into Court, 
No. 

In the County Court of at 

(Seal.) 

Between A» B,, plaintiff, 
and 

C. JD., defendant. 

Take notice, that the sum of £ has 

been paid into court by the above-named de- 
fendant, together with the sum of £ for 


1 , i costs incurred by you up to the time of such 
Take notice, you must take this note alongl ^ ^nd in case you shall accept the 

wth you when you come to the court, or to the , * in full satisfoction of your demand, you 
office of the clerk, for any purpose, and m case ■ Rive a written notice to that elFect, to the 
Of loss of It you must immediately give notice , ^ 1 ^,.,^ „f court, and a like notice to the said 
thereof at my office. • . . . . 


•tr A . , i defendant, by serving the same on him per- 

You may have a summons to compel the at- ; ^ it „t his place of abode 

tendance of any witnesses, or for the production ; business, three clear days before the day of 
of any hooks or documents ^u may require, ; trial, otherwise you will he liable to pay to the 
on early application at the office of the clerk, jg^ij defendant such costs as he may incur ia 
and on payment of the expenses thereof. I this action after payment into court as aforesaid. 

I Given under the seal of the court, this 

5. Affidavit of Service of Summons out of the] ^ 

District y or in case of unavoidable absence of \ ^ Clerk of the court. 

Bailiff, I above-named plaintiff. 

No. 


In the County Court of at 

between A. B.y plaintiff, 
and 

C. D.y defendant. 

F. F. of one of the bailiffs of the 

Countv Court of [or of the said court], 

maketh oath and saith, that he did, on the 
day of duly serve the said 

with a summons [or other process], a true copy 
within the jurisdiction of the said County Court 
of by delivering the same personally to 

the said C. JD. [if the service was not personal, 
state how served]. 

Sworn before me, &c. the day of 

E, F. 

Indorse the summons or other process, *‘this 

• Note. — Where a plaintiff enters several 
plaints, one note will be sufficient by specifying 
the number of the plaints. • 


8. Notice of Set-off. 

No. 

In the County Court of at 

(Seal.) 

Between A. B., plaintiff, 
and 

C. D., defendant. 

The above-named defendant has given notice,, 
that he w'ill, at the hearing of this cause, claim 
a set-off against any debt or demand to be 
proved against him by you, and the particulars 
of such set-off are annexed hereunto. 

Gh^en under the seal of the court, this 
day of 18 

Clerk of the said court. 

To the above-named plaintiff. 

[Annex to this notice the particulars of set- 
off as furnished by the defendant, sealed with 
the seal of the court.] 
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9. Notice of other Drfenees. 

No. 

In the County Court of at 

(Seal.) 

Between A. B., plaintiff, 
and 

C. D., defendant. 

Take notice, that upon the hearing of this 
cause the defendant intends to give in evidence 
and rely upon the following ground of defence, 
in answer to the action. 

Dated this day of 18 

Clerk of the said court. 
To A. B., the aliove-named plaintiff. 

1. lliat he, the defendant, was an infant 
within the age of twenty-one years when the 
supposed claim arose [i)r the supposed contract 
or agreement was made^ 

2. That she, the defendant, was, at the time 

when the supposed claim arose [or of making 
the supposed contract or agreement,'} the wife 
of of 

3. That the claim for which he, the defend- 
ant, has been summoned, has been barred by 
the Statute of J^imitations. 

4. That the defendant is a certificated bank- 
rupt, and obtained his certificate before the 
commencement of this suit. 

5. 'J’hat the defendant was duly discharged 

under an Act for the Relief of Insolvent 
Debtors, on the day of at a 

court held at 


10. Summons to Jurors, 

No. 

In the County Court of at 

(Seal.) 

You arc hereby summoned to appear and 
serve as a juror in this court, at on 
the day of at the hour of , 

upon the trial of several cases lie then and 
there tried by juries, and in default of attend- 
ance you will be liable to a penalty of by the 
statute of 0 & 10 Viet. c. 95. 

Given under the seal of the court, this 
day of 18 

Clerk of the said court. 

To of 


1 1 . Clerk* 8 Notice of Jury, 

No. 

In the County Court of at 

(Seal.) 

Between A. B,, plaintiff, 
and 

C. D., defendant. 

Take notice that the above-named cause will 
be tried by a jury, the above-named 
having demanded a jury tlierein. 

Clerk of the court. 

To the above-named 


12. Sumfnons to Witness* 
No. 

In the County Court of at 

<Seal.) 


the Small Debt Courts, 

Beta'een A, B., plaintiff, 
and 

C. D., defendant. 

You are hereby required to attend at We 
court-‘houa€\ at on the day 

of at the hour of , to give evi- 

dence in the above cause on b^alt' of the 
above-named [and then and there to have 
and produce (state any particular documents re* 
quired) and all other books, papers, writings, and 
other documents relaling to the said action, 
which may he in your custody, possession, or 
power."] In default of your attendance you will 
be liable to a penalty of 10/. under the statute 
of 9 & 10 Viet. c. 95. 

Given under the seal of the court, this 
day of IS 

Clerk of the said court. 

To of 


13. Order for Payment of Penalty by a JVitness, 
No. 

In the County Court of at 

(Seal.) 

Between A. B., plaintiff, 
and 

C. D., defendant. 

Whereas it has been made to appear to tlic 
court that M. F., of was duly sum- 

moned to be and appear as a witness in this 
action, at a County Court at on 

the day of [and also to pro* 

(luce, as the case may be"] and that payment [or 
a tender of payment] of his reasonable expenses 
was duly made to him, the said E. F. : And 
whereas the said E, F. did not appear, &c., on, 
&c., in obedience to the said summons, [or, 
having appeared in pursuance of the said sum* 
mons, did wilfully refuse to he sworn and to 
give evidence in the said action (or to produce 
such, : 

Now the said court doth hereby order that 
the said E, F, shall pay a fine of £ for 
such neglect [or refusal] to the clerk of this 
court, on or before the day of 

[or forthwith] ; and that the sum of £ 
part of the said fine, shall be paid by the said 
clerk to the in this taction, being the 

party injured by such neglect [or refusal] of 
the said E. F. 

Given under the seal of the court, this 
day of 18 

By the court. 

Clerk. 


14. Order for Costs to Dcfeiidant where Plain* 
tiff does not appear. 

No. 

In the County Court of at 

(Seal.) 

Between A, B,, plaintiff, 
and 

C. D,, defendant. 

Upon hearing the defendant in this action, 
and It appearing to the court here, that the 
plaintiff therein has not api)eared at this court 
on the day of (being the day ap- 
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pointed for the trial thereof) to prosecute the 
same against the defendant^ it is awarded and 
ordered by the judge of the said court, that the 
sum of £ shall be paid by the plaiatiff to 
the defendant forthwith [or on or before the 
day of ], by way of costs and 

satisfaction for his trouble and attendance in 
that behalf. 


Given under the seal of the court, this 
day of 18 

By the court. 
Clerk. 


15. Order (o adjourn proceedings. 

No. 

In the County Court of at 

(Seal.) 

Between A. B., plaintiff, 
and 

C. D., defendant. 

It is ordej-ed that the trial of this action be 
adjourned until Upon [here state the 

terms or conditions of the adjournment^ if anyJ] 

Given under the seal of the court, this 
day of 18 

By the court. 

Clerk. 


IC. Order to suspend Order or Judgment, 
No. 

In the County Court of at 

(Seal ) 

Between A. B., plaintiff, 
and 

C. 7J., defendant. 

It is ordered, that an order of this court 
bearing date [or ttie judgment herein, 

or execitiion herein issued against the goods or 
person of the defendant] be suspended until 
[upon payment of costs by ] 

Gi\'en under the seal of tlie court, this 
day of 1 S 

By the court. 

Clerk. 


17* Order to rescind a former Order. 

No. 

In the County Court of at 

(Seal.) 

Between A. B., jdaiiitiff, 
and 

C. D., defendant. 

It is ordered, that a certain order of this 
court in this fiction, hearing date the day 

of be rescinded. 

Given under the seal of the court, this 
day of 18 

By the court. 

Clerk. 

18. Order to stay Proceedings^ 

No. 

In the County Court of at 

(Seal.) 

Between A, B., plaintiflT, 
and « 

C. D,, defendant. 


It is ordered, that all further proceedings in 
this action be stayed. ' 

Given under the seal of the court, thi« 
day of 18 

By the court. 

Clerk. 

19. Orders for a New Trial, 

No. 

In the County Court of at 

(Seal.) 

Between A. B., plaintiff, 
and 

C, D.j, defendant. 

It is ordered, that the judgment in this case, 
and all subsecpient proceedings thereon be set 
aside, and a new trial had between the parties 
on [sc/ out the terms or conditions, 

if any, on which the order is ?nade.] 

Given under the seal of the court, this 
i day of IS 

i By the court. 

I Clerk. 


20. Summons to Plaintiff on Interpleader, 
No. 

In the County Court of at 

(Seal.) 

Between A, B., jdaintiff, 
and 

C. J)., defendant. 

Whereas of hath made a 

claim to certain goods and chattels [or money, 
i <Vc., or for certain rent due, <yc.], which have 
j been seized and taken in c.xecution under and 
; by virtue of ])roccss issuing out of this court, 
in this action ; you are therefore hereby sum- 
moned and recjiiired to be and aj)i)car before 
the judge of the said court, at on 
at the hour of in the forenoon, when 

the said claim will be adjudicated upon, and 
: such order made thereupon as to the judge shall 
seem fit. 

Given under the seal of the court, this 
: day of 18 

• • Clerk of the said court. 

To the above-named plaintiff. 

Note. — The claimant is called upon to give 
the particulars of his claim, which you may in- 
: sped on aj)plication at the office of the clerk of 
' the court four days before the day of hearing 


21. Interpleader Summons to Claimant, 
No. 

In the County Court of at 

(Seal.) 

Between A, B,, plaintiff, 
and 

C. JD., defendant. 

You are hereby summoned and required to 
appear at a court to be holden on next, 

at, &c., at the hour, &c., touching a claim made 
by you to certain goods and chattels, [or monies, 
fyc,, or for certain rent due on ] 

seized and taken in execution under process 
issued out of this court, in this action, and in 
I default of your then establishing such claUn* 
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the said poods and chattels will be sold {ox the \ 
said monies, ^c., paid over] according to the 
exigency of the said process ; and take notice, 
that you are hereby required, five days before 
the said day of to deliver to 

the officer in charge of the said process, or to 
leave at my office at a Mrticular of 

the goods or chattels so claimed b^ou and of 
the grounds of your claim [or of the amount of 
rent claimed, and for what period due']. 

Given under the seal of the court, this 
day of 18 

Clerk of the said court. 

To of 

22. Order on an Interpleader Summons. 

No. 

In the County Court of at 

(Seal.) 

Between J. B., plaintifT, 

and I 

C. D., defendant. * 

It is hereby ordered, touching the claim of 
J?. F. to certain goods and chattels [or monies, 
tj'c.] seized and taken in execution in this ac- 
tion, which said E. F. has been duly summoned . 
to support his claim at this court, that the said 
goods and chattels [or monies, or part 
thereof, to wit,] \speeifj/inff them] are the pro- 
perty of the said E. F. for of the said defend - ' 
ant, as the case may /;ej ; and it is further or- 
dered, that the costs of this proceeding, amount- 
ing to be paid by the said 

to the clerk of the court, at his office in 
for the use of the said on or before 

the day of 

Given under the seal of the court, this 
day of 1 8 

By the court. 

Clerk. 

Office hours from 10 till 4. 


24* Judgment against Defendant when the Debt 
or Damages are made payable by Instalments. 

No. 

In the County Court of at 

(Seal.) 

Between A. B., plaintiff, 
and 

C. D., defendant. 

Upon the 'hearing of this cause, at a 
court holden at on the day of 

it is adjudged, that the said plsdntiff 
do recover against the said defendant the sum 
of £ for his debt, [or damages by him 

sustained] in a certain action, together with the 
costs of suit, amounting to the sum of £ * 5 

by instalments • the first instalment to 
be paid upon the day of Such 

])ayments to be made at the office of the clerk 
of this court at 

Given under the seal of the court, this 
day of 18 

By the court. 

Clerk. 

Note. — Office hours from 10 till 4. 


25. Judgment against Plaintiff for Costs and 
Satisfaction to Defendant, and for his costs 
of Suit, 

No. 

In the County Court of at 

(Seal.) 

Between B., plaintiff, 
and 

C. D., defendant. 

At a court holden at on the day 

of it was adjudged, that judgment 

should pass against the said plaintiff, and that 
the said plaintiff should pay the sum of 
to the said defendant, by way of costs and sa- 
tisfaction for his trouble and attendance in that 


23. Judgment against Defendant for Payment 
of Debt or Damages.^ 

No. 

In the County Court of at 

(Seal.) 

Between A, B., plaintiff, 
and 

C. D., defendant. 

Upon hearing this cause at a court holden 
at on the day of it is 

adjudged, that the said plaintiff do recover 
against the said defendant- the sum of £ 
for his debt [or damages hy him sustained], to- 
gether with the costs of suit, amounting to the 
sum of £ . And it is ordered that the 

said defendant do pay the same to the clerk of 
the court at his office in on or before 

the day of 

Given under the seal of the court, this 
day of 18 

By the court. 

Clerk. 

Attendance at the office from 10 till 4. 

** This form may be used in replevin where 
judgment is given for the plaintiff*. 


liehalf, and the further sum of for hie 

costs and chaj*ges by the said defendant about 
his suit in that behalf expended, amounting to- 
gether to the sum of on or before the 

day of It is therefore ordered, 

that the said jdaintiff do pay the same to the 
clerk of the court, at his office at on 

or before the day of 

Given under the seal of the court, this 
day of 18 

By the court. 

Clerk. 

Office hours from 10 till 4. 

26. Execution against the Goods of Defendant, 
No. 

In the County Court of at 

(Seal.) 

Between A. B., plaintiff’, 
and 

C. D„ defendant. 

Whereas at a County Court holden at 
on the day of at within 

the jurisdiction of the said court, before 
the judge of the said court, the said plaintiff, by 
the consideration and judgment of the smd 
court, recovered against the said defendant the 
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sum of £ for a certain dobt before , that 

time due and owingf to the said plaintiff for for 
certain damages by him sustained^ and oy the 
said court awarded to be paid to him the said 
plaintiff] together with the costa of suit, by the 
said plaintiff in that behalf expended : And 
whereas the said defendant, by an order of the 
said court bearing date the day and year afore- 
said, was ordered to pay the said debt [or 
damages'] together with the said costs, amount- 
ing together to the sum of Istate the 

time for payment ] : And whereas the said sum 
of [or the sum of being part 

pf the said sum of as the case may 6e,] 

has not been ])aid tp the said plaintiff, pursuant 
to the said order : These ,are therefore to re- 
quire and order you forthwith to make and levy 
by distress and sale of the goods and chattels 
of the said defendant, wheresoever they may be 
found witliin the district of this court, (except 
the w<*aring-apparcl and bedding of the said 
defendant or his family, and the tools and im- 
plements of his trade, if any, to the value of five 
pounds,) the said sum of £ and also 

the costs of this execution ; and also to seize 
and take any money or bank-notes, (whether 
of the Hank of England or of any other bank,) 
and any ehetpies, bills of exchange, promissory 
notes, bonds, sj)ecialties or securities for money, 
of the said defendant, which may be there 
found, or such part, or so much thereof as may 
be sufiicient for the satisfying of this execu- 
tion, and the costs of making and executing 
the same. 

Given under the seal of the court, this 
day of 18 

By the court. 

[In cases of cross- judgments the execution 
must he stated to be for the balance.] 

Clerk of the said court. 


To , high bailiff of the said court, 

and other the bailiffs thereof. 



JVotice. 

The goods and chattels are not to be sold 
until after the end of five days next following 
the day on which they may have been taken, 
unless they be of a perisluible nature, or at the 
request of the said defendant. 


27 . Execution against the Goods of a Testator. 
No. 

In the County Court of at 

(Seal.) 

Between A. B., plaintiff, 
and 

C. D., executor of E. F., deceased, defendant. 

' Whereas at a cesirt didy holden at 
within the jurisdietion of tfaesiad court, on the 
di^of befim the judge 


of the said court, the said plaintiff, hy the con« 
sideration and judgment ot the said court, re«. 
covered against the said defendant, as executor 
[or administrator] of E. F., deceased, the sum 
of £ for a certain debt before that time 

due and owing to the said plaintiff by the said 
E. F., in 1^ lifetime, together with the sum of 
£ ^ for his costs of suit, by the said 

plaintiff, in that behalf expended : And whereM 
the said defendant, by an order of the smd 
court, bearing date the day and year aforesaid, 
was ordered to pay the said debt [or damages/] 
together with the said costs, amounting together 
to the sum of £ [state the time of pay^ 

ment] : And whereas the sum of £ has 

not been paid to the said plaintiff, pursuant to 
the said order : These are therefore to require 
and order you, forthwith to make and levy by 
distress and sale of the goods and chattels 
which Avere the lU’opcrty of the said E. F. in his 
lifetime, in the hands of the said defendant to 
be administered, wheresoever they may be 
found within the district of this court, the said 
sum of £ , together with the costs of 

I this execution ; and also to seize and take any 
I money or bank-notes (whether of the Bank of 
j England or of any other bank,) and any 
; cheques, hills of exchange, ])roraissory notes, 

I bonds, specialties or securities for money, 

I which were the property of the said E. F. in 
his lifetime, which may there be found, or such 
part, or so much thereof as may he sufficient 
for the satisfying of this execution, and the 
costs of making and e.xecuting the same, if the 
said defendant hath so mucli thereof in his 
hands to be administered ; and if he hath not 
80 much thereof in his hands to be adminis- 
tered, then that you make and levy of the proper 
goods and chattels, money, or bank-notes, 
(whether of the Bank of England or of any 
j other bank,) and any cheques, bills of ex- 
icliange, promissory notes, bonds, specialties, 
I or securities for money of the said defendant, 

! the sum of £ for the costs and charges 

I first above mentioned, and the costs of this 
execution, and of levying the same. 

Given under th^i, seal of the court, this 
day of 18 

By the court. 

Clerk of the said court. 

To , high bailiff of the said court, 

and the other bailiffs thereof. 


Debt 

Costs 

Execution , . • • , 

£ 


d. 







Notice. 


'Fhe goods and chattels are not to be sold 
until after the end of five days next following 
the day on which they may have been taken, 
unless they be of a perishable nature, or at the 
request of the said defendant. 
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^.Judgment against mExecutoron aDwastamt, 

No. 

In the County Court of at 

<Seal.) 

Between A. B., plaintiff^ 
and ^ 

C. 2)., executor of E. F., deceasea, defendant. 

Upon the hearing of this cause, at a court 
holden at on the day of 

it is adjudged, that the said defendant, being 
the executor of JGJ. F., deceased, hath made 
away, wasted, and put to his own use, divers 
goods and chattels [or monieSy <5*c., as the case 
may be,] which were the property of E. F. de- 
ceased, at the time of his death, and which 
came to the hands of the said defendant as 
executor as aforesaid, to be administered, 
whereby a certain judgment recovered by the 
said plaintiff against the said defendant as 
executor as aforesaid, at a court held on the 
day of , remains unsatisfied, 

and that the said defendant do pay the sum of 
£ recovered by the said judgment, to- 

gether with the sum of £ the costs of this 
suit, to the clerk of the court, at his office, on 
or before, &c., the case may be'] ; and it is 
further adjudged, that if the said defendant 
make default in payment thereof, an execution 
shall issue to make and levy the said several 
Biuns of £ and £ of the goods 

and chattels of the said E. F., if the said de- 
fendant hath so much thereof in his hands to 
be administered, and if he hath not so much 
thereof in his hands to be administered, then to 
be made and levied of the pro])cr goods and 
chattels of the said defendant. 

Given under the seal of the court, this 
day of 18 

By the court. 

Note. — ^llie execution upon this order maybe 
drawn from this form. j 

29. Judgment Jor Defendant^ in Replevin, 

No. 

In the County Court of at 

(Seal.) j 

Between A, B., plaintiff, 
and 

C. D,, defendant. 

Upon hearing this action of replevin at a 
court holden at on the day of 

it is adjudged that the said plaintiff I 
do return to the said defendant the cattle, [or | 
goods or chattelSy as the case may be, stating the 
particulars thereof , | 
forthwith [or as the case may be"] ; and that the 
•aid defendant do recover against the s£ud 
plaintiff the costs of the suit, amounting to the 
•urn of £ ; and it is further orders, 

that the said defendant do pay the same to 
the clerk of the court, at his office at 
on or before the day of 

« Judgment for the phdntiff in Form No. 23. 


Given under the seal of the court, this 
day of IS 

By the court* 
Clerk. 

Office hours, from 10 till 4. 

30. Judgment for Recovery of Tenement, 
No. 

In the County Court of at 

(Seal.) 

Between A. B., plaintiff, 
and 

C. D; defendant. 

Upon the hearing of this cause at a court 
holden at on the day of 

it is adjudged that the said plaintiff do recover 
against the said defendant, possession of a cer- 
tain house [or land or part of a certain housed 
at together with the costs of suit, 

amounting to the sum of £ and it is or* 

dered, that the said defendant do forthwith ^t 
and deliver up possession of the said house [or 
4*c.] to the said plaintiff ; and that a warrant 
do forthwith issue, to enforce this adjudication, 
and to require and authorize the bailiff of 
the said court to give possession of the said 
house [or, to the said plaintiff, within 

days from the date of such warrant • and it is 
further ordered, tliot the said defendant do pay 
the said sum of £ for the said plaintiff’s 

cost, to the clerk of this court, gt bis office in 
on or before the day of 

Given under the seal of the court, this 
day of 18 

By the court. 
Clerk. 

Office hours from 10 till 4. 

Note. — llie warrant for the execution of tbia 
order may be drawn from this form. 

31. Execution against the Goods of Plaintiff, 
No. 

In the County Court of at 

(Seal.) 

Between A, B., plaintiff, 
and 

C. D., defendant. 

Whereas at a county court duly holden at 
within the jurisdiction of the said court, 
on the day of before 

the judge of the said court, the said plaintiff 
appeared [or did not appear] to prosecute his 
plaint against the said defendant in an action 
of debt [or to recover damages] for [av?^ out the 
substance of the plaint] ; And whereas the said 
plaintiff, at the hearing of the said plaint, did 
not make proof of his debt [or demand^ to 
the satisfaction of the said court, and thereupon 
it was ordered and adjudged by the said court, 
that judgment shoidd be entered for the said 
defendant, and that the said plaintiff should 
pay to the said defendant the sum of £ 
by way of costs and satisfaction for his trouble 
and attendance in that behalf, and the furtl^ 
turn of £ for his costs and charges, by 

the said defendant about the said suit, in that 
[behalf expended, amounting together to the 
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€um of £ on or before tbe of 

; And >vhereas the saim sum of £ 
has not been paid to the said defendant^ pur- 
suant to the said judgement and order : These 
are therefore to require and order yoti forthwith 
to make and levy by distress ana sale of the 
goods and chattels of the said plaintilF, where- 
soever they may be found within the district of 
this court, (excepting the wearing-apparel and 
bedding of the said plaintiff or his family, and 
the tools and implements of his trade, if any, 
to the value of five pounds,) the said sum of 
£ , and also the costs of this execution ; 

and also to seize and take any money or bank- 
notes (whether of the Dank of England or of 
any other hank), and any efieques, bills of ex- j 
change, promissory notes, bonds, specialties,! 
or Securities for money, of the said plaintiff, 
which may there be found, or such part or so 
much thereof as may be sufficient for the 
Satisfying of this execution, and the costs of 
making and executing the same. 

Given under the seal of the court, this 
day of 18 

By the court. 

Clerk of the said court. 

To , high bailiff of the said court, 

and the other bailiffs thereof. 


disposarydtt fniy h^ci tiiadte of any property* 
And take notice, that if you do not appear m 
obedience to this summons, you may, oy order 
of this court, be committed to common goal, 
[or other prison of the rovrO- ^ 

Given under the seal of the court, this 
day of #18 

By the court. 

Clerk. 


Amount of judgineiitoi* order. 
Costs of this summons . 


£ 


d. 





Costs . . , , 
Execution , . 


Notice. 

The goods and chaltclf! arc not to be sold ! 
until after the end of five days next following i 
the day on which they may have been taken, ! 
unless they lie of a jierisliable nature, or at tlie I 
request of the said defendant. ! 

- - i 

32. Summons to Defendant after Judgment. 

No. 

In the Cdunty Court of at 

(Seal.) 

Between A. J?., plaintiff, 
and 

C. D., defendant. 

Wliereas at a county court held at, &c., on, 
&c.,the above-named plaintiff obtained a judg- 
ment [or order"] against you for the payment 
of for 

which judgment [or order] still remains un- 
satisfied, you are therefore hereby summoned 
tq appear at the county court to be holden at, 
&c., on, &c., at the hour, &c., to he then and 
there examined by the judge of the said court, 
touching your estate and effects, and the man- 
ner and circumstances under which you con- 
tracted the said debt [or incurred the damages 
or liability] which was the subject of the ac- 
tion in which the said judgment was obtHiiied 
against you, and as to the means and ex])ecta- 
tion you then had, and as to the proptTty and 
means you still have of discharging the said 
debt [or damages or liability], and as to the 


33. Warrant of Commitment in Default of 
Appearance. 

No. 

In the County Court of at 

Between A. Ji., plaintiff, 
and 

C. D., defendant. 

To the high bailiff’ and the other bailiffs of the 
said court, and all constables and peace of- 
ficers within the jurisdiction of the said court, 
and to the governors and keepers of 
Whereas at a county court holden at 
on the day of in the year of 

our Lord 1 8 , the above-named plaintiff^ by 

the judgment of the said court, in a certain suit 
wherein tlie said court had jurisdiction, re- 
covered against the above-named defendant the 
sum of £ for his debt [or dimages as 

the case may 6e,] together with the sum of 
£ the costs of the said suit. And there- 

upon it was then and there ordered hy the said 
court, that the said defendant should pay to 
the said plaintiff the said sums of £ 
and £ so recovered against the said 

defendant as aforesaid, on or before the 
day of, &c. [ws the CrUse may be] : And whereas 
the said defendant not having paid the said sum 
of £ and £ pursuant to the 

said order, upon the application of the said 
plaintiff^ a summons was duly issued from and 
out of the said court against the said defendant, 
by which said summons, the said defendant 
was required to appear at the said county court 
of at on the day of, 

&c., to answer such (juestions as might be put 
to him touching [set out as in the summons] : 
And whereas it was duly proved upon oath at 
the said last-mentioned court, that the said de- 
fendant was personally served with the said 
summons : And whereas the said defendant 
did not attend as required by such suminoss,, 
or allege any sufficient excuse for not so at- 
tending, and thereupon it was ordered by the 
judge of the said court, that the said de-^ 
fendant should be coramUted for the term of 
days, to the in the 

according to the form of the statute in that CASO. 
made and provided, or until he should be dio^ 
charged by the due course of law : These are* 
therefore to require you, the said high bailiA^ 
bailiffs, and others, to take the said defendi^t# 
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and to deliver him to iha governor^ &c« [or 
keeper, ^e.1 ; and you, the said governor ror 
keeper^ bfv,] are hereby required te receive the 
said defendants^d him safely to keep in the 
for tnfc tom of days, from 

the arrest under this warraut, or until he shall 
he sooner discharged by due course of law* 
For which this shall be your sufficient warrant. 

Given under the seal of the court, this 
day of 
(Seal.) 

Clerk of the said court. 


34. Warrant of Commitment after Examination. 
No. 

In the County Court of at 

Between A. B., plaintiff 
and 

C. D., defendant. 

To the high bailiff and the other bailiffs of the j 
said court, and all constables and peace .! 
officers within the jurisdiction of the said i 
court, and to the governor or keeper of 
Whereas at a county court duly holden at 


from the arrest under jthis warrant, or until he 
shall be sooner discharged by due course oi 
law. For which this shall be your sufficient 
warrant. 

Given under tlie seal of the court, this 
day 18 
(Seal.) . 

Clerk of the said court. 


35, Warrant qf Commitment where Defendant 
appears and is examined at the time of hearing. 
No. • 

In the County Court of , , 

Between A. B,, plaintiff, 
and 

C, 2>!, Defendant. 

To the high bailiff, and the other bailiffs of the 
6ai<l court, and all constables and peace 
officers within the jurisdiction of the said 
court, and to the governor or keeper of the 
gaol at 

Whereas at a court holden at on this 

day of in the year of our 

Lord 18 , the above-named plaintiff, by the 


on the day of ’ in the year . of the said court, in a certain suit 

of our Ix)r(l 18 , the above-named plaintiff ’ the said court had jurisdiction, re- 

by the judfrrnent of the said court, in a certain I covered against the above-named defendant the 
suit wherein the said court had jurisdiction, ^ his debt [or damages^, 

recovered against the above-named defendant * together with the sum of £ the costs 

the sum of £ for his debt [or damn- . the said suit ; and thereupon it was then and 

ges, as the case may be], together with the sum ordered by the said court that the said 

of £ the costs of the said suit. And defendant should forthwith pay to the said 

thereupon it was tlien and there ordered hv plahitift the said siuns of £ ^ 

the said court, that the said defendant should ■ ® recovered against the said di^endant : And 
pay to the said plaintiff the sums of £ whereas the said defendant having personally 

and £ so recovered against the said appeared to the said summons, and being pre- 

defendant as aforesaid, on or before the »» court, was, upon the application of the 

day of, Ucc. ftfs the case may be] ; And whereas ; plaiiuiff, then and there examined touching 

the said dci'ciidant not having paid the said • oat as in the summons] : And whereas it 

sums of £ and £ pursuant to af>peared upon such e.xamination, to the satis- 

the said order, upon the a])])lication of the said J^^ction of the judge of the said court, that 
Tilaintiff, a summons was duly issued from and : the particular ground of comnut- 

out of the said court against the said de fen- thereupon the said judge of the 

dant, by which said suiiiinons, the said defen- : court, by ti certain order hearing date the 

dant was required to appear at the said county ; order and adjudge 

court of at on the i defendant to he committed for the 

day of, &c., to answer such questions as might I ^erm of days to the in the 

he put to him touching [set out as in the sum- ■ until he should he discharged by due coui^e 
»now.v]: And whereas the defendant having I A hese ^ye ther^^^^^ 

duly appeared at the said court pursuant to i 

tlie said summons, was examined touching, j defendant and to deliver him to the 
&c. [as in the summons] : And whereas it ap- gro'Trnor, &c., [or keeper, etc.] ; and you the 
peai^d upon such e.xamination to the satis- l^^if^ governor [or A-eeper, ^r.,] are hereby re- 
faction of the judge of the said court, that receive tlie said defendant, and him 

[here insert the particular ground of commit - ; beep in the &c., for the term 

and thereupon it wm ordered by the ! Yu' 

said Judge, that the said defendant should be I o'- shall be sooner discharged by 

- - ' - ’ ’ ' due course of law. For which this shall he 


committed for the term of days to the 
in the according to the form of the styute 
in that case made and provided, or until he 
should, be discharged by due course of law: 
These are therefore to require you, the said 
high bailiff, bailiffs, and others, to take the 
said defendant, and to deliver him to the go- 
vernor, &c. [or keeper, ; and you the said 
^vemor [or keeper, are hereby required 
to teeeive the said defendant, and him safely 
td'keep lnthe for the term of days. 


your sufficient w^arrant. 

Given under the seal of the court, this 
day of 18 

Clerk of the said court. 

(Seal.) 


36. Certificate for the Discharge of a Defend^ 
ant from custody. 

In the County Court of at 

(Seal.) 
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Between A. B,, pluntiff* 
and 

C. Jp., defendant. 

I do hereby certify that the above-named de- 1 
fendant^ who wae committed to your custody 
under and by virtue » of a certain warrant of 
commitment under my hand and the seal of 
the said courts and bearing date the day 
for the space of days, has, 

since the issuing of the said warrant of com- 
mitment, to wit, on the day of 

current [or last past,] paid and satisfied the 
debt [or damages, or the instalments of the said 
debt or damages,'] for the nonpayment wliercof 
lie was so committed as aforesaid, together with 
all fees, costs, and charges due and payable by 
him in respect thereof ; and that the said de- 
fendant may in respect of such warrant of com- 


mitment be forthwith dieeharged from aad out 
of your cuotody. 

By leave of the judge of the said court, 

Clerk of the saM court at 

Given under the seal of thel%aid court, this 
day of 18 

To the governor or keeper of the 
gaol at 


3y. Allowance to Witnesses. 

s. d. 

Gentlemen, merchants, bankers, and pro- 
fessional men . . . .76 

Tradesmen, auctioneers, accountants, 
clerks, and yeomen • • ,50 

Journeymen, labourers, and the like , 2 O 

Travelling expenses per mile, one way • 0 6 


38. Return by the High Bailiff, made the day of 18 • 

In the County Court of at 


Name 

of 

Sub- 

Bailiff 

No. of 
Kxe- 
outiiiu 

No. of 
Siini- 
moiis. 

Plain 

tiff. 

Oefend- 

aiit. 

Nature 

of 

Process. 

When 

issued. 

Verdict 

and 

Costs ad- 
judged. 

Levic<l. 

When 

levied. 

Received 

for 

Bailiff’s 
t’hargcs 
for Levy. 

E.t- 
]tenses 
of Sale. 

Paiil 

Into 

Court. 

When 

Paid. 

Re. 

marks. 








1* ». d. 

1 

£ d. 



1 

1 


1 


Frkd. Pollock, C. Cresswkll, 

Wm. AVightman, W. Erls, 


E. V, AVilliams. 


NEW BILLS IN PARLIAMENT. 


IMPROVEMENT OP AGRICULTURAL TENANT- 
RIGHT. 

This bill recites, that it is expedient for the 
better security of farmers in the improvement 
of land, and for the consequent increase of pro- 
duce therefrom, as well as of employment for 
farm labourers, to enlarge and extend the cus- 
tom of agricultural tenant-right in accordance 
with the modern advance of husbandry ; It is 
therefore proposed to enact — 

1. That every tenant under any holding com- 
snmeing either before or after the passing of 
this act, shall, on the determination of his oc- 
cupancy of anv farm, by effluxion of time, 
notice, death, bankruptcy, or insolvency, be 
entitled to receive from the incoming tenant on 
behalf of the landlord, or from the landlord, 
{subject as after provided,) compensation for 
any outlay effectually and properly incurred by 
the said tenant from and after the passing of 
this act in the temporary improvement of the 
said farm, by the purchase or preparation of 
artificial matiares, or the purchase of food for 
cattle, or in the durable improvement thereof 
by draining, marling, or btnerwise amending 
the soil of the same, or the permanent improve- 


ment of the same, by raising or constructing 
new fences, roads, or suitable and necessary 
buildings thereon ; the said compensation to be 
estimated as follows ; first, by ascertaining the 
cost of such improvement, then by determining 
the several terms within which every such kind 
of amelioration may be expected to reimburse a 
tenant for such outlay, and distributing the 
costs equally over such periods respectively, 
and then ascertaining what is due to the tenant 
(if anything) by deducting from such terms the 
time during which the tenant shall have had the 
benefit of such improvements : Provided always. 
That the expenses incurred in the ordinary 
course of good and clean husbandry, or in pur- 
suance of any special contract made before the 
passing of this act with the landlord, or of 
I which the landlord and tenant shall have 
agreed to share the expense, shall not be 
reckoned as improvements for which the tenant 
is to be compensated under the provisions of 
this act. 

2. That no tenant for a term of years having 
less than five years to ruii of his holding, shaU 
be entitled to claim compensation unto this 
act for any work of draining or irrigation, 
except under any special contract already exist* 
ing or hereafter to be made, unless be s^ 
famish beforehand to his landlord a statemeitt 
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in writing of the plan and estimated cost of 
such work, and the said landlord shall agree in 
writing to the safd plan ; nor shall any tenant 
whatsoever be entitled to any compensation for 
any work of buMing, fencing, or road-making, 
without sucli plan and estimate furnished and 
agreed to as aforesaid, nor for any work of 
durable improvement whatever executed after 
he shall have given or received lawful notice to 
quit, or in the last year of a holding for years ; 
Provided nevertheless, That if any tenant shall 
have erected any buildings without the consent 
of the landlord, and on the determination of 
the tenancy as aforesaid the landlord shall de- 
cline to make compensation for them in the 
same manner as the tenant would have been 
entitled to be compensated if they had been 
erected with consent, the tenant shall be at 
liberty to remove the said buildings at the de- 
termination of bis tenancy, or within three 
calendar months from the time, and for that 
purpose shall have for himself and others a right 
of entry on the farm; but nothing herein con- 
tained shall authorize any tenant to injure or 
suffer to go to waste any buildings erected on 
the farm held by him. 

3. That no tenant shall be entitled to any 
compensation in respect of any permanent im- 
provement when the same shall not be in good 
and sufficient repair or condition at the time of 
the determination of his tenancy, unless the 
said valuers shall tliink fit to allow the same, 
and then the cost of putting the same in repair 
shall be taken into account ; and any building 
erected and in respect of which it is intended 
to claim compensation must have been proved 
to have been insured from loss by fire in its full 
value from the time of erection. 

4. That any tenant claiming compensation 
under this act for any outlay, shall, three calen- 
dar moiiths before the determination of his 
tenancy, if the nature of the case shall admit, 
and if otherwise, immediately after the same, 
deliver to his landlord the amount and nature 
of his claim, and an account of all disburse- 
ments in respect of such improvements as 
aforesaid, together with necessary vouchers to 
support the same; and that if within three 
calendar months from the delivery of the same 
the said amount of the said claim shall not be 
paid, then it shall be referred to valuers to as- 
certain and determine if any compensation is 
due to the tenant, and the amount thereof ; and 
the tenant shall appoint one valuer, the land- 
lord another, and tlie two valuers shall appoint 
a third, (each valuer to be appointed in writing, 
and the landlord or tenant to appoint a valuer 
^vithin fourteen days after he shall have been 
required by the other party; and the two 
valuers to appoint the third vduer in writing 
within seven days after either landlord or 
tenant shall require them so to do,) and the 
award in writing of any two of the said valuers 
shall be binding on all parties ; and if either 
ptuty should refuse to appoint a valuer, or the 
Mid vainer should refuse to appoint a third, or 
if the said valuers, or two of them should, 
within one calendar month from the appoint- 
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ment of a third valuer, refuse or omit, or be in- 
capable of making an award, or if by any 
reason whatever such valuers, or any of. them, 
should not be appointed, then either the land- 
lord or tenant, or the representatives of either, 
may apply to the Inclosure Commissioners, 
who shall on such application appoint a person 
as a valuer, who shall proceed ki the saia ven- 
ation, and whose award in writing shall be 
binding on all parties, and the costs of such 
valuation shall .be paid as the said valuers shall 
direct, and any monies directed to be paid to 
any tenant or his representatives, including 
any costs, may be recovered by such tenant or 
his representatives at any time after one calen- 
I dar month from the date of any such award, 

I by distress as for rent in arrear from time to 
i time on all or any part of the land which he 
I had 80 occupied, so as no such distress be 
made after the expiration of two years from 
j the time at which it might first have been 
^ made ; but no such award shall give any per- 
! sonal or other remedy for the recovery of the 
sum awarded against the landlord, but the 
same shall only he a charge on the land to be 
recovered as aforesaid. 

5. That any owner of a farm, either abso- 
lutely entitled, or entitled in tail, or for life, or 
for a term of years whereof not less than twenty 
shall be unexpired, and whether subject to any 
rent or otherwise, may, if he shall so think fit, 
and be is hereby empowered to contract and 
agree with his tenant beforehand as to the 
* number of years which shall be taken as the 
I full term of compensation under any or each 
I head of claim respectively, and also as to the 
' allowance in money to be made for the same, 
which agreement shall be binding upon the 
before-mentioned valuers, and sdso on the 
persons for the time being entitled to the farm : 
Provided nevertheless. That if any such special 
agreement shall, in the opinion of the valuers, 
be manifestly contrary to or illusory of the 
. intent of this act, such agreement shall be null 
and void. 

G. That no owner of a farm having a limited 
interest therein shall consent to such farm 
being charged in respect of improvements 
under this act for any term exceeding twenty- 
two years, nor for the purposes of building 
with any sum exceeding at any one time one 
year’s rent of the same, except in the case of a 
farm which in the opinion of the valuers shall, 
at the time of such outlay for building having 
been incurred, have consisted mainly of waste 
and unimproved land. 

7- That if any incoming occupier, whether 
as tenant or otherwise, shall pay to the out- 
going occupier the amount of compensation 
due to the same under this act, the sum so ad- 
vanced by the said incoming occupier, or any 
part thereof, shall, in the absence of any special 
agreement to the contr^y, be recoverable 
under the provisions of this act, as if the said 
incoming occupier had hims^ effected the im- 
provements in respect of which such compen- 
sation had been phid, due allowance being 
made in manner hereinbefore provided for Jihn 
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period durine^ which such iueominf^ ciccupier 
shall have had the benefit of such improve- 
ments. 

S. Act not to affect existing rights unless as 
specially provided. 


FURTHER REDUCTION OF FEES IN 
CHANCERY. 

3rd March, 1847. 

The Right HonouraWe Charles Christopher 
Cottenham, Lord High Chancellor of Great 
Britain, by and with the advice and concur- 
rence of the Right Honourable Henry Lord 
Langdale, Master of the Rblls, and the Right 
Honourable Sir Lancelot Shadwell, Vice 
Chancellor of England, Doth hereby, in pur- 
suance of an Act of Parliament passed in the 
third and fourth years of the reign of his late 
Majesty, King William the Fourth, intituled. 
An Act for the regulation of the proceedings 
and practice of certain offices of the High 
Court of Chancery in England, and in pur- 
suance and execution of all other powers, ena- 
bling him in that behalf, order and direct in 
manner following, that is to say : 

1 . That the Master of Reports and Entries 
of the High Court of Chancery, and the clerks 
of reports, shall in lieu and instead of the fees 
of 2s. for the first side, and 1 s. 6d. for every 
other side, containing two folios of ninety 
words, now receivable by them for all copies of 
orders, exceptions, petitions, reports or other 
documents, receive and take for all such copies 
bespoke after the 4th day of March instant, 
4d. for every folio of ninety words, and no 
more. 

2. That this order be entered in the Regis- 
trar of the High Court of Chancery. 

CoTTKNHAM, C, 

Langdale, M. R, 

Lan’celot Shadwell, V.C.E. 

BARRISTERS CALLED. 

Hilary Term, 1847- 

LINCOLN’S INN. 

28 th January. 

John George Forbes, Esq. 

Joseph Bateman, Esq., LL. D. 

Edward Allfrey, Esq. 

Lindsay B. Lawford, Esq. 

The Hon, George F. S. Elliot. 

John K. Fitzherbert, Flsq. 

Patrick M. Leonard, Esq. 

INNER TEMPLE. 

20th January. 

Frederick William Meymott, Esq. 

Richard R. Rothwell, Esq. 

John Thompson, Esq. 

Frederic Philip Hinde, Esq. 

Henry Pelly Maude, Eflj. 

Joseph HsrdcRstle, Esq. 


John Edward Wallis, Esq. 

Frederick E. Marshall, Esq* 

John Townend, Esq. 

Charles Edward Pollock, E^. 
William Swinborne Chalk, Esq. 
Ralj>h Ludlow Lopes, Esq. 

Edward Owen Hornby, Esq. 

Henry Cori)e Caulfield, Esq. 

James B. R. Bulwer, Esq. 

Clayton William F. Glyn, Esq. 

John BarlF Charlesworth, Esq. 
Theodore Howard Galton, Esq. 
William Mills, Esq. 

Thomas Leslie, Esq. 

John Blosset Maule, Esq. 

MIDDLE TEMPLE. 

15th January. 

Thomas Edward Clarke, Esq. 
Anthony Austen, Esq. 

John Whitbread, Esq. 

Richard Whitehouse, Elsq. 

2f)th January. 

Thomas Sier, Esq. 

Thomas Smith Badger, Esq. 

John William Badger, Esq. 

Charles Cecil de Tratford, Escp 
Boddam Castle. Esq. 

David Burton, Esq. 

William John Bovill, Esq. 

William Henry Stewart, Esq. 
Christopher William Richmond, Esq. 
John James Colman, Esq. 

Charles William Dare, Esq. 

Patrick Stewart, Esq. 

John Smith, Esq. 

John IIenr>^ Proctor Leresche, Esq. 
Albert Jeiikin, Esq. 

Morgan Lloyd, Esq. 

Thomas Oldfield, Esq. 

Charles Owen Snow, Esq. 

gray’s inn. 

3l8t January. 

Samuel Simpson Toulmin, Esq. 

27th January, 

John Worsly, Esq. 

Samuel Rolls Ewen, Esq. 


PRACTICE AT THE MASTEPvS’ OFFICES 
IN CHANCERY. 


punctual ATTENDANCE OF WARRANTS. 

It is well known tliat, in general, a quarter 
of an hour’s grace is allowed in attending war- 
rants before the Master, and that an exparte 
proceeding does not usually take place until the 
quarter of an hour has expired. 

We, learn that Master Hynch has giv^ 
notice in his office, that he will proceed 
tually at the hour notified in the warrant. /rii& 



should be generally kiiown>Vili ordn; that jbo* 
licitors may prevent any atirtthiag^ from being 
taken of their absence. 

We understand that no change has ^ken 
place in the other Masters’ offices ; and uve 
would suggest that the practice should be uni- 
form one way or other^ else mistakes will be 
made^ and inconvenience suffered. 

ANALYTICAL DIGEST OF CASES, 

REPORTED IN ALL TIJE COURTS. 

CouvlsJ of ©ommou Halo. 
EVIDENCE. 

AFFIDAVITS. 

On motion to make a rule absolute, an affi- 
davit of service sworn before a Hritisli con- 
sul abroad is siifficient, although it appear 
that according to the law of the foreign country, 
an affidavit cannot be taken by any of the au- 
thorities there. IVUUams v, Welch, 3 D. & L. 
357. 

Cases cifed in thejuilgment : Lo Voiix v. Bcike- 
ley, 1). h. oi ; 5 Q. B. 8.‘>ti ; Exjtarte j 
Hutchinson, 4 I'ing. COG ; 1 M.&, 1*. 559; In 
re Piclibisgill, o INI. & G. 

AGREEMENT. 

See Sfamp, 

A POT I \ E C A UY’s C H A RG ES. 

Debt for goods sold and delivered, work 
done, and materials provided, and on an ac- 
count stated, 'riie particulars of demand con- 
sisted of items for ‘^medicines and attend- 
ances.’’ At the trial the plaintiffi’s assistant 
)roved that tlicy were surgeons, and that he 
tad visited and disj)ensed medicines to the de- 
fendant, and that on one occasion he. had bled 
the defendant : Ile/tl^ that prima facie the 
charges were eharges in a medical case ; and 
that the ])laintiirs were therefore bound to 
prove that they were certificated as apothe- 
caries, or that they had been in practice 
previous to the 1st of August, 1815. Fraud 
V. May all, 3 D. & L. 531, 

ATTORNEY. 

Mala prascis. — Champerly. — The plaintiflf’s 
attorney having given evidence on his behalf, 
and it being aderwards discovered that his 
client had jireviously assigned to him all his 
interest in the event of the suit, the court set 
afide a verdict founil for the plaintiff, without 
entering into the consideration of the probable 
effect of the evidence so given upon the minds 
of the jury. Wade v. Simeon, 2 C. B. 342. 

DILL OF EXCHANGE. | 

• Proof of protest, and notice to charge the 
drawer.^Conditional promise, — Heldt that any 
acknowledgment by the drawer of a bill of his 
liability to pay, or any promise to pay the 
mpnnt, though conditional as to the mode of 
is evidence to be left to the jury, of 
Fmi hotite of dishonour, and, in the case of a 


foveign bilL of, ito having been d uly protested* 
CmpbelLv,Webster,2C.W^^^* 

i Cases cited in the judgment ; Patterson v. Beobort 
^ X B. Moore, 319; Wilkins v. Jadis, 1 JM. & 
Rob. 41. 

CHARTER PARTY. 

Usage of Trade, 

COMMISSION TO EXAMINE WITNESSES. 

In an information by the Attorney-General, 
under the Customs’’ Act, the court has no 
power to direct a comtnission for the examina- 
tion of a witness abroad on behalf of the de- 
fendant ; nor will the court postpone the trial 
for the purpose of compelling the crown to 
consent to such conftnission. Attorney -General 
V. Bovet, 3 D. & L. 492, S* C, 15 M. 8c W. GO. 

Cases cited in the judgment*. Calliand v. Vang* 
hnm, 1 B. & P. 210; A tloriiey- General r. 
Wood, 7 M. & W, .5/1 ; 9 Dovrl. .SIO ; IMostyn 
V. Fabrigas, 1 Cowp. 174 ; Laragoily v. Attor- 
ney-Generab 2 Price, 172. 

commissioner’s AUTHORITY. 

Acknowledgment. — Affidavit sworn before 
cowwnw^ioner.— The court refused to allow an 
affidavit and notorial certificate of an acknow- 
ledgment to be filed, under the 3 & 4 W. 4, c; 
74, s. 85 ; the affidavit purporting to be sworn 
before one “ G., a commissioner for taking 
affidavits in the court of Q. B., Canada West,” 
and the notary certifying him to be a commis- 
sioner of that court, and, as such, qualified to 
administer oaths. Street, in re, 2 C. B. 3G4. 

COMPETENCY OP WITNESS. 

1. In an action against one of two part- 
j owners upon a charter-party made by him 
' alone : Held, that another part-owner who was 

no party to the action, and did not authorize 
the defence, was a competent witness for the 
defendant. Ashinson v. Cooper, 1 C. B. 712. 

2. In trover l)y A, against B. for two pro- 
missory notes, B, pleaded, that before A. was 
possessed of the notes, one C. was lawfully 
possessed thereof, as of his own property ; that 
they had been fraudulently obtained from C., 
and wrongfully delivered to A,, whereupon B., 
as the agent of C., and by his direction and 
authority, took the notes out of the possession 
of A. The replication traversed the property 
in C. 

To support the affirmative of this issue, €. 
was called as a witness. lie stated, on the voir 
dire, that he had not indemnified B. and tliat 
he had nothing to do with the action. 

Held, that he was an admissible witness^ 
under the 3 & 4 W. 4, c. 42, s. 20, and the 
G & 7 Viet. c. 85. 

And semble, that he was competent at 
common law. Hcame v. Turner, 2 C. B. 535. 

Case cited in the judgment: Grylls v. Davies, 
2B.&Ad.514. 

consul’s SIGNATURE. 

Feme covert. — Acknowledgment of deed. — Affi-^ 
davit of verification imder 3 & 4 W.^, c. 74.^ 
The court allowed an acknowledgment to bb 
received and filed under 3 & 4 W, 4, c. 74, 
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6. 85, where the affidavit verifTing the aame tion: but that when, after the transfer, the 
was sworn before “ The jProvisional British transferee admits to the transferor that he owe* 
Consul for the Society Islands,** it appearing him the stipulated price, the amount may be 
that there was no notary or any other official recovered in a count upon an account stated, 
person before whom it could have been sworn Cocking v. Ward, 1 C. B. 858. 


within many hundred miles. 
2 C. B. 347. 


Darling, in re , . 


Case cited in the judgment : Pickprsgill, in re, 
6 JSJ. & G. 250 ; 6 Scott, N. 11. 831. 

CONTRACT, WRITTEN. 

See Usage of Trade, • 

CROSS-EXAMINATION. 


niBSL. 

In an action for a libel published in a news- 
paper, evidence that copies of the newspaper 
containing the libel have been gratuitously 
circulated in the plaintiff’s neighbourhood, 
though they be not shown to have been sent 
by the defendant, the publisher, is admissible to 
. show the extent of the circulation of the paper 
Informer , — In an information by the At- ! and the consequent injury to the plaintiff. 
torney-General for a breach of the Revenue | It was sought to pro^'e that one of such 
Laws, a witness for tlie Crown cannot be asked I newspapers had been sent to a public reading- 
in cross-examination — “ Did you give the in- 1 room in the plaintiff’s parish, to tvhich there 
formation ?” | were eighty subscribers. The president of the 

For the rule of public policy which protects j reading-room stated, that a newspaper called 
a witness from being asked such questions as | the “ Nonconformist,” (which was the name of 
would disclose the informer if he be a third ; that published by the defendant,) was gratui- 
person, equally applies to questions which | tously sent to the room ; that, from the glance 
would disclose whether the witness is himself j he had of it, he judged it contained the libel in 
the informer. Attorney-General v, Btiant, IS , quet^iion*, that it remained there a fortnight, 
M. & \V. 169. I when it was taken away, as he supy)osed, and 

Cases cited in the judgment: Hardy’s case. 24 i not returned ; that he had searched the room 
St, Tr. 816; Watson's case, 32 St. Tr. 98 ; for it, and believed it was lost. 

Reg. V. Ryle, 9 M.& W. 2271. Held, 1st, that this was sufficient evidence to 

FRAUDS STATUTE OF. sliow that the newspaper sent to the reading- 

^ * J A \ 1 • ir ! room was one of the copies of the defendant’s 

Acceptance of joo&.-X, beinR | newspaper containing the Ubel; 2ndly. that 

yearly ten^t of a house to B.. underlet the .^,,;^ sufficient proof of its loss to make 
house and furniture at a weekly rent to C. A. secondary evidence of its contents admissible, 
being desirous of getting nd of lus tenancy at : QatherJo v. Miall, 15 M. & W. 819. 


And see Neivspaper Proprietorship, 


the end of the current year, offered to sell the j 
furniture to C, for 50/., which C. thought too | 

much, but verbally agreed to have it valued, newspaper proprietorship. 

and to pay so much as it should be found | Declaration at Stamp Office.— fact of 
worth, on B.’^ agreeing to accept him as his : J/s name appearing as proprietor of a news- 
tenant instead of .<4. llie furniture was valued I paper in the declaration filed at the Stamp 
at 80/., which C. refused to give, but then i Office, pursuant to the 6 & T W. 4, c. 70, ss. 6, 
oS^red the 50/. Before the ex}>iration of the, 8, does not render A, liable in respect of a cem- 
year an agent of A. took the key out of the ; tract specifically entered into with B., the real 
door and gave it to C., telling him that he must j proprietor of the newspaper, after A, has ceased 
settle with A, himself about the furniture. B. : to be interested therein. Holcroft v. Hoggins, 
refused to accept C. as his tenant, and he con- ' 2 C. B. 488. 
tinued to occupy the house and use the furni- 1 

ture as before, but continually giving notice to ; stamp. 

A. to take away the furniture, which he refused i A joint-stock company, of which 

to do; and after the laqise of three months, C, | fbe plaintiff and defendant were both directors, 
sent it to a broker’s : Held, that, upon tliese occupied a house belonging to the plaintiff. A 
facts, there was no evidence to go to the jury ^raft agreement, prepared by the plaintiff’s at- 
of an acceptance by C. of the furniture, under torney, was submitted to the solicitors of the 
a contract of sale, to satisfy the Statute of company, and by them approved and returned; 
Frauds. LillywUte v. Devereux, 15 M. & W. at a subsequent meeting of the directorfir^ 
265. a resolution was made empowering the 

Case cited in the iudgment -.Edanv. Dud field, 1 hcitors to sign the agreement on behalf of the 
Q. B. 302 ; 4 P, 6c D. 656.-* company. The agreement, however, was never 

, . executed. In debt for use and occupation, the 

ND, INTEREST IN. plaintiff offered the draft in evidence, not as an 

Account 5/a/ea. — Held, that an agreement agreement binding. se, (it being neither 
respecting the transfer of an interest in lands dated, stamped, nor signed,) but for the pur* 
required by the Statute of Frauds to be in writ- pose of showing that the occupation of Bia 
ing and signed, cannot be enforced by an action premises was to be by the other diieeton, 
upon the agreement against the transferee for eJnswe of himself: Held, that the draft was in- 
the stipulated consideration, notwithstanding admissible, for want of a stamp, inasmuch as 
that the transfer has bsen effected, and nothing it could only he lelied on as a proof of fbt 
remains to be done but to pay die considera- special agreement, the ]daintiff*s ^sition pea- 
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diiding him from maintaining an action against of pleading, that A, had a good cause of action 
ft eo-hetr upon an implied contract. Chadmck a^^nst C., it was not competent to B. to avail 
V, Clarke, 1 C. B. 700. himself of the record in that suit, (which wer® 

Case cited in the judf^ment : Holmes v. Higgins, put in by if. for the purpose of showing that 
1 B. fic C. 74 ; % Bowl. & K. 196. such a record existed and had been withdrawn,) 

USAGE or TRADE. to show that the declaration therein was so 


JBvidence when admissible to explain a written 
contract, — B v a charter-party, il., the owner, 
l^reed that tne ship should proceed to the 
lyne, and then load a cargo of coals, and pro- 
ceed to Algiers, and deliver the same there, on 
payment of certain freight. J5., the charterer, 
engaged that the vessel should be unloaded at 


defective, that a verdict thereon would have 
been fruitless. Needham v. Fraser, 1 C. B. 
815. 

And see Commission ; Competencj/, 

RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 


a certain average rate per day ; and that, if de- 
tained a longer period, he would “ pay for such 
detention at the rate of 5/. per diem, to reckon 
from the time of the vessel being ready to un- 
load, and turn to deliver,^* According to 
the general regulations of the port of Algiers, 
vessels may commence unloading as soon as 
they enter within the mole ; but, by a sjiecial 
regulation of the French government, coals 
destined for the use of the marine department 
are required to be unladen at a particular spot, 
and in a given order : Held, that evidence was 
admissible to show that the words “ in turn to 
deliver,** had by the usage of the particular 
trade acquired a known meaning in reference 
to this special regulation with respect to coals 
for the use of the French marine department, 
although A. was not cognizant of the fact ofi 
tile coals having been shipped under a contract ! 
with the French government ; but that the tes- : 
timony of three or four witnesses, speaking to ' 
a course of business that had only grown up 
within about five years, and with reference to 
charter-parties, the language of which was not 
identical with that of the charter-party in ques- 
tion, was insufficient to establish such general 
usage. 

Held, also, that the special regulation as to ! 
the unloading of coals for the French marine 
department, was to be considered one of the 
regulations of the port, binding upon all vessels 
entering the port. Robertson v. Jackson, 2 
C. B. 412. 

WITNESS. 

ZAability for not attending in obedience to a 
subpeena- — Inadmissibility of proof on the part 
of the defendant, of a fact at variance with an 
admission by the defendant, on the record, al- 
though appearing upon the face of another re- 
cord produced by the plaintiff for a collateral 
purpose. 

A declaration in case, by A, against B,, for 
not attending the trial of a cause between A, 
and C., in obedience to a subpoena, alleged that 
A. had a good cause of action against C., and 
that the testimony of B. was material for evi- 
dence for A, on that trial ; and that, in conse« 
quence of such non-attendance. A, was com- 
peted to withdraw the record, and became 
liable to pay the then defendant the costs of 
the day, ana also incurred costs in preparing 
for B. ^cfaded— not guilty -leave and 
licence— and that A, might have proceeded to 
the trial withput his testimony, 
fie/d, that B. having admitted, by his course 


RBPORTBD BY BARRISTERS OF TUB SBVBRAl. 


Hath ebancrllor. 

Lewis V, Cooper, Jan. 11th, 1847. 
plaintiff's right to dismiss his bill. 
A plaintiff cannot obtain an order of course t(y 
dismiss his bill as against a defendant pend^ 
ing an appeal by the latter, 

Mb. J, Parker stated that the Vice-Chancellor 
of England having overruled a demurrer to 
the bill by the defendant, the latter had peti- 
tioned the Lord Chancellor for a rehearing.. 
The plaintiff subsequently obtained at the Rolls 
i the common order to dismiss his hill as against 
I this defendant for want of prosecution on pay- 
ment of the costs, which order was afterwards 
discharged by the Master of the Rolls, princi- 
pally upon the fact that the demurrer had not 
been mentioned in the petition upon which tho 
order had been obtained.*^ 

Mr. Parker argued that the plaintiff could 
at any time dismiss his own bill, and that he 
couUl not he deprived of this right by the 
exparte inchoate proceeding of a defendant’s 
petition of rehearing. There is no authority to 
show that the plaintiff’s right is open to the 
e.xception that an order bad been obtained 
I against which the defendant had appealed^ 

: Ihe learned counsel cited Carrington v. Holly ^ 

1 Dick. 280 ; Curtis v. Lloyd, 4 Myl. & Cr* 
194 ; and Dearman v. Wych, ibid. 550. 

Mr. Bolt and Mr. Terrell, on the other side,, 
remarked, that the judgment of the Master of 
the Rolls proceeded upon the grounds that a 
j material fact had been suppressed in the plain- 
! tiff’s petition. Cartwright v. Smith, 6 Beav. 121. 

I The order of dismissal is made upon the plain- 
j tiff’s paying the costs of the suit, but such 
i costs would not include those of the demurrer. 

Mr. Parker in reply submitted, that it waa 
not material in a petition of course to state 
I more than the filing of the bill and answer. 

The Lord Chancellor said, he was informed 
by the registrar, (Mr. Colville, sen.,) tliat these 
orders of course ought not to be granted when 
any proceedings in the suit had taken place, 
But the order was wrong in substance. The 
deft’Dclant had obtained a right against the 
pliuntiff, of which he would be deprived if the 
latter could dismiss his bill as of course. If 

* The proceedings at the Rolls are iuHy ve* 
ported, ante, p. 283. 
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the demurrer were overruled, the defendant had 
a ri^ht of appeal ; — if allowed, then there was a 
decision in his favour in respect of the plain- 
tiif’s claims against him — both important ad- 
vantages. TLie plaintiff would also save the 
costs of the demurrer if he could thus dismiss 
his bill in the present stage. The motion must 
be therefore refused with costs. 

%(oll0 Conit. 

Freeman v. Gray, Jan. 28, and Feb. 8, 

AMENDMENT OF DILL. — DELAY. — COSTS. 

Owe order to amend may be obtained as of 
course, so long as the answer of any de- 
fendant to the bill remmns outstanding, not- 
withstanding the service of a notice to 
dismiss, and great delay in getting in the 
answer of that defendant. Therefore, a 
motion to discharge such an order for \ 
irregularity was refused, but without costs , ' 

This was a motion to discharge an order to j 
amend for inegularity, on account of the great i 
delay of which the plaintiff had been guilty in ' 
getting in the answer of a formal defendant. ; 
It appeared tliat the bill was filed on the 2:?rd | 
July, 1845, and the last answer of the real dc- ' 
fenaant was put in on the ICth of Dec. 18 15. 
But no further step was taken in the cause, 
except a motion for the production of docu- 
ments, until the 21 St of Dec. 1846, after the 
plaint itt’ had been served with a notice of a 
motion to dismiss. On this day however, the 
plaintiff obtained and served an order of course 
to amend. 

Mr. Elder Um, for the motion, urged that such | 
a proceeding was entirely contrary to the spirit | 
of the orders ; and that the order ought to be i 
discharged, unless the plaintiff could ....... 

such reasons for the delay in getting in the an- 
swer of the defendant who had not answered, = 
as would he sufficient to meet a motion to; 
dismiss, if no order to amend had been ob- | 
tained. To allow a plaintiff to obtain an order 
as of course to amend because all the defend- 
ants had not answered, where he could not 
show such a case, would enable him to commit 
a fraud upon the orders of the court. He re- 
ferred to Stinton v. Taylor, 4 Hare, COS ; Dalton 
V, Hay ter, 7 Beav. 586. 

Mr. lleathfiM, contra, relied upon the right 
of the plaintiff under the orders to amend his 
bill once as of course at any time whilst an an- 
8wer remained outstanding — a right which each 
defendant could always prevent him from exer- 
cising in any improper manner, by moving on 
his own answer to dismiss the bill, according to 
his lordship’s decision in Dalton v. Haytcr, 
To show that the present order was regular, he 
referred to Peacock v. Sievier, 5 Sim. 553, con- 
tending that the new orders did not alter the 


Lord Langdale said the delay was so gross 
and so wholly without excuse, that he was 
sorry he could not make the order asked for. 
No doubt the conduct of the plaintiff was 
a ‘gross abuse of the liberty of amendment 
given by the orders of the court. Here was a 
whole year during which nothing was done. 
There liad been no pretence shown for the 
delay ; but as there was a defendant who had 
not answered, he could not say that the order 
was irregular, therefore he must refuse the 
motion,but it should be without costs. 

'FifCsCTftjinrdlor of (ffnglanb. 

Johnson v. Tucker, Feb. 2nd, 1847. 

PRODUCTION OK DOCUMENTS. — PARTIES. 

CONSTRUCTION OF ORDER 23 Q|F AUGUST, 
1841. 

In a suit by some of several cestui que trusts 
for an account and conveyance to a new 
trustee, it is snjficient to serve the other 
cestui que trusts with a copy of the bill, 
and a motion for production will not he re- 
fused on the ground of their not being sub- 
; stantial parties, 

I This was a motion for production of docu- 
ments admitted by the answer of the defendants 
to be in their possession, and it was resisted on 
! the ground that certain necessary parties were 
inot before the court. Tlie bill w’as filed by 
* some of several cestui que. trusts against the re- 
pre.sentatives of deceased trustees for an ac- 
count, and against the heir of the surviving 
trustee for a conveyance of the trust property, 
the remaining cestui que trusts having been 
serv'ed with, a copy of the bill, and the ])lamtiff s 
praying that the parties so served might be 
hound by the y)roceeclings in the suit. 

Mr. James Parker and Mr, Glassc, in support 
of the motion, cited Davis v. Davis, 4 Hare, 
3S9 ; Lloyd v. Lloyd, 1 Yo. & Col. C. C. 181. 

Mr. Stuart and Mr. Rogers, contrii, urged, 
that the interests of all the trustees were so 
I materially concerned in the objects of the suit, 

; that the case was not within the 23rd Order, 
j The Vice-Chancellor said, that where a party 
1 was to receive a benefit from a suit it could not 
I be said that any direct relief was sought against 
’ him, and his Honour thought this was a case 
I falling within the 23r(l Order, the true meaning 
! of which was, that it should be ai)plicable to 
i such a case as the present, because no account, 

I payment, conveyance, or other direct relief was 
j sought. All that was asked was a conveyance 
j from the heir of the surriving trustee, and that 
the other parties might account. It appeared, 
also, that the remaining cestui que trusts had 
been served with a copy of the bill so that they 
might intervene if they pleased. 

Order made. 


old practice in this respect. 

Some question arose as to the cause of the 
delay, and the motion stood over for the pur- 
pose of allowing an explanation to be given of 
the circumstances of the case. An affidavit was 
made accordingly, but no satisfactory explana- 
tion was given by it. 


C^fcc-C!)attreIl0t Mvute. 

Woodward v. Miller, Michaelmas Term, 1846. 

COSTS. — OBJECTION TO TITLE. — VENDOR 
AND PURCHASER. 

A defence to a hill for the specyic perform- 
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ance of a contract for the sale of a lease- 
hold estate^ {upon an allegation that the 
vendor had employed puffers at the salet) 
having failed, and a reference being made 
to the master to inquire as to the title, the 
defendant {the purchaser) objected to the 
title upon the ground that fulfilment of a co- 
venant to insure had not been, proved, nor any 
waiver shown, supposing a breach hud been 
committed, A waiver being produced, and 
the Master having reported in favour of the 
title shown in February, 184(5, the catLse 
having been heard in N'pjember, 184.5, 
Held, that all costs subsequent to the 
decree for reference ought to be paid by the 
defendant. 

Upon tTle hearing, in Michaelmas Term, 
1845, the defendant resisted the S])eciric per- j 
formance of a contract for the sale to him of a i 
leasehold estate, alleging by his answer that j 
the sale by auction had i)een unfair, the vendor | 
having einjiloyed puffers. The court decided j 
against the defendant, and decreed a reference I 
to the Master, as to the title, and as to the time | 
when it was first shown that a good title could i 
be made, further directions and costs being rc- i 
served. The property in question, it ai)pcared, j 
had been demiseil, in June, 1830, by two per- i 
sons. Jolly and Marshall, for 70 years, to one ; 
Hiscock, who covenanted to insure in the Atlas 
office. The indenture of demise contained a 
clause of forfeiture, in the event of a breach of 
the covenant to insure. The defendant, before 
the Master, objected to the title, alleging the , 
want of proof that the covenant had been per- ! 
formed, or of a waiver of the forfeiture. The , 
vendor, however, produced a waiver, and in 
February, 1846, they produced a deed of re- 
lease, (dated in November, 1839,) from Jolly to - 
Marshall of the interest of the former. The . 
Master, by his report, sta‘ed that a good title | 
had first lieen shown in February, lo46, when '• 
the ab.stract of the deed of Nov., 1839, had ; 
been sent to the defendant. Upon further di- ! 
lections, 

Mr. IVi.'/ram and Mr. De Gex submitted, 
that the jilaintilF was entitletl to all the costs, | 
and cited Scoones v. Morrell, 1 Beav. 251 ; ! 
Taylor v. Brown, 2 Beav. 180 ; 9 Law J. licj). \ 
N. S., 14; Hydev, Dallaway,^ Beav. 6()6, | 

Mr. Bacon contended, that as a good title > 
had only been shown in February, 1846, three I 
months after the hearing, the defendant was : 
entitled to costs since the hearing, up to which . 
time the plaintiff ought not to be allowed any. j 
Sir J. L. Knight Bruce, V. C. I am of i 
opinion that the circumstances of this case are ; 
such as not to permit me to allow the costs on j 
either side up to the first decree ; and as to 
those subsequent costs, although the plaintiff’s 
title was not shown until the parties were in the 
Master’s office, it is my opinion that , the de- 
fendant not appealing, nor intending to appeal, 
ajgainst that decree, all litigation ought to have 
^iiderl at once, and he ought to have accepted 
the title as shown in the Master’s office, with- 
out thee.Ypense of attending there. 1 therefore 


think that the costs of the suit, after the decree 
and down to the present time, must be paid ^ 
the defendant. Up to the lime of the first 
decree, there will be no costs on either side. 
Ail subsequent costs, if any, I reserve. 

CElucnt’jS SSendj. 

(Before the Four Judges.) 

Andrews v. Lord Lyndhurst, Sittings in Banc 
after Hilary*Term, 1847. 

DEBT FOR PENALTY. — PLEADING. 
hi an action of debt to recover a penalty, 
under the 31 2, c. 2, s. 10, against a 

judge for refusing to grant a wrtYo/ habeas 
corpus, it should appear affirmatively in 
the declaration that the plaintiff was in 
custody on a criminal or supposed criminal 
charge, and it should appear negatively that 
he was not in custody either on any charge 
of felony or treason, or in execution by 
legal process. 

Tins was an action of debt under the 10th 
section of the 31 Car. 2, c. 2, brought to re- 
cover a ])ena]ty of 500/. against the late Lord 
Chancellor, for refusing to grant a writ of 
habeas corpus. The declaration alleged in 
general terms, that the plaintiff* applied to the 
defendant for a writ of habeas corpus, which he 
refused to grant. To this declaration there 
was a general demurrer, on the ground that 
the plaintiff* did not in his declaration show 
that he was in a situation which entitled him 
to the writ of habeas corpus, 

Mr. Cowling, for the defendant. The pre- 
amble and the second section of the 31 Car. 2, 
c. 2, relates to a commitment on a criminal or 
suj)posed criminal charge. I'he third section 
also mentions persons committed “ for any 
cj ime,” unless for felony or treason, plainly ex- 
pressed on the warrant of commitment, and ex- 
cej)ts i)ersons committed in execution or by legal 
process. The same section also rcouires the 
application to be made in writing and attested 
l)y two witnesses. The statute therefore only 
applies to persons in custody on a criminal or 
supposed criminal charge, and the plaintiff 
docs not show in his declaration that he has 
juiy right to deinaml the habeas corpus, because 
the application is not properly made, and for 
anything that appears on the declaration he 
may have been in custody on a charge of felony 
or treason, or he may have been committed to 
prison in e.\ecution on civil process . — Wilmofs 
notes, 77 ; Hobhouse*s case,^ 

The defendant a})pearcd to argue his own 
case, and contended, that he had been misled 
l>y reason of the points of demurrer in the 
margin, referring to a clause in the statute 
which his copy of the statute did not indicate. 

The court allowed him a weelc to correct the 
error and prepare his argument. 

On a subsequent term the defendant insisted 
on the same objection, and declined proceeding 


3 Barn. & Aid. 420. 



454 


Superior Cowrie : Queen* s Bench,-^ Common Pleae, 


with his argument as applicable to the clauses 
of the statute. 

Lord Denman, C. J, It is perfectly clear by 
the argument last ^yeek, that the idaintUF was 
put in possession of all the clauses in the act 
of parliament on which the counsel for the de- 
fendant relied in support of the demurrer, and 
therefore he ought to have come j)re])ared to 
argue upon them. The argument on ])ehalf of ! 
the defendant was, that tlie j)laintiff liad not | 
brought himself within tlie terms of the act of 
parliament. It was not shown that he was in 
custody on any criminal or supposed criminal 
charge, nor has he negatived that he was in 
custody for felony or treason. Tlie plaintiff | 
ought clearly to bring himself within the clauses { 
of the act, and having failed to do so,* 1 think j 
for these reasons that the declaration is in- . 
Bu/heient. j 

Mr, Justice Palteson, The plaintiff must: 
have known the sections on which the argu- * 
ment for the defendant proceeded. There are no ; 
numbers on the parliament roll, so that the mis- j 
take as to the number of the clauses is wholly 
immaterial. If the plaintiff will not argue, we 
must consider the case and decide for ourselves. 
The action is brought under the 10th section 
for a penalty, by reason of the defendant hav- 
ing refused a writ of habeatt corpus, but it does 
not appear that the plaintiff has applied in a 
proper manner, and it is perfectly consistent 
with this declaration, that he was in custody on a 
writ of ca, sa. or any other civil proceedings. 

Coleridge and Wiglitman, J.*s, concurred. 

J udgment for the defendant. 


Expart e Thomas, Hilary Terra, 1847- 

mandamus.— conviction. 

When magistrates convicted a person under 
an act of parliament which was repealed, 
and they afterward crmvicted him Jor the 
same offence under a subsequent act, but re- 
fused to enforce the penalty, the court in 
ihe exercise of its discretion refused to 
grant a mandamus to the magistrate to en- 
force the penalty, 

Thomas was convicted by two Justices for 
the county of Merionethshire for killing salmon, 
under the 58 Geo, 3, c. 43, s. 6, and committed 
to prison for two months. The penalty given 
by the 58 Geo. 3, c. 43, s. 6, is repealed by the 
6 & 7 Viet. c. 33, s. 6, and Thomas was taken 
before Mr. Justice Williams, at Bala, during the | 
last spring assizes, and discharged after he had 
been a few days in prison. He was afterwards 
‘taken before two magistrates of the same 
-county and convicted under the 6 & 7 Viet. c. 
22, on the same facts which were proved against 
inm on the former occasion, but the magistrates 
vefosed to enforce the penalty, it being con- 
tended on behalf of the prisoner, that the ma- 
^gistrates would be liable to a heavy penalty 
under the 6th section of the Habeas Corpus 
Act, 31 Car, 2, c. 2, if they re-committed him 
for the same offence. Application was made to 


the magistrates in November last to enforce the 
penalty, which they refused to do. 

Mr. Pashley now moved for a rule to show 
cause, why a mandamus should notissue, com- 
naanding the magistrates either to enforce the 
I penalty by distress or commit him to prison 
He contended, that the first offence was not 
any offence, because, at the time of the con- 
viction, the statute of Geo. 3, was repealed. 
That there is no other mode of enforcing the 
conviction, and that this is a mere ministerial 
act, the same as making the ap})ointment of 
overseers or issuing a distress warrant to en- 
force a poor-rate. 

Lord Denman, C. J. I do not remember any 
case where this court has granted a mandamus 
to enforce a conviction. This is different from 
levying a poor rate, or the appointment of over- 
seers, because those are tilings reejuisite to be 
done in order that the business of the parish 
may be carried on. I think this is a matter in 
which we can exercise a discretion, and if we 
can, I think this rule ought not to be granted. 

Coleridge and Wiyhtman, J.’s, concurred.** 
Rule refused. 

Common Vlras. 

Town V. CampbelU Hilary Term, 1847. 

LANDLORD AND TENANT. — COXSTRIJCTIVB 
TENANCY. — NOTICE TO UUIT. 

A furnished house, it appeared, had been taken 
by the defendant for three lunar months, 
ending the li*< of August, 1846, and the 
plaintiffs receipt for the rent due for that 
period, dated the IQth of August, was in- 
closed to the defendant in a letter stating 
the jdaintiffs conclusion that the defendant 
j would continue to hold the house as before^ 
On the 2Uh of August, however, the defendm 
j ant required the plaintiff to take charge of 
the house, and on the 3rd of Sept, offerA 
* to give vp the keys to him and pay the rent 
due ; to which, on the 5th Sept., the plain- 
tiff, in reply, expressed his readiness to re- 
ceive the keys, but said he would consider 
the defendant as responsible for the rent 
until ” the expiration of his time.'* Held, 
that this was evidence from which to irfer 
a weekly tenancy, and that a sufficient notice 
to quit had been given by the defendant, 

Semble, that a notice to quit was not in such 
a case requisite. 

This was an action for the use and occupa- 
tion of a furnished house, 'fhe defendant 
))leaded that he never was indebted beyoiig six: 

I weeks* rent, which he had tendered and paid 
into court. At the trial before CoUman, J,,. 
during the sittings in the present term at West- 
minster, it was proved that the house in quee* 
tion had been taken by the defendant from the 
7th of May, 1846, to the following Ist of 
August, a period of three lunar months, for 120 

^ Pattesom, J,, was absent. 



455 


Superior Courts : Common Pleas. 

guineas, and the plaintiff's receipt for that of a weekly tenancy, no notice to quit was ne* 
sum, stating it to be for rent from the 7th of cessary where there existed no usage to that 
May to the Ist of August, and dated the lO^th effect, the tenant entering on a fresh week being 
of the latter month, was produced, but there only bound to pay for that week* But suppos- 
wts no e\"idence as to the exact day on whidh ing there had been sufficient evidence here of a 
the rent was actually paid. The receipt, it ap- notice to quit being necessary, there was some 
peered, had been enclosed to the defendant in a proof of its having been given, derivable from 
letter from the plaintiff, which, amongst other the letter of the house agent on the 3rd of 
things, stated, that in the absence of any inti- Sept., and the plaintiff’s reply thereto on the 
mation that the defendant wished to continue 5th. On the whole, the direction of the learned 
in the house for any longer period, he (the judge did not appear to be erroneous, nor the 
plaintiff) concluded that the defendant had verdict of the jury unsupported by the evidence, 
taken it as before. On the 24th of the same and no rule ought theremre to be granted, 
month, August, the defendant’s wife, in the ab- Rule refuse d, 

sence of her husband, wrote to the plaintiff re- 
questing him to lose no time in sending some ^ t 

one to take charge of the house in question, as Barker v. Stead, Hilary Term, Jan. 28, 1847» 

it was inconvenient to keep servants there at provisional committee-man. — decision 
night. To this the plaintiff made no reply ; of a co-ordinate court. 

and on the 3rd of Sept.,, a house agent, at the ^ ^ 

request of the defendant, wrote to the plaintiff Court of Exchequer having decided the 

saying that he was ready to deliver up the keys same point as that sought to be raised on 

of the house and pay the rent due. In answer showing came against a rule nisi to enter a 

to this, the plaintiff, by a letter dated the 5th nonsuit this court refmed to hear the argu^ 

of Sept., expressed his readiness to receive the ments^ holding that the Exchequer decision 

keys of the house on the understanding that considered as binding until re- 

the defendant was to remain reponsiblc for the versed by a court of error, 
rent until the expiration of his time, unless In this case a verdict had been obtained 

another tenant could be procured. On these against the defendant as the member of a 

facts, and under the direction of the learned railway provisional committee, for a claim ia 
judge, the jury treated the tenancy as a weekly respect of newspaper advertisements, the only 
one, and as having been put an end to by a , evidence being the fact that the defendant had, 
notice to quit, and found their verdict for the | with his consent, been put on the provisional 
defendant on the general issue, to set aside committee, and pursuant to lea\ e reserved, a 
which and obtain a new trial, ! rule had been obtained on behalf of the defend- 

Lush now movetl for a rule nisi on the ! ant, calling upon the plaintiff to show cause 
grounds «l misdirection and the verdict being why a nonsuit should not be entered, on the 
against the evidence. He submitted, first, that ground that there had been no evidence to ga 
the tenancy of the defendant, after the 1st of to the jury of the defendant’s liability. 

August, was to he considered a certain one for j Lush (IL Hughes with him) now showed 
a similar period as the original taking, and not . cause. He admitted that the case was not to bo 
merely a weekly tenancy. Secondly, if no • distinguished from the cases of Wylde v. Hop- 
more tlian a weekly tenancy, then no notice to j kins^ and Reynell v. Lewis, already decided by 
quit had lieen proved, and until then, at least, the Court of Exchequer, but contended that 
the defendant remained liable. j this court would, notwlthstandirig, hear and 

By ike Court. The jury had found for the | decide the present case, 
defendant upon the issue of whether or not the j Wilde, C. J. After hearing several argu- 
plaintiff was entitled to more than the six weeks ments upon this point, and taking time to con- 
rent which had been paid into court, it having sider, the Court of Exchequer have expressed 
been left to them to say whether the tenancy of an elaborate and solemn decision to the effect 
the defendant was a weekly one, and whether it ! that the mere circumstance of being one of a 
had been put an end to by a n<'tice to quit | provisional committee does not render a party 
The question now was, whether there had been | liable in an action like the present. As, there- 
any error in that. As to whether or not it was | fore, a court of co-ordinate jurisdiction has 
a Weekly tenancy, the conclusion come to a]7- ! given a decision on the point, 1 sliould say this 
peared to be right. There was nothing shown I court ought to consider itself bound by that 
from which it could be distinctly inferred what | decision until reversed by a court of error. To 
the tenancy really was, and most probably it adopt a different course would be to place the 
was a weekly one. Then, as to its having been public in jeopardy as to the state of the law^ 
duly put an end to, the plaintiff seeks to re- and give rise to the greatest possible inconveni- 
cover on some constructive tenancy, and ought ence. For this reason I think, as the present 
therefore to show that it was a part of the con- case cannot be distihgnished from those already 
tract drat a notice to auh was necessary, and decided, we ought not to hear the arguments, 
what that riotice should be, and in that respect and that the rule must be made absolute. 

evideRce was defteieiit. Besides, on the Role absoluter 

autbovity of a ease ed lhsjfeU v. Armstrmg, 7 
Cur. St Pay. 55, it would seem that in the case 
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Harrison v. Watt, Hilary Term, Jan. 28, 1846. 

COSTS.— PAYMENT INTO COURT. 

respect of ptxrt I 

the plainliff accepts such 2^uyment in satis- 
faction, anjd there are other pleas to the^ 
resid/uS qf ike ^aim upop which isiHies are^ 
joined and found for the defendant, the 
plaintiff is, nevertheless, entitled to aU the 
casts relating to the payment into court. 

This was an action of flebt for goods sold, 
money lent, &c. The defendant pleaded, ex- 
cept as to 15a’., parcel, kc.!', “ never indebted,** 
and as to the sum of 15s‘., payment of that 
amount into court. The plainiitF joined issue 
on the first j)leii, and replied to the second by 
taking the sum of 15^. out of court. The issue 
on the first plea was tried and found for the | 
defendant. 'J'he Master, on taxation, allowed 1 
the defendant the entire costs of the cause ; and j 
Rolfe. B., having ordered that the Master j 
should review his taxation, and allow the plain- j 
tiff his costs upon the second issue up to the 
time he took the 15s. out of court, a iiile nisi 
was obtained to rescind that order, against 
which 

Bovill showed cause. The rule of Trinity 
Term, V Viet., only applies to cases where the i 
defendant pays money into court to the whole j 
declaration, and the plaintiff replies that he has j 
sustained damage to a greater amount, which 
issue is found against him. Here the payment 
into court is liinited to part of the jdaintiff *s ; 
claim, so that he was obliged to proceed as to 
the residue, or pay costs upon entering a nolle 
prosequi, 

S. Temple in suj)port of the rule. The taxa- 
tion in this case has been according to the 

S ractice, and is supported by Cauty v, Gyll. 4 
[. & G. 007, which decided that where money 
paid into court is taken out in satisfaction of 
part only of the plaintiff’s demand, (there being 
other issues upon which the parties arc pro- 
ceeding to trial,) the plaintiff is not entitled to 
tax his costs under the rule of Trinity Term, 1 
Viet. {^Pollock, C. B. — ^'riiere the plaiutiflf en- ! 
deavoured to tax his costs upon llie paynient i 
into court before the other issues were disjmsed 
of. Platt, B. — The case of Goodee v. Go/c/- i 
smith, 2 M. & W, 2'')2, seems to resemble the ■ 
present.] That case is distinguishable, for I 
there the replication was held to amount in 
effect to a nolle prosequi. 

Pollock, C. B. The rule must be discharged j 
with costs. The case of Goodee Goldsmith \ 
is quite in point. 

. Parke, B. The plaintiff is entitled to all the 
costs relating to the 15^. paid into court, but 
he must pay costs as to the residue of the pro- 
ceediztgs. 

Alderson, B. I have a written judgment in a 
similar case before me at chambers, in which 1 
ordered the plaintiff to be allowed costs in 
respect of the plea of payment into court. 

Platt, B., concurred. 

Rule discharged with costs. 


PUBLIC FAST. 

' Notice ia hereby given, that in consequence of 
I the Public Fast being fixed for the 24th Alarch in- 
I allint, the Maste? e^the Rolfes and' the three Vice- 
«irjU|iiifce Idntio&s of the 4th Seal 
on Tufhadey* the ddrd day df March, nnd that the 
Lord Chancellor will hear the Motions in his Court 
on Friday, the 26th day jpf March instant. 

(Signed) £. D. Colvillf, 

Hegistrar''B Office, March 12, 1847. 

PROCEEDINGS IN PARLIAMENT RE- 
LATINO TO THE LAW. 

J^ouse of Aortro. 

NEW BILLS IN PROGRESS. 

Repeal of Insolvency Jurisdiction of Courts 
of Bankruptcy, Abolishing Court of Review, 
and Reducing Number of Commissioners. 
(No. 2.) For 2nd reading. Lord Brougham. 
Custody of Offenders. Passed. Earl Grey, 
Government of Prisoners. Parred. Earl 
Grey. 

Criminal Law : Select Committee appointed, 
of iFommouo. 

NEW BILLS IN PROGRESS. 

City Small Debts Court. In ('ommittee. 
Mr. Masterman. 

Drainage of Land Act Amendment. In 
Committee. Sir G. Grey. 

Law of Railways. For 2nd reailing. Mr. 
Strutt. 

Agricultural Tenant-right. For 2nd reading. 
Mr. Strutt. 

Roman Catholics Relief. In (\^inimttee. 
Mr. Watson. 

Pious and Chfu*ltable Property. For 2ad 
reading. Lord J. Manners. 

Rating Small Teueiueuts. For 2nd reading. 
Mr. Waddington. 

Markets and Fairs Clauses. — Public Under- 
takings Clauses. — Gas Works Clauses. — 
Waterworks Clauses, — Passed. Mr. Strutt. 

For the Speedy Trial and Punishment of 
Juvenile Offenders. For 2nd reading. Sir 
John Pakington. 

To Encourage Life Insurance. Mr. Godion. 

NOTICES OF NEW BILLS. 

Total Repeal of Punishment of Death. Mr. 
Ewart. Negatived, 8 1 against 41. 

Inclosurc Act Amendment. Sir F. Thesiger. 

THE EDITOR’S LETTER BOX. 

Some notices of New Books are unavoidably 
deferred. 

1 The valuable Letters already acknowledged, 

I and others just received, shall be attended to. 

The Orders in Council for establishing the 
“ New (younty Courts ** were made on the 9th 
instant, to the effect stated at page 345, ante. 
The official announcement of the judges ap- 
pointed will of course be made forthwith, 
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NEW COUNTY COURTS. 


OBSERVATIONS ON THE RULES FOR RE- 
GULATING THE PRACTICE. 

Our readers are already in possession 
of the general rules for regulating the prac- 
tice of the New County Courts/ as sane- 1 
tioned by the Chief Baron and four of the ; 
common law judges. Those rules, and the 
forms hy which they arc accompanied, are I 
to be observed and used in all the courts' 
holdcn under the act 9 & 10 Viet. c. 97. i 
With respect to the numerous proceed-' 
4 Dgs which may, and, indeed, must arise in 
practice, to which the general rules are j 
not applicable, and which are not expressly 
provided for by the act, the 78th section : 
provides, that “ the general principles of. 
practice in the Superior Courts of Com- j 
inon Law may be adopted and applied, at ! 
the discretion of the judges, to actions and | 
proceedings in their several courts.’*! 
Whether it is proposed that each of the | 
judges of the new courts should promulgate ! 
a c^e of rules for his own court, founded , 
on the principles of practice in the Superior 
Courts of Common Law, or content him- 
self with applying those principles in each 
particular case as it arises, is, so far as we 
are informed, left altogether in the indi- ! 
vidual discretion of the County Court 
judges. 

It is important, however, that those who 
may be called upon, either professionally, 
or as parties, to appear in the new courts, 
should have an accurate conception of the 
scope and bearing of the general rules 

■ ■ -- i 

* See ante, p. 415, and for the Forms of 
Proceedings, ante, p. 437. 
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which, it is proposed, should form the 
groundwork of the practice in those 
courts. The rules are 52 in number, 
and an analytical examination will show, to 
what particular proceeding each rule 
applies : — 

Rules 1 to 3, inclusive, direct the entry of 
plaint and delivery of particulars hy phuntiff. 

Rules 4 to 13, inclusive, refer to the issuing 
4 nd service of summons on defendant. 

Rule 14 refers to the service of notices, 
orders, &c., under the act. 

Rules 15 & IG apply to the payment of 
money into court by defendant. 

Rules 17 & 18, refer to notice of set-off and 
particulars of set off by defendant. 

Rule 19 relates to notice of other special 
defences. 

Rule 20 refers to the notice of demand of a 
jury. 

Rule 21 regulates the notice of application 
for a new trial or stay of proceedings. 

Rule 22 authorizes the retention of money 
paid into court, pending application to set aside 
execution or order. 

Rule 23 relates to orders for payment hy 
instalments. 

Rules 24 to 26, inclusive, relate to proceed- 
ings in replevin. 

Rule 27, refers to proceedings to enforce 
execution by or against a stranger to the suit. 

Rules 28 to 34, inclusive, relate to proceed- 
ings by and against executors and adminis- 
trators. 

Rule 35 regards the number of witnesses 
and allowance for their attendance. 

Rule 36, directs, that the taxation of costs 
shall be hy the clerk. 

Rule 37, limits the duration of warrant of 
execution and commitment to two months. 

Rule 38, refers to the service of summons 
on judgment debtor for examination. 

Rule 39, relates to proceedings upon adverse 
claims to goods taken in execution. 

Rules 40 to 49, inclusive, direct the clerk 
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and high bailiff as to the performance of their 
duties. 

Rule 50, declares when Sundays and holi- 
days are to be reckoned or omitted in compu- 
tation. 

Rule 51, authoriM the derk to issue forms 
when not specially provided for. 

And rule 52 directs, how ihe preceding rules 
are to be interpreted. 

A cursory review of the foregoing 
analysis will at once suggest, to those who 
are conversant with common law practice, 
how much is left wholly to the discretion 
of the judge, and in hoW many proceedings 
of frequent occurrence the practitioner 
will necessarily find himself in a position 
of perplexity and difficulty, if left without 
further regulations for his direction and 
guidance. Without staying to point out 
the various proceedings which appear to 
have escaped the attention, or were deemed 
unworthy of the notice of those who 
framed the rules for regulating the prac- ; 
tice of the new courts, it may be advan- 
tageous shortly to consider the general 
tendency and effect of those rules, and to 
observe in what respects they correspond . 
with or differ from the rules which govern 
the practice in the Superior Courts of 
Law. 

Tlie first step on the part of a plaintiff 
is, the entry of his plaint in a book kept at 
the office of the court, (r. 1,) which pro- 
ceeding resembles the filing of a preecipe 
in an action brought in the superior court; 
and contemporaneously with the entry of 
the plaint, in all cases wliere he seeks to 
recover a sum exceeding 5/, the plaintiff 
is required to lodge as many copies of his 
particulars as there are defendants, ^nd an 
additional copy to file, (r. 2). Where the 
sum claimed is under 5/., the plaintiff is 
relieved from the obligation of giving any 
particulars, a dispensation the expediency 
of which may be well questioned, as it is , 
often as desirable to have a particular of a ' 
small demand as of one of larger amount, ’ 
and the facility with which the particular j 
may be framed would seem to be an ad- j 
ditional reason for requiring it wlien a* 
trifling amount is sought to be recovered. | 
To which it may be added, that a written i 
statement of the plaintiff's demand would ‘ 
save an infinite deal of time and trouble to 
tlie judge as well as the defendant at the 
hearing of the plaint. These considera- 
tions, however, have not prevailed, and, as 
already stated, the jilaintiff is only to be 
prepared with particulars of his demand 
when it amounts to more than 5L When 


the plaintiff's claim exceeds .5/., it M'ould 
seem that he must be prepared with par- 
ticulars whatever may be the nature of 
the suit. In the superior courts particu- 
lars are only required as of course, when 
the declaration contains the common 
counts in debt or assumpsit, and they are 
seldom or never ordered in actions for 
torts. In the County Courts, however, 
we apprehend there must be particulars 
lodged in actions of tort as well as those of 
debt, the distinction not being with regard 
to the nature of the action, but the sum 
claimed. The nature and form of the par- 
ticulars is left to the discretion of the 
plaintiff in the first instance, with only this 
inducement to lodge sufficient particulars, 
that the judge, if he think fit, may adjourn 
the cause at the hearing for the delivery of 
further or better particulars. In the su- 
perior courts, if incorrect or insufficient 
particulars be delifered, they may be 
amended or better particulars obtained 
before any considerable expense is in- 
curred. In the County Courts the delivery 
of defective particulars can only be re- 
medied after all the expenses incidental to 
a trial have been incurred. 

The summons to appear is to bear date 
on the day the plaint is entered, (r. 4,) 
and, With the particulars of demand an- 
nexed, (r. 5,) must be served ten clear 
days before the day of its return, (r. 6). 
Some doubt is entertained whether the 
day on which the defendant is summoned 
to appear is that intended to be fixed for 
the hearing of the cause, or whether it h 
intended that an appearance should be en- 
tered for the defendant some day before 
the day of trial, in conformity with the 
practice of the superior courts. We con- 
fess we can see nothing, eilher in the 
statute or general rules, which affords any 
foundation for the supposition that it is 
intended there should be any proceeding 
in the County Courts resembling or 
equivalent to an appearance for the de- 
fendant. The consequences of this omis- 
sion we shall hereafter remark upon. 

The service of the summons may be 
either persona), or by delivery at the de- 
fendant’s place of abode, or place of 
business, (r. 7) ; but the circumstance 
that the one description of service or the 
other has been effected creates an impor- 
tant distinction, well deserving of attention. 
Under the 98th section, the &btor against 
whoin a judgtnent has been obtained which 
remains unsatisfied, may be examined on 
summons, and committed to prison Ibr n 
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period not exceeding foHjjr diiys, a pro- 
vision borrowed from the stat. 8 & 9 Viet, 
c. 127. This proceeding is in the nature 
of a substitute for arrest on final process, 
but it is only available when the defend- 
ant has been served personally with the 
summons to appear in the first instance : 
when the summons has been served at the 
defendant’s residence or place of business, 
there is no power of examination or com- 
mitment after judgment, and the judgment 
debtor who has no goods liable to 
seizure may set the law and his cre- 
ditors alike at defiance. The conse- 
quences of this distinction between per- 
sonal service and other service would he 
less objectionable if the description of 
service depended in an}' degree upon the 
diligence of the plaintiff or those employed ; 
by him ; but it is one of the leading prin- • 
ciples of the new measure, that the service i 
of process and of all notices and proceed- : 
ings under the act is to be intrusted, not 
to any person nominated by the parties, 
but to the bailiff appointed by the court 
Now we do not find in the schedule of fees 
that the bailifi* is allowed any greater fee ' 
for personal service than when he serves 
the defendant by leaving the summons at; 
his dwelling or place of business. The fee. 
in either case ranges from 3r/. to bv Gr/.,! 
according to the amount of the plaintiff’s 
demand.'* Tliere may be no lack of zeal 
on the part of the bailiff' in the discharge 
of his duty, but it is not unreasonable to 
suppose that the bailiff' of the County Court: 
will be subject to ordinary influences, and | 
that if he should not find the defendant at : 
home on his first call to serve the sum- ; 
mons, he will avoid the trouble of calling: 
again, by tlelivering the summons to 
some f>erson at the place of abode or place 
of business of the defendant,” which will be 
a literal compliance with the terms of the | 
rule. It is quite obvious that if service , 
other than personal is sufficient to justify ' 
the court in proceeding to judgment, it; 
ought to be considered sufficient to justify ! 
an award of imprisonment against a 1 raudu- 1 
lent or contumacious debtor. In any ' 
event, it is monstrous that the power of . 
imprisonment and the remedy the appre- ' 
bended exercise of it affords to the creditor, j 
should depend upon the nature of the ser-| 
vice efi'ected by a bailiff over wliom the! 
plaintiff has no control. 

The lull rule provides, that where a 
summons to appear shall not have been 

* Schedule D., High Bailiff’s Fees. See 

a«fe, vol. 32, p, 437. j 


served personally, and the defendant deed 
not appear at the return day, it must tfe 
proved to the satisfaction of the judge that 
the service came to the knowledge of the 
defendant ten clear days befi>re me return 
day. The rule does not proceed to state 
what is to be the result where the defend- 
I ant does not appear and it is not proved to 
I the satisfaction of the judge that the 
I service was brouglit *to the knowledge of 
; the defendant. We presume that the 
proceedings must commence de novo, and 
: the plaintiff and hjs witnesses come again 
on a future day. How much more con- 
; venient it would be if the plaintiff could 
^ be informed, a reasonable time before the 
day of hearing, that a sufficient service 
could not be effected, and that he and his 
witnesses need not attend. 

Rapidity is of the essence of the new 
measure. What is to be done must be 
done quickly. The defendant who de* 
termines to pay money into court, (r. 15,) 
or to set off' a debt alleged to be due by 
the plaintiff, (r. 17,) or to rely on any 
the special defences which require notice, 
(r. 19,) must give notice in writing of his 
intention to the clerk of the court five 
clear days before the summons is return- 
able, and at the same time pay the money, 
or lodge his particulars of set off, ns the case 
may be. On the otlier hand, when money 
is paid into court, the plaintiff' must elect 
within two days whether he ivill accept 
the sum so paid, in full satisfaction for his 
demand, ns the clerk of the court and the 
defendant must have notice of such deter- 
mination three clear days before the return 
of the summons, (r. IG). The capricious 
selection of cases in which notice is re- 
quired of special defences has already been 
commented upon.’^ The only cases in which 
the plaintiff is to have any notice up to the 
moment of trial of the line of defence his 
adversary is prepared to adopt is, where 
the defendant intends to rely upon the de- 
fence of, infancy, coverture, the Statute of 
Limitations, set-off, or a discharge under 
the Bankrupt or Insolvent Acts. We ^ 
at a loss to understand why the suggestion 
of the Common Law Commissioners in 
this respect has been departed from. Their 
proposition was,** tliat in an action for a 
debt, if the defendant meant to insist that 
the debt had been in any maner satisfied 
or barred, he should notify his intention ; 

^ Ante, voh 32, p, o70. „ . r 

See extract from the Fifth Report of 
C. L. C., ante, vol. 32, p. 474. 

t 2 



460 New County Couri9.'r^Tuki$i^n ^ Admmstration of Jn^ioBir^Seemdaty Punishment. 


and in like manner in actions of trespass, 
thnt the defendant should notify his inten- 
tion tP, insist on any matter ip justification, 
excuse, or discharge. As the matter now 
stands, tlie plaintiff will be liable to have a I 
defence suddenly started at the trial which 
he ^id not anticipate, and for which he 
could not be prepared. Whether it 
meai^ that a defendant should be at libertpr 
to wield as many distinct defences as his 
own ingenuity or the circumstances of the 
case will admit, is left in doubt ; but we 
apprehend, as the multiplication of de- 
fences is not prohibited, that any defence 
must be allowed which would operate either 
in fact or in law as an answer to the plain- 
tiff’s claim. 

Either party, we presume, is at liberty 
to demand a jury where the debt or demand 
claimed exceeds 5/., and it is sufficient if 
such demand be made in writing two clear 
days before the return of the summons, 
(r. 20). The clerk is then to give notice 
to the adverse party tiiat a jury has been 
demanded, (Form No. 11); but there is 
no provision which renders it obligatory on 
either party to give notice to the other that 
he proposes to appear by counsel. 

The absence of any regulation by means 
of which it can be ascertained at an early 
stage, and before any considerable expense 
or trouble is gone to, whether the defend- 
ant admits or denies the plaintiff s claim, 
appears to us to be a palpable defect in the 
system of procedure about to be established 
in the new courts. It must constantly 
happen in the County Courts, as in the Su- 
perior Courts, that a defendant is unable or 
unwilling to satisfy the plaintiffs demand, 
and yet is conscious that he has no defence 
to rely upon, and therefore suffers judgment 
to pass by default. According to the course 
of proceeding in the County Court, how- 
ever, the plaintiff* has no means of knowing 
whether it is or is not intended to resist 
his claim, up to the moment when tlie 
cause is called on for trial, and must be in 
attendance with his evidence and witnesses, 
ready to meet every possible defence, when 
in point of fact there is no adversary to con- 
tend against. A greater regard for economy 
in this and some otlier particulars in which 
expense is needlessly thrown upon the 
suitors in the new courts, would enable 
Sbem to afford an adequate remuneration 
fbr professioDal assistance, and a sufficient 
jallowMCa to witnesses for their attendance. 
The inadequacy of the scale of allowance to 
witnesses, as fixed by the general rules, in- 
volves 't^O^ide^rations of too much import-' 


ance to be hastily disposed of, and must be 
reserved for a future ntmiber. 

TAXES ON THE ADMINISTBA- 
TION OF JUSTICE. 

Tii£ usual annual return of the Ac- 
countant-General of the Court of Chancery 
has just been printed. It appears from 
this document that the amount paid out of 
the Suitors* Fund and Suitors* Fee Fund in 
the last year exceeds 200,000/. for the 
salaries of judges, officers, clerks, drc., and 
compet^sations to the late holders of abo- 
lished offices. 

All this vast sum which, in the first in- 
stance, principally comes from the pockets 
of the practitioners, and finally falls on the 
poor suitors, ought to be paid out of the 
consolidated fund of the state. It is to be 
hoped that the inqtiiry for which Mr. 
Watson will move after Easter, will bring 
the subject before parliament in a shape 
that can no longer be resisted, and that 
redress will speedily follow. 

SECONDARY PUNISHMENT. 

MODIFIED SYSTEM OF 

TRANSPORTATION. 

The important experiment the govern- 
I ment is about to make with regard to per- 
; sons sentenced to the punishment of trans- 
I portation,ha8 naturally excited considerable 
f attention and observation in and out of par- 
I liament. Persons otherwise well-informed 
who had not the facility of access to official 
channels, were necessarily but imperfectly 
acquainted with the facts bearfhg upon the 
question, and although much valuable in- 
I formation is to be gleaned from the recent 
' debates, we deprecate the adoption of any 
measures involving consequences so mo- 
mentous to society, until the facts liave 
been fairly sifted and weighed, and tlie 
wliole subject maturely considered. 

As the letter of Sir George Grey to the 
Secretary for the Colonies U the basis of 
the plan proposed by government, we 
print the principal passages, r^erving our 
commentary for a futi«re occasion. After 
expressing his conviction, that— - 

* " Experience has abundantly prox^ed the Ifh- 
possibility of carr>ing on, fOr any length of 
the transportation ora large number of convicts 
from year to year to a peniu colony^ 
ducing evils of the most formid^>i[e 
seriously affecting the sodal atia thbraST cbh- 
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dition of the colonyv fuid ^stmctive of any 
rational hope of rendering: punishment con- 
ducive to the reformation of the convicts/’ 
the right hon. hart, proceeds to state : — 

^ In consequence of the complaints received 
from New South Wales, it was determined in 
1840 to discontinue transportation to that 
colony ; and this decision was carried into effect 
by an order in council made on the 22nd May, 
in that year, in pursuance of the provisions of 
the act of the 5 Geo. 4, c. 84, for the transpor- 
tation of offenders from Great Britain. 

From that period to the present, the places 
to. which convicts sentenced in Great Britain to 
transportation could legally be sent, in exe- 
cution of their sentence, have been Van Die- 
men’s Land, Norfolk Island, and Bermuda and 
Gibraltar. 

‘ At the time of the discontinuance of trans- 
portation to New South Wales, it had been dc- j 
termined to erect the Model Prison at Penton- j 
ville, which was subsequently completed in 
1842, by means of which and of the arrange- 
ments connected with the system there to be 
pursued, it was hoped, that the number of per- 
sons on whom the sentence of transportation 
would be carried into effect would be con- 
siderably diminished. 

“ In 1843, a further change took place. Pen- : 
tonville Prison was then open. The practice of j 
sending prisoners sentenced to transportation < 
to the hulks (except in the case of invalids un- 1 
fit for transportation) was discontinued ; and I 
the number then in the hulks has been allowed I 
gradually to decrease, by the expiration of the I 
sentences, or the earlier liberation of the' 
convicts. The prison of Millbank was at the j 
same time placed, by act of parliament, on a 
new footing. It was converted from a peni- ! 
tentiary into a depot prison, under the superin- 1 
tendence of three of the prison inspectors, to be ! 
selected by the Secretary of State, with the 
ordinary powers of visiting Justices. To this 
prison all persons sentenced in Great Britain 
to transportation, have from that time been 
sent in the first instance. After a short de- 
tention there; the prisoners have been disposed 
of under the authority of the Secretary of State, 
on the recommendation of the inspectors, in 
the following manner: — A certain number ofj 
adult male convicts have been selected from 
time to time from among them, and have been I 
sent to Pentonville prison. They have there 
been subjected to a system of separate confine- ! 
ment for a limited period, as detailed in the re- 
ports laid before parliament from the commis- 
sioners of Pentonville ; and at the expiration 
of the period of imprisonment, the maximum of 
which has been fixed at eighteen months, those 
whose conduct has been satisfactory have been 
aent to Port Philip, under the denomination of 
* exiles,’ which conditional pardons, to take 
effect on their arrival there : the only restrmnt 
on their freedom being the condition, that they 
ahaU not return to this counti^ during the 
tqrm of their original sentence. I^e remainder 
qCt^Pentohidlle prisoners, whose conduct has 
ndt entitled them to this indulgence, have been 


sent to Van Diemen’s Land as conviets,rlh;ifcfa 
most cases with certain advantages not* pos* 
sessed by ordinary convicts. 

The rest of the adult prisoners in Millbai^ 
have been transported direct from that prison 
to one or other of the places appointed fer the 
purtiose. 

“ The following is a statement of the mode 
in which, since the beginning of this system, 
adult male convicts have been disposed of after 
their reception at Millbank. 



m3. 

1841. 

1846'» 

Pentonville • • • 

497 

• • 240 

• • 283 

Bermuda • • • . 

330 

a. IjO 

• • 400 

Gibraltar . . . . 

• 100 

, , 

.. 350 

Van Diemen^s Land 

2,420 

.. 1,888 

.. 1,629 

Norfolk Island . . 

199 

.. 684 

.. 419 

Invalid Hulks • . 

38 

.. 98 

• • 148 


“ Female convicts sentenced to transporta- 
tion have, with few exceptions, been trans- 
ported to Van Diemen’s Land. 

Boys, of whom a considerable number have, 
during the same period, been annually sent to 
Millbank under sentence of transportation, 
have been separately dealt with. Those of the 
worst character have been transported to Van 
Diemen’s Land, but jilaced on their arrival 
there in a distinct penal establishment at Tas- 
man’s Peninsula, appropriated exclusively to 
boys. A large proportion of the remsunder 
have been sent to Parkhurst prison, from 
whence, after a period of imprisonment, such 
as were considered fit to be so disposed of, have 
been sent to some of the Australian colonics, 
with conditional pardons. Others have received 
pardons on condition of their being admitted 
into the Refuge at Hoxton, under an agreement 
by which that estabbshment, in consideration 
of an annual grant from parliament, is bound 
to receive and provide for the care and main- 
tenance of any number of boys sent to it by 
the government, for whom there is accommo- 
dation ; and bv a late arrangement a certain 
number have oeen received into the Philan- 
thropic Institution, on the payment of an annual 
sum for their maintenance.” 

Having thus described the system re- 
cently acted on, the letter proceeds to 
state, that considerations connected with 
the state of society in the colony, induced 
the government in June last to determine 
to suspend the transportation of male con- 
victs to Van Diemen’s Land, and that it 
had been more recently resolved to break 
up the penal establishment at Norfolk Is- 
land. The writer deems it illusory to ex- 
pect to be able to recur to the former 
system, and has come to the conclusion, 
that the transportation of male convicts to 
Van Diemen’s Land ought to be wholly 
abandoned. The outline of the system he 
proposes to substitute, we give in his ovm 
words 

The plan I propose should be adopted, is 
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a limited period of eepai’ate imprieoament, sue- gular register U kept of tlie amount of work 
oeeded by emplo}iaent on public works, either done by each convict, and of his conduct, by 
abroad, as at Gibraltar and Bermuda, or in this which means the labour is no longer exactw 
countiy ; and ultimately followed, in ordinary by the mere influence of fear or coercion, as in 
cases, by exile or banislunent for the remruning the case of slave labour, but motives of a 
term of the original sentence. higher class are called into action by the ofier 

“ It is intended that the first stage, that of of advantages, both immediate and prospective, 
separate imprisonment, should in no case ex- to the industiious and well-conducted, 
ceed eighteen months ; and that the average On the release of prisoners from this second 
term of such imprisonment should not be more stage of punishment, it appears to me of the 
than one year. It is proposed that this im- iiighest importance that in connexion with the 
prisonment should take^ place either in Penton- remaining portion of their sentence, they should 
viUe prison, or in such of the prisons in the not be deprived of the advantage of entering on 
country as shall be ascertained, on inspection, 'a new course of life, and of obtaining a liveli- 
to have made arrangements properly adapted , hood by honest industry. As the system pro- 
for carrying out the system of 8ej)arate im- : posed to be pursued in the management of 
prisonTnent, and in which spare accommodation i convicts will lie of a more reformatory character 
exists beyond what is required for local pur- j than has hitherto been possible to adopt on any 
poses. It is coin])ute(l, that in addition to the i extensive scale, it may be hoped that a large 
500 cells in Pentonville, there are, or shortly i number, at least, of the convicts w'ho will hav«J 
will be, available in other prisons, a large mim* I been subject to it will have acquired principles 
her of cells for the reception of prisoners sen- 1 which will dispose them, if placed in favourable 
fenced in Great Britain to transportation ; and ' circumstances, to avail themselves of the oppor- 
measures are in progress for tne erection, in | timity of becoming useful members of society. 
Ireland, of a prison on the model of tlie Pen- j It is proposed, therefore, that, as a general rule, 
tonville prison, for the reception of Irish con- land whenever the conduct of the prisoners may 
victs. It is further j)ro])Osed, that this separate I render them fit subjects for the indulgence, 
imprisonment shotild, towards its close, he | conditional pardons should be granted to them 
gradually relaxed, with a view to prepare the = after a certain time passed in penal labour; the 
prisoners for the second stage of punishment, ; term of such labour varying according to the 
employment on the public works. | length of the sentence, tlie conduct of the 

“ It is intended, that on the expiration of the ; prisoner, and other circumstances. The con- 
period of separate imprisonment, the j)risoners ! dition of the pardon would be the same as that 
shall be sent, as at jjresent, to Millbank ; and j now enforceu in the case of the exiles from 
that they shall be sent from thence, according = Pentonville ; namely, that they shall ouit this 
to the circumstances of their respective cases, I country, and not return to it during tlie term 
cither to Bermuda or Gibraltar, or to other | of their original sentences, 
places which may be cijipointed by her Majesty | ‘‘ It is prujiosed that on obtaining the con- 

in council, out of England, or to employment } ditioiial pardon, the only restriction on the 
on public works in this country, such as the | liberty of the persons holding such a pardon 
construction of harbours of refuge or works should be tlie prohibition of remaining in this 
under some public department, ; country ; anil that facilities for emigration 

** Before any convicts will enter on this se- ■ should be aiforded them individually, instead 
cond stage of their punishment, they will have ■ of collcctivtdy, a portion of the earnings of each 
passed through a course of separate imprison- ! prisoner during tlie period of his imprisonment 
ment, accompanied by a system of moral and and employment on public works being applied 
religious instruction and of industrial training towards the expenses of his emigration, or, in 
v/hich, it is hoped, will in most cases be at- ; certain cases, reserved towards defraying the 
tended with a beneficial effect on their cbarac- . expense of sending out his family, 
ter, and have prepared them for that intercourse ** In addition to the general plan thus con- 
with their fellow-prisoners which is inseparable templated, there will probably be cases in which 
fron\ any jilan for the eiiqdoyment of convicts the mercy of the crown may safely be exercised 
on public works, and which, under certain re- in favour of prisoners, willmut enforcing the 
strictions, may in itself be made conducive to condition of exile, where their friends, or other 
the progress of their reformation, and to their persons of character and respectability, may 
prepmtion for a return to society on the ex- undertake, on their liberation, to receive and 
piration of their sentence. provide employment for them, or become an- 

While in this stage of their punishment, swerable for their future conduct, 
care will be taken for jiroviding them with 'fhe number of women sentenced to trans<^ 
proper accommodation, efficient superintend- portation is comparatively small ; and for the 
and an adequate means of moral and re- present I do not propose tWt any alteration 
ligkm instruction ; and it is intended that in- should be made in the manner of disposing, of 
ceUtites to industry and go^ conduct should them;. 

bn fianushed by adopting, with such improve- ** The case of juvenile ofiSendeis requim 
meiiti as emrience may suggest^ the system separate considecauon. 
recommendea by Colonel Reid and Captain “The mere punisl^eiit of t hi/a ciasa. of 
Maconochie. Its most important features are, oflenders by imprisoninent has been ivfpreiik to 
that the convicts work by task, and that a re- be attended with the wm»t resulted 
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ciation with older and more experienced 
offenders has ib^tered and confirmed the ten- 
dency' to vice, The system ^^icable to them 
should have less of a strictly penal, and more 
of a purely reformatory character, than can, 
with a due renrd to the interests of society, be 
safely applied in the case of adults. The result 
of such a system, wherever it has been tried, 
justify sanguine e.Y[>ectations of its success if it 
were to be generally adopted. The experience 1 
of such institutions as that of Mettray, in | 
France, and of the Ranke Hans, near Ham- 1 
bmgh, in the case of children of a strictly! 
criminal clasH, and that of schools which have ' 
been recently established by private benevolence ! 
in this country, for the reception of children of* 
the lowest class, rescued by their means from 
habits of mendicity, vagrancy, and theft, have 
sufficiently proved that the heart even of the 
most neglected and depraved is at an early 
age peculiarly susceptible to kindness and 
affection ; ana that a iudicious application to 
them of a system founded on these principles, 
and combined mth religious and other useful 
instruction, and with industrial training, is cal- 
culated to produce a powerful effect on their 
feelings and character. With a view to the ap- 
]dication of such a system, it has boen deter- 
mined, with the aid of the Committee of Council 
on Education, and in connexion with a Normal 
School for training prison schoolmasters, to 
establish a penal school in the neighbourhood 
t>f London, to which boys under a certain age : 
sentenced to imprisonment or transportation , 
shall be sent, either, in ordinary cases, after a ! 
temporary imprisonment, or immediately after i 
their conviction, where the tender age of the i 
child or the circumstances of the case should, ; 
in the opinion of the court before which he has ; 
been convicted, or of the Secretary of State, ’ 
render such a course expedient. The great; 
object of this school will be the refiivmation of . 
its inmates, and the inculcation of those priri- i 
ciples and habits which may best ht them for a ! 
future course of honest industry. The esta- 1 
blishment will he a place of religious, moral, i 
and industrial education, rather than a place of : 
punishment. 

“ One such establishment will, of course, be 
very inadequate to the wants of the country ; i 
but 1 trust that means will be found for the i 
formation of establishments with the same; 
object, and founded on similar principles inj 
other places. | 

** Tne ultimate disposal of juvenile offenders j 
on the expiration of their sentences, is a question 
of much difficulty. With regard to the elder 
ones, I propose that the present practice of 
granting conditional pardons should, in fit 
canei^ be continued, and facilities afforded them' 
for emigration, as in the case of adults. With 
regard to the others, a contemplated union 
betatNui the Refuge for the Destitute and the 
Phffanthropfo Society, and the consequent 
formation of a joint establisluiieiit in a situatioD 
aiffbWffiig the opportanity of agricuRuiul and 
odMtrcmti'dQNDr M if ca rri ed 

intoettet, offiev giWadnHiliges in providiiig 


for a considerable numbefr of bojns on their dis- 
charge either from prison or from the penal 
school.” 

ITie letter concludes by stating, that if the 
plan be pennanently adopted, it mil be neces- 
sary to embody it in a bill to be submitted to 
parliament; and it will also be expedient to 
revise the statutes by which offenders are made 
liable to the punishment of transportation. In 
the meantime, the proposed measures may he 
adopted under the power exercised by the 
crown of cofnmuting sentences of transporta- 
tion, or of directing the disposal of convicts 
under sentence of transportation, as in the case 
of prisoners sent to t}ie hulks or to Pentonville, 
as well as in other cases of frequent occurrence.” 


ADMISSION OF ATTOKNKYS IN 
INFERIOR COURTS. 


Thk Court of Queen's Bench has de- 
cided, in exparte Ashursty that the at- 
torneys and solicitors of the Superior 
Courts at Westminster are entitled, under 
the (> & 7 Viet. c. 73, s. 27, to be admit- 
ted into the Lord Mayor’s Court of the 
city of London as an inferioi* court. 

'riie words of the section are That 
every person who shall have been duly ad- 
mitted an attorney of any of tlie Superior 
Courts of Law at \W'stminster, shall be 
entitled, upon the production of bis admis- 
sion therein, or an official certificate thereof, 
and that the same still continues in force, 
to be admitted as an attorney in any other 
of the said courts, or in any inferior court 
of law in England and Wales, U]X>h sign* 
ing the roll of such other court y but not 
otherwise, and shall thereupon be entitled 
to practise as an attorney therein in like 
manner as if he had been sworn in and ad- 
mitted an attorney of such court.” And 
there is the like provision regarding in- 
ferior courts of equity. 

There can be no doubt that the Lord 
Mayor’s Court is an “ inferior ” court to 
the courts at Westminster; but it seems 
that the city is unwilling to submit to this 
decision, and has lodged an appeal to the 
House of Lords. 

Consequent upon this decision several 
attorneys have applied for ailmission into 
the Palace Court, but they have been re- 
fused until the question of the Lord 
Mayor’s Court lias been finally settled. 

The six attorneys of the Palace Court 
will of course be entitled to be heard when 
the question again comes on for discussion. 
In the mean time, it seems, they are wBl- 
ing to transact business in that court tot 
attorneys of the Superior Courts on agtneg 
terms. 
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THE LAST NEW BANKRUPTCY 
AND INSOLVENCY BILL. 

Ths ink was scarcely dry by which we 
endeavoured to convey to our readers the 
impression a perusal of Lord Brougham s 
first bill of this session in relation to bank- 
ruptcy and insolvency leR on our minds, 
when his lordship asked leave to withdraw 
this bill and substitute a second^ embody- 
ing, as he stated, various suggestions made 
to him by the Commissioners of Bank- 
ruptcy in town and country. 

The first bill contained 27 clauses, the 
•second bill is ei^ended to 42 clauscB. The 
principal provisions of the first bill are re- 
tained, with some few alterations, and the 
crude notions of those with whom his lord- 
ship has been in communication have been 
imported into the new bill, without much I 
regard to consistency, or any serious inten- j 
tions, we should hope, of inflicting them ; 
on the country, until they have been j 
thoroughly considered and digested. As 
it is desirable, however, that our readers 
should be in possession of all that is pro- 
posed on this subject, we subjoin the 
clauses contained in the second bill which 
are not to be found in the bill already 
printed.* 

5. That the jurisdiction hereby transferred 
and given to the court for relief of Insolvent 
debtors and the judges of county courts afore- 
said shall be vested in them severally over 
the cases of insolvents petitioning under such 
herein-before recited acts, notwithstanding that 
they or any of them so petitioning may not 
be or appear to be possessed of any property, 
and notwithstanding that they or any of them 
so petitioning have previously to filing 
their or his petitions petitioned under any 
other act than the acts hereinbefore recited 
or this act. 

6* That in case of any person fietitioning under 
the powers of this act or of the acts hereinbefore 
recited shall satisfy the court or judge before 
whom the said ()er8on shall be examined that 
he has made a full disclosure, and has appjU^ i 
in due time for protection, and has not unduly ! 
delayed making distribution of his property! 
among his creditors, it shall be lawful for the I 
said court or judge, having regard to such| 
conduct of such petitioner, and also to the 
amount of the dividend which he has given the 
means of paying to his creditors, to add to 
the final order an order protecting the future 
acquired estatie ^ effects of such petitioner, 
from all proeese of creditors in bis sphe- 
dide mentioned, which order shkll be effectual 

* See anfe, page 411, 


to discharge all debts prenously to the date 
of his petition contracted, as fuUy as if such 
petitioner had been made bankrupt, and had 
obtained his certificate. 

10. That every commissioner of her Ma- 
jesty’s court of bankruptcy and district courts 
of bankruptcy shall nave power to rehear 
every question of certificate, if he shall tliink 
fit, and to confirm, recall, or vary any pre- 
vious order made thereon, or to make such 
other order in the matter as to him on such 
re-hearing shall seem proper. 

22. lliat any commissioner of the court of 
bankruptcy or district court of bankruptcy 

insolvent debtors, or judge of the county 
courts aforesaid, acting in the matter of any 
insolvency, may at any time suspend or with- 
draw the protection by him granted to any 
bankrupt or insolvent as to his person and 
property, or as to either of them, as to 
iiim may seem just and cx]>edient, and may 
again renew and again suspend the same from 
time to time; provided always, that if any 
commissioner or judge shall die or otherwise 
cease to act in the same court or district as 
when such order was granted, his successor 
in such court or district shall have the same 
power of suspending, withdrawing, or renew- 
: ing as the commissioner or judge so dying or 
ceasing to act \vould have had if he had con- 
tinued to act in such court or district. 

23. That the assignee or assignees of the 
; estate and effects of any bankrupt or insolvent 
shall from the time of the bankrupt’s or in- 
solvent’s accounts becoming records of court 
be deemed judgment creditors of such bank- 
rupt or insolvent for the total amount of 
which such bankrupt or insolvent shall 
thereby admit himself to be indebted to all 
his creditors; and that if the commissioner 
acting in the matter of such bankruptcy, or 
the commissioner or judge acting in the mat- 
ter of such insolvency, shall think fit to with- 

; draw or suspend the protection granted to the 
bankrupt or insolvent as to his person, he 
shall, on the application of such assignee or 
assignees, grant to him or them a certificate 
according to the form specified in the sche- 
I dulc to this act annexed marked (A.), which 
shall have the same force and effect as a 
; judgment of her Majesty’s court of Queen’s 
I Bench for the sum therein s]>ecified* 

24. That every creditor of a bankrupt or 
insolvent who shall have proved his debt shall 
from the time of his proving such debt be 
deemed a judgment creditor of such bankrupt 
or insolvent for the sum so proved; and 
that if the commissioiier acting in the mgtter 
of such bankruptc\% or the comxmesiQuer or 
judge acting in the matter of such insol- 
vency, shall think fit to withdraw or suspend 
the protection granted to the bankrupt or in- 
solvent as to liis person or property, or hotbt 
he shall, cm the ap^cation of ^y Creditbr 
admitted, grant tolbim a certificate thereof 
cording to the form epecified in the scheddto 
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to this act annexed marked (B.), which shall 
hate the same force and effect as a indgment 
of her Majesty’s court of Queen’s Bench for 
the sum therein specified. 

25. That the assignees or assignee or any 
creditor holding such certific ite may procure 
the same to be sealed with the seal of the 
court of bankruptcy, or court for the relief 
of insolvent debtors, or county court aforesaid, 
and upon producing such certificate so sealed 
to the proper officer of her Majesty’s court 
of Queen’s Bench may procure the projjer 
writ of capias ad satisfaciendum or fieri facias 
against such bankrupt or insolvent, or his 
property, as the case may be, to be scaled, 
m the same way in which he might have done 
if he had recovered a judgment against such 
bankrupt or insolvent in her Majesty’s court 
of Queen’s Bench, and had produced to the 
proper officer the judgment paper. 

26. That if any bankrupt or insolv^cnt shall 
be in prison under a capias ad satisfaciendum 
so issued as aforesaid, the court having juris- 
diction in the matter of his bankruptcy or in- 
solvency may order his release after he shall | 
have undergone such imprisonment, not ex- 
ceeding one year, as to such court shall seem 
sufficient punishment for the offences of which 
he may have been guilty. 

27. That whenever a bankrupt whose cer- 
tificate the court shall have refused* or sus- 
pended, or an insolvent to whom the court 
shall have refused his final order, shall appear 
to any creditor who shall have proved his 
debt to be in possession of property which might 
be seized for the benefit of the creditors, but 
which has not been so seized, he may apply to 
the commissioner or judge acting in the 
matter for an order u])on the assignee or as- 
signees to show cause why he should not be 

ermitted to seize the same, at his o\rn risk, for 
is own benefit, upon which aj)plication the 
court' may order, unless cause be shown to 
the contrary, that such creditor may cause 
such property to be seized under the usual 
writ of fieri facias at his own risk, and may 
apply the proceeds in discharge of his own 
dent and costs, rendering the overplus, if any, 
to the official assignee entitled to receive tne 
same. 

28. That if any bankrupt or insolvent, not 
being protected from process, shall, with the 
consent of the true owner thereof, be in pos- 
session of any goods or chattels whereof he 
is reputed owner, such goods and chattels 
shall be liable to be seized under a writ of 
fieri facias f for the benefit of any person who 
may have issued the same. 

2D. That the clerk of any county court hav- 
ing jurisdiction in matters of insolvency, or 
his clerks, shall enter in a book to be kept in 
the office of such clerk for that purpose the 
name and description of every insolvent debtor 
petitioning such court, together with the date 
on which nis petition was tiled, and shall once 

avery month transmit to the chief clerk of 
Insolvent Debtors Court in London a 
transcript or copy of the entries so made in 


such hooks during the preceding month; and 
that such transcripts or copies shall be cer- 
tified by the judge of every county court, and 
shall by such chief clerk aforesaid be entered 
in a general book or index which shall be 
kept at the Insolvent Debtors Court in Lon- 
don, and be open to public inspection oh the 
payment of such fee as is now charged for 
any search made in that court. 

33. That from and after the passing of this 
act it shall be lawful for any registrar of the 
court of bankruptcy or district courts of bank- 
ruptcy, during vacation, or during the illness 
or necessary and unavoidable absence of any 
commissioner thereof, to act for and as the 
deputy of such commissioner in the prosecu- 
tion of any fiat in banlmptcy, and in all 
, other matters within the jiffisdiction of such 
I commissioner ; and that such registrar so act- 
ing shall have and exercise all power vested 
in such commissioner, except the power of 
commitment, the hearing of any disputed ad- 
judication, disputed proof of debt, question 
of the allowance or suspension of any bank- 
rupt’s certificate, or the hearing or determin- 
ing of any other disputed matter whatsoever : 
Provided always, that all depositions taken 
before such registrar, and all acts done by 
him, shall be reduced to writing, and shall 
be annexed to and form part of the proceed- 
ings under such fiat. 

ORDER OFTHE COURT OF CHANCERY. 

EASTER VACATION. 

15fA March, 1847. 

Whereas, by the let Article of the 8th of 
the General Orders of the High Court of 
Chancery of the 8th day of May, 1843, it is 
provided that the Easter Vacation is to com- 
mence and terminate on such days as the Lord 
Chancellor shall every year specially direct : 
Now I do hereby order that the Easter 
tion for the present year shall commence on 
Good Friday, the 2nd day of April next, and 
terminate on Saturday the lOth day of April 
next, both days inclusive ; and that this order 
be entered by the registrar of this court and 
set up in the several offices. 

(Signed) E. D. Colvili^e. 

Registrar's Office, March 16, 1847. 

PETITIONS FOR THE REPEAL OF THE 
ArrORNEYS’ CERTIFICATE DUTY. 

Sigwatxirep. 

Former petitions, 12 . . , . • 195 

Further petitions from attorneys and 
^Ucitoirs of Bradford, (Mr. Sotheron) , 5 

Attorneys and solicitors of Wincanton, 

(Mr. Miles) ... . . • • • • • 

Total petitkme, 14,— eignatares . . 206 
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DISTRICTS OF THE NEW COUNTY 
COURTS. 

The Small DeTits Act will be found at pp. 

475 the laat volume ; a summary there- 
of at p. 449 ; notes on the judifeships, p. 497 : 
practitioners and costs, p. 521 ; principles of 
the act, 569; jurisdiction, 593, 617> 

Tlie rules of practice are given at p. 415, in 
the present volume, and the forms of proceed- 
ing, p. 437 . And see notes, p. 457, ante. 

The orders in council under the act were no- 
tified at p. 345, ante : with the names of the 
towns at which courts will be holden. The 
precise districts m the courts are set out fully 
in a Supplemental Gazette of Wednesday the 
10th instant. The following are extracted from 
it, and the remainder will be comprised in the 
next number. Thus, the whole matter will be 
in the possession of our readers, and every 
kind of useful information on the subject wiU 
be collected as speedily as practicable. 

nEOTORDSfllRK. 

Ampthill,^ Ainptliill> 

Bedford, Bedford. 

Biggleswade, Biggleswade. 

Leighton lluzzard, Leighton Buzzard, Woburn. 
Luton^ Luton. 

BKHKBIlTnE. 

Abingdon, Abingdon, including the parish 
cbapelry of Wootton and parish of Besselsleigh, 
but excepting all the rest of the sub-district of 
Curanei (see (hford), 

Farringdort, Knrringdon. 

Hvngerford, Hungerford, 

Newhitry, Newbury, Kirjg.scler6« 

Beading, ilf'ading, Wokiogham, Bradfield. Hen- 
ley, except tlie sub-district of Watliogton and 
aiislies of Fswley, ilauthleden,, and Mednien- 
am (set* Wuilingford and Great Marlow), 
WaUitigfoyd, Wallingford. The sub-district of 
Wathngton, in Henley, consisting of the parishes 
of Wallington, Brigfirwell Baldwin, Brhw'ell 
Salome, Bix,Cuxham, Pishill, Birton, Swincombe, 
and cbapelry of Britwell Prior. 

Wantage, \Vantage. 

Windsor^ Windsor, except the sub- district of Eg- 
ham (see Cherteey), kton, excefit the sub-dis- 
trict of Iver (see V abridge), Kasthampstead. 

f'ookham, except the parishes cf Bisham and 
Hurley (see High Wycombe), 

BUCK IKGH A MSHl RE . 

AyUihury, Aylesbury yoxcept the parishes ofChou lea- 
bury and Hawridge, ond Hamlet of Saint Leo- 
nard’s (see Chesham), The ])Hrishes of Wend- 
o«er, Ellesborough, Great and Little Kimble, 
Stoics Manderille, and lllmire. Tlw subdiatrict 
of Trtng in Berlcbampstead. consisting of the 
parishes of Tring, Wigginton, Mars worth, Putten- 
haiii^ Ahtbury, aiid PitctXMMi. 

* Towns in which courts ore to be holden. 

^ SuperintondMit lUgRymr’s districts, parisbea, 
chapelries, townships, titliings, hamlets, or precirtcts 
forming the district of each court town. 


Jiiickingham , Biickiogham, Winslow. 

Chesham, Amersbaxn. except tlie subdistrict of 
Beaconsfield Great Marlow), The chapelries 
of Bovindon andFlaunden, in the parish of Hemel 
llenipst€*i'id. The parishes of Chouleabury and 
Howridge, and the hamlet of .St. Leoruird's. 
Berk ham pstead, except the sub-district of Tring 
(see Aylesbury). 

High Wycombe, ‘I’be sub-district of Beaconsfield, in 
Amersbam, consisting of the parishes of Beaoons- 
field and Penn, and tlj« hamlet of tieer Green, in 
the parish of F.irnbam Royal. Wycombe, except 
the parishes of Wendover, Ellesborough, Great 
and Little Kimble, Stoke Mandeville, and lUmiro 
(see Ayleshury and Thame), The parishes of 
Bisham and Hurley. 1 he parisl>es of Fawley, 
llambleden, and Medmenham. 

Newport Pagnell, Newport Pagnell. The parishes 
of Calverton, Stone3' Stratford, and Wolvertoii. 

C A.MBRII>GKSIlI»i:. 

Cambridge, Cambridge, Caxton and Arrington, 
Chesterton. 

Ely, KI>'. 

March, North Whichford. 

Newmarket, New’raarket, except the parishes of So- 
ham, Fordlinm, Isleham, and Wicken (.see So^ 
ham). 

Soham. 'I'lie parishes of Soham, Fordham, Isleham, 
and Wicken. 

Wisbeach, Wisbeach, except lb© panshes of ( leocb- 
warton, Terrington S^t. Clement, Terrington St. 
John, Tilney All Saints, I'ilnev St. Lawrence, 
Tilmw-cuin Islington (see King's Lynn), 

ciitsiiini. 

i4/triiirlittm. Altrincham, except the sub-districts of 
Knutsford and Wimsiow and parish of Lymm 
(see Knutsford and Warrington), 

Birkenhead, W i rj'all . 

Chester, Great Boughton. 

Congleton, Congletun. 

Hyde, The sub-districts of Denton and Hiiugbton, 
Newton and Godley,und Mott ram, in Ashton and 
Oldham, consisting of the townsl)ips of Denton 
and Hnughton in the )>arisli of Manchester, and 
the townships of Godley, Hattersley, HolHng- 
wortli, Mottram, Newton, and l’int%\ isile, except 
the hamlet of Mickleluirst, in the parish of Mot- 
trarn in Longdendale. 'I he sub-district of Hyde, 
in Stockport, consisting of the cliapelf}- of Hyde 
and the towuslups of Bredbury and Weriieth, in 
the parish of Stockport. 

Knutsford, 'l lie sub-districtsof Knutsford and Wilm- 
.slow', in Altrincham, consisting of the pnrisbesoi 
IMobberley, Knutsford, Norlheu ; the towu&hips 
of Peover Inferior ; Pickmere ; Plumley 
Tahley Inferior iu the parish of Great Budw'ortb ; 
Mailbali w'ith Little W'arford, Mere, Peorer So- 
p«^or, Hostheme, Tahley Superior, ©nd Tat ton, 
in the parisii of Hoetherne ; Qotlinfee, Fulahaw, 
and PownaH-Fee, in the fiaiiab of Wilmslow. 

Maccletluld, MacciMfield. 

Nantwich, Nnntwich, edccept the townabifna of Ailfi- 
lem, Bickley, Bnerton, DodoMt witli Willoeiley, 
Ilanipton^ Maoefeo, Marbuty with Qooial^, Nor- 
bury, T usbingham with Grindlag ©nd Wizsijirill 
(see TfViitrimrrA). 

Norihwieh, Nortliwich. The township of Gmt 
Bud worth, in Runcorn. 

Huneom^ Ituncom. except the aubHdkrtrifts ^f 
Gmppeifltnll and Great BudworUb (see fTerrhmf- 
ionamd Kenihwkh), 

Stockport, StookpOft, except 4lie aubnliilfaelsifj li^gd© 
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liodmiiit Bodmin. 

(Jamelford, C a niel ford « 

Falmouth , F a 1 ni outh. 

Hthton^ Helston. 

Launceston ^ Lannceston. 

lAsheard, Liskeard. 

Penzance, Pcnztinoe, Scilly Islands. 

Redruth, Redruth. 

St, Amtell, 8t. Austell. 

St. Cohimb Major, St. Columb. 

TVwro, Truro. 

CUMBEnLAND. 

Aletony Alston. Tbe pav-islies of Kirkbaiigh and 
Knaresdale. 

Corlkle, Brampton, Carlisle, Longtown. 

Cockermnuth, Cockermouth, except the sub-district 
of Kttswick and chapelrios of Newlunds and But- 
termere (see Keswick), 

Keswick, The sub-district of Keswick, rn Cocker- 
mouth, consisting^ of the parish of Bassenthwaite ; 
the toa*nsnips of Borroardnle, Keswick, Under- 
skiddaw. St. .John's Castlerig^^, and Wythhum, iii 
the parish of Crosthwaite ; the chapolry of Wy- 
thop, in the parish of Lamplugh; the ohapelryof 
Embleton, in the parish of Brigham ; and the 
township of Bewaldeth, in the parish of Tor- 
{>enhow. The chapelries of Newlands, Butter- 
mere. and Threlkeld. 

Penrith, West Ward, Penrith, except the chapelry 
of Threlkeld (see Keswick). 

Whitehaven, Bootle, Whitehaven. 

fPigtan, Wigton. 

DEKBVSHIRE. 

Afrelon, I’he sub-district of Alfreton, in Helper, 
consisting of the parish erf Alfreton. 'I'be sub- 


Bub-district of Repton, in Burton, confkttiig of 
fbe pariBbes of UaVbury with Lees, Etw'bH, 
niark, Mtckleover, with the chapelry of Ffndern, 
Newton Solney, Radbourne, Kepton, Tmeley, 
Willington, the chapelries of Bretby, Twyford 
and Stpnsoii, and the hamlet of Ash. The sub- 
district of Duftield in Helper, except tlie town- 
ships of Duflield, llaxlewood, Turnditeh, IMid 
Windley, vonsistitig of the parisbes of ARiMtree, 
Kirklangley, Kedleston, Mackworth, Quarndon , 
and the tow»8lii{>s of Muggington, Ravenadale- 
pnrk, and Weston -undbr- Wood (see Helper), 
Glonap, Mayfield «nd Glossop, except the chapelry 
of Dialey and hamlets of Beard, Ollersett, Whittle, 
and 'I'homsett (see Chapel-ende- Frith), 
Wirkswortk, The sub-ckistrictof Brasaington in Ash- 
bome, consisting of the parishes of Bonaall, Car- 
sington, llognaston, and the tr)wnshipe, hamlets, 
and chapelries of Brad borne, Brassington, Callow, 
Hopton, Ible, Kirk Ireton, Ihd Middleton 
Wirksworth. 'Die sub-district of Matlocic, in 
Bakea'ell, e'^oept the townships of Birchoverand 
G ration, consisting of the parisbes of Darley, 
Matlock, and the townships and chapelries of Aid- 
w'ark, Cromford, Klton, Grattun, TansleVt Wens- 
ley, and Snitterton, and Winster (see Bahew^l), 
'I'be sub-district of Wirksworth in Bel per, except 
the township of Shottle, Consisting of the toern- 
sliips, hamlets, and chapelries of Alderw'asley, 
Asiiley May, Dethw'icA Lea, Holloway, Ideridge- 
hay ami Allton, Ir< ?on Wood, and Wirksworth 
(see Helper), 


DEVONStllRR. 


Arminsler, Axminster. The parishes of Catherston 
l.ew’ston, and Wootton Fitzpniiie. 
lUtrnstaple, Barnstaple, except tlie parialies of Hor- 

, wood, Instow, and West Leigh (see fiid^/brd). 

district of Ripley, in Helper, except the townshi]* | RUteford, Bideford. The parishes of llorwood, In- 
of Heage, consisting of the parishes of South j stow, and West Leigh. 

Wingfield, Pentrich, including the chapelry of jOrediton, Crediton. 

Ripley, and the parish or township of Crich (see ; Fleeter, Exeter, St Thomas. 

Helper). The sub-district of Ashorer, in Chester- ; Holswortha, Holsworlhy, Stratton, 
held, except the townships of Clasdatie and Wood- \Hojiiton, lloniton. 
thorpe, consisting of the parishes, townships, and j Kingshridge, Kingsbridge. 
hamlets of Ashover, Brackeiifield, liigiiam, Mor- j Keuton Abbott, Newton Abbott, 
ton, Tilsley, Shirland, Stretlon, and Wessington i Qakbampton, Oakhampton. 

(see Chesterfield), I’he sub-district of Blackwell j p/y»i,mt/r,I%moulb,PIympton St. Mary, East Stone- 
in Mansfield, consisting of the parishes of Black- j house. Stoke Damerel, St. Germaina, including 
well, 'J ibsbelf, Pinxtou, and South Nonnanton. | ing the Hamoaxe and Catwater, and so much of 

— •* ... 1 rv 11 I t|,p ^ound as is within the body of any countv. 

South Molion, South Molton, except the pariah of 
Rackenford (see Tiverton), 

Tavistock, Tavistock. 

Tiverton, rivertoii and Dulverton. The parish of 
Rakenford. 

Torrington, 'I'orrington. 

Tot ties, Totnes. 

DORSETSHIRE. 

Bland/ord, Bland ford, except the chapelry of Fhr- 
ringdon (see Shaftedtiirp), 

Bridport, Bridport, except the parishes of Ca^er- 
stone Leweton, and Wootton ritx{>ain6 (ee© Ax- 
fniwter), Beaminster, except the sub-district of 
Misterton (see Crewkerne). 

Dorchester, Dorchester and Cerne. 

PooU, Poole, except the parish of Canford Mggna, 
as now conflituted for Ecolesiaaiical purposes 
(see Wimharfie jlftniler)* 


The parishes of Annesley, with lellev, Kirkby 
in Ashfield, and Selstoii, the hamlet of Codnor, | 
and precinct of Codnor-park. j 

Ashbome, A sbborne, except the sub-district of Bras- 
sington (see Wirksworth). 

Raktwell, Bakewell, including the townships of 
Birchover and Gratton, but excepting all the rest 
of the sub-district of Mullock (see Wirksworth,) 

Helper, Belper, including the townships of Duflield, 

Hazlewood, Heage, Shottle, 'lurnditch, and 
Windley, but excepting all the rest of the sub- 
districts of Alfreton, Duflield, Ripley, and Wirks- 
worlh (see Alfreton, Derby, and Wirkswmth), 

The townships of Heanor and Shipley, and hamlet 
ofLoscoe. The n«ri»li ofHkjMtop. 

Chna-en-le-FriOt. Ch«H-en4e-Frith. The hamlets 
^ Beard, OIIerMU, Whittle, and Tbomsett, and 
ehapelrv of Dialey. 

C!li«t*rAeW,CheeferfieW, inelading the toamshtpaof 

Wo^dthorpe and Claylane. bat excepting all the chafteahury. Stuemin- 

iMt oTUie aub-diatiwtof Aahotrer in the pariah 

Dtff^ Darby, Shardloir.excapt the aah.diatnct<rf ater. Ihe chatty of 

CasBe Doiriagton, and paiwh of Breedoo, and oflverne Courtnyj^^ P„,b«k. 

the porithesM Attenborough, BiiMOOte^ Sta^- 

IM (see and taughborough). The Hejwiw*»wey» • 
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Wimborne Minster, Wimborne and Cranborne. The 
parish of Canford Magna, exclusive of the parishes 
which have been separated from it for Ecclesias- 
tical purposes. 


Barnard Cattle, Teesdale. 

Bishops Aucklatid^ Auckland. 

Darlington, Darlington. 

Durham, Chester-le-Street. Duibani and Lanchcs- 
ter, except the townships of Benfieldside, Billing- 
side, Butsfield, Consideand Knitsley, Greencroft, 
Healy field, Ivestone, hledomsley, and the 
chapelries of Ebchester, Muggleswick and Cold 
Kowley, in the parish of Lanchester { see Shotley 
Bridg^, Houghton. Eosington, except the 
parishes of Castle Eden and Monk He6leton,and 
the township of Shotton (see Hartlepool). 

Gateshead^ Gateshead. 

HartUpool, The sob-district of Hartlepool, except 
the parish of Billingham, in Stockton and Sedge- 
field, consisting of the parishes of Hartlepool, 
Greatham, Hart, Stranton, and Elwick Hall (sec 
Stockton). The parishes of Castle Eden and| 
Monk Hesleton. and township of Shotton. 

Shotleu Bridge, Parish of Shotley. The chapelry 
of Wmttonstall, in the parish of By well St.^ 
Peter’s. The townships of Benfieldside, Billing- 
side, Butsfield, Conside and Knitsley, Green- 
; croft, Healyfield, Ivestone, Medomsley, and the 
chapelries of Ebchester, Muggleswick, and Cold 
Rowley, in the parish of Lanchester. The parish 
of Edmondbyers, including the chapelries of 
Huntons worth and RufTside. 

South Shields, South Shields. 

Stockton-on-Tees, Stockton and Sedgfield, including 
the parish of BiUinghrim, hut excepting all the 
rest of the sub-district of Hartlepool (see Hartle- 
p^l). 

Sunderland, Sunderland. 

Wohingham, Weardale, except the parish of Ed- 
mondbyers, including the chapelries of Hun- 
tonsworth vnd RufTside (see Shotley Bridge). 

ESSEX. 

Braintree, Braintree. 

Brentwood, Ongar. Billericay, except the parishes 
of Bowersgifford, North and South Benfieet, and 
Tbundersley (see llochford), 

Chelm^ord, Chelmsford, VVitbam, 

Colchester, Colchester, Lexden, and Winstree. Ten- 
dring, including the parish of Manningtree, but 
excepting the sub-districts of Harwich and 
Thorpe, and all the rest of the sub-district of 
Manningtree (see Harwich). 

Dunmow, Dunmow. 

Halstead, Halstead, except the parishes of Ridge- 
well and Stambourne (see Havershiit). 

Harwich, the sub-districts of Harwich, Thorpe, and 
Manningtree, except the parish of Manningtree, j 
in Tendring, together consisting of the parishes 
of St. Nicholas Harwich, Dover Court, Beaumont, 
Bradfield, Frinton, Great and Little Holland, 
Kirby, Mistley, Great Oakley, Little Oakley, 

. Ramsey, Tendring, Thorpe-fe-Soken, Walton 
and Wix (see Colchester). 
il/afifoa,Maldon« • 

BooMard, Rochford. Tlie parishes of BowersgifFord, 
8 o 4 Benfieet, and Tbundersley. 

Rckmford. Orsett, except the parishes of 
West Gray’s Tburroclc, Little ITsur- 

rock, Chadwell, West Tilbury, East Tilbury, and 
Muckiiige (see Gravesend^) 

Saffron Walderi, Lfl^bti, Safnon Walden. 

Waltham, Epplng. The aob^distriots oi Cheahunt 


and Waltham Abbey, in Edmonton, consisting of 
the parishes of Cheshunt and Waltham Abbey. % 

GLOUCESTERSHIRE. 

Bristol, Bristol. Clifton, Bedminstor. Keynsham, 
except the sub-district of Newton (see Bath). 

Cheltenham^ Cheltenham. 

Chipping-Sodhury, Chipping Sodbury. 

Cirencester, Cirencester. 

Dursley, Dursley. The sub-district of Berkeley, in 
Tbombury, consistingof the parishes of Berkeley, 
Charfield, liill, and Tortworth. I'be parish of 
Cromhall. I’he parishes of Kingseote, Newing- 
ton Bagpatb, and Ozlewortb. 

Gloucester, Gloucester, Wheatenburst. The sub- 
district of Huntley, in Westbury-oii-Severo, ex- 
cept the parish of VV'^estbury, consisting of the 
parishes of Bulley, Minsterworth, Huntley, 
Longhope, Blaisdon, and Churcham (see Newn- 
ham.) 

Neivent, Newent. 

Newnham, Westbury-on-Scvern,incIuding the parish 
of West bury, but excepting all the rest of the 
sub-district of Huntley (see Gloucester.) 

Northleach, Nortbleach. 

Stow, Stow-in-the-Wold. 

Stroud, Stroud. 

Tewkesbury, Tewkesbury. 

Thornhury, except the sub-district of Berkeley and 
parish of Cromhall (see Dursley). 

Winchcomb, Winchcomb. 

HAMPSHIRE. 

Andover, Andover, Whitchurch. 

I Alton, Alton. 

Basingstoke, Basingstoke, Hartley Wintney. 

Btshop's Waltham, Droxford. 

Christchurch, Christchurch. 

Fordinghridge, Fordingbridge, Ring wood. 

Lymlngton, Lymington. 

Newjtort, Isle of Wight. 

Petersjield, Petersfield, Cntherington. 

Portsmouth, Alverstoke, Fareham, Havant, Portsra. 

Uomsey, Romsey, Stock bridge. 

Southampton, Southampton, South Stoneham, New 
Forest. 

Winchester, Alresford, Winchester, Hursley. 

irEIlEFORDSlIlRR. 

Bromyard, Broiiiynrd. 

Hereford, Hereford, Weohley, except the parishes 
of Almeley, Birley, Dilwyn, Eardisland, Stret- 
ford, Weobley (see Kington and Leominster). 

Kington, Presteigne and Kington, except the sub- 
district of Presteigne (see Presteigne). The 
parish of Almeley. 

Ledbury, Ledbury. 

Leominster, Leominster. The parishes of Birley, 
Dilwyn, Eardisland, Stretford, and Weobley; 

Boss, Ross. 

ilERTFOROSIllRE, 

Barnet, Barnet. The parish of Hendon. 

Bishop Stortford, Bishop Stortford. 

Hertford, Hertford, Ware. The eub-diatrict of 
Welwyn, in Hatfield and Welwyn, consisting of 
the parishes of Welv^n, Digswell, Ayot Saint 
Lawrence, and Ayot aaint Peter. 

Hitehin, Hitchiu. 

Royston, Rovston and Buntingford. 

St. Albans, St. Albans. Hatfield and Welwyn, ex- 
cept the auh-district of Welwyn (aee Hertford). 
Hemel Hempetead, except the sub^distnet of 

I King’s Langley (see Cheshamand Watford). 

Watford, Watfoni. Hendon, except the parishes 
of Hendon and Wiliesden, t]^ predpet of Twy- 
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ford Abbey (see Barnet and Marylebone'). The 
parish of King^a Langley. 

U UNTING OOKSHl RK. 

Huntingdon, Huntingdon, St. Ives. 

Si. NeoVst St. Neot* 8 , except the parishes of Shelton, 
Dean, Tilbrooh, Great Catworth, and Long Stow 
(see Thrapttone), 

KENT. 

A^ardf West Ashford, East Ashford, except the 
parishes of Aldington, Bonington, and Hurst 
(see llyihe). 

Bromley, Bromley. 

Canterbury, Blean Bridge, Canterbury. 

Hartford, Dartford. 

Deal, Eastry. 

Dover, Dover. 

Faversham, Faversbam. 

Folkestone, The town and parish of Folkestone, the 
parishes of Oheriton, Hawkinge, Faddleworth, 
Swingfeld, and Acrise. 

Gravesend, Gravesend. The sub-district of North- 
fleet, in North Aylesford, consisting of the pa- 
rishes of Chalk, Cobham, Denton, Ideld, Luddes- 
down, ]\Ieopham,Northiieet,Nursted, and Shorne. 
The parishes of West Thurrock, Gray’s Thur- 
rock, Little Thurrock, Chad well. West Tilbury, 
East 'J'ilbury, and Muckinge, in Orsett. 

Greenwich, Lewisham, Greenwich, except so much 
as lies west of the Croydon Railway (see Z.am- 

Hyihe, Klhnm, except the town and parish of 
Folkestone, and parishes of (oheriton, Hawkinge, 
Paddleworth, Swingfield, and Acrise (see Folke- 
stone), The parishes of West Ilythe, Hurst, 
Bonington, and Aldington. 

Maidstone, Hollingbourne, Maidstone. Mailing, 
except the parishes of Hurham, Ightham, Ship- 
borne, \Vouldbam, and Wrotham (see Rochester 
ind Seven Oaks). 

Margate, The parishes of Saint John the Baptist, 
Saint Peter the Apostle, and Birchington, and 
the vill of Wood. 

Ramsgate, Thanet, except the parishes of St. John 
the Baptist, St. Peter the Apostle, and Birching- 
ton, and the vill of Wood (see Margate), 

Rochester, Medway, Hoo, North A}]t‘sford, except 
the sub-district of Northfleei (see Gravesend). 
'1 he parishes of Btirhaiu, Wouldham, Hartlip, 
Rainbnm, and Upchurch. 

Romney, RomiiRy Marsh, except the pari&b of West 
Hy the (see Hyihe). 

Seven Oaks, Se\’en Oaks, except the sub-district of 
Fenshurst (see Tonbridge). Tlie parishes of 
Ightliain, Shipborne, and \Vroihara. 

Sheerness, Sheppey. 

Sittinghourne, Milton, except the parishes of Hart- 
lip, Rainham, and Upchurch (see Rochester). 

Tenterden, Cranbrook, Tenterden. 

Tonbridge, 'I'he sub-district of Fenshurst, in Seven 
Oaks, consisting of the parishes of Chidding* 
stone, Cowden, Edenbridge, Hever, Leigh, and 
Fenshurst. The parishes of Oapel, Tudel^, and 
Hadlow, and so touch of the parishes of Bid- 
borough and Tonbridge as lies north of a line 
drawn fVom the point where die eastern boundary 
of the pariah of Fenshurst crosses the Bidborough 
turnpike road, along the said road to Bound 
Corner, thence toward Tonbridge, along the Ton- 
bridge Road, to a lane leading by St. Thomas’s 
Farm, to the Hastings Road, thence dong the 
Haatinga Rcadto Fairthorne, thence along the 
lone lending to Pellet Gate, till it orossea the 
boundary of Pansbnry pariah. 

TonhridgiffVsttst 'I'he patiafaes of Ashurat, Brench- 


ley, Ilorsemonden, Pembuiy, Speldburst. So 
much of the parishes of Bidborough and Ton- 
bridge as is not in the district of the court boldea 
at Tonbridge. Ticehurst. The parishes of May* 
held and Rotberheld. 

LAKCASIIIRE. 

Ashton-under-Lyne, Asliton-under*Lyne and Old- 
ham, except the sub-districts of Denton and 
Haugbton, Newton and Godley, Mottram, Old- 
ham above I'own, Oldham below Town, Middle- 
ton, Royton, Cbadd^rton, and Crompton (see 
Hyde and Oldham), 

Blackburn, Blackburn. 

Bolton, Bolton. 

Burnley, Burnley, except the sub-districts of Colne 
and Pendle (see Colne). 

Bury, Bury. 

ChorUy, Chorley. 

Clitheroe, Olitheroe. 

Colne, The sub-districts of Colne and Pendle, in 
Burnley, consisting of the townships of Colne, 
Triiwdon, Great Marsden, Little Marsden, Foul- 
ridge, Barrowford, Goldshaw, Barley with 
Wheatley, Old Laund, Rough Lea, and 'Wheatley 
Carr, in the parish of Whallev. 

Poulton, I'lio parishes of Foulton le F^’lde and 
Bispham, and chapelry of Singleton, in the pa- 
rish of Kirkhum. The chapelry of Hambleton in 
the parish of Kirkham. The township of Pree- 
sall with Hackensall, and chapelry of Stalmire 
with Stavnal, in the parish of Lancaster. 

Garstang, Garstmg, except the townships of Pree- 
snll witii Hackensall, end chapelries of Hamble- 
ton and Stalmire with StaynnI (see Poulton). 

HasUngdeu, flaslingden. 

Kirkham, Fylde, except the parishes of Poulton le 
Fylde and Bispham, and chapelry of Singleton 
(see Poulton), 

Lancaster, Lancaster, except the chapelrv of Ark- 
bolrne with Caw^ood, the townships or Melling 
wirli Wray ton and Wennington, and the parish 
of Whittington (see Kirhby Lonsdale). 

Leigh, Leigh. 

Liverpool, Liverpool, West Derby. 

Manchester, Manchester, Cborlto'n. 

Oldham, The sub-districts of Oldham above Town, 
Oldham below Town, Middleton, Royton, Chad- 
derton, and Croin]>ton, in Ashton and Oldham, 
together consisting of the tow'nshipa of Oldham, 
Aikrington, Royton, Tonge, Chadderton, and 
Crompton, in the parish of Prestwich-cum-Old- 
bam ; and the townships of Middleton and 
Thornhnm, in the parish of Middleton. 

Ormskirk, Ormskirk. 

Preston, Preston. 

Rochdale, Rochdale, 

Saint Helen's, Prescot. 

Salford, Salford, Worsley. ^ 

Uherstone, Ulverstone, except the sub-district of 
Haw^ksbead, (see Ambleside\ 

Warringtoti, Warrington. The sub-districts ot 
Grappenhall and Great Budwortb, in Runcorn, 
except the township of Great Bud worth 5 consist- 
ing of the townships of Acton Grange, Dares- 
bury, Hatton, Kekewich, Moore, Newton, Pre^ 
tonz Walton Superior and Inferior, in the pansb 
of' Runcorn ; and the townships of Antrobus, 
Appleton and Hull, Bartington, Crowley, Dutton, 
Seven Oaks, Stretton, Whitley Inferior and Su- 

S erior, in the parish of' Great Budwortb (see 
Jorthwich). The parish of Lymm. 
iPiVan, W^gan. 

LErCESTKIiSHlR*. 

AAbs-dt-l^rZoueh, A»hky-de-U.ioudi. 



4T0 Opening of Small^ihirt» *Qottnt». — Meport qf Jkehsuefe Commimoners, 

fiinehhjff Hifielcley. 1'iiepansih of Wolvey. ** We have the honour to forward to you, as 

Barrow^iifwn-Soar, iaeloding the t*artsh one of her Majesty’s pnnciptl SeettAscnm of 
of Switldaiid and pTBosBctroflJlrerBeroft, butex- State, pursuant to the provisions of the act 
cepiitig tbe rest of tbe mWistrict of Quorndon, passed in the 8 & 9 Viet, c, 118, a general re- 
and excepting also the pamh^ -of Barrow-upon- ; po^tof our proceedings, epecifying such matterB 
&o«r, p»Rrave. 8i eby. .nd W«lton.on-ll.e-« olds , dlMCted ; which report contains 

a schedule as a form most eaayoft^«u».by 
din^on, Skeffington, OirslonI snd WithTOte.and which will be seen the tirae each inclosure pro- 
tbe nnrocbial clmpelrr of Enst Norton, tlie ceedwg has occupied in Its seve^ otages, 
ohapelry of Gosdbv, in tbe perisli of Billesden, j which has necessarily varied according to the 
and the" hamlet of What borough, in the parish of ! circumstances of the different caaes. 

Tilton (see Oakham and Uptungham). j ** In addition to the two classes of cases in 

i^oughborough, Loughborough. The parishes of Bar- * our schedule of l«st year we have added two 
row-upoii»Soar. Seagrave, Sileby, and VValton- j other classes: I st, the cases which have already 
on-the Wolds ; the sub-disrrict of Quorndon, in received the sanction of parliament, and those 
Carro^v.upoii-Soar, except the parish of ‘ ^ovised by the commissioners when fhev 

hand and precinct of U I vt^rscroft, consisting of ; their last annual ffeneral renort with 

the chapelries of Quorndon, Mount Sorrel Nortii Presented tfteir latvt annual 
»nd South, Woodbouse, inclnding M,ppWdl, j ‘>>6 P^ceedings which have since taken pl^e ; 
Vf^ood house Kavos, and Beaiimanor (see Lei- ^dd, 2ndly, those not rcqiunng the previous 
ceiterY The sab-district of Castle Donington in . authority of parliament, authorised by the com- 
Shanflow, consisting of the parishes of Castle missioners since the presentation of such re- 
Doaington,Kcgworth,Hatcliire, Kingston, Lock- . port. 

ington, and Disewortb, and ciiapelry of Islev = ITie number of applications of all kinds to 

this office since the passing of the act has been 
150. 

“ Of these, 132 are for inclosure, one for the 
- conversion of stinted into regulated pasture, 10 
for the exchange of lands, four to complete 
; proceedings under local acts, and three for set- 
— ting out copyhold boundaries under tbe Inclo* 
sures Amendment Act, 

*'The number of acres, comprised in the ap- 
plications for inclosure and converskm, is 
105,381 A. 2r. 26p. 

** The number of cases since the last annual 
general report, is 104. 

“ Of these, 90 have been for inclosures, of 
which 57 will, we believe, require the previous 
authority of parliament, and 33 will not. There 
are nine for the exchange of lands, and two to 
complete proceedings under local acts. 

'' One inclosurc application was not enter- 
tained by the commissioners, as the ap|>lication 
was made with a view of vesting allotments in 
the cor{)onitioii for the improvement of the 


VV' niton. The jiarish of Breedon. 
l.ntUrworth, Lutterworth. 

Mat^ket Boswiirth, Market Bosworth. 

Market Harhorought Market llurborough, 
Melton Mowhrap, Melton Mowbni\». 

[To be eonocladed in our next No.] 


OPENING OF THE SMALL DEBTS 
COURTS. 

aCIDDLESCX. 

The following County Courts of Middlesex, 
established under the act 9 & 10 Viet. c. 95, 
for the recovery of small debts and demands, 
have been opened, and the officers appointed : — 

On the 15th, the Shoreditch and Bow 
County Court, by Henry Storks, Esq., Ser- 
geaut-at-Law. 

On the l6th, the CJerkenwell Count}' Court, 
by Thomas Starkie, Esq., Q. C.. at Duncan wt me improvemem oi me 

town of Urdigan, which the commis^ere 


Terrace, in the |iarish of St. Mary s, C't}’ Road, conceived was not legal. An applicatioa to 
Islington. complete proceedings under the Kida’ellv In- 

WEST K ENT. . closure Act has been stopped by notice of the 

In the West Kent circuit, James Espinasse, dissent of one-fourth having been given to the 
Esq., on Monday and Tuesday last opened the commissioners. The quantity of land corn- 
courts and appointed the undermentioned days pnsed in the applications for inclosure since 
for the commencement of business ; — »r»r ir-cw «« 


Maidstone, April 
Sheerness , . 
Rochester . . 
Gravesend . . 


5 
7 

6 

10 


Daitford, April , 
Seven Oaks , , 
Tunbridge . . . 
Tunbridge Wells 


tbe last annual general report, is 77»I50 a, Ir, 
4P. 

Our report of any opintoo, as to the ex- 
pediency or mexpediency of any indosuire, is 
necesMoily confined to those cases with respect 
to which the proper assents have been given to 
the provisional order. We have, in the n^e- 
dule, given precedence to those cases which 
have alrea^ received the sanction of parlia- 
ment, and followed with those authorised 


SfiCOND REPORT OF THE INCLOSURE 
COMMISSIONERS. 

Thx following is the Second Report under commissiofiefs ; nett are taken 
tke lackMim ComimsHoa. dated the 30th ^ ” conMaitlF «i|woted wfli nfvira 

Januaiy, and «gMd by Lord Mon>eth, Mr. 

Blamire. and Mr. Darby, addmaaed to the 

Secretary of State for the Home Department. | schedule, we proee^ now to rqpocl spmall^ 



Skemi Mtpoti irf tke inaksm Vammisntmen, 


^1 


on thoM cases requiring the previous authorHy 
of parliatn^t, to whidi tiie proper assents to 
the provisioiial orders have been grveo ; the 
special grounds on which we think such in- 
closures expedient ; and, in those cases where 
lio allotments are made for exercise and recrea- 
tion or for the labouring poor, the grouiids on 
which we have abstained from requiring such 
ap])ropriation. 

** . •. county WoreeaieT. — An 

^PP}*^*on has been made for the inclosure of 
nelland Common, containing 783a. 3r. 19p. 
waste land of a manor. 

“ We consider this proposed inclouure ex- 
pedient, on the ground that the whole laud is 
susceptible of the greatest improvements, mid i 
that not only those interested but the whole 
neighbourhora will derive very great advantage 
from it. 

“ No. 2, Harden A/bor, county York . — Also j 
for the inclosure of Harden Moor, containing | 
847a. 1r. 24i»., waste land of a manor. 

“ We consider this proposed inclosure ex- 
jiedient, on the ground that the land, which in 
its present state produces little, but is capable 
of great imprm'ement, will, when inclosed, 
afford much employment to an oi^rgrown po- 
pulation now in want of it, and that liberal al- 
lotments are made for exercise and recreation, 
and for the labouring poor where much wanted. 

“ No, 3, Newbotd~on» Stour, county Worctster. 
--Also for the inclosure of Newbold-on*Stour 
Common Field and Waste Lands, containing 
979a. Or. 17p., part of which is waste land of 
a manor. 

“ We consider this proposed inclosure ex- 
jiedient, on the ground that the land is capable 
of being efficiently drained, which it is much 
in need of, and will be doulded in value when 
inclosed and properly treated. 

“ No. 4. Wilburton Open Fields, county Cam* 
bnfdye.— -Abo for the inclosure of ^i^'^ilburton 
Open Fields and Common Land, containing 
779a. Or, 22p., part of which is waste land of j 
a manor. i 


“ In this case no allotments have been made, 
either for exercise and recreation or for the la- 
Ixmring poor, inasmuch as the land, both from 
its locality as regards the dwidlings of the 
poor, and from its elevation, is useless for the 
purpose. 

“ We consider tliis proposed inclosure eii- 
pedient, on the ground that the land may, by 
proper treatment and drainage, be made valu- 
able for cattle and sheep ; that there is abund- 
ant supply of stone on the spot for fences ; and 
that it will afford great additional employment 
of labour. 

“ No. 7, DippenhaH, county Southampton, — 
Also for the inclosure of Doors Green, Dippen- 
hall Riding, and Warren Comer Heath, con- 
taining 83 A. Or. 2 Ip., waste land of a manor. 

“ We consider this proposed inclosure ex- 
I)edient, on the grouna that part of the com- 
mon is good land and capable of great improve- 
ment, that the remainder may be improved, and 
that it will put an end to disputes which arise 
from time to time. 

“ No. 8 Evenjobb Hill, county Roonor.—Aiso 
I for the inclosure of Evenjobb Hill, containing 
327 acres, waste land of a manor. 

“ We consider this proposed inclosure ex- 
pedient, on the ground that the land will be 
much improved, the litigation which has ex- 
isted from the rights not having been under- 
stood, satisfactorily put an end to, and that 
the labouring poor i^ill immediately avail 
themselves of the allotments required for them. 

“ No. 9, Wentnor, county Satop . — ^Also for 
the inclosure of the Wentnor, part of Proily 
Moor, and Longmynd, containing 413a. 1r.7p., 

I waste land of a manor* 

“ We consider this proposed inclosure ex- 
pedient, on the ground that the land i*vill be 
greatly improved, lead to an increased applica- 
tion of labour and capital, and put an end to 
disputes which are constantly arising from the 
intercommoning. 

“ No. 10, Buckland St. Mary, county Someraet, 
— Also for the inclosure of Buckland Hill Coal 


“ We consider this profxised inclosure ex- 
pedient, on the ground that a considerable por- 
turn of the land, which is of the best description, 
but requires drainage, may be very greatly im-! 
proved ; that open &ld lands which cannot be | 
cultivated with advantage as held at present, in | 
consequence of the divisions of the property 
and the nature of the common rights, may, 
after inclosure, be made the most of by the re- 
spective owners. 

“ No. 5, Ebnion, county Derby, — Also for the 
indDsnee of Elmton Comnion, containing, by 
estimation, 210 acres, waste land of a manor. 

^ We consider this pvc^osed inclosum ex- 
pedient, on die ground &at the land, which is 
now in m sniaeraMe stale, and the righto of 
coanmMi of little value, may be greatly im- 
all those having righto of common 

^ No, 6, JBsmt Comwood^mmsty NarUmmhtr* 
landL-^-Also for the inclosure of EastCoanwood 
C umi— Ml oantoitthag i,9glA, 3it. 2 &p., waste 
laadofmmanoi:. 


I Furzes, Castle Plain, Little Hill, and Road 
Common, containing 214a. 2r. 32p., waste 
land of a manor. 

“We consider this proposed iuclosure ex- 
pedient, on the ground that it will be of great 
advantage to those having common righted who 
derive little benefit now from them, while 
land is capable of much improvement, affording 
great facility for drainage, and thus prevent the 
further deterioration of it by the improper car- 
rying away of the soil. 

“ No. 11, Brough and Shatton, county Derby. 
— Also for the inclosure of Brough 
Shatton Common, containing 529a. 2r. 3li»., 
waste land of a manor. 

“ We consider this proposed inclosure ex- 
pedient, on the ground that Ac land is cap^le 
of great inmrevement by drainage and cultiva- 
tion, and that the increased employinc^rf 
labour will be advantageous to the neigiuMMiv- 
hood. 

“ m. t l, Wkitri99 

for die metowwe «f mba^gg 
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Marsh, containing 2r;2A* 2ji;, bn which rights 
may be exercised at all times of the year, &c. 

" We have not required alloitments in this 
case, either for exercise and recreation, or for 
the labouring poor, in consequence of the 
peculiar nature of the rights, as though they 
may be exercised at all times of the year, the 
soil is absolutely vested in proportions in the 
comihon right owners. 

".The application respecting this land has 
been made with a view to convert the same 
into re^ilated pasture, and to the improvement 
of it vmeti such conversion shall have taken 
place. And on these grounds, we consider it 
expedient that this case should receive the 
sanction of parliament. 

"jVb. 13, Norburt/ Hill, county Salop, — Also 
for tlie inclosure of Norbury Hill, containing 
318 acres, waste land of a manor. 

"We consider this proposed inclosure ex- 
pedient, on the ground that the soil is of a very I 
good quality, well adapted for the growth of 
corn, tuat it will lead to considerable applica- 
tion of capital and labour, and great increase 
of production. 

" No. 14, IVishaw Upper and Lower Greens, 
county Warwick, — Also for the inclosure of 
Wishaw Upper and Lower Greens, containing 
15a. 2r. 39p., waste land of a manor. 

" No allotment has been required for the 
labouring poor, the common being so small, 
and the poor being already well provided with 
gardens. We consider this proposed inclosure 1 
expedient, on the ground that the land is ca- ' 
pable of great improvement. 

" No. 15, Bordley hitack, county York, — Also 
for the inclosure of Bordley Intack, contain- 
ing 127a. In., on which rights may be exer- 
cised at all times of the year, &c. 

" The population being only 40 persons, and 
the common at too great a distance, either for 
exercise and recreation, or the labouring poor, 
allotments have not been required for these 
purposes. 

" We consider this proposed inclosure ex- 
pedient, on the ground that by a moderate out- 
lay in drainage and proper cultivation, the; 
value will be increased four-fold. 

" No, 16, Netteswell, county Essex, — Also ! 
for the inclosure of Netteswell and Copsall ! 
Commons, and arable common Helds, contain^ 
ing 207a. 3r, 1 1 p., part of which is waste land 
of a manor. 

" We consider this proposed inclosure ex- 
pedient, on the ground that the common rights 
are at present oflittle value, and that even in 
some instances parties forego the exercise of 
them; while the whole of the waste land is fit 
for arable purposes, and that it will confer 
great benefit on those interested and on the 
neighbourhood. 

" ATo. 17, East Cotham, county York » — ^Alao 
for the incIOBure of East Cotham Common, 
containing 123 A. 3b. 14p., waste land of a 
(manor. 

" We epnsi^r this proposed ihclosm ex*- 
pedieht, on the grotifid that ill consequence of 
a railroad being made, a much greater accom- 


modation is required for those who resort to 
Red Car for sea-bathing, from Durham ipnd 
the North Biding of York ; and the land being 
barren, is of greater value for building than 
any other purpose. ^ 

" No allotments have been required for ex- 
ercise and recreation, or for the labouring poor ; 
first, because the land is not adapted for the 
purpose, and secondly, from the nature of the 
rights it was not considered as coming within 
the equity of the 30th and Slat clauses of the 
IncloBure Act. 

No, 18, Whitnash, county Warwick. — Also 
for the inclosure of SVhitnash Common and 
open fields, containing 1,096a. Or. 29l»., of 
ivhich 60 acres only, including roads, are 
waste land of a manor. 

No allotment for exercise and recreation 
has been required, for no part of the waste is 
fit, as to site or extent, for the purpose, as it 
consists of narrow strips of land. 

" We consider this proposed inclosure ex- 
pedient, on the ground that the land is in a 
wretched state of cultivation from the manner 
in which the open fields are occupied, prevent- 
ing improved cultivation and drainage ; and 
because the waste is of little value in its pre- 
sent state, and the whole capable of being ren- 
dered of much greater value when inclosed. 

" No. 19, Washinyton Commons, county 
Sussex, — Also for the inclosure of Washington 
Commons, containing 283a. 2r. 23p., waste 
land of a manor. 

" Wc consider this proposed inclqsiire ex- 
pedient, on the ground that that which is of 
little value to the parties interested, may, by 
I drainage and cultivation, be rendered of great 
j value. 

I " The allotments for the labouring poor were 
I not insisted on in this case, as the land nearest 
their habitations has been allotted for exercise 
^ and recreation, and they have good gardens at 
' present, while the land adjoins that of those 
who will be entitled to allotments ; but subse- 
quent arrangements have been made that two 
acres shall be allotted for that purjmse. 

“ No. 20, Goldington, county Bedford. — Also 
for the inclosure of common and other lands 
in the parish of Goldington, containing 1,092a. 
3r. 13p., of which part is waste land of a 
manor. 

" We consider this proposed inclosure ex- 
pedient, on the ground that the land is of ex- 
cellent quality, and fit for cultivation, which, as 
to the common fields, is obstructed, from the 
land of the part owners lying in strips in 
various nlaces, and which cannot be beneficially 
occupied, as only a course of agricolture can 
be adopted which will allow the commonable 
cattle access to the ground at certain periods ; 
that the waste land may be gveatly improved ; 
while the whole, if well allotted, will afford each 
of those who have liglsts land lying* together, 
with the opportunity of securing to themselves 
an abundant production by a proper course of 
cultivation. 

" No, 21 , Taddey, eouniy JMhmapioni-- 
Also for the inclosure of Tadley Common and 
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West Heath Common, containing 699a. 3r. an agreement of reference, ascertained, at a 
14p^i waste land of the manor. meeting, the balance due from A,, one of the 

/ We consider this proposed inclosure ex- litigant parties, to B., the other, except a few 

pedient, on the ground that it will briu * " ^ . 

1 _ - 


^ „ ^ng into pounds, which the arbitrators proposed to make 

cultivation a largo tract of valuable land, and payable by A, to B., on account of interest 
materially improve the condition of the labour- owing by A* to a third person, B., on a mort- 
ing poor in the neighbourhood. gage of land, the property of A,, which A. was 

We have authorised since the last annual to assign to B. By arrangement between 

g eneral report, 22 cases, which do not require themselves, the arbitrators, without holing 
le previous authority of parliament, the par- any further meeting, questioned B. separately, 
tic^ars of which will be found in the second and in the absence of the parties, as to the 
schedule. amount of interest due* ; each then stated the 

The present report and schedules will result of his inquiry to the other, and the re- 
afiord the best criterion how far the expecta- ports agreeing, they made their award. Tlie 
tions entertained by the legislature on passing , court set the award a^ide on motion, as procured 
the act have been fulfilled, and how far we were | by "undue means,” contrary to 9 & 10 AV. 3, 
justified in the conviction we expressed in our c. IC, s. 2, the course pursued being inconsist- 
former report, that the country would generally ‘ ent with natural justice, 
avail itself of the provisions of the act. We | • An agreement of reference contained a clause 
are enabled to express a decided opinion, that | for making such agreement a rule of court. The 
the amendments contained in the act of the ! award being published, and a motion about to 
9 & 10 A^ict. c. 70, have been generally of the ^ be made for setting it aside, the party interested 
greatest use, and, as far as we can judge, given ' in opposing such motion refused to produce 
universal satisfaction. Although the power to : the agreement for the purpose of its being 
set out the boundaries of coiiyholds, and the | made a rule. The court, on motion in the term 

. 1 i i • ? I making of the award, permitted 

a copy of the agreement to be made a rule of 
court, and granted thereupon a rule nisi for 
Plews and Middleton, 


further facility given to exchanges, by bringing 
them within such powers, have not led to so 

many applications as may have been antici- j , 

pated, we have sufficient reasons for believing , setting the award aside, 
that the value of these amendments is fully ap- | in re, 6 Q. B. 845. 
preciated, and that advantage will be taken of | 
them. AVe have great gratification in stating : 
that the spirit in which wc have been met gene- : 

rally in every part of the country has been such t>, AVhen an arbitrator questions a witness, 
as greatly to assist us in the performance of ; and receives statements from him in the ab- 
our duties. 1 scnce, and without the consent of one party to 

AA^e have had communications, desiring the reference, the court will set the award aside. 


Citse cited in tlie Judgment: Morgan v. Mather, 
V \~es. jun., 18 . 


that our power should be extended as to several 
matters ; but whilst we are most anxious that 
the commission should oe of the utmost use to 
the country, we feel that it is far better, even 
should such extension of powers, or any of 


without taking into consideration the nature of 
the statements or the probability of their having 
infiiienced the decision. 

G, indicted D, for a nuisance, committed by 
erecting a fixed pier in the bed of the Thames. 


them, be desirable, that those who seek for it D, brought an action against G. for disturbing 
should so direct their applications that it may his right of water-way near the same place, by 
be given tons rather than that we should be placing barges, &c , which formed a floating 
the parties to recommend it ; and that any sug- pier. Both cases were referred to an arbitra- 
gestions wc might have to make should be ' tor. After bearing and dismissing the parties, 
confined to remedies for anv practical difficulty j the arbitrator sent for a deputy water-bailiff, 
we might from experience nnd to exist, in use- i who had been examined on the reference, and 
fully exercising tnose ]) 0 wers with which the questioned him as to the means of giving con- 
legislature has thought right to invest us. | veiiient access to the shore, supposing the fixed 
The average expense of the inclosure pro- j pier to be removed. Neither party to the re- 
ceedings, as far as this office is concerned, up j ference appeared at or had notice of the meet- 


to the time of the assents to the jirovisional | ing ; a special pleader, who had been employed 
order, including any expense which may have, j on the reference as advocate, was present, but 
attended those assents, and which leaves the not professionally. The party who afterwards 
case ready for parliament to deal with, or for complained of this proceeding had notice of it 
us to signify our intention of authorizing the four days before the arbitrator made his award, 
inclosnre, is 20/. 5s.” but did not remonstrate. 

: By his award on the indictment, the arbitra- 
tor directed a verdict of guilty to be entered, 
and the fixed pier to be removed ; by his award 
in the action, he ordered a verdict to be entered 
for the defendants on tlie. issue upon not guilty, 
and on certsdn other issues, and for the plain- 
tiffs on the residue, and directed, that wh^ tha 
ihould have beep removed as oroered 


ANALYTICAL DIGEST OF CASES, 

SBPORTSD IN ALL THB COURTS. 

: tf tfommoii ilafn. 

LAW OF ARBITRATION. 

ABSEKCX OP PARTIES 


- 1 . 


UiVnfiipioMl acUtoton. aOTwnted by ty.Vbe otb^r award, the defendants sTwi^d 
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place their barges according to certun specified I The direction as to the particular process 
regulations. i was^ that the water passing front defendant’s to 

Held, that by reason of the irregularity, no ! plaintiff’s premises should he passed through 


part of the award in either case could stand. 

And, on motion to set the awards aside, that 
the omission to remonstrate after knowledge of 
the irregularity, and before making the awards, 
was no answer. Dobson v. Groves. Reg. v. 
Dobson, 6 Q. fi. 637. 

Cases cited in the judgment : Walker v. Fro- 
bisher, 6 Ves. 70 ; Atkinson v. Abraham, 1 B. & 

P. 175. 


^tering lodges made, or to be made, by de- 
fendant, so as to be purified and cleansed for 
plaintiflf's use, “ so far as the same can be pu- 
rified and cleansed by the ordinary and most 
approved process of filtering, as aforesaid :” 
! Heidi that the description, by reference only to 
i the “ ordinary and most approved process,” 
was uncertain, and the award bad in this respect 
also. Stonehewer v. Farrar, 6 Cl. B. 730. 

See Reconsideration of Awards iieWng 
! Aside. 


AWARD. 

1. l7»cer<«iWy.—Aclion^on the cause. Tl»e, rERTipicATE. 

first count was for selling manure, falsely and j . ’ . 

fraudulently representing it to he guano; al-j Atisunipsit. 1 he declaration contained counts 
leging as special damage not only the injury ; for goods sold and delivered, for money had 
to plaintiff's own lands and crops, but that he • J^od received, and for money due on an accimnt 
had been obliged to pay to several parties j stated. The defendant pleaded 1. Except, &c., 
named, to whom he re-sold it, compensation ' oon assumpsit. 2. As to the ^uin e.^epted, 
for the injury caused to their lands anti crops, f^oder. 3. Except, &c., set on. 4. Except, 
There was a second count similar to tlie first, ; payment. On these pleas issue was 
upon another sale of another parcel of the ma- joined. At the trial, a verdict was taken lyr 
nure. Before plea pleaded, a judge's order . consent for the plaintif!*, subject to the certifi- 
was obtained, referring “ all matters in differ- fate of an arbitrator, who made his certificate 
ence between the parties in the cause ” to an in the following terms : — “ As to the issues 
arbitrator ; the costs of the action to abide the thirdly, and lastly, joined l>etween the 

event of the award, and the costs of the refer- parties in the said cause, I do find and certify 
ence and award to be in the discretion of the that the verdict so found as aforesaid ought to 
arbitrator. It appeared that at the inquiry be- stand, and that the same shall and do stand 
fore the arbitrator, a witness who had pur- upon and so fanas the same relates to the said 
chased or used some of the 

on behalf of the plaintiff, ^ , 

damage alleged in the declaration, but was ob- frsf/y joined 
jected to on the ground that be was not named sumpsit to the whole declaration ; and that it 
m the declaration, and that his evidence was was not necessary to find separately on the 
accordingly not received. The arbitrator, by of mm asstunpsU as to each count. Adam 
his award, which was not expressed to be de v. Rowe, 3 D. & L. 331. 


witness who had pur- upon anu so lamas uie same reiaies lo iiie 
the guano, was tendered 1st, 3rd, and last issue.s Held, on motion to 
tiff, to prove the special set aside the above certificate, that the “ issue 
declaration, but was ob- firstlu joined ” must be the issue of non as- 


prwmissis, ordered the defendant lo pay to the 
plaintiff a certain sum of money, and that the 
costs of the reference and award should he ])aid 
by the defendant : Held, that the award was 
bad, for not showing whether the money was 
paid in re.spect of the action, or of any other 
matter in difference between the parties. Cro«- 
hie V. Holmes, 3 D. & L. 5GG. 

Case ciied in the iudement : Gray v. Gwennan, 
1 B. & A. 186. 

2. Uncertainty . — An award in an action where 


Cases cited in llie judgrifeiU ; Kilburn v. Kilburii, 
2 1). L. 63.3 ; 1.3 .\I, A W. 671 ; Morgan v, 
Thomas, i> Jurist, 92. 

COSTS OF SPECIAL JURY. 

Construction of agreement for change of 
venue . — An arbitrator to whom a cause is re- 
ferred^ with all the powers of a judge at nisi 
prius, cannot give a certificate for the co.sts of 
a special jury, after he has made and pulilished 
his award, without providing for them therein, 
syiecial jury cause, of which the venue was 


several issues are joined, and the costs are to Middlesex, not having come on for trial at 
abide the event of the award, ought to contain , the sittings for which it was set down, the 
a distinct finding on each issue. For want of parties signed a consent that the record should 
such finding the award will be bad for uncer- be altered by changing the venue to London, 
^nty, unless (semble per Lord Denman, C. J.) and consented thereby to all the necessary al- 
it be clear on the face of the award, that the ; terations consequent on such chan||[e of ^*enue 
arbitrator has in effect found on every issue, i being made in the record, and that jury process 
Where an action for polluting the ^vate^ of a' should be issued, &c., as if the cause had been 
water-course was referred to an arbitrator, with regularly set down for the sittings in London ; 
power to him to regulate the enjoyment of the 1 and that the rule for a special jury should be 
mUr: He/d, that an award directing a verdict | amended by directing it to the sheriflfa of 
to be entered for plaintiff, and that defendant j I^ndoa, and a special jury should be there- 
shoold at an times take all proper and reason- upon summoned by the sheriffs of London ; 
0^ precautions for preventing the water from and that all the costa of and eccaskmd by that 
bring rendered unfit fbr plaintiff’s use, and, in arrangement should beoosts in the cause, and 


parHculnr, should use a process of filtering 
mentioned in the award, was bad for uncer.. 
ainty. 


abide the event. The cause came on for trial 
at the sittings in fjondoli, and was then referred 
to an art fe at o fi wto decided iStB^toounef die 
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defendant : Held, tliat, under the above agree- 
ineat> the defendiuit was entitled to the costs 
of the 8[)ecial jury sammoned by him in 
London* as costs in the cause* without smy cer- 
tificate for a special jury. Geepes v. Gorton, 
15 M. & W. 186. 

And see Infants 

INFANT. 

1 . Cost$. — An action on an ajiprentice deed 

was referred to arbitration by order of nisi 
prius, together with two others, in one of which 
the infant apprentice sued by his next friend, 
the costs of the causes to abide the event, and 
the costs of the reference and award to lie in 
the discretion of the arbitrator. The arbitra- 
tor awarded that the verdict in the above cause 
should be entered for the defendant, that the 
two other actions should be no further prose- 
cuted, and that the infant should pay the costs 
of the reference and award. Held, that the 
award was not bad by reason of its directing an ] 
infant to pay costs. Proiidfoot v. Pfrile, 3 J). | 
& L. 524. ! 

2, Three causcvs were referred to arbitration, 
in one of Avhich the infant was sued hy his next 
friend ; the other two ])eing actions in which 
he was the substantial, though not the nominal 
plaintiff'. The costs of the causes were to abiilc 
the event, and the costs of the reference and 
award were to he in the discretion of the arbi- 
trator. The arbitrator decid^ all the causes 
in favour of the defendant, jto ordered that 
the inftmt should pay all costs of the reference 
and award ; Held, that this was no excess of 
authority. Proudfoot v. Hoyle, 15 M. & W. 
19S, 

JtTDGMENT IN VACATION. 


he was to receive or pay such amount : 
that this account was not an award, and was 
admissible in evidence without a stamp. Good^^ 
year v. Simpson, 15 M. 8c W. IG. 

RECONSIDERATION OF AWARD. 

Where an order of reference has a clau.se 
empowering the court, if the award be disputed, 
to remit the matters for the reconsideration of 
the arbitrator, and the case is so remitted, the 
arbitrator must hear fresh evidence, if tendered, 
as on the original reference. Quare, whether, 
under such a clause, the court may remit the 
case for reconsideration a second time. But, 
where the case has been so remitted, and the 
arbitrator had decliri^d to hear more evidence, 
but amended his award, deciding in favour of 
the same party as before, and, on motion to set 
aside such further award, the other party op- 
posed a further reference to the same arbitrator, 
the court set the award aside. Nickalls v. 
Warren, 6 Q. B. 615. 

SETTING ASIDE AWARD. 

Where a verdict is taken at nm prius for a 
nominal sum, the cause only being referred to 
the award of an arbitrator, the motion to set 
aside tlie award should be made within the four 
days limited for a motion for a new trial. 
Hiccard v. Kingdon, 1). & L. 7/3 ; Paxton v. 
Great North of England Railway Company, 3 
D. & L. 773. * 

SPECIAL CASK. 

Defendants death . — Where a cause was re- 
ferred to a barrister to state a special case, and 
the case was stated after the death of the de- 
fendant, the court refused to set it aside. 

I James V. Crane, 3 D. & h. 061. 


When a verdict is laken at nisi prius by con- 
sent, subject to the c^ificatc of an arbitrator, 
the certificate, when given, relates back to the 
time of the verdict ; therefore, when such cer- 
tificate was given in vacation, and several 
months after the return-day of the distrinyas : 
Held, that the successful party might sign 
judgment immediately, and was not bound to 
wait until after the first four days of the ensu- 
ing Term. Cremerx. Chuck, 3 D. & L. 672, 
S. C. 15 M. & W. 310. 


NOTES OF ARHITRATOR. 

On a motion to set aside an award, the court 
will not look at tlie notes of the arbitrator. 
Doe (/. Haxby v. Preston, 3 D. & L. 768, 

PARTNERSHIP. 

A number of coach proprietors, who horsed 
a coach, were in the habit of having monthty 
accounts made out, containing the names of 
proprietors, the amount^of the weipts rad dis- 
Dursements, the number of miles worked by 
ch, and the proportion of the earnings to 
which' each was entitled. These accounts were 
made out by the clerk of one of the proprietors, 
partir from materials fornishefd by them, and 
paf4ly from the way-bills ; and the i>ractice 
was, for the clerk to send each proprietor a 
sgW of thit- montUiy account* showing the { 
aaaDOSitwhidi each had to receive or pa^y» rad 
las^vielMir or prepmlm ^ wfaoi&| 


SPECIAL JURY. 

Sec Costs of special Jury, 

UMPIRE. 

By a judge’s order, a cause was referred to 
A., B., and C.., the award to be made by them 
or any two of them, and it was provided that 
the arbitrators, or any two of them, should, as 
to certain work, adopt the opinion or decision 
of C., and, as to certain other work, the opinion 
or decision of A. ami B., or in case A. and B. 
should differ in opinion, then that the arbitra- 
tors, or such two of them as should make an 
award, should adopt the opinion or decision, as 
to such last-mentioned work, of an umpire to 
be nominated by A. and B, before proceeding 
with tlie reference. A. and B. appointed an 
umpire, and afterwards made an award, in 
which they recited that they had hesxd and 
duly considered the allegations and evidence of 
the parties, and had considered the decision oj 
the said umpire. 'Fhere bad, in fact, been no 
difference of opinion on the part of A. and B., 
and no opinion or decision bid been required 
of, or given by, the umpire. Held, that the in- 
troduction of these words did not viUate the 
award* Harlow v. Read, I C. B. 733. 


See Awards 


UNGERTAINTY. 


VACATION. 


SeeJiufymeuf. 
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RECENT DECISIONS IN THE SUPE- 
RIOR CODRTSf: 

RBPOltTBO lit BABRISTISRS 'OF THB 8KVERAL 
COURTS. 

RurH CtamrRor. 

Morris V, Morrii^ Jan. 28 & 29, 1847'. 

PASSING PUBLICATION IN AID OF A FO- 
REIGN COURT. 

This court mil order publication in a suit to 
perpetuate testimony to pass in aid of a 
similar suit in the court of Ireland. 

A BILL to Deri)etuate testimony had been 
filed in the Irish Court of Chancery, in which 
publication had duly passed. A similar bill 
had also been filed in this court against the 
defendant, resident in England, in which pub- 
lication had not passed, but the witness whose 
depositions were required was dead. ITie 
objects of the above suits appear in the report 
of this case ante, p. 139. 

Mr. Rogers, for the defendant, stated, that 
this was a motion to dismiss Vice-Chancellor 
Knight Bruce*s order that publication should 
pass in the English suit, with a view to use the 
depositions in evidence Wore the Irish Court 
of Chancery. The learned counsel contended 
tliere was no authority tliat this court had ever 
made an order to pass publication in aid of a 
suit in another country, nor in aid of a court 
which has the power per se of in forcing its ju- 
risdiction, and he cited Mitford on Pleadings, 
(3rd ed.) p.l51,n.a; Dunny, Coates, 1 Atk*288; 
Bent V. Young, 9 Sim. 180, and Crowe v, Del 
Rto, there stated in a note, p. 185; Attorney^ 
General v. Ray, 2 Hare, 518. It was, more- 
over, uncertain whether the court in Ireland 
would use these depositions. 

Mr. K, F. Smith, contra, submitted that the 
time for publication in the Irish suit had now 
arrived, and mentioned the cases of Morrison 
V. Arnold, 19 Ves. 6/1 ; Harris v. Cotterell, 3 
Mer. 678 ; Barnsdale v. Lowe, (and the cases 
there cited,) 2 Russ. & Myl, 142 ; which show 
that such an order as that complained of will 
not pass unless a litigation be existing ; and he 
further cited Attorneg*General v. Ray, (supra,) 
which was subseouently mentioned to the court, 
as appears in 3 Hare, 335 ; Hennell v. Lyon, 1 
B. & Aid. 182 ; Earl of Abergavenny v. Powell, 
1 Mer. 434 ; and Houtditch v. Donegal, cited 
in 1 Mol. 366. 

Mr. Rogers in reply urged, that the courts 
would not proceed upon copies of the depo- 
sitions, but upon the record itself ; and that, 
although copies were certainly permitted to be 
previously given for the convenience of parties, 
it was quite clear from the case of Attorney^ 
General v. Ray, that the officer was by the first 
order desired to attend with the record. 

The Lord Chancellor remarked that the 
question was of material importance, and very 
bare of authorities ; and on the following morn- 
ing said, he did not find that the cases quoted 
were any authority for not allowing publication 
to pass; the expectancy having arrived; the 
witness being dead ; and the event having hap- 


pened against which it was intended tq guard. 
1%6 only dlffiealty was the (dreaniscanqe of the 
depositions being, Inquired for . the court in 
Ireland, which iu this respect must be con- 
sidered as a foreign court. The case of Crowe 
V* Del Rio was not applicable, as it related? to a 
bill of discover}', a very different matter from 
the present, with respect to the use of the 
depositions by the court in Ireland, that must 
be determined by the court itself. The order 
|<^ the Vice-Chancellor was right, and this 
I motion must be refused with costs. 


Otce«Chaticrnar of 

Osborne v. The Birmingham, Wolverhampton, 
and Stour Valley Railway Company, 

INJUNCTION. — AFFIDAVIT. 

The court will not grant an injunction exparte 
to restrain the execution of the works of a 
projected railway after they have been 
commenced for several weeks, unless the 
affidavit in support of the application is 
clear and specific in its statement qf the 
grounds of complaint, and shows no unne* 
cessary delay. 


The plaintiff was the owner of certain 
premises required by the Birmingham, Wol- 
verhampton, and Stour Valley Railway Com- 
pany, for the c^pletion of their works, and 
they had given TOtice of the premises being re- 
quired, but no final agreement had been made 
respecting them. The company, however, 
commenced operations iu December last, and 
had been since employed in forming a tunnel 
under a hill upon which the plaintiff’s premises 
stood. Part of these operations consisted in 
blasting portions of the hill, and the explosion 
for this purpose so shook the plaintiff’s 
premises that a portion of them fell down on 
Saturday last, and there was great danger of 
the whole being knocked down. The affidavit 
in support of the present application stated 
these facts, but merely stated generally that 
works were commenced about December last, 
and that the explosions took place during the 
last fortnight. 

Mr. Bethell and Mr. Prior moved exparte for 
an injunction to restrain the further prosecu- 
tion of the works complained of. 

The Vice-Chancellor said, he thought the 
affidavit did not enter sufficiently in detail to 
warrant the application for an injunction ex- 
parte. 'llie statement that the works com- 
menced about December, and that the ex- 
plosions took place during the last fortnight 
was too general, and notice of .the applicatton 
must therefore be given to the defendants. 

Johnson v. Tucker. Feb. 2nd, 1847. 

PRODUCTION OF DOCUMRNT8.<-^ARTIBS. — 

CONSTRUCTION OF ORDBR 23 OF AUGUBT, 

1841. 

In a suit by some of several cestui que trusts 
for an account and eonveyanet to a pew 
trustee, it is sufficient to serve the other 




cestui, que trusts with a copy qf. the billj 
ond a motion for production mil not be re^ 
fuicdm the ground if. thmr not being sub^ 

, ctantial partiee. 

This was a motion for production of docu* 
meiits admitted by the answer of the defend* 
ants to be in their possession^ and it was resisted 
on the ipxiund tnat certain necessary parties 
were not oefore the court. The bill was died 
- by some of several cestui gue trusts af^ainst the 
representatives of deceased trustees for an ac* 
count, and against the heir of the surviving 
trustee for a conveyance of the trust property, 
the remaining cestui gue trusts having been 
served with a copy of the bill, and the plaintiffs 
praying that the parties so served might be 
bound by the proceedings in the suit. 

Mr. James Parker and Mr. Glasse, in sumiort 
of the motion, cited Davis v. Davis, 4 Hare, 
389; Lloyd v. Lloyd, 1 Yo. & Col. C. C. 181. 

Mr. Stuart and Mr. Rogers contra, urged 
that the interests of all the trustees were so ma- 
terially concerned in the objects of the suit tliat 
the case was not within the 23rd Order. 

The Vice^ Chancellor said, that where a party 
was to receive a benefit from a suit, it could not 
be said that aiw direct relief was sought against 
him, and his Honour thought this was a case 
falling within the 23rd Order, the true meaning 
of which was, that it should ^ applicable to 
such a case as the present, be^^^ no account, 
payment, conveyance, or other direct relief was 
sought. All that was asked was a conveyance 
from the heir of the surviving trustee, and that 
the other parties might account. It appeared, 
also, that the remaining cestui gue trusts had 
been sensed with a copy of the bill, so that they 
might intervene if tliey pleased. 

Order made. 

ViccsCAanrcUor Unfgfjt )9iuc(. 
WroughioH v. Barclay, Monday Jan. 1 1 , 1847. 
PRACTICE. — solicitor’s LIEN. — PRODUC- 


myself at liberty to order the defendants to pay 
these costs for the purposes of this motion* 

€lurttt*if 3Bencb* 

(Before the Four Judges.) 

Richnrdg. Kingdon. Hilary Term, 1847. 

A88UMPS1T. — JUDGMENT VOID UNDER 7 & 8 
VICT. c. 96, 8. 57. 

In an action of assumpsit, where the sum 
claimed in the declaration is 401., and the 
defendant pleads non assumpsit and a 
tender of 13/. 19i#, the cause was referred 
by an order of qisi prius, which was after^ 
wards made a rule of court. The arbitrator 
awarded to the plaintiff the sum qf 
14/. li. 6d., exclusive of the sum paid into 
court on the plea of tender, judgment was 
entered, costs taxed, and writs of fi. fa. and 
ca. sa. afterwards issued. 

The court made a rule absolute for setting 
aside the judgment and execution, under the 
7 <5* ® Viet. c. 96 , s. 57 , which abolishes 
arrest on final process where the sum re- 
covered is less than 20/. 

This was an action of assumpsit on a 
banker’s cheque. The sum claimed in the de- 
claration was 40/. The defendant pleaded non 
assumpsit, except as to 13/. 19i., and as to that 
sum a tender. The cause came on to be beard 
at the last assizes for the county of Devon, and 
was referred by an order of nisi prius, which 
was afterwards made a rule of court. The 
verdict was taken in the usual way for the 
amount claimed, subject to the award of the 
arbitrator, who made his award that a verdict 
should be entered for the plaintiff for the sum 
of 14/. U.6r/., exclusive of and in addition to 
the sum of 13/. which last sum the plain- 
tiff was at liberty to take out of court. On the 
10th June judgment was entered on the award 
and tiie costs taxed ; on the 3rd July nfi.fa, 
issued and part of the amount levied ; and on 
the 3rd of December the defendant was arrested 


TION OF DOCUMENTS. under a ca. sa. Application was afterwards 

Om of two defendants, who, by their answer, \ made to a judge at chamWa to discharge him, 
admitted that documents were in their pos- • which was refused. It did not appear on ^ the 
session, having, tvilh his partner, as solicit j affidavits what sum was Indorsed on the wnt of 
tors, a lien on those documents for costs, \fi.ftt. to be levied. . . , .j 

the court declined to order the defendants | . A rule nisi was obtained to set aside the 
to pay those costs in order to facilitate the ! judgment and e.xccution on the 7 & 8 Vict. c. 
production of the documents. i which enacts, “ lhat no person shall 

, be taken or charged m execution upon any 
This was a motion for the production of ^ny action for the recovery of any 

documents admitted by the defendants, who wherein the sum recovered shall not ex- 
represented a public company, to be in their 20 /., exclusive of costs.” 

possession, custody, or power. The documents Mr. Crowder showed cause, and contended, 
were in fact in the possesion of Messrs. Bush & judgment was in fact for more than 

MuUens, the solicitors of the company, and the 20 /., being for 14/, Is. 6c/., exclusive of the sum 
former was one of the defendants, and both ^31. lOs., which was paid into court under 
claimed a lien on the documents for an unpaid plea of tender; therefore, the judgment was 

billofcosts, for28/. He also contended, that it was a mere 

■Jfn dt Cooke, for the motion, said, that the cie» ; irregul ari ty , and on that ground the application 
fendants were bound to pay the costs in order ' ^ Witson v. Parkins,* Rutledge y, 

tp facilitate the production of the documents, GHes.^ 

' Pfiorppj^Beathem^ : . — r: 

' \^]diyfitlBi^iee,y.O^ 1 do not consider • 5 Dow! ,461. *’ gCromp. Jet. 163; 
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Mr. Bali, in support of Uie rule. This if not the part so styled l^ing, it ^pear^, the gi^ater 
an irregularity but the judgment is void. The part of a pantomime, and coausiing of the 
sum recovered here is lees than 201., being for changes of scenery, and the stage tncks of 

' •’ harlequin, columbine, pantaloon, and the clown. 

The pantomime so completed was then proved 
to have been performed at the Theatre Royal, 
Liverpool, of which the defendant was the pro- 
imetor, for twenty-three nights. The evidence 
in support of the plaintiff’s undertakin|[ above 
stated was, that the plaintiff had, at his resi- 
dence in Surrey, dwivered to his brother a 
MS. copy of the introduction in question, 
which was given in evidence. Tliis copy the 
latter, by the directions of the former, took to 
pi i the Garrick I’heatre, Goodman’s Fields, in 


the sum of 14/. U. beyund the sum paid 
into court. (Stomied by the court.) 

Per curiam, — Rule absolute with costs, on 
the understanding that no action is to he 
brought. 


Cammott 

Lee V. Simpswt, Hilary Term, Jan. 1847. 

CHANGE OF VENUE. — .MATERIAL E<’IDENCE.j 

— “dramatic piece,” within 3 & 4; 

W. 4, C. 15. — PROOF OF SCIENTER. — SUF-; . 

FiCENCY OF DECLARATION. I Middlesex, and oflfered there to the manager for 

, .... 1 sale. Tt was further proved that the plaintiff 

Where the authorship of a work is *.vxwe, | hjg residence, also read over a MS, 

evidence pwen in corroboration of that f act \ ^ produced in evidence, to a witness 

is a compliance with an undertaking to (/we Forrester, for the purpose of having 

material evidence on a chanpe of vcime, sketches made, and that Forrester had illus- 

Imler thff provisions of the 3^-4 n. 4, and' somewhere in Horsemonger-lane. 

5 4* h 1 tc/. c. 45, an introdactiou to a pan- j j^j.y found a verdict for the plaintiff 
tomime is protecled, and it is not necessary 

in an action for penalties under those ft. Hill now moved to Bet aside that 

statutes to alleye or prove that the dejend- and for a new trial, or to arrest the 

ani knew of the aiithorship of the plaintiff judgment. First, the plaintiff had failed to 
when he purchased /Ac introduction from comply with his undertaking, not having given 
another, and it is siffieient if the declara- joaterial evidence in Middlesex. Mere relevant 
tion follow the words of (he statute, and it is not enough ; Clarke v. Dunsford, 

need not go further and allege that the pan- ^5 Jourgfc N. S. C. P. 14G. Secondly, 
toniinie was exhibited at a public place of ^|jg statute un* which the action is Iirought, 
aramafic entertainment. being penal, must he construed strictly, and, if 

The declaration in this case, which was an so, it is submitted a pantomime is not included 
action of debt for penalties under the statute in the terms “ dramatic piece ” contained in 
,3 & 4 W. 4, c. 1.'), in substance stated, that the that statute, being mentioned expre.ssly for the 
plaintiff was the author and proprietor of a first time in 6 & 7 Viet. c. 68, R. v. Handj/, 6 
dramatic entertainment, called the “ Prince’s T. R. 286. Resides, this is only apart of a pan - 
Battledore, or Harlequin Shuttlecock,” imd tomime, and the statute meant an integral 
that on twenty three nights, without the con- work. Thirdly, the scienter on the part of the 
sent of the plaintiff, the defendant had caused defendant is here wanting, which was necessary 
the said entertainment to he represented at a to make him “ an offender ” within the mean- 
certain place of dramatic entertainment in ing of the act; R. v. Marsh, 2B. &C. 720; 
England, to wit, at the Tliealre Royal, Liver- Earl Spencer v. Swanncll, 3 M. & W. 162. 
pool, contrary to the form, &c., whereby the Lastly, it is submitted that the allegation, a 
defendant became liable to jiay to the jdaintiff “ certain jdace of dramatic entertainment,” con- 
an amount not less than 4().s\, or the full amount tained in the declaration, is not sufficient. The 
of the benefit or advantage arising therefrom, plaintiff should have gone beyond the enact- 
or the injury sustained thereby. There was , ment, and alleged that it was a public rejire- 
then an averment that the sum of 40 a-. had been sentation at a public place of enteitainracnt, as 
the greatest damage done, followed by the . the defendant might have selected the theatre 

usual con clarion. ..i .l /• _ • . 

general issue 1 
in Middlesex, 

tion, it had been changed to Surrey, auJi* sub- ' 348. 

sequently, at the instance of the plaintiff, it was i Wilde, C. J. First, it has been insisted that 
again altered to Middlesex, iijion his undertak-! the evidence given by the plaintiff was not of a 
mg to give material evidence in that county, j character to satisfy his undertaking. It is not 
At the trial l>efore J., at the sittings necessary that such evidence should be es- 

m the present term in Middlesex, it was proved sential to the action, hut it must be material in 
that in » person of the name of De Hayes some sense to the verdict, and that may be 
liM produced the inti^duction to the panto- either by supporting the action, or as showing 
mime in question to the defendant as his own the nature and extent of the particular injury, 
composition, wio therefore paid him a sum of j The paper read by the plaintiff in Surrey to 
money for it» there being no doubt as to tlic Forrester was not produced at the trid nor 

oona tides of such purchase. Having so oh- read by Forrester ; and as confirmatory evi- 

tained the introduction, the defendant had wliat dence of authorship it was proved that a 

was called the “comic business” added to it, manuscript copy had been e.vhibited for 
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sak in Middlesex, which oontuned die matter 
that Forrester had heard repeated. The latter 
f^tdence, therefore, was material in confirma- 
tion of autborship,. and relevant to the issue. 
Then as to the next point, Chat this is not a 
composition mthln tiM act. This was a com- 
plete and perfect introduction, and that was 8^ 
that was intended either by the plaintiff or de- 
fendant when purchased. It was valuable pro- 
perty in itself and therefore it was a dra- 
malic piece of that character and description 
which the statute intended to protect. It is said 
the defendant acted innocently and without a 
knowledge of the plaintiff’s right, and there- 
fore was not liable as “ an offender ” in a penal 
action like the present. Now the object of tVie 
act was to protect property, and the defendant 
is an offender ” m the sense of having, con- 
trary to the act, made use of the property of 
another. It would be an illusory protection if 
the plaintiff were bound to prove knowledge 
on the part of the defendant, and we think tliat 
the scienter is not material to that protection | 
which the act sought to afford. As to the last ; 
point, the defendant appeared to ]>e the pro- j 
prietor of a place of public entertainment, and 
a representation in such a place was what the j 
statute and the declaration following tlie statute | 
meant. If it were not a public entertainment, | 
it was open to the defendant to prove that! 
under the plea of not guilty, and therefore, in j 
the absence of any authorities <J)})]icable to the j 
present case, the rule, on the whole, ought not | 
to be granted. 

The rest of the court concurred. 

Rule refused. 


Cmirt of ePydjtqurr. 

Chilton V, The London and Croydon Railway 

Company. Hilary Term, ‘20th Jan., 1847. 

HAILWAY COMPANY, — BYli-LAW. — ARREST, 

A railway company made a hye-law that every 
passenger who should not deliver up his 
ticket when required should pay the fare 
from the place whence the train originally 
started. Held, assuming the bye-law 
to be reasonable^ the company had no power 
to arrest a passenger who, having lost his 
ticket, refused to pay the full fare, 

Tiii.s was an action of trespass brought by 
George Chilton, Esq., Q. C., against ^^ITie 
London and Croydon Railway Company- ’ for 
false imprisonment. 

The defendants pleaded a long special plea, 
stating in substance that they had constructed 
a railway for the carriage and conveyance of | 
passengers from Croydon to London, under' 
and by virtue of certain statutes which were 
enumerated ; that after the passing of the 3 & 4 
Viet. c. 97* intituled “ An Act for regulating 
Railways,” they, in pursuance of the powers 
and authorities given them by that act, duly 
made and reduced into writing, under their 
common seal, certain orders and regulations 
Tor regulating the travelling upon the said rail- 


way. Hit plea then set out the orders, among 
which were the following Each passenger 
Imoking his plwe will die furnished srith ia 
ticket which he is to show when required by 
the guard in charge of the train, and to deliver 
up before leaving the company’s premises to 
the guard or other serv^ant duly authoiioed to 
collect tickets. Each passenger not producing 
or delivering up his ticket will be required to 
pay the fare from the place whence the train 
originally started." The plea then alleged that 
the orders and regulations were laid before 
and appmred of by the Board of Trade, in pur- 
suance oRhe act of 3 Sc 4 Viet., and that they 
were painted on boards and affixed in con- 
spicuous parts of the* toll-houses or stations at 
I^ndon and Croydon. That the fare of one 
shilling and threepence was the fare between 
l^ndon and Croydon in a iirst-class carriage ; 
that the plaintiff* became a ])assenger in a ffrst- 
class carriage and travelled upon the railway to 
J^ndon; and that when the train arriveu at 
the I^ndon station a servant of the company, 
duly authorised to collect the railway tickets, 
demanded of the plaintiff as such passenger 
his railway ticket. Yet the plaintiff did hot 
nor would produce or deliver up his ticket, and 
thereu})on S., the duly authorised officer and 
agent of the company in that behalf, requested 
the plaintiff* to pay the fare of one shilling and 
threepence, being the fare from Croytfcn to 
l^mdon, which the plaintiff* refused, whereupon 
and because the plaiutiff*’s name and residence 
was unknown, the company, by S. their officer 
and agent, committed the alleged trespasses as 
they lawfully might. 

To this plea the plaintiff replied, that he was 
. not a passenger from Ooydon to London, but 
; from Sydenham to London ; that he booked 
! his place and paid the fare of one shilling, being 
: the fare from Sydenham to London ; that he 
I was furnished with a ticket which contained 
I the words following ; — “ First-Class. Croydon 
I Railway. Sydenham to London. This ticket 
I must be pi*esented open to the conductor on 
I arrival, otherwise the fare must be paid.*’ That 
j before the arrival of the train at London he ac- 
! cidentally lost the ticket, and in consequence 
i could not produce or deliver up the same when 
I requested, and that he was ready and willing 
and offered to pay the sum of one shilling for 
the fare, of all which premises the company 
had notice. 

Tlie defendants rejoined, denying that they 
I had notice of the several matters alleged in the 
I replication. 

To this rejoinder the plaintiff demurred 
specially on the ground that the allegation of 
notice was not material or traversable. Joinder 
in demurrer. 

Peacock in support of the demurrer. The 
j first question is, whether the bye-law is reason- 
able and valid. The power of the company to 
make bye-laws depends upon the 106th sectioti 
iff the 5 W, 4, c. 10, but that applies only to 
bye-laws rdating to the management of t^ 
company itself. The 1 27 th section prohibits 
the company from charging more than three 
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pence halfpenny a mile for the conveyance of | posing the 165th section sanctions arrest in 
})assengcrB^ but the effect of this bye-law ‘is to cases where penalties are imposed by bye-laws, 
enable them indirectly to charge more than the Upon the other points it is unnecessary to give 
act of parliament allows. A poor person who any opinion, though I am inclined to think the 
had travelled ten miles might be cotimeUad to bye-law reasoitaUe. 

Hie pfisforttine 1 d^bt whHjier the lC5th 


pay for two ^ 

to lose his ticket, or ifliis pocScet was picked in section does not limit tire power of arrest to 
the train. It would make no diff*erence whether j cases in which penalties are imposed by the act 
the sen^ants of the conpany knew at what place itself. But 1 am clearly of opinion that the 
he got in; if he was unable to pay the fare plaintiff 's conduct was not an offence for which 
from the most distant spot he must be locked he could l>e taken into custody, 
up. Tlie company rriight protect themselves Ro(fe, B. The oflences for which the legis- 
from fraud by having more servant^ and not lalure intended that parlies should be im- 
allowing persons to enter the carriagR without prisoned at once, are offences against the act, 
producing their tickets. Although it may be such as damaging the railway, or leaving the 
incident to a railway company to make bye- 1 gates open, &c. 

' B., concurred. 


PROCEEDINGS IN PARLIAMENT IlK- 
LA'riNG TO THE LAW. 

if^ousc of Eorbs. 

NEW BILLS IN PROGRESS. 

Repeal of Insolvency Jurisdiction of Courts 


laws, yet when their power is defined and 
limited by charter or act of incorporation, the 
general power ceases. CAi/d v. The Hudson s 
Bag Contpang, 2 P. W. 207- 'ihc hye-laws of 
a corporation affect its members only, and do I 
not bind strangers. Kyd on Corp. Com. Dig. > 
tit. Bye-law 2. If the company were to make j 

a bye-law that no servant should receive money : 

from a passenger, would it )>e said that a pas- ' of BankrupWy. Aludishing 
senger who gave a shilling to a servant was Keducing Number of Commissioners, 

liable to he imprisoned. The bye-law imght (Xo. 2 .) For 2nd reading. Lord Broiigliara. 
be good as against tite servant, but not against 1 ' Criminal Law : In Select Committee, 
the stranger. Secondly, as.suining the hyc-law ; Markets and Fairs Clauses.— Public Under- 
to he valid, the company had no power to ; takings Clauses. — Gas Works Clauses. — 
arrest for a breach of it. The I6;»rd section | Waterworks Clauses,— For 2nd reading. 

enacts, that all penalties imposed by that act, 

or by any byc-law made in pursuance thereof, ft^ousc of ffTommons 

may be recovered in a summary way by order ,,, ,.„o(iuf.ss. 

of two or more justices of the peace, and one i 

moiety of the penalty is to go to the informer, * Small Debts C ourt. In ( oininKtee. 

and the other to tiie company. The i(35th ^ 


he company, 
section enables any officer to seize and detain 
any person whose name and residence shall be 
unknown who shall comiuit any offence against 
that act. 'J’he different language of these 
sections shows that the legislature intended to 
confine the power of arrest to acts committed, 
such as injuring the railway, and not to mere 
acts of omission. 


Drainage of Land Act Amendment. Passed. 
Sir (i. (irey. 

Law of Railways. For 2nd reading. Mr. 
Strutt. 

Agricultural Tenant-right. In Commit ice. 
Mr. Strutt. 

Roman Catholics Relief. In Committee. 
Mr. Watson. 


Kennedg, contrd. The byc-law is reasonable. I Joul Charitable Projierty. For 2Rd 
Without such a bye-law the company would be ; J Manners, 

subject to continual frauds, as it is irajiossiblc . Icneinents. For 2nd rcacimg. 

for their servants to know the distance each , '' ^^ddington. , „ . , 

passenger lias travelled. It is smd that bye- ! , I"*'' and Punishment of 

' - J . IV V . • . 1 - Juvenile Ofienders. Fur 2nd reading. Sir 


laws do not bind the public; but in this case 'J^ivenile Uftenciers. 
the interest of the company and the public U , 1 akington. 

identical. Great delay and inconvenience j L^'courage Li 


would arise, if upon the arrival of the train at Trading, 
each station a discussion ensued as to how far 
each passenger had travelled. To obviate that 
it is reasonable to require that every passenger 
should produce his ticket, and if the bye-law 
is reasonable the power of arrest is essential to 
enforce it. 'J'hc fare from the most distant 
point is in the nature of a fine or penalty. 'Hie 
:Hst section of the 1 Viet. c. xx., shows that 
the legislature understood the 106th section of 


life 

Mr. Godson. 


reading. 
Insurance. For 2n(l 


the 5 W. 4, c. 10, as applying to the public. 

Parke, B. You cannot get over this diffi- 
culty that the money demanded was by way of 
fare, and not in the nature of a penalty, so that 
the company had no right to arrest, even sup- 


NOTICES or NEW BILLS. 

Inclosure Act Amendment. Sir F. Thesiger. 
Commons Inclosure. Sir W. Somerville. 
Drainage of Lands. Flarl of Lincoln. 
Roman Catholic (Jharitable Trusts. Mr. J. 
Roinilly. 

Lunatic Asylums Regulation. Attorney- 
General. 


THE EDlTOirS LETTER BOX. 

The pressure of much matter of immediate 
importance has rendered it necessary to defer 
several valuable letters. 



DIGEST, AND JOURNAL OF JURISPRUDENCE. 

SATURDAY, MARCH 27, 1847. 

— “ Quod magifl ad nos 
rertinot,et nescire malum eat, agitamus.” 

Hokat. 


NEW COUN i'Y COURTS. 


OBSERVATIONS ON THE RULES FOR RE- 
OU EATING THE 1*11 ACT ICE. 

One of tlie most popular argumt'ots in 
favour of tl»c act under wliich the now 
County Courts arc established, and that 
most strongly insisted upon by tlie pro- 
moters is, that it IV ill render iaiv cheap, 
and therefore accessible to persons of all 
degrees. The application of the principle 
is illustrated by the manner in which it is 
proposed to compensate witnesses. In 
actions brought in the superior courts the 
following is tlie usual alJowance per day to 
witnesses attending tlie sittings or assizes.” 

(jcntkmcn, luerdumts, hankers, and jnofes- 
sional men, 1/. l.v. 

"J'radcsirifn, aiictionccTs. accountants, dorks, 
and ycornoii, lO.v. to J;xv. 

Journey iiitMi, labourers, aad tVic like, Us. tci 
7.S*. Ot/. 

'JVavelliiig cxjienses ])er mile, (one way,) Ls 

We do not remember to have ever heart 
it alleged, tliat this scale was exorbitant, 
or that it afibrded anything more than a 
reasonable compensation I'or the loss of 
time of those who were compulsorily called 
away from their own aflairs, to testify to 
facts tlie jiroof of which was supposed to 
be beneficial to the party requiring the at- 
tendance of the witness; on tlic other 
liand, we have frequently heard witnesses 
complain of the niggarJlincss and inade- 
quacy of the allowance, and question the 
justice of the system under wliich their 
ficrsonal interest and convenience was 
placed at the mercy of litigant parties, 


See llagley’s Practice, pp. 1S2, 183. 
VoL. xxxiii. No. 994. 


^ with whom they were in novvisse con- 
Uiccted. Under the new scheme for ad- 
; ministering justice, the scale of allowance 
to witnesses is to be reduced nearly two- 
thirds. ^ 

It is provided by the General Rules, 
tliat ‘‘ the judge shall in each case order 
wduit number of witnesses shall he allowed 
on taxation of costs, the allowance for 
whose attendance shall be according to the 
scale in the schedule, unless otherwise or- 
dered, /mf hi no case fo exceed such sca^c^ 
(r. 35.) The scale alluded to, which con- 
lauis the maximum allowance to witnesses, 
is as follows : — 

Gentlemen, merchants, bankers, and s. d. 

professional men . . . 7 fi 

Tradesmen, auctioneers, accountants, 

clerks, arul yeomen . . » ^ <> 

Journeymen, labourers, and the like . 2 0 

'fra veiling exj>enscs j)er mile (oneway) 0 fi 

Now the value of the time lost in at- 
tending to give evidence in one court is 
prcci.sely the same as that employed in at- 
tending to give evidence in the other, and 
it is tolerably clear that either the witness 
subpccnaed to give evidence in the superior 
courts is greatly overpaid, or a considerable 
sacrifice is required of that whicli to per- 
sons who have any profitable employment 
is equivalent to money — time -from those 
who may be called on as witnesses in the 
County Courts. Indeed, a slight examina- 
tion of the scale to be adopted in the 
County Courts, will show that a very 
I heavy burthen is thus about to be im- 
; posed on a class of persons not always well 
able to bear it. It may be somcwdiat dif- 
ficult to estimate the value of time to pro- 
fessional men, or even to tradesmen, but 
the usual rate of wages to journeymen in 

Y 
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various trades is a matter of notoriety. 
For example, carpenters, masons, joiners, 
bricklayers, and other journeymen enp^aged 
in building and house work, arc paid in the 
metropolis and its neighbourhood from 
4.V. (ki. to 6f . per diem. Journr3rmen in 
many other trades — printers for instance — 
earn a much larger sum. According to 
the scale of allowance now adopted, when 
the evidence of pcrsojis of this class is re- 
quired, the utmost compensation they are 
entitled to receive is 2s. per diem. So 
that every employed journeyman sub. 
pocnaed as a witness will suffer a positive 
pecuniary loss. No doubt the effect of 
this will be to prevent the costs falling so 
heavily on the litigant parties, but it will 
be taking it off their shoulders to throw it 
upon others who liavc no interest in the 
event. What the parties gain the persons 
compelled to attend as witnesses wdll lose, | 
and when this begins to be felt and under- ' 
stood, it w ill tend to create a disinclination | 
to r.ppcar as a w'itness wdiicii can scarcely 
fail to operate adversely to the purposes of' 
justice. At all events, when tlie economy ; 
of the new scheme is adverted to, let not the ! 
means by which it is effected be forgotten ! 

As regards executors, tluMJcw rules in- 
vest the judges of the County Court wdth a 
discretion wlVich seems, in our humble judg- 
ment, rather to exceed strict legal limits. 
The 6()lb section of the statute enacts, 
“that it shall be lawful for any executor or 
administrator to sue and be sued in any 
court Ijolden under this act, in like manner 
as if he Avere a party in his owm right, and 
judgment and execution shall be such as in 
the like ease w'ould be given or issued in 
any superior court.” The ^Ust of the 
rules, liou'cver, provides that “if the sole 
defence of executors or administrators be, 
that they have fully administered, and the 
judgment of the court is for the defendants, 
it shall ho, that tlm amount found to be 
due be paid and levied out of the assets of 
the deceased quando accidcTint^ and the 
costs shall be in the discretion of the 
judge.’* Now, if the judge, acting upon| 
the power which this rule apparently con-l 
fers upon him, should direct the costs in \ 
such a case to he j)aid by the executor, it ' 
w'ould be a judgment not w^arranted by law j 
or justice, and certainly not such a judg-i 
ment as “ in the like case " w’ould be given | 
in any superior court. In Mr., now' Justice, 
Williams’s Treatise on the Law of Execu- 
tors,^ it is expressly stated, that when an 

Vol. 2, 3rd ed. p. 1561, 


1 executor or administrator pleads piefie ad» 
or judgments outstanding, and 
I the plaintiff takes judgment of assets 
quando, &c., the executor or administrator 
: is not liable to costs de bmm propriis and 
j the reason for the rule is obvious, as by 
I taking judgment of assets quandOf the 
plaintiff admits that the defendant has fully 
I administered to that time, and it would be 
a grievous hardship on an executor to 
‘ oblige him to defray out of his owm pocket 
the expenses of a suit in which he suc- 
ceeded in establishing the only defence 
I raised by him. The discretion given to 
I the judge of the County Court by the rule 
! must, lliereforc, be construed to mean a 
I discretion limited to deciding whether the 
costs arc to he paid by the unsuccessful 
plaintilf, or to be recovered de hort is testa- 
toriSf quando accidcrhit, though as the 
judgment must be such as in the like case 
would be given by the superior courts, w'c 
arc not certain that be could legally cxcr«- 
cisc even this limited discretion. 

The rules now promulgated are w’holly 
silent wdth respect to tlie course of pro- 
ceeding to be pursued at the trial or hear- 
ing of a cause. The 74th seertion provides, 
that “ on the day in that behalf named in 
the summons' the plaintiff shall appear 
and the 79th section further provides, 
“ That if upon the day of the return of any 
; summons, or at any continuation or ad- 
journment of the said court, or of the 
cause for which the said summons shall 
have been issued, the plaintiff shall not 
appear, the cause shall be struck out.” 
Still, it is left in doubt, whether the plain- 
tiff’ must appear in his proper person, or 
; whether an appearance by attorney, as in 
I the superior courts, w'ill be sufficient. It 
frequently happens that a transaction 
which forms the subject of litigation is 
managed wholly by shopmen or agents, 
without any direct interference on the part 
' of the principal. In such cases, why should 
j the plaintiff be put to the inconvenience 
' and loss of attending in court ? Many 
persons engaged in extensive business 
w^ould forego a small, or even a consi- 
derable claim, rather than submit to the 
inconvenience of personal attendance. 

The general rules contain no reference, 
explanatory or otherwise, as to the right of 
practising in the new courts, or the allow- 
ance of costs. The course of proceeding 
in these respects at present rests altogether 

Citing 1 Saund. 336, h, note ; Tidd, 9S0 
9th edit. 




upon the sections of the statute; and it is 
impossible not to perceive that the work- 
ing of the measure must depend materially 
upon the construction to be put upon those 
eections. We confess we sliould have 
tliought it of the utmost importance, that 
before the act comes into general opera- 
tion some announcement sliould have been 
made authoritatively of the course in 
tended to be pursued. It seems tolerably 
clear that under the 95th section, an .at- 
torney of one of the superior courts, or a 
barrister instructed by such attorney, is 
entitled to appear for either plaintiff or 
defendant in any proceeding in the new 
courts ; but then comes the cxtraordinaiy 
restriction, that “ no barrister, attorney, or 
other person, exeept by leave of the judge, 
shall be entitled to be heard to argue any 
cjuestion as counsel/’ If, as we havej 
always understood, arguments addressed I 


that result, and at the same time adhere 
to the miserably inadequate scale of com- 
pensation for professional services pre- 
scribed by the act. The 91st section pro- 
vides, that no attorney shall be entitled to 
have or recover for appearing or acting for 
any other person in the said court, “more 
than lOf. for his fees and costs, unless the 
debt or damage claimed shall be more than 
51., or more than 155. in any case within 
the summary jurisdiction given by this 
act and that in no case shall any fee ex- 
ceeding 1/. 3s, Gd^bo allowed for employ- 
ing a barrister as counsel in a cause. If 
the construction to be put upon this clause 
is, that an attorney, retained to bring a 
suit, seeing to all the preliminary proceed- 
ings, — that the action is properly described 
in the summons, that the evidence in sup- 
port of the case is examined into and sifted, 
the necessary notices given and subpoenas 


to a court by competent persons, arc cal- 
culated to afPord the most direct and valu- 


able assistance to the judge in the perform- 
ance of bis duty, we shall not assume it to 
be possible that any man could have been 
selected to fill the office of a judge of the 


served upon witnesses, and when this is 
deemed expedient, that counsel is fully in- 
structed, and the trial \ittended and con- 
ducted — is to he remunerated forliis services 
and advice by no greater sum tlian 10s. or 
15.V., as the case may be, it is simply pre- 


new County Courts, so arrogant, or so posterous, and^imounts to a denial of pro- 
stupid, as to reject such a powerful aux- fessional assistance. Ordinary suitors are 
iliary. We presurnc, theroforai tliat the in general physically and mentally incapable 
leave of the judge to argue any arguable of acting efficiently as advocates in a court 
point will be freely conceded to every pro- ofjusticc, or of understanding or applying 
fessional man j)roperly instructed, and that the rules for the regulation of judicial prac- 
the exercise of the judge’s veto will be re- ticc. In contests of ibis nature, if the 


served for tliosc instances, we trust of rare struggle must be between tlie parties in 


occurrence, in which there may be reason- 
able ground to apprehend an abuse of profes- 1 
sional privilege under the semhluuce of an 
argument. We do not participate in the 
alarm felt by some persons as to the pro- 
bable consequences of the authority with 
which the judge is invested, in permitting 
persons, other than barristers or attorneys, 
to represent the parties in a cause. We 
can readily conceive many instances in 
which such a permission may be conve- 
niently and advantageously granted, and 
wc cannot suppose it possible that any 
judge, by the injudicious exercise of this 
power, will degrade the tribunal over 
which he presides by encouraging the pes- 
tilent race of sham lawyers. 

Assuming, as we are bound in fairness 
to do, that the new judges will be anxious 
to maintain the dignity of their courts, as 
well as to render them useful to the public, 
and with these objects desire to see them- 
selves surrounded by respectable practi- 
tioners, the great difficulty will be to effect 


person, the unscrupulous and the knavish 
would lidve an obvious advantage over the 
conscientious and the simple minded. 
Whatever may be the extent of the ca- 
pacity or the patience of the judge, justice 
could not be done. There is another view, 
more probable, but not more encouraging. 
In the absence of professional men, a race 
of liarpies would spring up about the Small 
Debts Courts, pressing their assistance 
upon the suitors, and availing themselves 
of any degree of confidence that may un- 
fortunately be reposed in them for pur- 
poses of oppression and extortion. We 
admit that much depends upon the judges, 
hut if this mischievous race should once 
get a footing in the new courts, no exer- 
tions of the judges can prevent the stream 
of justice from being polluted, and the 
tribunal rendered odious to the public. The 
only means, as it appears to us, by which 
competent professional assistance can be 
secured to the suitors in these courts is, 
by giving a liberal construction to the 
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clause in question, and bolding, as already 
suggested/ that, although 10s. or 15s., as 
it may be, is the maximmh siim which an 
attorney can be allowed for his attendance 
upon any proceeding in courts he is en- 
titled ill addition to reasonable but mode- 
rate charges for collecting evidence, draw- 
ing and engrossing a brief for counsel, 
when necessary, and taking other prepara- 
tory steps indispensable to the fair hearing 
of a litigated case. Without this, or some 
equivalent arrangemenl, by which the 
services of respectable practitioners can be 
obtained by litigant parties in the County 
Courts, we venture to predict that the 
whole experiment will end in disappoint- 
ment and injustice; 

REVERSAL OF AN ORDER DIS- 
MISSING A MASTER OF THE 
SUPREME COURT OF MADRAS. 

The Judicial Committee of the Privy 
Council have been for some time engaged 
in the hearing of an appeal against an order 
of the Supreme Court of Madras, dated the 
11th June, 1845, dismissing James M inchin, 
Esq., from his office of Master, upon the 
ground of alleged misconduct. The mem- 
bers of the council who attended during the 
argument and judgment were, Lord Lang- 
dale, Lord Urougham, Lord Campbell, the 
Judge of the Admiralty Court, and Sir 
Alexander Johnstone. The case cannot 
be said to be devoid of professional interest. 

It appeared that Mr. Minch in was ap- 
pointed to the office of Master on the 2nd 
Februaiy, 1841, and that it was one of his 
duties to tax the bills of costs of solicitors. 
His remuneration arose out of fees. A 
table of fees to be allowed to the Master 
and other officers, and to solicitors, was 
published in the year 1802, but subse- 
quently it became the practice to a low 
certain fees not specifically mentioned in 
the table. Mr, Minchin considered him- 
self entitled to receive the fees usually 
allowed to the Master, and declared his 
opinion on this point so far back as the year 
1842, when certain reductions were con- 
templated. The Chief Justice then ap- 
peared to assent to Mr. Minchin’s views, 
and intimated that the proposed retrench- 
ments must fall upon his successor. iLn 
1845, however, the judges of the Supreme 
Court determined upon diminishing the ex- 
pense of proceedings in the court, and di- 
rected a circular to be sent to the solicitors 

^ Ante, vol. 32, p. 524. 


at Madras for informatiem as to the costs 
allowed upon taxation. They were in* 
formed in reply, that some of the charges 
made in the Master^s office were objected 
to. Mr. Minchin contended, that these 
charges were justified by usage, and desired 
a commission to examine Sir Robert 
Comyn, the late Chief Justice, and Mr. 
Savage, who was formerly Master, as to 
the usage. The judges, however, declined 
to make an order for the examination of Sir 
Robert Comyn and Mr. Savage, and informed 
Mr. Minchin that they would not in future 
allow any charges but those specified in the 
tabic of fees. Mr. Minchin intimated his 
intention to appeal from the decision of the 
judges. Pending this discussion, certain 
bills of costs allowed by the Master in a 
case of Mottee Itnm v. CampMlt were 
brought before Mr. Justice Burton for bis 
allocatur, wliich afforded some ground for 
believing that certain charges were allowed 
for business not actually done. It w as al- 
leged that fees were allowed to the solici- 
tor and Master for attending warrants not 
nttcndable, and for affidavits of sei*vice and 
attendances thereon wliich were unneces- 
Isary. Mr. Minchin’s explanation of these 
I charges was unsatisfactory to the judges, 
and the court therefore decided that he 
had acteif unlaw fully, and removed him 
from his office. 

Lord LangdalCy on tlie 6th instant, pro- 
nounced the judgment of the Judicial Com- 
imittee, and after recapitulating the facts, 
j proceeded as follows : — 

! We consider that the order against which 
; Mr, Minchin has apjiealed should be reversed, 
land shall so report to her Miijesty, We un- 
I doubtedly consider it to be the duty of those 
I who preside over the courts and offices of 
; justice to use their utmost vigilance and en- 
! deavours to prevent any extortion upon the 
; suitors ; to take the utmost (;are that every fee 
j or sum of money, which ought to he received 
by the officers and solicitors, shall have a legal 
sanction for its receipt, and that no more than 
the sura legally sanctioned shall be received. 
But in almost every court it has happened that, 
in the progress of time, and unnoticed by the 
court, the practice of receiving sums not legally 
sanctioned, but which in themselves are reason- 
able, and would have been sanctioned if duly 
noticed, has growm up, together with the prac- 
tice of receiving sums which are both illegal 
and unreasonable, and wdiich would have been 
forbidden if duly noticed. Such practice hav- 
ing been adopted by one officer after another, 
each following his immediate predecessor, it 
becomes at length, in the absence of any re- 
ference to the duly established rule, a sort of 
evidence of a right or supposed right, and the 
office is innocently accepted upon the notipn 
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and in the reliance that the ri^ht ie establitiier] 
by the ueap^e whScli has been acquiesced inr and 
has prevailed under the allocatur of the judges. 
When jiractices of this sort come under obser* 
vation, it is the duty of the court to exercise or 
procure the exercise of a legal authority to re- 
trench fees illegal and Unreasonable^ and to 
establish fees which may be reasonable and 
just, though not legal until duly sanctiohed; 
But in the consideration of such cases, it ought 
^ be carefully observed that an officer follow- 
ing the etejis of his predecessor may have re- 
ceived fees which ought not to be allowec^ or 
continued, and may, nevertheless, not be justly 
chargeable with any corruj)tion or moral guilt. 
In the present case, Mr. Mincliin appears to 
have followed the example of those who 
went before him, and in circumstances which [ 
might reasonably lead him to think that the 
past allowance of such fees amounted to an 
authority to him to allow, charge, and receive 
them. If tliey were improper it was the duty j 
of the judges to prohibit the allowance of them 
for the future, but in the absence of misconduct 
by corruption or disobedience proved, it does 
not ap])ear to ns to have been their duty to 
dismiss Mr. Minchin from his office. The i 
judges, ill the reasons which they assign for ! 
the order of the 11th of June, state that the* 
taking of the affidavits complained of had been : 
of long practice in the Master’s office, and was 1 
traced up through numerous bills in Mr. I 
Minchin’s time, and to a period before lie held 
the office. I'lie like observation might have 
been fairly made upon the other matters com- 
plained of, and it appears to us that there was 
no evidence before the court from which it 
coidd justly be inferred that Mr. Minchin was 
gi^ty of wilful corruption, or fraud, or great , 
misconduct. If there had been evidence to j 
warrant such a conclusion, it would have been 
right to (iismi.ss him from his office ; but iu 
the aliscnce of such evidence such as were 
improper might have been prohibited or dis- 
allowed for the future liy proper authority ; Imt 
we think an officer who has allowed and taken 
them, in the circumstances in which Mr. | 
Minchin was placed, ought not to have been j 
dismissed. The judges, in giving their reasons ; 
for the orders they made, have made use of 
•expressions affecting the moral and personal 
character of Mr. Minchin, which we deeply 
regret, as we do not think they were warranted 
by the facts of the case.” 

It was stated by Mr. Minchin s counstd 
that lie did not propose to return to India, 
and only desired that the judgment of the 
Privy Council should be laid before her 
Majesty. 

qRIEVANCES OF THE PROFESSION. 

SOLICITING PATENTS. 

To the Editor of the Legal Observer. 

Sir,—- I n the Times of the 6th instant, I ob- 
serve an advertisement from certain patent 
agents, who are not solicitors. 


Surely some notice ought to be taken 
and a proper representation made to the Attor- 
ney and Solicitor-Generah who wouldr I ^rust, 
decline to receive papers relating to patents, 
except through the medium of solicitors. 1 
apprehend that a notice to the agents them- 
selves would he attended with a beneficial re- 
sult. I conceive they are liable to a prosodu- 
tion for acting as attorneys. 

Civis. 

DISTRICTS OF THE NEW COUNTY 
COURTS. 

[Concluded Troni our last N o.] 

UNCOf.NSIItRE. ^ 

Jiarton^oii^IIumher,^ the sulMlistrict of Jiarton-upom 
Jlumber,** in GIh.*:f<>rd-Brigg, consisting of the 
parishes of Kast Halloa, iCith’u^'i'ohuo North and 
South, Harrow, Jiarton St. Mary and St. Pct?!; 
Bonby, Ferriby Sonth, Go.Khill, Horkstow, 
Saxby, Thornton Cards, |jlceby',anil Wootton in 
Lincolnshiro. 

Hoston, Boston, 

Itoiinie, Bourne. 

Glandford-Brigg, except tbo sub-district of 
Barton-iipon Humber (see Hull). 

Caistort Tim sub-district of Caistor, in Caistor, con- 
sisting of tho parishes of Cahourn, Cuxwold. 
llothwell, Swallow, Swinhope, Caistor, Holtou- 
Ift-Moor, (Maxby, Kelsey South and North, Nor* 
man)>y-le-Wold, Croxby, Thoresway, Thorganby, 
Brocklesby, Koelby, Umber Magna, lliby, 
Bigby, Grasb}^ Seaiby-witb-Owmby, Somorby, 
and Ncttlolon, and Chapelry of Clixby. 
Htthishonwgh , Gainsborough. 

Grantham f Grantham. The parisbe.s of Barkston, 
Foston, flaugbam, 61arston, Alliugton East and 
West, Sedgebrook, and Syston, 

Great Grimsby f The sub-district of Groat Grimsby, 
iu Caistor, consisting of tlie parishes of Great 
Grimsby, Asliby-cum-Fenby, Bnrnoldby-le-Beck, 
Aylesby, Bradley, Beelsby, Brigsley, Clee, 
Coates (Great and Little), Matcliffe, IJnwerby- 
wilh-I»eebby, Healing, Huinberstono, Laceby, 
Irby, llarondale (East and West), Scartho, Wal- 
tham, Immingbam, Haburgb, SlalUngborougb, 
Clcethorpes, and Newton Wold. The parishes of 
Grainsby, Ilolton-le-Clay, Tetney, and VTaith, 
Holbeach, llolbeacb. 

ITonit-istleytlorncixst\e (except tlie parishes of East 
Barkwith, West Barkwith, West Torringtou, and 
Wrogby (see Market Jlasen)» 

Z,in(oln, Lincoln, except the parishes of Hplton 
Beckrring, Wickenby, Cold llanworib, Snarford, 
Frie.sthorpe, Faldingworth, Snelland, Normanby 
by Spital, Owmby, Caenby, and Loxby (see 
Market Rasen), 

Lovih, Louth, except the parishes of Grainshy, 
Ilollon-lo-Clay, Teiney,Waitb, Ludfurd, HaintoTii, 
and South WiUingliam (see Great Grimsby and 
Market Uasen), 

Market Rasen, The sub-district of Market Ra?9n, 
^ in Caistor, consisting of the parishes of Glentham, 
Kingerby, Kirkby-cum-Osgodby, Newton by Toft, 
Toft next Newton, Owersby (Xortli and South), 
Lin wood. Market Rasen, Rasen (Middle), Rasen 

*■ Towns in which courts are to be liolden. ^ 

** Superintendent Registrar’s districts, parishes, 
. Impelries, townships, tithings, hamlets, or precincts, 
forming the district of each court town 
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(West), Stiiintoxi-Ie-Valc, Tealby, Thornton-le. 
Hoor, Uaselby, Walesby, WiUingbtun (North), 
^nitterbyi Waddingbani, LissiBgtoo, Legsby, 
Sixhills, Kir1(aiond-le-Mire« Torriagtoii (Kust), 
JPisbop Norton, and BaUingtborpe. The pa- 
rislies of Ludford, Halnton, South Willingham, 
£ast Harkwith, West Barkwith, WestTorrington, 
Wragby, Holton-Beckering, Wickenhy, Cold 
Han worth, Snarford, Friestborpe, Faldingworth, 
Snelluiid, Nonnanhy by Spitnl, Owmby, Caenby,^ 
and Loxby. | 

Sleaford, Sleaford. 

Spalding, Spalding. TLc parish of Crowland. 
Spilslty, Spilsby. 

Stamford, Stamford, 

MIIIDLESGX. 

Brentford, Brentford. * 

Edmonton, Tbo sub-districts of Edmonton, Enfield, « 
and Tottenham in Edmonton, consisting of the ^ 
parishes of Edmonton, Enfield, and l otteiihain. | 
Vxhvidfje, Uxbridge. 'I he sub-district of Tver, in j 
Eton consisting of the parishes of Iver, Fulmer, I 
LUagioy Marisli, Denbaiu, Hedgericy, and the 
hamlet of Hedgorley Dean, in tlie parish of 
Farnbam Boyal. 'J'he parishes of Cranlord, Har- 
lington, and Harmondswortb, in Staines. 

1, M’esiminster,^ 'J ho district*^ of tbo Westminster 
County (ioiirt of Middlesex shall include ail 
within a line drawn from tbo point where the j 
cities of London and Westminster meet on tbo | 
river Thames along tbo boundary of the cily of; 
London to Ilolborn Bars, tliencc along the mid- 
dle of Holborii, Oxford-street, and tbo IJxbridge- 
road until ihe Ux bridge-road crosses the Serpen- j 
tine river, ibencc along the Serpentine river to j 
Kotten-row, tbcnco along tbo middle of the road ^ 
through Albcrt-gate to the Knigbtsbridge-rood, \ 
tbenco along the middle of the Kuiglitsbridge- | 
road to Sloune-street, thence along the middle of ! ^ 
Sloan e-strect, across Sloane-square, along the I 
middle of Lower Sloaue-stroet, TurkVrow, and - 
Frunklin’s-row to the gale loading into the rood j 
which divides the; Kitcheu-gardens of Chelsea j 
Hospital from the Governor’s garden and garden | 
meadow, thence along the said road and the ■ 
houiidary of the said Hospital kitchen garden to ! 
the river 'fhames, llionce along the 'I’liames to * 
the point first described. j 

^ lirompion, Tlie district of the Brompton County ! 
Court of Middlesex shall include all within a i 
line drawn from the point on the river 'i hames ! 
where the parishes of Acton and IJammersmith ! 
meet, along the common boundary of tlw parishes i 
of Acton and Hammersmith till it crosses the j 
llxbridgo-roud, thence along the middle of the | 
tTxbridge-rond till it crosses' the Serpentine river, 
thence along the western boundary of the West- 
minster County Court of Middlesex hereinbefore 
described, to the river Thames, and along the 
TImmes to the point first described, 
o, i\iary-le-bonc. The district of the Mary-Ie-l 3 one 
County Court of Middlesex shall include all 
within a line drawn from the point where the 
common boundary of the parishes of Hammer- 
smith and Acton crosses the Uxhridge-road, 
along the middle of the Uxhiidge-road andij 
Oxford-street to Fortman-street, thence along 
the middle of Portraan-street, the street on the 
west side of Portman-square, Gloucester-sfreet, 
GJoucester-place, across the New-road, Upper 
Gloucester-place, the street on the east side of 

c Name of the court, 

^ Description of District, 


Dorset- square, Dorset-placc, Upper Gloucester* 
place, I'anstoa^place, Park-road, and Frinxos* 
Hilt-road, till it meets the Avenue-road 
thence along the middle of the Avenue-road 
and the New -road to Finchley to the northern 
boundary of the parish of Saint John 
Hampstead, thence westward along the bound- 
ary of the parish of Saint John Ilam])stead» 
to the Edgwtire-rond near Cricklewoods, thence 
along the Edgware-rond to the boundary of 
tbo parish of Willesden at Brent Bridge, 
thence along the northern and western bound- 
ary of the parish of Willesden including the 
whole parislr of Willesden and precinct of 
Twyford Abbey, till it meets the common 
boundary of the parishes of Acton and Ilammur* 
smith in tbo point first described. 

4, /^/oii»wj!mr 3 /.TbedisuictOithc Bloomsbury County 
Court of Middlesex shall include all within a 
line drawn from the point wdiere the boundary 
of tlio parish of Saint John Hampstead crosses 
the New-road to Finchley, along tho eastern 
boundary lino of the Mary-le-bone County Court 
of Middlesex hereinbefore described to Oxford- 
street, thence along the middle of Oxford-street 
and Ilolborn to King-street, thence along the 
middle of King-street, Upper King-street, South- 
ampton-row', tbo street on the east side of 
llussell-square, Woburn-placo, tlie street on the 
east side of Tavistock-square, U|>per Woburn- 
place, to tho New-road, thence along the middle 
of tho Now’-road to the boundary of the parish 
of Saint l*ancias, at King’s- cross, tlienco along 
the eastern and northern boundary of the parish 
of Saint Funcras till it meets tho boundary of 
the parish of Saint John Hampstead, thence west- 
ward along the northern boundary of tho parisK 
of Saint John Hampstead to the point fi^rst de^ 
scribed. 

>. Clerhenu'(.U,'Vhe district of the Clerkenwell County 
Court of Middlesex shall include all within a 
line drawn from the point where the boundary 
of the city of London crosses Finsbury-place,. 
along ihu middle of Finsbury-place, the street on 
the west side of Finshury-squnre, the City-road, 
AViiik worth-buildings, East- road, Brudenell-jilace, 
and tho New Nortli-road to the llegentVcanal, 
tbenco along the middle of the Regen t's-canal 
until it is crossed by the Kingsland-road, thence 
along the middle of the Kingslund-road to tlio^ 
southern boundary of the parish of Tottenhain, 
thence westward along the boundary of the 
parish of 'rotLonham to tho boundary of the 
parish of Hornsea, thence along the boundary of 
the parish of Hornsea and cliapelry of liigbgate, 
including the whole of tho said jiarish and 
chapelry, to the boundary of the district of the 
Bloomsbury County Court of Middlesex, thence 
along the eastern boundary of the last-mentioned 
district to the point where King-street meets- 
lioiborn, thence along the middle of Ilolborn to 
Holborn-hars, thence along the northern boundary 
of the city of London to the point first describotf* 

, Shoreditch, The district of the Shoreditch County 
Court of Middlesex shall include all within s 
line drawn from the point where the boundaiy of 
the city of London crosses Finsbury- place, along 
tho eastern boundary of the district of tho 
Clerkenwell County Court of Middlesex to the 
southern boundary of the parish of Tottenham^ 
thence eastward along the said boundary to the 
boundary of the county of Middlesex, thence 
southward along the boundary of the said county 
to the northern boundary of the parish of Sftret* 
ford-le-Bow, thenoe westward along tbehdttudaiy 
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of the said parish nn^il it is crossed hjr the 
southern side of the Eastern Counties RaiUvay, 

’ thence westward along the southern side of 
the Eastern Counties. Railway till it crosses 
Briofc-lane, thence along the middle of Brick- 

• lane. Phoenix-street, Wheeler-street, and White 
Lion-street to Norton Folgftte, thence along 
the middle of Norton Folgate to the boundary 
of the city of London, thence westward along 
tho boundary of the city of London to the point 
first describiHl. 

7, Jiotv, The district of tho 13o\v County Court, of 
Middlesex shall include the parishes of Bromley 
and Stratford-le-13ow, and the superintendent 
registrar’s district of West Ham. 

8. if^hitecliapel. The district of the Whitechapel 
County Court of Middlesex shall include all within 
a line drawn from the ])oint where the eastern 
boundary of the city of London leaves the river 
Thames, along the said boundary until it is 
crossed by Norton Folgate, thence along the 
middle of Norton Folgate, White Lion -street, 
Whcjeler-strect, Ph«nix-street, and Bricic-hiiie, 
until it is crossed by the southern side of the 
Eastern Counties Railway, thence eastward 
along tho soul hern side of the said Railway * 
until it crosses the boundary of the finrish of 
Stratford-lo-Jlow, thence southward along (he 
western boundary of the parishes of Stratford-lo- 
Bow and Bromley to the boundary of the parish 
of Poplar, thence along the common boundary of 
the parishes of Brornloy and Poplar to the bound- 
ary of the county of Middlesex, thence southward ' 
along tho boundary of the said county to the 
river I hatnes, thence along the river Thames to 
the point first described. 

MONMOUTIJSIIIKK. 

Abergavcinit/, Abergavenny, except the parishes of 
Aberystnith Bodwclty, liettws Nevvyd, Hryn- 
gwyii, and hamlet of Clvtha (soo Tredegar and 
Usk). 

Chepston\ Chepstow, except tho parishes of Lhiii- 
soy and Llarigwn, Llanvihang(d-'J'or-y-mynydd, 
Wolvesncwlon, and the western division of 
Newchurch (see Usic), 

Monmoutliy Monmouth, except the parishes of Llan- 
deiiij}', Llanishen, and Uaglaiul (see I’sli). 

Newport, Newport, except the paii.^<t.>s of Llan> 
hennock, Keineys Inferior, and Tredunnoch (see 
Usk). 

Ponti^pool, Polity pool, excejit the snh-district of 
Usk and tlie pnrisiies of Olnscoed, Llandegoetli, 
and Lhingihhy (see Ihk). 

Tredegar, 1‘arishcs of Aberystruth and Bedwelty, 
in Abergavenny. 

Vskf 'I’he sub-district of Usk, in Pontypool, con- 
sisting of the parishes of Usk, Trostrey, Llangi*- | 
view, Gwevnesney, Lhmllowel, Llanbadoch, 
Lhmtrissent, Kemeys Commander, and Goyirey, I 
with tlie hamlet of Gwehellog and precinct of 
Monksivood. The parishes of Bettws Newydd, 
Bryngwym, Glascoed, Kemeys Inferior, Llande- 
goeth, Llangwn, Llansoy, Llanvihangel-'ror-y- 
mynydd, Llanishen, Llandenny, Llanbennock, 
Jjlangibby, the western division of Newchurcli, 
Ragland, Tredunnoch, Wolvesnewton, and the 
hamlet of Cl ytha. 

KORFOLK. 

Aitlebaroiiffh, Guiltcross, AVayland. 

AyUftam, Ay 1 sham. 

Downham Market, Downham Market, except the 
parishes of Holmo next Runcton, Tottenhill, 
Worniegay, Watlington, Wiggenholl St. Mary 
Magdalene, Wiggeiiliall St; Germains, and 
Wiggenhall St. Peter (see King's Lynn), 


East Dereham, Mitford and Launditch. 

Harleston, Depwado, except the sub-district of 
Forncett, and the parishes of Diss, Scole, Thorpe 
Ppfvtt, Frenzo, and Thelverton, in iho sub- 
district of Biss (see IVymondhum and Eye). The 
parishes^ of Flixton, I loinersfield. All Saints 
South Klmham, St. Cro.s 3 South Flmbaiu, Sr. 
James South Klmham, St. Margaret South Elm- 
harn, St. Michael South Klmham, St. Nicholas 
South Elrnhani, and St. Peter South Klmham, in 
Wangford. fhe parishes of Fressingfield, Mcnd- 
liain, Metfiehl, Syl^hain, Weybread, Wingfiold, 
and Withersdule<iin tho sub-district of Strudbrokc, 
in Iloxne. 

[Jolt, Krpinghnm, except the sub-district of North 
Wnlshani, in Krpinghain (see North Wolsham), 

King's J.ynn, King’s l^yiin, Freobridge Lynn, 'i’ho 
))arishes of Anincr, Clenchwarton, Dersinghain, 
Hoach.uii, Holme next Runcton, Ingoldostiiorpe, 
Sedgoford, Shernborne, Snetti.shaio, 'reriington, 
St, Clement, Terrington St. .fohn, 'I’ilney All 
Saints, Tihiey St. Lawrence, Tilnoy cum Isling- 
ton, 'J'ottciihill, AViitlington, Wiggenliall St. Mary 
Magdalen, Wiggenhall St. Germains, Wiggenhall 
St. Peter, and Worniegay. 

fJttle IVatsingliam, Walsiugham, Dix’king, except 
the parishes of Anmer, Dersinglnim, Meacharn, 
Ingoldesthovpp, Sedgoford, Sh-^rnhorne, and 
Snettisham (sec. King's Lynn). 

North IValsInnn, 'I’unstend and Happing. 'J'ho sub- 
district of Xorth Walsham, in Krpingham, con- 
si.sting of the parishes of North VValsham, 
Antinghain, Gimingham, G unton. Knapton, 
Repps North nt)d Soutli, Sidestrand, Sitffreld, 
Thorpe Market, 'rrimingham, I'runch, and 
Mundsley. 

Norwich, Blofiold, Henstend, Norwich, St. Faith, 
1’lie sub-district of Lodilon, in Loddon and 
Clavpj'ing, consisting of the parishes of Brooke, 
•Burgli Apton, Heckingharn, Howe, Yolverton, 
Alpington, Ashby, C'arleton, Cbedgrave, ( ’hixton, 
Ilardley, Ililliiigton, Langley, Loddon, Sisland, 
and ’^I’luirton. The sub-clistrict of Costessy, in 
Forehoe, consisting of the parishes of Jlarford, 
Burnhaiii-Brnoni, JJawburgh, Bowtliorjie, Bran- 
don Parva, Caileton Forehoe, Colton, CostesiSy, 
Coalim, Ka.sfon, Marling ford, Runhull, Well- 
borue, and Wramplingham, 

Stvajl hu m, S w a ft'li u lu . 

Tliet ford, Thetford, 

Uymoiulhum, Forehoe, except the suh-district of 
V.'ostessv (see Norwich). 'I he sub-district of 
Forncett, in Hepwatlo, consisting of the parisbe 
of Ashwolthorpo, Aslacton, Bunwcll, Carlton 
Rode, Forncett St. Mary and St. Peter, Funden- 
hall. llapioii, MouUuu Great, Tacohieston, and 
'1 ibbenhuiu. 

Great Ynrmonih, l\ast and West Vlegg, Yar- 
mouth. The sulvdistrict of Gorlestoiic, in Miit- 
ford and Lothingland, consisting of the parishes 
of Hopton,Gorlestone with South Town, Fritton, 
Burgh Castle, Bradw’ell, and Bellou. 

NOItTUAaiPIONSIllKL. 

Brackley, Brackley. 

Davenhy, Daventiy. 

Kettering, Kettering. 

Northampton, Brix worth, Hardingstone, Korthamp- 
ton. 

Oundle, Ouudle. 

Peterborough, Whittlesea, Peterborough, except the 
parish of Orowland (see Spalding). 

Thrupstone, 'J'hrapstone, the pnri.shes of Shelton, 
«3eaii, Tilbrook, Great Catworth, and Long Stow. 

Toiccester, Potterspury, except the parishes of 
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Calverton, Wolverton, and Stoney Stratford (soo 
Newport Pagnell). Towceater. 

Wellingborough, Wellingborough. 

NORTHUMBERLAND. 

Alnwicl, Alnwick. 

Belford, Belford. 

Bellingham, Bellingham. 

Berwick, Berwick. ( 

JIallwhisile, except the pamhes of Kirkhaugh and 
Knaresdale (see Alston ) . 

Hexham^ Hexham^ except the parish of Shotley and 
chopelry of Whittonstall (see Shotley Bridge), 
Morpeth, Morpeth. • • 

Kewcastle, Castle Ward, Newcastle. 

North Shieldsy Tynemouth. 
llothburu, Bothbury, 

Wooler, Cilendale. , 

NOTTINGHAMSHIRE. 

Bingham, Bingham, except the parishes of Edwal- 
toii, Koyworth, Plumtrce, and 'i’ollerton (see 
Nottingham). 

East lletford. East Retford. 

Mansfield, Mansfield, except the sub-district of 
Blackwell (see Alfrelon), 

Newarh, except the* parishes of Barkston, Foston, 
flaughnin, Mnrston, Allington East and West, 
Sedgebrook, and Syston (see Grantham), South- 
well, except the parishes of Bough ton, Kdwin- 
Btow, Kirton, Ruiford, W,ellow, and Walosby (see 
Worksop), 

Noltingh im, Nottingham, Radford. Basford, except 
I; the parishes of Annesley with Kelley, Ileanor, like- [ 
stone, Kirkby in Ashfield, and Selstone (see Alfre- 
ton and helper). The parishes of Attenborough, 
Brancote, Stapleford, Edwalton, Keyw*orth, 
Pluintree, and Tollerton. 

TI'oi Aw;), ^Vorksop. The parishes of Boiighton, 
Edwinsiow, Kirton, llufford, Wellow, and 
Walcsby. 

oxroKDSiiini'.. 

Banhii ry , Banbury. 

Bicester, Bicester. 

Chipping Noi'ion, Chipping Norton. 

Ch'ford, Oxford, llendington, Tho sub-district of 
Cumner in Abingdon, except the parish of Bes- j 
sensleigli and parish or chapelry of Wootton, | 
coijsisting of the parishes of Cumner, Binsey, | 
North llinckspy. South IJincksey, and Wytham, I 
and precinct of Seacourt (see Abingdon), 

Thame, Thame, The parish of Him ire, | 

Witney, Witney. | 

JVooditocT, Woodstock. | 

llUTLANDSnillE. 

Oakham, Oakham. The parishes of Owston, With- 
coie, and the hamlet of Wiiatborough, in the 
pnrisli of Tilton. 

Uppingham, Uppingham. The parishes of Alexton, 
Tugby, Loddin^ton, Skeffington. 'J'he chapelry 
of Goadhy, in Uic parish of Billesden. The 
parochial chapelry of East Norton. 

SIIROI'SHTIIE. 

Bishops Castle, Clun. The parish of Church Stoke 
and township of Aston. 

JBridgenorihf Bridgonorth. 

Cleobtiry, Cleobury 'Mortimer. 

Drayton, Drayton Market. 

Ludlow, Ludlow^ This parishes of Acton Scott, 
Sibdon Carwdod, and Wistanstow, 

Madeley, Madeley, Shiffnall. 

Newport, Newport. 

Oswestry, Oswestry^ except the parish of Chirk 


(see Ruahon), The sub-district of Ellesmere, in 
Ellesmere, consisting of the parishes of Hordley, 
Welshnmpton, and Ellesmere, except the town- 
ship of Benley (see Wrenham), 

Shrewsbury Atchom, Shrewsbury, Church Stretton, 
except the parishes of Acton Scott, Sibdon Car* 
w'ood, and Wistanstow (see Ludlow), The sub- 
district of Baschurcb, iu Ellesincwe, consisting 
of the parishes of Pettoo, Baschurcb, including 
chapelry of Little Ness, Middle, including the 
chapelry of Jladnull Ease, and parish of Great 
Ness. 

IVem, Wem and Whitchurch, excojit the parishes 
of Ightdold and Whitchurch (see Whilchiirch). 

Wellington, Wellington. 

Whitchurch, The parishes of Whitchurch and Ight* 
field. The parish of Hanmer, and chapelry of Is* 
coyd. The townships of Agdcn, Bradley, Chid- 
low, Cborllon, Cuddington, Malpas, Newton by 
Malpas, Olilcastle, Overton, Shocklach Church, 
Shocklach O viatt, Stockton, Whichaugh, Wigland, 
and the chapelry of Throapwood. '1 he townships 
of Audlom, Bickley, Buerton, Dodcott with 
Wilkesley, Hampton, Macofen, JMsirbury with 
Quoisloy, Norbury, Tushinghuiu with Grindley, 
and Wirswull. 

SOMERSETSHIRE. 

Bath, Bath. The sub-district of Newton in Keyn- 
shnm, consisting of the parishes of Jiurnett, 
Corapton-Dando, Corston, Marksbiiry, Newton 
St. Loe, Priston, Saltforil, and Stanton Prior. 

Bridgewater, J Iridgew'at f r. 

Chard, Chard, except the sub-district of Crewkerne 
and the parishes of Kingstone, Seavington St. 
Michael, Seavington St. Mary, Sbepton Beau- 
champ, Stocklinch Otfersey, Stocklinch St. Mog- 
dnlon, and West Dawlish (see CrewJcerne), 

ClntUm, Clutton. 

Crewkerne, I he sub-district of Crcw’kcrne, in Chard, 
consisting of the parishes of Chillington, Crew- 
kerne, Cud worth, Dinuington, Hinton St. George, 
Lopei), Morriott, and Way ford. The jiarishes of 
Chiselborough, Middle (Jliinnock, West Cbin- 
noclc, Haselbury Plucknctt, Kingstone, North 
Perrot, Seavington St. Micliael, Seavington St. 
Mary, Soutlj Pelhcrton, Shepton Beauchamp, 
Stocklinch Ottersey, Stocklinch St. Magdalen, 
and West Dawlish. "J’he sub-district of Mister- 
ton in Beaminster, consisting of the parishes of 
Choddington, JMisterton, Mosterton, Seaborougb, 
and South Perrott. 

Frame, Frome. I’lie parishes of Batcombe, Down- 
head, East Crnnmore, Stoke Lane, and Upton 
N oble. 

TAinyporl, Langport. The parisli of Stoke St. 
(iregory and chapelry of Longload in the parish 
of Murtock. 

Taunton, Taunton, except tho parish of Stoko St. 
Gregory (see Langport), 

Wellington, Wellington. 

Wells, Wells. Shepton Mallet, except the parishes 
of llatcombe, Downliead, East Cranmore, Stoke 
Lane, and Upton Noble (see Frome). The sub- 
districts of Axbridge and Winscoinbe, and Wed- 
xnore and Mark, in Axbridge, consisting of tho 
parishes of Axbridge, Rowborrow, Winscomhe, 
Christon, Compton Bishop, Cheddar, Shi pbam, 
Loxtou, and Nyhmd-with-Batcoinbe, Wedmore, 
Chapel Allertoii, Mark, Biddishuio, Wear, nod 
Badg worth. 

Westo7i^super-Mare, Axbridge, except the sub-dis- 
tricts of Axbridge and Winscombe, Wedmore and 
Mark (see Wells). 

WillUott, Willi ton. 
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TFtwcflirt.m, Wincnnton, 

Yeavilt Siierborne, Yeovil, except tlve parishes of 
Cliiselborotinh, Middle Chi nnock, West Chinnock, 
Haselburv Pliicknetr, North Pdrrott, South Pe- 
therton, and chapelry of Longload (see Crew^ 
lee me and I^ingfuirt). 

STAFron nsrjinE. 

Burloihon^Trent, Burton, except the sub-district of 
Ilepton (see Dahu). 

Cheadle, Chejidlc. The parish of Croxden with 
Great Yut 

Tlanleif, St(jke-on-Trent, except the townships of 
Clayton and SeabriJgo (seo Newca&tle-under- 
Lyme). Woolstanton and Burslem, except the 
to \v nsii ip o f K n ti t ton (see Kewcast le-u nder- Lyme ) . 
1 he [larishes of Nortoa-on-thc-Moors and Trent- 
ham. 

Leek, Leek and Longnor, except the parish of Nor- 
ton-on -tho-Moors (see Hanley). 

Lichjield, Lichfield, except tho parishes of Riigeley, 
Longdon, Colton, Arrnitage-with-IIsmsacre, Pipe- 
Rid ware, n-iinstall-Uidwarej and Mavesyn-Rid- 
wnre (see Ilugeley). 

Newcastle-under- Lyme, Novrcastle-iindcr-Lvmo. The | 
townshi])s of ('layton, Seabridge, and Knutton. I 
Oldhnru, West Bromwich, except the sut>district j 
of Handsworth and Perry Bar (see Iiirmingham). \ 
Tlie chapelry of Smethwick in the parish of| 
Ilnrborne. 

litigeley, I’he parishes of iliigeley, Longdon, Colton, 
Armitago-with-Mansnere, Pipe-Ridware, Hnm- 
stall- Kid ware, and ISIavesyn-Ridware, 

StaJford.t Slaftbrd. The aiib-district of Penkridge, 
in Penkridge, consisting of the parish of Penk- 
ridgo (excepting the cinipelry of Stretton), the 
parish of (>huicli Katon. the chapelry of Baswich, 
in the parish of Baswich, the extra-parochial pre- 
cinct of Teddesloy-Ilay, and the township of 
Kinvaston, in the parish of Wolverhampton (see 
Wolverhampton). 

Stoncy Stone, except the parish of Trentliam (see 
Hanley), 

X'ttoxeter, L/ttoxefer, except the parish of Croxden 
with Great Vate (see CheadLe). 

Walsall, Walsall. 

Wolverhamjdon, W(»lv'erhainpton and Seisdon. The 
sub-districts of Brewood and CtUinock, in Penk- | 
ridge, consisting of tho parishes of Brewood, 
Lapley, Ibishhury, Cannock, Shareshill, Norton 
Canes ; the townships of Featlierstone, Hather- 
ton, and Milton, in the parish of Wolverhampton, 
the chapelry t)f Stretton, in the parish of Penk- 
ridge, and the extra-parochial precinct of 
Cheslyn-na3% 

SUFFOLK. 

BeccleSf Loddon and Clavering, except the sub- 
dislrict of Loddon (see AWiricii). Wangford, ex- 
cept tbe parishes of Flixton, Homersfield, All 
Saints South Elinliain, St. Cross South Elmbam, 
St. James South Elmbam, St. Margaret South 
Elniham, St. Michael South Elmhnni, St. Nicho- 
las South Elmhain, St. Peter South Elmbam 
(see llarleston). 

Bury St, Edmunds, Bur}’, Thingoe. Tho sub- 
districts of Walsham-lo- Willows in Stow, except 
tbe parish of Elmswell, consisting of Ashfield, 
Badwell-Ash, Hunston, Ilinderclay, Langham, 
Norton, Rickinghnll Inferior, Stdwlangtoft, Wal- 
sham-le- Willows, and Wattisfield (see Stow Mar^ 
Met). The parish of Thurston. 

Eye, Hartismere. The parishes of Diss, Scole, 
Thorpe Farva, Frenze, I'helveton, in the sub-dis- 
trict of Diss, in Depwade. The parishes of Den- 
ham, Stradbroke, and Hoxne, in tbe sub-district 
of Stradbroke in Hoxne. 


Eramlingham y Hoxne, except the sub-district of 
Stradbroke, (see Eye and Har lesion). Plomes- 
gate, except the sub-districts of Orford and Wick- 
ham Market (see Woodbridge). 

Hadleigh, Cosford, except the parishes of Bretten- 
ham, Cockiield, Kettlebaston, Lavenham, Pres- 
ton, and Thorpe Morioux (see Sudbury). 
Halesworth, Blything. 

Haverhitlf Risbridge. The parishes of Ridgowell 
and Stain bourne. 

Ipswich, Bosmere and Clay don, Ipswich, Samp- 
ford. _ 

Lowesioft,lSlulIova and I^thingland, except the sub- 
district of Gorlestone (seo Great Yarmouth), 
AfUdenhall, M ildenliall . 

Stow Market, Slow, including the pari.^li of Elms- 
well, hut exceptinjf all tho rest of the suh-district 
of VValslnm-le- Willows, and the parish of Thurs- 
ton (see Bury St. Edmunds). 

Sudbury, Sudbury. The parishes of Brettenham, 
Cockfield, Kettlebaston, Lavenham, Preston, and 
Thorpe Morioux. 

JVoodbridge, Woodhridge. I'ho sub-dislricts of Or- 
ford and Whekharn Market, in Plornesgatc, con- 
sisting of the parishes of Wickham Market, 
Blaxliall, Chillesford, Ikon, Orford, Sudboiirne, 
Tunstall, Wantisden, Butley, Campsey-Ash, 
Ey^ke, Uacheston, Marlcsford, and Ueiidlesham. 

Chertsey, Chertsev. Staines, except the parishes 
of f*ranford, Uarlington, and Ilarmoridsworth 
(see Uxbridge). I’he sub-district of Egham, in 
Windsor, comprising such parts of tho parishes 
of Egham and Old Windsor as lie south and west 
of the road leading from the Thames, near Lea- 
tlieriuke House, up Priest Hill, througii Bisliops- 
gatc and Hardimans, to th * twenty-third mile 
stone on the Reading Road, and the whole of tho 
parishes of Sunning Hill and Thorpe. 

Croydon, Croydon. 

Dorking, Di>rking. 

Epsom, Epsom. 

Furnham, Farnborough, Furiiham, except llie parish 
of Bramshott (see Midhurst), 

Godabning. The parish of Godalming. Hambleton, 
except the parishes of Shalford, St. Martlia-on- 
the-IIill, and Wonersh (see Guildford), 

Guildford, Guildford, except the parish ofGodal- 
niing (see Godaiming), I'he parishes of Shalford, 
St. Martha-on-the-llill, and Wonersh. 

Kingston, Kingston. 
lieigaie, Godslone, Reigate. 

Wandsworth, Wandsworth and Claphara. Rich- 
mond. 

SUIIREY METnOPOMTAN DISTRICTS. 

1. Southwark, The district of the Southwark County 
Court of Surrey shall include the Superintendent 
Registrar’s Districts of Rotherhitlio, Bermondsey, 
Saint George Southwark, Saint Olave, and Saint 
Saviour, and so much of the Superintendent Re- 
gistrar’s districts of Newington and Lambctb as 
lies north of a line drawn from the River 'I'hames 
at Lambeth -stairs, along the middle of Church- 
street, and Lambetli-road, to the Westminster- 
road, thence along the middle of the W^estminster- 
road to Brook-street, thence along the middle of 
Brook-street and Lambetli-place and Garden- 
place, by Tae south side of tbe Fishmongers’ 
Almsliouses, to the High-rood, Newington Butts, 
thence along the middle of tbe High-road, New- 
ington Butts to Cross-street, thence along the 
middle of Cross-street to the Wal worth-road, 
thence along tbe middle of the Walworth-road to 
East-street, thence along the middle of East- 
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street^ Riclimond-terrace, Apollo-buildiogs, Prior- 
place, Sion-place, and EasMane, until it is cut 
by tlie boundary of Saint George, Southwark. 

2. lAimhelh, Tho district of the Lambeth County 
Court of Surrey ehall include the Superintendent 
Registrar’s district of Camberwell, and so muc h 
of the Superintendent Registrar’s districts of 
Liiinhelh and Newington ns is not in thci district 
of the Southwark County Court of Surrey, and so 
much of tlio SuporintcMident Ut‘gisirai ’s district of 
Greenwich as lies west of the Croydon Railway. 

SUSSEX. 

Anivdd^ Worthing, except tho siih-dislrict of 
Broadwater, ami exc^epling also the parishes of 
jAngiiioring, ('Ia])i>acn, Insist Preston, Goring, 
Kingston, Palching, and , West Ferring (see 

Hrifrhtiiv^ Brighton, Steyning, except, the parishes of 
Buttolplis, Coombs and Souipliug. (see Wmlhlng), 
Tlie jiarishes of Oviugdeaii ami Rottingdean. 
Chichester^ Westhourne, West Ilaiupnetr. Chiches- 
ter, including ilie parish of Slimlen, hut «‘xc<*pr.- 
ing all the rest of the sub-district of Sutton (see 
Petworlh), 

CucKJieltlf Cuclvfield. The parish of Wivelsficdd. 
Kiisl (Jrinslend, Fast Criiistead. 

Hastings, Hastings, Battle, live. 

Jlorsham, Horsham. 

Jjswes, Kasthounie, llailsham, T.ewes, except the 
parishes of Wivelslield, Ovingdeaii, ami Rottiiig- 
dean CucHield and Hrightou) • Ccklicdd, ex- 
cept the pnrishea of J\J ay field and ilotherfielcl 
(see Tonbridge Wells), 

Aiidhurst, Midimrst, except tho parishes of Selham, 
Tillington, Lcxdsworih, Liirgtisliall. and North 
Chapel (see Pelworlh), 'J’he parish of Bram- 
shott. 

Petu'oith, Pet-vrorth, Thakehatn, exc’.opt the parish 
of Kimlc'ii (see Worthing), 'J'lie suh-distriert of 
Sutton, in C/hichesler,, except the pariah of Slin- 
clon, consisting of the parishes ol Kgdeau, Fiille 
worlli, t'oates, Punctnn, Burton, Barhivingtoii 
Suttorj, IJignor, Bury, (ireatharn, Ileysliott, and^ 
y tiling of West Burton (eee Chichester). The 
parishes of Selham, I'illiiigton, Lodsworlli, Lur- 
gashall, and North Chapel, 

Worthing, the sub-district of Broadwater, in Wor- 
thing, consisting of the })nrisheB of Broadwater, i 
Durrington, Heene, Lancing, and West i'arring. ^ 
TJie parishes of Buttolphs, Coombs, and Sompt- ! 
ing. '1 he |)arishes of Angmering, Clapham, East 
Preston, Finden, Goring, Kingston, Patching- 
West Ferring, 

WAawicKsiJinE. 

Alcesier, Alcester, except the parish of Ipslev (see 
Itedditch), * I 

Atherstone, Atlierstone, except the parish cf Aiisley 
(see Ktnienton), 

Birmingham, Aston, Birmingham. Kingsnorton, 
excefjt the parisli of Beoley and Chapelry of} 
Smethwick (see IFest Bromwich and lieddilch.) ' 
1 he sui)-(listrict of Coleshill, in Meriden, except j 
the parisli of Church Bickenhill, consisting of 
the parishes of Colcshill, Lea Morstofi, Alnxstokc, 
ShustoKc, Sheldon, Upper AVhitacre, and Low'er 
Wliitacre, (see Solihull), Ihe sub-district of 
Haudsvi’orth and Perry Bar, in West Bromwich, 
consisting of the parish of Handsworth. 

Coventry, Corentry, Folesbill, except the parishes 
of Bed worth and Wolrey (see Hinchky a nd Nun- 
eaton). The sab-dislrict of Meriden, iVi Meriden, 
except the perish of Bampton in Arden, consist- 
ing of the pariabesof BerkeswelJ, Meriden, Pack- 
ingtoo Great and LittJe^ Corley, FiUougle/, and. 


Allesloy, and the cha|»elry of Coundon in tUe 
parish of Holy Tr’nity (see Solihull)m 

Kuneiiton, Nuneaton. The parishes of Ansley and 
Bedw'orlb. 

Jfughif, Rugby. 

Solihull, Solihull. The pnrislffes of Chuich Bicken- 
hill, and Hampton in Aidon, 

Southnm, Southam. 

Stratford, Stiatford, except tho sub-district of Woot- 
ton Wawen (see IFtfru-ie/). 

Tannvort h , 'I'ani worth. 

Il'oririr^:, Warwick. The sub-district of Woottoii 
Wawen, Benudesert, Preston- Bnggott, Claverdon, 
Bearley, and Wolverton, and the hamlet of 
Langley. 

WESTMORELAND. 

Amhleside, The suh-district of Ambleside, in Kendal, 
consisting of the parishes of Grasmere and Win- 
dermere, th(.» townships of Crook and Hugil, and 
the c'bapelries of Kentniere, Stavelynether and 
Over, in the parish of Kendal. Tho sub-district 
of JIawkshead, in Ulverstone, consisting of the 
parish tkf Hawkshead, and tho chapelries of 
Church Conistone and -Torver, in the parish of 
Ulverstone. 

Apjdehy, F.nst Ward. 

Kirlihy Kendal, Kendal, except the sub-districts of 
Ambleside and Kirkby Lonsdale (sec Ambleside 
and Kirkby Lonsdale.) 

Kirkby Lonsdale, Sedbergh. The sub-district of Kirk- 
by Lonsdale, in Kendal, consisting of the parish of 
Kirkby Lonsdale, except the chapelry of Fir- 
bank, the townships of Holme, Burton in Ken- 
dal, and Fresteu Patrick, in the parisli of Burton 
in Kendal, the township of Furleton, in the 
parish of Beethum, and tho township of Preston 
Richard, in the parish of Heversham. The sub- 
ilistrict of Bentham in Settle, consisting of tho 
imrishes of Bentham, and Thornton in Lonsdale, 
and the township of Cla])ham-cum-Ne\vby, in 
the parish cf Clapham. The chapelry of Ark- 
holme with Cawood, the townships of Melling, 
w’ith Wray ton and Weunington, tho parish of 
Whittington. 

WILTSHIRE. 

Bradford, Bradford, except the parish of Brough- 

j ton Gifford and chapelry of Atworth (sto Mellcs- 
ham), 

Caine, Caine. 

C h ippe n ham, C h i jipenh am . 

Devizes, Devizes. 

Alalmeshury, Malmesbury, Tetbury, except tlio 
parishes of Kingseote, Newington Bagpath^ and 
t)zle worth (seo Dnrsley). 

Afarlhorongh, JVIarlborotigh, Pewsey, 

Melkshum, Melksham, except the parishes ofHil- 
perton and Trowbridge (see Trowbridge), 'I'lie 
parish of Broughton Gifford and chapedry of At- 
worlh, 

Salisbury, Alderhury, Amesbury, Salisbury, W^ilton. 

Swindon, Cricklnde and AVootton Bassett, High- 
worth and Swindon. 

Trowbridge, the parLsIies of Ililperton and Trow- 
bridge. 

Warminster, Warminster. 

Weslbury, Westbury and Whorwelsdon. 

WORCEBTEnSIl 1 R E. 

Bromsgrove, Bromsgrove, except the parishes of 
Alvechurcli, Coston Hackett, and Tardebigg (see 
Itedditch), 

Di'oitwich, Droitwich, except the parish of Harfle- 
hury and hamlet of Upper Mitton (see Kidd§r» 
minster). 
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Dudlei), Dudley. 

Eveshanif Evesham, 

Kidderminster, Kidderminster. The parish of Ifart- 
lebiiry and hamlet of Upper Mitton. 

Perihore, Pershore. 

Redditch, rheparisheiLpfTardehi^cr^ Ipsley, Beoley, 
Alvecluirch, and Coston Ilackett. 

Shipston, Shipston. 

Stourbridge, Stourbridge. 

Tenbiirif, i ’enbury. 

Upton, Upton-on*Severn. 

Worcester, Worcester, IMartley. 

YORKSHIRE (eAST RIDINC). 

Beverlep, Beverley. The sub-districts of Brandsbur- 
ton and Hornsea, in Skirlaugh, consisting of the 
parishes of Atwick, Catwick, Goxhilh Hornsea, | 
B rand sb ni ton, Mappleton (except the township of 
Great Cowden), Bewholine, and Sigglesthorne, 
the townships of Dunnington, in the parish of 
Beeford, of llempholine, in the parish of Leven, 
and of i^onwick, in the parish of Skipsea. 

Bridlington, Bridlington. 

Great DnfJieLd, Driffield. 

Hedon, Patrington. The parish of Ilcdon and | 
townsliip of Preston. Tho sub-district of Hum- 
bloton, in Skirlaugh, consisting of the parishes of 
Hunihlelon and Sproatley, and the townships of 
Garton-witii-Urimston, Lelle)', and Wyton, 

Ilowden, ilowden. 

Kingslon'Oii-IJull, Kingston-on-llull. Sculcoates, 
except the parish of Hedon and township of Pres- 
ton (see Hedon). Skirlaugh, excejit tho sub- 
districts of Brandsburton, llumhleton and Horn- 
sea (see Beverley and Hedon)* Pocklington. 

voiiKsnniE (west riding). 

Barnsley, Kcclesiiold. Tlie sub-districts of Penis- 
tone and Wortley in Wortley, consisting of the 
townships of Gunthwaite, Ingbirch worth, Lung- 
BCtt, Hunshelf, Hoylandswayne, Penistone, Ox- 
spring, Thurlstone, Thurgolaud, Wortley, Tuii- 
kersley. 

Boston, I'adcaster. The townships of J.inton and 
Wether by. 

Bradford, Bradford. 

Dewsburxjj Dewsbury. 

Doncaster, Doncaster. 

Ooflte, Goole. 

Halifax, Halifax. 

liolmjirth, The townships of Austonley, Holme, 
Honley, Nether 'l liong, and Upper Thong, in the 
parish of Almondbury. The ])arish of Kirkbur- 
ton, except the townships of Kirkhurton and 
Shelley fsee Huddersfield). 

Huddersfield, Huddersfield, including the townships 
of Kirkhurton and Shelley, but excepting tho rest 
of the parish of Kirkhurton, and excojiting also 
the townships of Austonley, Holme, Honle}^ 
Nether Thong, Upper Thong, in the parish of 
Almondbury (see Holmfirth). 

Keighley, Keighley. 

Knaresliorough, Knarcsborougli, excejit the town- 
ships of Linton and Wetherby (sec Boston), 

Leeds, Leeds, Hunslet. 

Otley, Otiey. 

Pontefract, Pontefract. 

Jiipon, Pateley Bridge, Ripon, 

Rotherham, Rotherham. 

Saddleivorthf Saddleworth* 

Selby, Selby. 

Settle, Settle, except the sub-district of Bentbam 
(see Kirkby Lonsdale), 

Skipton, Skipton. 

Thorne, Thorne. 
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T od morden , 'I'od niorden , 

Wakfetd, W uke field . 

YORKSHIRE (nORTH RIDING). 

Easi ngwold, Easi n g w ol d . 

Hetmsley, Ilehnsley. 

Leyburn, Askrigg, Bedale, TiCyburn. 

Kew Malton, Malton, Pickering. 

Northallerton, Northallerton , 

Richmond, Roetb, Biclimond. 

Scar borough, Scarborough . 

Stokesley, Stokesley, Guisliorougb. 

I'hirsk, 'I’hirsk. 

Whitby, Whitby 
York, York, 

ANCLl-SEV. 

Llangpfui, Anglesey.* The sub-district of Beau- 
maris, in Bangor and Beaumaris, being all the re- 
maining part of the Isle of Anglesey. 

R n rCKN OCKSll 1 11 E. 

Brechnoch, Brcck nock. 

BuUlh, Builth, 

Crickhowell, Crickhowell. 

Hay, Hay. 

C A !•: U M A RTIl E N S H IRE. 

Oaermarthen, (hievmarthen. 

Llandeilofaivr, I ilandcilofawr. 
hla ndo very, LI a n d 0 v cry. 

Liuuelly, Idanelly. 

Newcastle in llmlyn, Newcastle in Emlyn. 

CARS UVO sail IKK. 

Bangor, Bangor and Beaumaris, except the sub- 
, district of Beaumaris (see Llangefni), 

I Carnarvon, Carnarvon. 

Conway, Conway. 

[ Bortnmdoc, Festiniog 
Pwllheli, Pwllheli. 

OAIIDIGANSIIIUE. 

Ay.ruyron, Aberayron. 

Aberyslwith, A boryslwith. 

Cardigan, Cardigan, 

Lampeter, Lamjieter, Tregaron. 

DENBIGHSHIRE. 

Denbigh, The sub-district of Denbigh in St. Asaph, 
consisting of the parishes of Denbigh, Hewllan, 
Llansannan, and Llsinefydd. The parishes of 
Rodfarry and Llanfairtalhaiarn, The parishes of 
Nnntglyn, Llanrhaiadr, Lhindyrnog, and Llaii- 
gwyfan, 

Hunrwst, Llannvst. 

Ruahon, The sub-district of Ruabon, in Wrexham, 
consisting of the parishes of Ruabon and Erbe- 
stock. The parish of Chirk, in Oswestry. The 
parish of Llangollen, in Corwen. 

Ruthin, Ruthin, except tho parishes of Nantglyn, 
Llanrhaiadr, Llaudyrnog and Llangwyfaii (see 
Denbigh), 

Trrea?//.aHi, Wrexham, except the sub-district of Ru- 
abon, and the townships of Agdcn, Bradley, Chid- 
low, Cherlton, Ciiddington, IMalpas, Newtou by 
Malpas, Oldcastle, Overton, Shocklach Churchy 
Shocklach Oviatt, Stockton, Whichaugh, Wig- 
land, and the chapelry of Tbreapw’ood (see Ruabon 
and Whitchurch), The sub-district of Overton, 
in Ellesmere, consisting of tho parish of Overton 
and township of Penley. 

FLINTSHIRE- 

HiAsnuU, Holywell, except the sub-dietricU of 
Mold and Flint, (see JKi/d). . r, , 

I^old, The sub-districts of Mold and Flint, in Holy- 
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well, consisting of the parishes of Mold, Cilccn 
Flint, Halkin, Northop, and the chapelry c 
Nerquis. 

St, Asaph, St, Asaph, except the sub-district c 
Denbigh, and the parishes Bodfarry and Llaii* 
fairtalhuinrn (see Denbigh). 

CLAMOnCANSninE. 

Bridgend, Bridgend and Cowbridge. 

Cardiff, Cardiff, 

Merthyr Tydfil, Merthyr. 

't^eath, Neath. 

Svtansea^ Swansea. 

AlERIOXETIISIfIRE* 

Bala, Bala, 

Corwen, Corwon, except the .parish of Llangollen 
(see Ruahon), 

DolgeUy, Dolgelly. 

M ONJT.OM MR Y6H I K F. 

LlanfyUiu^ Llanfyllin, except the parishes of Llan- 
faircaereinion and Llangyniew (see Welchpool). 

Llanidlites, The sub-distriibts of Up|)er and Lower 
Llanidloes in Newtown and Llanidloes, consist- 
ing of the parishes of Llanidloes, Llnngirrigg, 
and Tref Rglwys. 

Machyn n I let h. Mad ly nl le th. 

Newtown, Newtown and Llanidloes, except the sub- 
districts of Upper and Lower Llanidloes (see 
LtanidUes). 'I’he parishes of Llandysstl and 
Llan mere wig. 

Welchpool, Montgomery, except the parishes of 
Llandyssil, l.liininerowig, and Church Stoke and 
township of Aston (see Newtown and Bishops- 
castle). The parishes of LUnfaircaercinion and 
Llangyniew. 

rEMnaoKESiiiRc. 

Haverfordwest , Haverfordwest. 

Narberth, Nsirlu'rtli, 

Pembroke, Pembroke. 

RADNOR. 

Bresteig/ie, Ktii<;Jiton. 'J'ho sub-district of Presteigne, 
in Presteii ne and Kington, consisting of the 
parishes of Hyton, Cascob, Upper Kinshnni, I 
Knill, Lingen, Norton, Pillotb, Presteigne, and 
AVhitton. 

Bhuiadr, Ilhaiadr. 

AVm. L. Bathurst. 


TESTIMONIAL TO MR. ANDERTON. 


We always rejoice n Iw opportunity of 
making known any nonour or distinction con- 
ferred on members of the profession, and there- 
fore record the following testimonial regarding 
the valuable services rendered to the Irish 
Society by Mr. Anderton, the solicitor. We 
the more gladly notice this public reward of 
honourable exertion on account of the services 
long ago rendered to the profession when Mr 
Anderton was Secretary of the Metropolitan 
Law Society. 

''At a court of the Honourable the Irish So- | 
ciety, held in the Irish Chamber, Guildhall, 
London, on Wednesday, the 10th day of Feb- 
ruary, 1847i ^ 


'^JoiiN Humpiikry, Esa,, Aldennan, M. P., 
Governor, in the chair. 

It was unanimously resolved, That this so- 
ciety desire to acknowledge the deep sense they 
entertain of the value of ijje services rendered 
by their resjiected colleaf^e James Anderton, 
Esq., in the honourable and responsible situa- 
tion of Deputy-Governor, during the past year, 
for the valuable assistance which he has 
afforded in their deliberations, and for his 
courteous and impartial demeanour when pre- 
siding over them, and upon all occasions, llie 
Society desire especially to recognise the judi- 
cious and discriminating alterition displayed 
by him whilst visiting their estates in the 
county of Londondeny, with a deputation of 
the Society, and for the able report presented, 
with reference to this important portion of their 
trust, for his j>ractical suggestion for the im- 
provement of the Society’s estates, the pros:- 
})erity of their tenantry, and of the province of 
Ulster in general. 

“The Bociety cannot omit noticing with 
much approbation, the able, prudent, and dis- 
interested co-operation of the Depiily- Governor, 
in the conduct of a protracted, difficult, and 
[lostly litigation with the liishop of Derry, the 
:errnination of which was greatly facilitated by 
lis advice and assistance; and the Society 
ilcsirc to offer to him their best wishes for a 
ong continuance in his present, career of public 
usefulness and private estimation. 

“John E. Davies, Secretary.^* 

ANALYTICAL DIGEST OF CASES, 

REPORTED IN ALL THE COURTS. 

0ouvt0 of CTommou Ento. 

GROUNDS OF ACTION AND PRIN- 
CIPLES OF THE COMMON LA IV. 

AGENT. 

Ayent of a(f€nt.-—No priority with i^rincipaL 
I — A. being defendant in an action brouglit by 
B., paid the debt and costs to his outi country 
attorney for transmission to B. 'I'he attorney 
sent a cheque, exceeding the amount, to his 
I own town agent, directing him to ])ay the debt 
and costs out of it. The agent acknowledged 
the receijit by letter to the rountrj" attorney, 
and therein promised to aj)ply the money as di- 
rected; but he retained it in reduction of a 
debt due to him from the attorney. 

Held, that there was no sufficient priority to 
support an action for money had and received 
by A. against the agent. Cobh v. Beoke, 6 
Q. B. 930. 

CnseB cited in the judgment: Lilly v. Hays, 5 
A. fic K. 548 ; Williams v. Everett, 14 East, 
58@; Baron v. Husband, 4 B. & Ad. 611 ; 
Howell V. Brttt, 5 B. & Ad. 504 ; Moody v» 
Spencer, 2 D. & K. 6. 

AGREEMENT. 

See Lease, 

AMENDS, TENDER OF. 

See Damage Feasant. 
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BANKRUPT. 

See Contract. 

BARON AND FEME. 

1 . Acts of wife ^Surrender by attorney . — In 
the manor of L,, in Cumberland, the custom of 
tenure, (called tenant-right), is that the free- 
hold is in the lord, and the tenant holds of the 
lord, to him and his heirs for ever, according 
to the custom of the manor, at fixed rents and 
services. A fine is ])aid on every admittance. 
On aJienation, a deed of bargain and sale is 
executed by the alienor to the alienee, which 
the alienor brings into court, whereupon tWb 
steward, by proclamation, calls upon any one 
to come forward who can say why the alienor 
shall not surrender into the hands of the lord ; 
he then says to the alienor, “ you surrender 1 
into the hands of the lord, to the use of the 
alienee, his heirs and assigns ; are you content | 
to make this surrender?” On the alienor as- j 
senting, the steward, liy proclamation, calls on | 
any one to come forward who can say why thej 
alienee should not he admitted tenant. Then 
the steward says to the alienee, “ In the name 
of the lord I admit you tenant, to hold to you, 
and your heirs and assigns, according to the 
custom.” The jury then present the alienee 
as tenant ()n the alienation of tlic alienor, to 
hold to him, his heirs and assigns, according 
to the custom : the ]>argain and sale recites a 
licence from tlie lord to alien, which, after the 
admittance, is indorsed on the deed of barg 
and sale ; the licence is a notice of course, and 
a fixed sum is ])aid for it. When a married 
%voman conveys, she and her husband execute 
the bargain and sale in court ; the wife is then 
separately examined, and after that, the pro- 
ceedings go on as before staled : or the husband 
and wife may, out of court, execute the bargain 
and sale, and surrender, before the lord, his 


I in the life of her husband, J. surrendered^ to 
the lord; and the alienee was admitted. The 
entry was, that the husband and wife by J*, 
surrendered to the lord for the use of the 
alienee. 

On a case stating the above facts: Held, I . 
That the surrender to the lord was an essential 
part of the alienation ; and that the bargain and 
sale, without such surrender, did not pass the 
estate. 

Per Lord Denman, C. J., especially as the 
case concluded by stating the question to be, 
whether the deed of bargain and sale, and the 
surrender and admittance, were sufficient,, com- 
plete and valid, as against the heir. 

2. That J., as attorney for the husband, had 
no power to surrender. 

3. That assuming J. to he lawfully consti- 
tuted attorney for the wife, (and, per Pafteson, 
J., semhte, he was not), the ])ower expired by 
her death, and the surrender was therefore 
void. Graham v. Jadkson, 6 Q. B. 811. 

Gases cited in tbo judumiont: Bingham v. Wood- 
gate, 1 Buss. 6c M. 32, 760 ; Doe d. Earl of 
Carlisle v. Towns, 2 B. & Ad. 635. 

2, lVife*s property . — Promissory wo/c.— A 
feme sole, payee of a promissory note, ])ayable 
with interest, married, and her husband sur- 
vived her : Held, in an action on the note by 
her administrator, — I. That the note did not 
become the property of the husband, but passed 
to her administrator, though the husband had 
received the interest during her life ; for that 
he did thereby reduce the chose in action into 
possession. 

2. That the payment of such interest, in the 
wife’s life, to the husband, within six years 
before action brought, must be considered as 
made to him in the character of agent to the 
wife, and was an answer to a plea of the Statute 
of Limitations. 


steward or deputy, who examines the wife se- 
parately. Surrenders out of court may be 
made by or to the parties themselves, or 
their attorneys : the surrender may be made 
to the lord himself, or his steward or deputy. 
In all cases the surrender is stated to be made 
to the lord ; and the admittance afterwards 
may take place either in or out of court. The 
surrender and admittance are in all cases 


I 3, That, under stat. 6 Sc 7 Viet. c. 85, s. 1, 
the husband was a competent witness in such 
action to prove the payment of interest. Hart 
V. Stephens, G Q. B. 937. 

Cases cited in tlio judgment : llichnrds v. Rich- 
ards, 2 li. & Ail. 447 J Caters v. Madeley, G 
M. & W. 423. 

BILL OF EXCHANGE. 


entered on the rolls. 

A married woman, who before her marriage 
had been admitted as tenant, executed, jointly 
with her husband, out of court, a bargain tind 
sale being previously examined by the deputy 
steward. By the deed, the husband and wife 
“granted, bargained, sold, aliened, surrendered, 
set over, and confirmed ” (with the lord’s li- 
cence) to the alienee, according to custom ; then 
followed a clause, by which the husband and 
wife “do, and each of them doth, hereby, 
severally and respectively ordain, constitute, 
and appoint ‘ J.* their and each of their several 
and respective attorney, for them, and in each 
or either of their several names,” at the next 
or other court, to surrender into the hands of 
the lord according to the custom. 

At a court, holden after the wife's death, but 


See Estoppel. 

BYE-LAW. 

The governors were empowered by the 
charter to make bye-laws, and, in 1748, they 
enacted a bye-law, requiring certain (qualifica- 
tions in the future master, and ordaining, (for 
the encouragement of well-qualified persons to 
accept the office,) that no Master should there- 
after be displaced, removed, or removable from 
the office, unless some sufficient ca^use of com- 
plaint should be exhibited in writing against 
such master, and signed by the governors and 
their successors, and the same cause of com- 
plaint be first allowed of and declared by them 
to be a sufficient cause. ' 

Held by both courts that the governors had 
no right then to limit the discretion given by 
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tlie charter, and that the bye-law was void. 
Reg, V. Governors of Darlington School, 6 
Q. H. 682 . 

And see Charter, 

CHARTER. 

Removal of Schoolmaster without hearing in , 
defence., — Queen Elizabeth, by charter, founded 
and endowed a (grammar school at /)., and in- 
corporated certain persons and their successors 
as governors, and granted to them, for ever, 
full power and authority from time to time of 
electing, nominating .and appointing a master 
and usber of the said school so ofttm as to them 
and their successors, or the major part of them, 
occasion them moving thereto, should appear, 
and of removing the same master or Uvshcr from 
the said school, according to their sound dis- 
cretion, and of placing or appointing other or 
others more fit in their stead or steads. 

Held, hy the Court of Queen’s Bench, and 
by the Court of Exchequir Chamber, affirming 
their judgment, that, by the terms of the charter, 
the governors might, in their discretion, remove 
a master without summons or hearing, and 1 
although no charge against him had been ex- 
hibited to them. Reg, v. Governors of Dar„ 
lington School, 6 Q. B. 6S2. 

Case cited in the judgment: Kex v. Mayor of 
Stratford on- Avon, 1 Lev. 

And see Bye-Law, 

CHARTER-PARTY. 

1 . Construction, — By a chart er-])arty the 
owner of the ship agreea that she should pro- 
ceed direct to Ichaboe, and there load a full 
and complete cargo of guano, hy the ship’s : 
boats and tackle, and by the labour of the crew, 
and being so loaded, should proceed therewith 
to Cork or Falmouth, &c., and deliver the 
same, on being paid freight at 4/. !)S. per ton, ! 
restraint of princes and rulers, the acts of God ; 
and the Queen’s enemies, and perils of naviga- j 
tion, always excepted. Twenty-one working 
days to be allowed to the charterers, if the ship 
were not sooner discharged, at the port of un- j 
loading. I’he charterers to ship bags and other 
materials requisite for loading the ship, and to 
supply the stores for the vessel at cash prices 
for the vo5^age, and to deduct the amount from 
the balance of freight ; but in the event of the j 
vessel being lost, or any other unforeseen! 
causes preventing the completion of the charter- j 
party, the owner agreed to pay the charterers ' 
the amount of their disbursements for such 
stores. 

To a declaration on this charter-party, alleg- 
ing as a breach of it, that the defendant, the 
shipowner, did not load a full and complete 
cargo of guano on board the ship at Ichaboe, 
be pleaded a plea, which stated in substance, 
that he was prevented from doing so by an un- 
foreseen cause, viz., that on the arrival of the 
ship at Ichaboe, and within a reasonable time 
afterwards, no guano was to be found there ; 
and that he paid to the plaintiffs the amount of 
their disbursements for stores for the vessel. 

Held, that this plea was had in substance. 


for that the fact of no guano being to be found 
was not such an unforeseen cause preventing 
the completion of the charter-party,” as entitled 
the defendant to pay the amount of the dis- 
bursements, and that the charter-party was at 
an end, but that he was nevertheless bound by 
his positive contract to load a full cargo. Hills 
V, Sughrue, 15 M. & W. 253. 

Case ciled in the judgment : Marquis of Bute v, 
Thompson, 13 M. & W. 487. 

2. Freight, — A charter party stipulated that 
the ship should proceed from London to 
Bombay, and, being there loaded, should pro- 
ceed to London, and discharge in any dock the 
freighters might appoint, and deliver her cargo 
“ on being paid freight at and after the rate of 
4/. per ton,” &c. By a subsequent clause it 
was stipulated, that the freight was to be paid 
“ on unloading and right delivery of the cargo, 
in cash, two months after the vessel’s inward 
report at the custom house.” Held, that upon 
the construction of these stipulations taken to- 
gether, the freight was not ])ayable until two 
months after the inward report ; and the ship- 
owner had not, after the cargo was discharged 
pursuant to the charter party, any lien thereon 
for the freight. Alsager v. St, Katherine's 
Dock Company, 14 M. & W. 704. 

CONSIDERATION. 

See Guarantee, 

CONTRACT. 

1. Construction, — B. engaged to supply an 
engine and boilers for a steam vessel of A,, 

in conformity to the drawings and specifica- 
tion furnished by C. ; the engine to be got up 
under the superintendence of C,, and, when 
approved by him at the works, to be delivered 
by B. into the East India Docks, when B,'s 
liability ceases. One of the terms contained in 
the specification was, that the engine, &c., 
should be completed within two months : Held, 
that time was of the essence of the contract, 
and that B. was liable to an action at the suit 
of A, for not delivering the engine and boilers 
within the two months. IVimshursl v. Deelcy, 
2 C. B. 253. 

2. CoHStruciion,~'^Security before delivery of 
goods, — The plaintiffs contracted to fit up for 
the defendant a brewery at the house of a third 
})er6on, the whole to lie fixed complete for a 
certain sum, nothing being said about the time 
or mode of payment. When a portion of the 
work was done, the plaintiffs refused to com- 
plete it without security, which the defendant 
refused to give. In an action against the de- 
fendant for not permitting the plaintiffs to pro- 
ceed with or complete the work, or paying for 
what was done, it was left to the jury to say by 
whose default the work was stopped. The jury 
having found a verdict for the defendant, the 
court declined to interfere. Pmttfex v« 
Wilkinson, 2 C. B. 349- 

3. Goods sold and delivered* — The defendant 
ordered of the plaintiff t%BO dozen of port and 
two dozen of sherry, with the understanding, 
that if it were not approved, he s^uld return 
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it. The plaintiff sent him four dozen of port 
and four dozen of sherry. The defendant was 
not satisfied with its quality, and returned the 
whole, except one bottle of the port and one 
dozen of the sherry, with a letter to the plain- 
tiff, in which he stated that his order was for 
two dozen of each kind of wine ; that he should j 
not have refused to keep the four dozen if the 
quality had suited him ; but that he returned j 
the four dozen of port, minus cmc bottle which . 
he had tasted, and three dozen of the sherry : ! 
Held, that the defendant was liable only for the j 
price of the wine he actually kept. Hart v. 
Mills, 15 M. & W. S5, « 

4. Assignees of bankrupt, — Amount of da- 

mages, — B., beinjT indebted to the defendant, 
in the sum of 6001., for the jjricc of goods | 
sold to him, and being pressed for the partj 
payment of the debt, handed to the defendant j 
a bill of exchange, drawn by himself, for 600/., | 
which the defendant agreed to discount, on . 
the terms of retaining to his own use the sum , 
of 100/. and the discount, and paying over the| 
difference to B. j he, however, retained the i 
bill, and paid not part of the proceeds over to ; 
B. B. shortly afterwards became bankrupt ; j 
Held, that his assignees were entitled to re-| 
cover from the defendant the full amount of | 
the bill, minus the 100/., and such discount as • 
the jury should find to be receivable l)y the 
defendant. Alder v. Keighlei/, 15 M. & W. I 
117. • ; 

Case cited in the judgment: Hill v. Smith, 12 
M.& \V. 618 . 

5. Damages, non delivery of shares , — In an 
action for the non-delivery of shares on a given 
day, pursuant to contract, the proper measure 
of damages is the difference between the con- 
tract price and the market ])rice on the day 
when the contract was broken. ^)iaw v. Hol- 
land, 15 M. & AV., i:i6. 

Case cited in the iudginent: (iaiusford v. Car- 
roll, 2 13. & C. 624. 


sue A. upon the bill, for the sole benefit of 
and that an action was accordingly brought by 
D, against A, in the Exchequer, in which A. 
obtained a verdict, on Ihe ground of the ille- 
gality of the consideration for the acceptance, 
but was unable to obtain his costs in conse- 
quence of the insolvency of D. : Held, that, 
inasmuch as A. could not make out his case 
except through the illegal transaction to which 
he himself was a party, the action would n ot 
lie : Semhle, that no action will lie against a 
party for inciting a third person to bnng a civil 
action against the plaintiffwithoiit reasonable 
or probable cause. Fivas v. NichoUs, 2 C. B. 
501. 

Case cited in tlie judgment: Simpson v. Illoss, 
7 Taunt. 246. 

COPYHOLDS. 

1. Term of admittance — hoto operative. — By 
the written customs of "the manor of Hackney, 
(confirmed by stat. 21 Jac. 1, c 0, private,) 
every person to whose use lands are surren- 
dered ought to come within three vears” 
after the surrender is presented, and be ad- 
mitted (sect. .'34) : Held, that this custom was 
only for the benefit of the lord, who might 
waive it, and grant a valid admittance after the 
expiration of the three years. 

Therefore, where F,, copyholder of the 
manor, surrendered to the use of W,, who was 
admitted more than three years after present- 
ment of the surrender : Held, that W,, after 
j admittance, might maintain ejectment against 
! P. and all claiming under her. Doe d, Warwick 
\ V. Coomhes, 0 Q,. 13. 535. 

2. Seizure quousque, — Refusal to admit heir, 
: — Suggested right in other parties, — The heir 

of copyhold lands not appearing on proclama- 
tion, the lord seized quousque. Afterwards 
the heir claimed ; and the lord declining to ad- 
mit him, on the supposition that another }>arty 
had title, the lieir obtained a rule nisi for a 
mandamus to admit. On discussion of the 


CONSPIRACY. 

Compound felony. — Inciting a third person | 
to bring a civil action unthout probable cause . — ^ 
One joint tort-feasor cannot maintain an action j 
against another, for an injury arising out of| 
the illegal transaction in which they have been 
jointly engaged. 

A declaration in case stated that B. (tbe 
defendant) had charged C. with embezzlement; 
that it was agreed between B, and A, (thej 
plaintiff) that B. should abstain from prose- 
cuting C, J and that, in consideration thereof, 
C. should draw, and A. should accept, a bill 
of exchange, and that C. should indorse the 
same to defendant. l"he declaration then 
went on to aver, that a bill was drawn, ac- 
cepted, and indorsed to B., pursuant to this 
corrupt and illegal agreement ; that B., well 
knowing the illegal nature of the transaction, 
and that A. was not liable at law to pay the 
amount of the liill, and that there was no rea- 
sonable or probable cause for suing him there- 
on, conspired with D,, a pauper, that the bill 
sh^ld be in bond to D*, and that D, should 


rule, it was ordered, by consent of the heir and 
lord (no other party appearing), that an eject- 
ment should be brought to try the right, the heir 
being lessor of the plaintiff^ and the lord de- 
fendant ; and that the rule for a mandamus 
should be enlarged in tbe meantime ; and the 
parties agreed to waive technical objectioifs on 
tbe trial. 

The heir proved title ; and the defendant put 
in a will of the ancestor, devising the lands to 
the London Annuity Society. No further evi- 
dence being given for the defendant, the judge 
left the case to the jury on the proof of title in 
the lessor of the plaintiff ; and the plaintiff had 
a verdict, . 

On motion to enter a non-suit, cause being 
shown at the same time against li&e rule nisi 
for a mandamus ; Held, that jilaintiff was en- 
titled to recover, for that the lord, though he 
had seized quousque, could not hold against 
the heir on the mere proofof a devise to p^ies 
who had not claimetl admittance, and of whom 
nothing was known. Rule for a non'^uit ito- 
chw^ed. Rule for a mandamus made abso- 
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lute* Doe d, Le Keux y. Harrison, 6 Q. B. 
631. 

COPYRICHT* 

Of Books . — In a case for infringement of 
copyrijrht of a book, intitled “ Evening; Devo- 
tions, &c., from the German of C. Sturm, 
the defendants pleaded that Sturm had written 
religious works in the German languaj^e, which 
had been translated into English, and were 
much valued ; that the ’plaintiff employed one 
H. to write the book metitioned in the declara- 
tion, and, with intent to defraud and deceive 
the public, and to make them believe that the 
book was a translation of an original book 
written by Sturm, fraudulehUy published it as 
and for a translation of an original work writ- 
ten in German by Sturm ; and that he pub- 
lished with the book a false and fraudulent 
preface, the object of which wjis, to induce the 
public to believe that the work was really a 
translation of a work written by Sturm : Held, 
on general demurrer, that the matters stated in 
tlie plea were sufficient to negative the exist- 
ence of a A^alid copyright in the plaintiffs, and 
consequently to preclude him from maintaining 
any action for piracy. Wright v* Tallis, 1 
C. B. 893. 


sengers^ not being trains sent express, &c., to 
pass the Swindon station without stopping 
there for refreshment of the passengers for a 
reasonable period of ten minutes; and the de- 
fendants caused several trains to stop, and the 
same difl stop at Swindon for a short and un- 
reasonable time, to wit, for one minute and no 
more, the said period of time not being suffi- 
cknt to enable the said passengers to obtain 
refreshment. The defendants set out the deed 
on oyer, which corresponded with the state- 
ment of it in the declaration, except that the 
terms of the covenant declared on were, that 
the defendants engaged not to do any act which 
should have an effect contrary to the above 
intention. 

Held, on demurrer, that this amounted to a 
covenant on the part of the company not to do 
any act to ])revcnt the trains from stopping at 
Swindon, so long as it was used as the regular 
refreshment station ; and, secondly, that a good 
breach of that covenant was alleged in the 
declaration. Right/ v. Great Western Railway 
Company, 14 M. & W. 811. 

See Landlord and Tenant. 

CUSTOM. 

See Fishery. 


COVENANT. 

Construe! ion , — In covenant, the declaration 
alleged, that the defendants, tlie Great Western 
Railway (company, demised to the plaintiffs 
certain refreshment-rooms at Swindon for 99 • 
years, at the annual rent of Id. ; that the plain- | 
tiffs covenanted (inter alia) to keep the pre- ■ 
mises in repair, and not to carry on there any 
other business than that of the refreshment- j 
rooms; and that the defendants covenanted ; 
with the plaintiffs that, in case the Swindon ■ 
station should be disused a.s the regular and | 
general place of sto[)page for refreshment of; 
passengers, they would purchase the buildings | 
of the plaintiffs, on the terms therein men- I 
tinned ; that it was by the said indenture dc- j 
dared to be the intention of the defendants, j 
and the understanding of the plaintiffs, that in j 
consequence of the outlay to be incurred by ! 
the plaintiffs in erecting the refreshment-rooms, j 
the defendants should give every facility to the ! 
plaintiffs for enabling them to obtain an ade- 
auat» return by the profits of the rooms, and 
that all trains carrying passengers, not goods 
trains, or to be sent express for special pur- 
poses, which should pass the Swindon station, 
should, save in case of emergency or unusual 
delay arising from accident, stop there for 
refreshment of passengers, for a reasonable 
period of about ten minutes ; and that the 
defendants covenanted with the plaintiffs not 
to do any act which should have an effect con^ 
trary to tlm above intention. The breach al- 
leged was, that the defendants, whilst the 
Swindon station was used as the regular and 
general place of stoppage for the refreshment 
of passengers, did divers acts which had an 
effect, ana were contrary to the intention of 
the defendants in the said indenture ; that is to 
say, they caused divers trains containing pas- 


DAMAGE FEASANT. 

Tender of amends. — Exces.sive demand . — 
Where cattle are distrained us damage feasant, 
the owner cannot, without tendering amends, 
pay, under protest, an excessive sum demanded 
for damage, and recover the amount as money 
had and received to his use. 

If a sufficient tender is made before the dis- 
tress, the remedy is replevin or trespass; if 
after the distress, (before the impounding), 
detinue. Giilliner v. Cosens, 1 C. B. 788. 

Cases cited in the judgment : Six Carpenters’ 
case, 8 Co. Kep, 147 ; Lindon v. Jlooper, 
Cowp. 414. 

DEED. 

Construction. — Future growing crops . — ^The 
tenant for years of a farm, being indebted to his 
landlord, assigned to him, by deed, all his 
household goods, live stock, hay, and corn, as 
well in stock as then growing upon the farm, 
utensils and implements of husbandry, and 
also all his tenant right and interest yet to come 
and unexpired in and to the farm and premises ; 
to hold the said goods, cattle, chattels, tenant- 
right, effects, and things to the landlord, in 
trust to sell, and thereout to pay the debt, and 
to p<ay over the surplus to the tenant ; and the 
tenant thereby gi*anted to the landlord license 
and authority at any time to enter upon the 
farm, and take, and carry awaj”, and sell the 
goods, &c., thereby assigned : — Held, that 
under this assignment the tenant’s interest in 
crops grown in future years of the term passed 
to the landlord. Fetch v. Tutin, 15 M. & W. 
110 . 

Case cited in the judgment : Grantham v. Haw- 
ley, Hob. 132. 

DEVISE. 

1. "Issue law** construed, — Disentailing 
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deed, — A testator devised lands to his grand- 
son^ G. jD., to hold the same nnto and to the 
use of the said G. D,, for the term of his natu- 
ral life ; and from his decease, unto and to the 
use of all and every the lawful issue of the said 
G. D., their heirs and assigns for ever, equally, 
as tenants in common and not as joint-tenants, 
when and as he, she, or they should attain his, 
her, or their age or ages of 21 years. And the 
testator devised all the residue and remainder 
of his real and personal estate and effects, 
whatsoever and wheresoever, not before other- 
wise disj)osed of, to his daughter, S, /)., abso- 
lutely, for her sole and separate use: Held, 
that, in the above demise, issue was to be con- 
strued “ children,*’ and therefore G. D, took 
an estate for life only, with remainder to his 
children as purchasers, and not an estate tail; 
and therefore that, on his death without issue, 
S. D. took under the residuary devise, not- 
withstanding a deed of disen tailer executed by 
G. D. ill his life-time i for a deed of disentailer, 
executed under the 3 & 4 W. 4, c. 74, has no 
effect in barring future contingent estates, un- 
less the party executing it was in hict a tenant 
in tail. Slater v. Dangerfield, 15 M. & W. 
•263. 

Cases ciUjtl in the jud^nient : Greenwood v. lloth- 
wcll, .') M. tSc G, ; Merest v. Juinea, 1 llrod. 
& 15. 484 ; Lees v. Moseley, 1 Y. h C. 

Doe cl. Applin, 4 T. 11. 02; Doo v. (.-ooper, 1 
East, 221). 

2. Legal estate , — TVhen executed in cestui que 
trust. Lauds were devised (before stat. 7 W. 
4, & 1 Viet. c. 20) to L. and his heirs, in trust 
to permit and suffer A. to take the rents and 
profits during A.^s life, ‘‘with this proviso, to 
pay” fV., out of the same, an annuity for her 
life, and if A. died before IV. to permit IV. to 
enjoy the lands for her life ; and, after tlie 
deaths of A. & IV., devisor gave and devised 
the lands to the heirs male of A., remainder 
over. 

A. <y 11. both survived the devisor. A. sur- 
vived /! ., and, after fV.'s death, sufiered a 
common recovery. 

Held, that assuniiug L. to have had a legal 
estate during IL.’s life, A. was legal tenant in 
tail male after ir.’s death, and that the re- 
covery barred the estate tail and remainders. 
Adams v. Adams, 6 U. B. 860. 

Case cited in the judgment: Barker v. Green* 
wood, 4 M. 6c \Y. 429. 

DISTRESS. ' 

Bjent. — Proceedings in insolvency. — It is no 
objection to a distress for rent that the tenant, 
after it became due, petitioned the Insolvent 
Debtors* Court under stat. 1 & 2 Viet. c. 1 10., 
inserted the rent in his schedule as a debt, was 
opposed in respect of it by the landlord, and 
obtained his discharge. Phillips v. Shervill, 6 
Q. B. 944. 

Cases cited in the judgment; Briggs v. So wry. 
8 M.&. W, 729 ; Newton v, Scott, 9 M.6f W. 
434; 10 M. 6c W. 471. 

And see Landlord Sf Tenant, 


ENCROACHMENT. 


Erection of comice overhanging gardenr^A. 
declaration in case stated that the defendant, 
being possessed of a messuage adjoining a gar- 
den of the plaintifi', erected a cornice upon his 
messuage, projecting over the garden, by means 
whereof rain water flowed from the cornice into 
the garden, and damaged the same, and the 
plaintiff had been incommoded in the posses- 
sion and enjoyment of his garden : Held, that 
the erection of the cornice was a nuisance from 
which the law would infer injury to the plaintiff; 
and that he was entitled to maintain an action 
in respect thereof, mthout proof that rain had 
fallen between the period of the erection of the 
.cornice and the eoimnencement of the ac- 
jtion. (*) 

Held, also that the declaration was not to be 
construed as alleging a trespass, (“) Pay v. 
j Prentice, 1 C. B. 828. 

Cases cited in the judgment : 'Baten’s case, 9 
Co. Hep. .53, b. ; ^Bickering v. lludtl, 1 Stark, 
N.r.C.56. 

ESTOPPED. 

I In an action by an indorsee against the ac- 
! ceptor of a bill, which upon the face of it pur- 
• ported to be a foreign bill : Held, that the de- 
: fendant was not estopped from showing, that, 

: though dated abroad, the bill was in fact drawn 
i in London ; although it was proved that this 
I was done at his exjiress request, and that the 
! plaintiff, who took the bill for t'alue, was not 
cognisant of the circumstances. Steadman y, 
Duhamel, I C. B. 888. 

I Case cited in the judgment : Field v. Woods, 7 
Ad.6cE.U4; 2N.cScP. il7. 

FALSE REPRESENTATION. 

In case against husband and wife for falsely 
representing to the plaintiff, a br(>kcr employed 
by them to distrain upon certain premises in 
which the w’ife had an interest, that the latter 
was entitled to distrain for rent in arrear, 
whereby the idaintilf, who made the distress, 
was put to costs in a replevin suit : it a])peared 
that a distress- war rant was signed by the wife 
and handed to the plaintiff in the presence of 
the husband ; that no representation whatever 
was made by the defendants, or either of them, 
at the time the warrant was so handed iiver ; 
but that, in fact, the wife had no right to sign 
a warrant, the legal estate in the premises being 
in the trustees under her marriage settlement : 
Heldp that it was properly left to the jury to say 
whether there was any false or fraudulent re- 
presentation in the mere omission to state that 
the property was in settlement when the plain- 
tiff was employed to distrain; and the ju^ 
having found there was not, that the plaintiff 
was not entitled to recover on ngt gwilty, it 
being essential to the maintenance of the action 
that the falsehood of the representation should 
have been known to the party making it. 
Rawlings v. Bell, 1 C. B. 931* 

Case cited in the judgment ; I’olhill v. Walter, 3 
& Ad, 114. 
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FISHERY. 

Custom.^Possession of fisherman^ — Plaintiff, 
wliile fishing for pilchards^ had nearly encom- 
passed the fish with a net ; but defendant, by 
rowing his boat to the opening, disturbed the 
fish and prevented the capture. Plaintiff 
brought trespass ; and issues being joined, 1. 
On plaintiff^s possession of the fish ; 2. On 
the fish being plaintiff‘’s in manner, &c. : Held, 
that he was not entitled to recover, no special 
custom of the fishery being proved. Yoimy v. 
Hichens, 6 Q, B. 606. 

FREIGHT. 

See Charter-Party, 

GROWING CROPS. 

See Deed, 

GUARANTEE. 

1. Consideration, — A declaration on a 
guarantee stated, that, in consideration that J., 
the plaintiff, would sell and deliver goods to C., 
B,, the defendant, promised A, to guarantee to 
him the jiayment of the amount of, or the 
balance unpaid to A, for any goods then sold 
and delivered, and to be thereafter sold and 
delivered to, and of any money lent, or to be 
lent to, or paid for C. by A., to the extent of 
1,000/., and that A, sliould be at liberty, at any 
time thereafter, to call upon B, for the payment 
of the 1,000/., which might be applied by A. as 

thought proper, either in payment or jiart 
payment of any debt which might l>e due or 
nave been due to A.^ and should not have been 
paid by C. Held, on motion in arrest of judg- 
ment, that the declaration disclosed a sufficient 
consideration for the promise. Boyd v. Moyk\ 

2 C. B. 644. 

2. Consideration. — A guarantee was given in 
these terms r — “ In consideration of advances j 
made and to be made by A. and B., or by any ; 
other persons of whom their firm may from I 
time to time consist, in the way of loan, &c., | 
wc jointly and severally hereby guarantee to A. 
and B. the rej)a}Tnent of the said advances, 
and to indemnify them against any loss by 
reason of such advances ; our liability not to 
exceed 1000/. ; this guarantee to be a continuing 
guarantee, and to be a security to A. and B, to 
the extent of 1,000/., as aforesaid, for the whole 
of any balance which may from time to time, 
or at any time, become due to A. and B., or to 
the persons for the time being constituting the 
firm.’^ Held, that this instrument disclosed a 
sufficient consideration for the defendant’s | 
promise, though there had been no change in ' 
the firm. Chapman v. Sutton, 2 C. B. 634] 

3. Consideration. — Continuing guarantee,^ 
Assumpsit on the following guarantee : — “ In 
consideration of your agreeing to supply goods 
to K, at two months* credit, I agree to guarantee 
bis present or any future debt with you to the 
amount of 60/. Should he fail to pay at the 
expiration of the above credit, I bind myself to 
pay you within seven days from the date of re- 
ceived notice from you.” Held, that this was a 
continuing guarantee; and that, as to all the 


debts guaranteed, it was an agreement relating 
to the sale of the goods, within the exception 
in the Stamp Act, 65 G. 3, c. 184, sched.part 1 . 
Agreement. Martin v. Wright, 6 Cl. B. 917. 

HACKNEY CARRIAGE. 

Defacing driver'* s Ucence . — By the 0 & 7 Viet, 
c. 86, s. 21, the proprietor of a hackney carriage 
is required to retain in his possession the 
licence of every driver, &c., employed by him 
while such driver, &c., remains in his service. 
A declaration in case stated, that the plaintiff 
obtained a driver’s licence under the act; that 
he was employed by the defendant, a proprietor 
of a hackney carriage, and under the provisions 
of the act, delivered the licence to bim ; and 
that whilst the licence remained in the defend- 
ant’s possession, the latter “ wrongfully and mm- 
\justly wrote in ink upon the licence certain 
words purporting, and then being intended by 
the defendant, to give a character of the plain- 
tiff* as an unfit and improper person to act as a 
driver of hackney carritiges, that is to say,” &c., 
&c. ; by reason whereof the licence became 
defaced and wholly useless to the plaintiff, and 
the plaintiff was thereby hindered and pre- 
vented from obtaining employment as a driver, 
^c. : Held, on motion in arrest of judgment, 
that the action was maintainable ; that case was 
the proper form ; and that the declaration was 
efficient. Harrell v. Ellis, 2 C. B. 29o. 

INSURANCE. 

Sec Landlord and Tenant, 

ISSUE. 

See Devise, 

L.\NDLORT) AND TENANT. 

1, Second distress, — Trover lies against a 
landlord who makes a second distress for the 
same rent, when he might have taken sullicient 
at first, or when, having taken a sufficient dis- 
tress at first, he voluntarily abandons it. 
Dawson v. Cropp, 1 C. B. 961. 

2. Covenants to insure, — In joint iiames , — 
Breach, — IVaiver. — Lessee of buildings cove- 
nanted in the lease to “ insure and continue in- 
sured” such buildings in the joint names of 
himself and the lessor, his executors, ice., or 
assigns ; and there was a proviso for re-entry on 
breach of the covenant. The lessee insured in 
his own name singly, but showed the ]K)licy to 
the lessor, who approved of it, and accepted 
rent during the next three years ending at 
Christmas, 1842. The premiums of insurance 
were duly paid up to that time, the premium 
at Christmas, 1842, covering the year 1843, 
and tlie policy continuing undtered. In Jan., 
1843, the lessor assigned; and the assignee, 
in the same year, brought ejectment for a for- 
feiture incurred by not insuring in their joint 
names. No notice had been given to the lessee 
to alter the policy. Held, that the covenant to 
insure in the joint names was a continuing 
covenant, and was not waived by the condnet 
of the lessor, except as to past breaches; and 
that the ejectment lay. Doe d, Muston v. 
Gladwin, 6 Q. B. 953. 
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Cases cited in tbe judgment : Green r. Bridges^ 
4 Sim. 96 ; Pickard v^» Seers, 6 A. & £. 44»9; 
Doe d. Pittman v. Sutton, 9 C .& P. 706 ; Doe 
d. Kaigbt v. Howe, Ky. & Moo. 343 ; Doe d. 
Flower v. Peck, 1 B. & Ad. 4^3. 

3. Holding overioithout assent, — Evidence , — 
Where there is a demise to A, and B, for a 
term, and B. holds over after the expiration of 
the term, without A.*s assent, A, is not liable 
for rent becoming due during such holding 
over. Draper v. Crofts, 15 M. & W. 166, 

See Trover, 

lease:. 

Construction of agreement. — A. agreed to let, 
and B. to take a piece of land, with liberty 
to build thereon, such warehouses, glasshouses, [ 
kilns, houses for workmen, and other erections j 
necessary for carrying on the business of a 
glass manufactory, as be should think fit, for 
01 years at a certain, rent; and B, agreed toj 
pay the rent, to build in a substantial manner, | 
and not to use tbe premises for any other pur- 1 
pose than a glass manufactory during the term. 
A lease and counterpart to be executed in con- 
formity with the agreement in which should be i 
inserted all usual covenants : Held, that this ! 
agreement did not warrant the insertion in the j 
lease of an aftinnativc covenant by the lessee, ' 
that he would carry on the business of a glass I 
manufactory on the demised premises during | 
the term. Doe d. Marquis of Bate v. Guest, 
15 M. tk W. lOo. 

LEGAL ESTATE, 

See Devise, 

LIBEL. , 

1. Right of comment on administration of 

charity . — On sermons preached hid not puh~ , 
lished, — 'fhe conduct and management, by a. 
clergyman of a [)arisli, of a charitable society 
in the parish, from the benefits of which dis- 
senters are, by bis sanction, excluded, is not 
the lawful subject of public comment, so as to ■ 
excuse, under tlie plea of not guilty, the publi- 1 
cation of untrue and injurious matter respect- 1 
ing the clergyman in relation to the charity. 
QiMBre, whether sermons preached in a church, 
but not published, are the lawful subjects of 
such public comment. Gathercole v. Miall, 
15 M. & W. 319. I 

2. Privileged communication. — A., a trader, 
being indebted to B., upon an unexpired credit, 
employs C, to sell his goods by auction, and 
absents himself, under circumstances sufficient 
to induce B. to believe that an act of bank- 
ruptcy has been committed. B, gives notice 
to C. not to pay over the proceeds to A., ** he 
having committed an act of bankruptcy.” In 
an action by A. against B., charging this notice 
as a hbel, it was held by Tindal, C. .T and 
Coltman and Erie, J.’s, to be a privileged com- 
munication, (dissentiente Cresswell, J.) Black- 
Aom v. PttpA, 2 C. B. 61K 

3. Primleged or esfcusable commumeation , — 
Maxtor of vessel, — Shipowner, — C., the mate of 
a ship, sends to JB., a stranger, a letter charg- 
ing the captain, with gross misconduct. £• 


shows this letter to IX, 'the owner, who dis- 
misses A, 

Held, by Tindal, C. J., and Erie, J., that the 
showing of the letter by B, to D, was a privi- 
leged comunication. Held, by Coltman and 
Cresswell, J.’s, to be not privileged. Coxhead 
v. Richards, 2 C. B. 569. 

Cases cited in the judgment ; Puttison v. Jones, 
B B. A C. 578; 3 M. & 11. 101; Child v. 
Affleck and wife, 9 B.& C. 403; 4 ]\I. & R. 338 ; 
Toogood V. Spyring, 1 C. M. & R. 181 ; 4 
Tyrwli. 582 ; Brom-jge v. Prosser, 4 B. Sc C. 
247 ; 6 D. & 1? . 296 ; Rogers v. Clifton, 3 B. 
&c P. 587 ; Lowry v* Aikenhead, Mich. Sc G. 
3 ; 3 B. &. P. 594 ; Dunman v. Biirg, 1 Cumpb. 
269; Todd v. Hawkins, 2 M. &R. 20 ; 8 C. 
& P. B8 ; ITerver v. Dowson, Bull, N. P. 8 ; 
and Cleaver v. Surraudo in JM'Dougall v. 
Chiridge, 1 Camnb. 268; King v. Watts, 8 
C. & P. 614 ; Carr v. Hood, 1 Campb. 3.55; 
Parmeter v. Couidand, 6 M. Sc W. 105j 
Fairman v. Ives, 5 B. Sc Aid. 642 ; Wright v. 
Woodgate, 2 C. M. &c R. 573 ; Tyrwli. Sc G. 
12; Gale, Exch. 329; Blake v. Pilfold, 1 M. 
& Rob. 198; Edmondson v. Stevenson, Bull, 
N. P. 8. 

4. Construction of Iniendo. — A declaration 
for a libel stated, that on a certain night, a 
gentleman was hocussed and robbed in a public 
house kept by the plaintiff : inuendo, that a 
person had been feloniously drugged and 
robbed in the said public-house of the jdaintifT, 
and thereby intending to cause it to be believed 
that the said public house of the plaintiff was 
the resort of and frequented by felons, thieves, 
and depraved and bad characters.” The jury 
having returned a verdict for the defendant, 
notwithstanding that witnesses called for the 
plaintiff stated that they had ceased to frequent 
the jdaintiff’s house in consequence of tbe pub- 
lication, and that they understood the libel as 
an imputation upon the plairitifi', and upon the 
I character and conduct of his house — the court 
i refused to grant a rule for a new trial. Broome 
' V. Gosden, 1 C. B. 728. 

MAINTENANCE. 

Executor. — Sale of pretenced titles, — A sale 
by an administrator of a “ pretenced right or 
; title ” to premises of a term in which the intestate 
i died jiossessed, but of which the administrator 
never had possession, is within the prohibition 
of the stat. 32 H. 8, c, 9- 
A., possessed of a term, died in 1828. B,, 

who had during A.*s life resided on part of the 
premises, at A,'s death claimed and took 
possession of the whole, and retained it till ha 
died in 1829, having by his will devised the 
premises to C., who remained in undisturbed 
possession until 1841, when A,*s next of kin 
took out letters of administration, and sold his 
right or title in the premises to D. .* Held, that 
the conveyance was void, as well at common 
law as by the stat. 32 H, 8, c. 9. d, 

Williams v. Evans, 1 C. B. 717. 

MANDAMUS. 

Non obstmte veredicto, — a mandamus re- 
quiring the governors to restore a master whom 
they had dismissed, and alleging that he had 
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always behaved himself well, &c., the governors 
made return, stating the charter, and averring 
that' the prosecutor did not sdways behave him- 
self well, &c., and that they received complaints 
from parents of the scholars, viz., from A, B. 
and C, jDm of the prosecutor’s misconduct and 
inattention, and particularly that, &c., (specify- 
ing complaints made by A, J5. of particular acts 
of misconduct) ; that the governors gave the 
prosecutor notice of the complaints, and called 
upon him to answer, which, (after having 
reasonable time and opportunity,) he failed to 
do ; and that the governors, being satisfied of 
the truth of the charges, in the exercise of their 
best discretion^ and deeming the proseettfor an 
unfit person to he master,^ discharged him. 
Prosecutor took several traverses, denying that 
he had coimnitted the acts charged, or that he 
had reasonable time, &c., to answer, lie also 
pleaded the above bye-law, and that no suffi- 
cient cause of complaint, exhibited in writing, 
was, before his dismissal, allowed, according : 
to the said law. The governors joined issue on | 
the traverse, and replied to the plea, stating , 
acts of misconduct, notice thereof to the; 
governors, complaint in writing exhibited by| 
them setting forth the causes, which were suf- 1 
ficient for dismissal, delivery of the written 
complaint to the prosecutors, omission by him 
to answei^ though he had reasonable time and 
opportunity, allowance of the charges by the I 
governors, and dismissal thereon. Rejoinder, ! 
denying that a complaint in writing, stating | 
sufficient cause, was delivered to prosecutor, or 
allowed by the governors. Issue thereon. 

A verdict being found for the crown on all 
the issues, the Court of Queen’s Bench gave 
judgment for the defendants non obstante rere- 
(Ucto, 

Held, by tlie Court of Kxebequer Chamber 
that, under stat. 9 Anne, c. 20, s. 2, (and con- 
sequently under 1 W. 4, c. 21, s. 3,) judgment 
non obstante veredicto may be given for a party 
making return to a mandamus, and that it was ! 
rightly given here. | 

Qufcre, by the Court of Exchequer Chamber, ! 
whether, in other cases than that of mandamus, ! 
judgment non obstante veredicto may be given ! 
for a defendant as well as for the plaintiff, j 
Semble, per Parke, B., that it may. Reg. v. 
Governors of Darlington School, Q Q. B. 683. ' 

RECENT DECISIONS IN THE SUPE^ 
RIOR COURTS. 

REPORTED IJy BAliRISTERS OF THE SEVERAL 
COURTS. 

Horb Cbaitrrir0r. 

Spencer v. Allen, Feb. 10, 1847. 

ORDERS OP MAY 10, 1839, (nO. 1.)— SUCCES- 
SIVE WRITS OF FI. FA. 

Several writs qjffi. fa. under the 1st of the 
Orders of the lOth Afoy, 1839, may be suc- 
cessively issued until the whole of ' 
or Costs ordered to be paid shall have been 
levied. 


Mr. Hall stated,, tha^ npder a writ of fi*fa,9 
issued pursuant to the 1st of the Orders of 
10th May, 1830, for certain costs ordered to be 
paid, the sheriff had levied only a portion of 
the amount, and had certified that there were 
no more goods in the coun^ belonging to the 
party. As it was known that there was pro- 
perty in another county, application was made 
for another writ under which the balance might 
be levied ; hut doubts were raised in the office 
of the records and writs clerks, whether such 
second writ could be issued, as the form of 
writ annexed to the above-mentioned orders 
requires the precise sum to be stated at which 
the costs should have been taxed. 

Mr. Hall submitted, that the case came 
within the ^^ineaning of the 1st of the above 
orders, which directs, that every person under 
the circumstances and in manner therein ex- 
pressed, be entitled by his soliritor to sue out 
I one ot more writs of fieri fypiiisf &c., “ of the 
form hereinafter stated, or as near thereto as 
the circumstances of the case may require.** 

The Lord Chancellor having perused the 
order and form, remarked, that several writs 
might be issued at common law until the whole 
amount was levied, and his lordship saw no 
reason why the same should not he done in 
these courts. 

Halls? Caurt. 

Hilton V. Lord Granville, Feb. Stli, IS47. 

UB VI VO R. — • HE MAIN 1> EK-M AN. 

An order to revive against the personal repre- 
sentative of a defendant, in a suit 'whereby 
it is sought to affect a right which, has de- 
scended to such representative in the cha- 
racter of remainder-man, will have no effect 
in respect to so much of the suit as seeks to 
affect such right, 

Tjiis was a motion that the plaintiffs might 
revive the suit, which had lioeoiiia abated by 
the death of the late Lord Granville, or that 
the bill might be dismissed. 'Fhe bill sought 
to restrain Lord Granville from working cer- 
tain mines in a manner injurious to the pro- 
jierty above them, and to obtain compensation 
for damage already done. The defence set up 
was, a right in the crown, and in Lord Gran- 
ville as lessee of the crown, to work the mines 
I without making compensation for the injuries 
occasioned by such working, though arising 
from a mode of working which, under ordinary 
circumstances, would not be justifiable. An 
issue was directed to try this (luestion ; and, 
for the purpose of the trial, it was ordered 
that ceHain admissions should be made by Lord 
Granville as to the nature and extent of the 
damage done, with the view of trying the ques- 
tion of the alleged right. The admissions 
made were, however, not so framed as to raise 
the question intended to be tried : and before 
the case could be brought into such a state 
that the point could be tried, Lord Granville 
died. A bill of revivor and supplement . had 
been filed, but no order to revive had been ob- 




talned. The present Lord Granville, on whose 
behalf the motion was niadei wad both t)^ per- 
sonal representative of the late lord, and the 
person to whom, as remainder-man, the alleged 
right to work the mines had descended, and 
was desirous of haring the suit revived in order 
that he might be able to brin^ it into sueli a 
state as would admit of the right being fairly 
tried. The plaintiffs stated that they had not 
revived because in the revived suit the right to 
do the acts complained of could not be settled, 
but only the question of the compensation, if 
any, to be recovered against the estate of the 
late Lord Gr«'ln^^ille, while they were apprehen- 1 
sive that they might be prejudiced in the pro- | 
ceedings intended to try the alleged right of the 
present Lord Granville to work the mines in 
the manner complained of, hy reviving the 
suit against him as the representative of the 
late lord. 

Mr. Tamer for the motion. 

Mr. Kindersley contril. 

Lord Ijaagdah said, that if be had any idea | 
that the order to revive could be sued so as 
to affect any ]Droceedings against the present 
Lord Granville as remainder-man, he certainly 
could not make it. Hut he did not see how 
that could be. He considered that the order 
tt) revive would have no effect at all, as re- 


practice of the court, but that the court could 
not make any order as to the costs of the suit* 
Order that the bill be dismissed, unless security 
for costs shall be given within six months. 

ITcfCsCrjiinccllor ot ©uglanlr. 

Lee Melendez, March lOtli, 184?. 

NE EXIEAT REGNO. — PAYMENT OF MONEY 
INTO ACCOUNT. 

• 

A defendant who quits England, after having 
given bail on a writ of ne exeat regno, will 
be ordered to pay into court the amount for 
which the bail gave their bond. 

This suit was instituted by the plaintiff 
against the defendant Melendez and two other 
persons, for an account and injunction, in 
respect of an alleged partnership transaction 
created by an agreement which was to subsist 
for three years, and which had not yet expired. 
In the month of July last a writ of ne exeat 
regno was obtained by the plaintiff against the 
; defendant Melendez, upon an affidavit, in 
I which, after a statement of the accounts be- 
tween the ])artie8, the plaintiff* deposed that the 
defendant Melendez, with the other partners, 

I wjis indebted to him in a considerable sum of 


spccted that part o( the suit which sought to ! n 
bind the right, and it imisttherefore be made in 1 1 
the conunon form. j si 

id 

Gidditigs v. Giddings. Jan. 28, and March 10. ; g' 

SIXUIIITY FOR COSTS. |V 

If a plaintiff goes to reside out of the juris- • 

diction, the court will order that he give se- : 
curilt/ fur costs, or that the bill he dismissed \ 
tvithin a limited time, hut will not make any , 
order as to the costs of the suit. i ^ 


money, and as he verily believed, in a sum of 
1,000/. at the least, after giving credit for all 
sums that he, the plaintiff, had received. The 
defendant Melendez was arrested upon this 
writ, and gave hail to the sheriff, and having 
shortly afterwards left this country for Paris, 
where he had fixed his residence, the plaintiff 
now moved that he might he ordered to pay 
into court the sum of 1,000/., the amount for 
which lie had given bail. No denial was given 
to the fact of his having a permanent residence 
at Paris, hut in ojiposition to the motion an 
affidavit had been filed stating that he was 


This was a motion that the plaintiff, \vho ; always to he seen at a house in Hyde Park 
had gone to reside out of the piriadiction, * Place, which, however, was proved to be the 
should give security for costs, or that the hill residence of the minister of Peru, 
should he dismissed with costs. Mr. Beihell and Mr, Lovell, in support of 


Heathfifdd, Un the motion, referred to , the motion, c\ied Musgrave y, Medex, 1 Mer. 
Camacx. Grant, 1 Sim. 348; Clffe v. IVilkin- ^9; Utten v. Utten, 1 Mer. 51, 
son, 4 Sim. 122; and Veitch w Irvin, Sim.' Mr. ihw/or, contra, urged, that in the cases 
122 ; as authorities in favour of the application ; cited, as also in Boehm v. JVood, Turn. & Russ, 
and referred also to Ford v. 'The Bank of Eng- 332, the defendant was actually out of the juris- 
land, 10 Sim. GlO, as acjisein which it was held | diction, whereas in this case the defendant was 
that the hill could not he dismissed, but which, ready to he produced, and as the defendant’s 
he contended, was not consistent with the time for answering had not expired, he was not 
practice of tlie court as settled hy the other ; in contempt, so that there was no process of 
cases. I the court to be satisfied. It must also be con- 

Lord Langdale observed, that nothing was j sidered that the hail given to the sheriff was 
said in those cases about the costs, and in- , tantamount to the custody of the defendant, 
quired whether the plaintiff could he served. 4 & 5 Anne, c, 16 ; Payne v. Spencer, G Man. 

It appeared, however, that the plaintiff’ had & Selw. 231 ; and that the sheriff, on an 
gone to America. i esca])e, was liable only to such damages as 

March 10. Lord Langdale said, that he had ' could be proved to have been sustained by the 
inquired into the practice, and, after referring | party at whose suit a defendant was arrested, 
to the cases above cited, and also to the case of ■ 5 & 6 Viet. c. 98, s. 31 ; Collard v. Hare, 5 


Lauiour v. Holcombe, 1 Phil. 2G3, expressed 1 Sim. 10. . 011 , 

his opinion that the motion to dismiss the bill I The Vice-Chancellor said he considered that 
UTilees security for costs should be given | Lord Eldon had settled the question raised by 
within a limited time was conformable to the | this motion in Utten v. Utten; and as it had 
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been sn^ff^ested that the bail, in the eye of the mandamus set out the particular nature and 
law, had the defendant in custody, the amount jurisdiction of the Lord Mayoi ^s Court ; that 
for which security was given ought to be forth- it posStessed a civil, criminal, and equitable ju- 
coming on a breach of the condition upon , risdiction ; that there is not a roll of attorneys, 
which bail was taken. His Honor ordered that I or any thing in the nature of a roll; and that 
the 1,000/. should be paid into court within ; there is an immemorial custom in the city of 
four months, and that the defendant should i London limiting the number of attorneys in the 


pay the costs of the application. 


?Elicc»CI)aiwrTl0r lltufjibt 3iirurf. 
Towne v. Bonnin, .IVb. urth, 184/. 


Ivord Mayor’s Court to four clerks or attorneys, 
I who have enjoyed the e.xclusive right of prac* 
* tising in the said court. To this return there 
was a demurrer, and the princij)al question 
raised for the opinion of the court was, whether, 
I under the facts and circumstances stated in the 
' return, the Lord Mayor’s Court could be con- 
. sidered an inferior court within the meaning of 


TBA^VEUSINC. NOTE. — .')8TH ORDER OF MAY, 

1845. 

Circumstances unikr which a traversing note i (j ^ y Viet. c. 73, 
and the replication outlie file. ‘ Mr. (with whom was Palling,) in 

Mr. Jiusch, on the 24th of the present support of the demurrer, 
month, moved, (and to day he renewed the j The court called upon Mr. Gwn;/vy, (with 
motion,) to take the traversing note oft* the file. | whom was Mr. Hugh Hill, ) contrii. This is 
The steps taken in the cause were tlu^se On :not a^casc within the coiitemidation of the legis- 
thc 3rd of December, the bill had been filed ;; hfture, and Mr. Ashurst is not entitled to be 
on the 23rd of January the time for answering • admitted to practise as an attorney iu the Lord 
was out. 'rhe Master having refused any cn- i Mayor’s (’ourt. This is an immemorial court, 
largement of time, the traversing note was filed I and has a jurisdiction partly civil and partjy 

on the 3rd of February. On the 4th of Fel)- ; criminal, different from all other inferior 
ruary the replication was filed. The answer j courts. 3’he num])er of attorneys is limited, 
was prepared and engrossed on the 5th, but not ' they purchase their admission, and they prac- 
filcd. The case of liighg v. Righj/, 6 Bca. 255, i tise in the capacity of corporate officers. In 
and the 55th and 58tli Orders of May, 1845 , | Co. Lilt. 1J5 a, it is said, that an aftirmativc 
were cited. j ^ict does not take away a custom. In Simsoii v. 

The motion was opposed by Mr. Egan, upon j Hnss,^^ and The Mayor of Leicester v. Burgess,^ 
the ground of the refusal to enlarge the time | it has been held that the general provisions of 
for answering, and the removal of the replica- ; a ^?tatutc did not supersede the custom of a 
tion not being asked by the motion. I borough ; and in Rex v. Bagshaw, the court 

held, that by the custom of London, an appren- 
tice to one trade may use any other, notwith- 
standing the statute 5 Eliz. c. 4. The customs 
of the city of London are recognised and con- 
firmed by act of parliament 2 W. & M. c. 8. 

■ The 19 (ieo. 3, c. 70, s. 4, which provides, that 
- in all cases where final judgment shall be ob- 
^ tained in any action or suit in any inferior 
j court of record, the record may be removed, is 
confined to those suits in inferior courts where 
the proceedings are similar to those in the su- 


His Honour granted the motion, also direct- 
ing the re[)lication to be taken off the tile, 

©ucen’s 33cnrfi. 

(Before the Four Judges.) 

The Queen v. Tin? Mayor and Corporation 
London. 


ATTORNEY. 


- I N F E RI OR COU RT. — RO LL 
THE COURT. 


OF 


The Lord Mayor's Court in London is an in- 
ferior court within the meaning of the G cj* 7 
Viet. c. 73, ss. 2 4* *-7^ and therefore an 
attorney of any of the superior courts may 
claim to be admitted as on attorney of that 
court, on signint; the roll thereof. The fact 


perior courts, and therefore does not extend to 
foreign attacliment. Balmcr v. Marshall.'^ The 
attorney claiming to be admitted under the 
6 & 7 A'ict. c. 73, is required to sign the roll, 
and there is no roll in existence in the Lord 
Mayor’s Court. The statute in question only 
that the Lord Mayor's Court has r/o Vo// * applies to an inferior court where there is a 
does not exempt it from the operations f/j I’ulb and therefore does not apply here. 
the statute. j — — 


The obligation to have a roll is, under the G cj- 7 
Viet. c. 73, s. 2, imperative on all the in- 
ferior courts of the kingdom. 

A MANDAMUS issued to the Ivord Mayor 
and aldermen of the city of London to admit 
W. H. Ashurst, an attorney duly admitted in 
the superior courts at Westminster, as an 
attorney of the Lord Mayor’s Court, under the 
6 & 7 Viet. c. 73, s. 27.** The return to the 

* Sec. 27 enacts, that every person who shall 
have been duly admitted an attorney of anyone 


I of the sujierior courts at Westminster shall be 
! entitled, upon the production of his admission 
therein, or an official certificate thereof, and 
that the same still continues in force, to be ad* 
mitted as an attorney in any other of the said 
courts, or in any inferior court of law in Eng- 
land and Wales, upon signing the roll of such 
other court, but not otherwise, and shall there- 
upon be entitled to practise as an attorney 
therein in like manner as if he had been awom 
in and admitted an attorney of such court. 

** 2 Barn, k AdoU 543. 

^ 5 Bam. & Adol. 246. 


Ib. 621. 
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Mr. Hill in reply. This case not only comes 
within the letter of the statute 0 & 7 Viet. c. 73, s. 
27* but the preamble taken with reference-to the 
existing law on the subject, shows that it comes 
within the intention of the legislature. As to 
the construction of statutes and the effect of 
affirmative statutes introductive of a new law, 
he cited Kvparte Canithcra Ilex v. Cator 
Ba. Abr. Statutes J. This court wdll interfere 
in case of inaljwactice of an attorney in an in- 
ferior court ; Evans y. The immemorial 

usage and custom alleged in the return cannot 
control the operation of this statute, for in Rex 
V. The Sheriffs of For^,‘‘ the court said there 
could be no such immemorial usage as appli- 
cable to tlie admission of attorneys ; for before 
the statute of Merton no person could appear 
by attorney. The want of a roll iS the Lord 
Mayor’s Court cannot form any impediment to 
the 0 ] aeration of this statute. 


equity in England or Wales,” unless such 
person shall be duly qualified, and shall be on 
the roll at the time of so acting. It is clear 
that the two sections of the statute must bo 
read together, and if so, then it seems to be 
intended by the legislature that no admission 
to any court shall be good but upon signing 
the roll. The statute must have a I'easonable 
construction. In courts where a roll already 
exists it must be signed ; in courts where none 
exists a roll must be procured. Under these 
circumstances, we are qf opinion that the return 
is not a sufficient answer to the mandamus, 
and that judgment must be given to the crown. 


Holmes v. Carden, Hilary Term, Feb. 1,1847. 
ricfehence. — incapacity of ARUITRA*’ 

TOR TO AWARD. 


Cur, adv, mil. 

Lord Denman, C. J., ('rhursday, Feb. 25,) 
after stating the substance of the facts as dis- 
closed on liio return fiaid, — 'Fho case depends 
mainly on two (questions ; first, whether the 
return shows that the court was not an inferior 
court ; and secondly, whether the non-cxistcncc 
of a roll on which names could be signed was 
an answer to the application, on the ground 
that the act of parliament was not intended to 
apply to courts which had no roll of the sort 
therein referred to. With respect to the first 
point, the words of the statute appear to be 
very extensive. The 27th section says that the 
])erson shall he admitted an attorney in *^any 
inferior court of law in England and Wales.” 
The words themselves are general, they include 
all inferior courts, of whicli we think this to be 
one, unless it can be shown to have anything 
peculiar in its jurisdiction which exempts it; 
from being included in such an a])pellation. 
Now we lind that the Lord Mayor’s Court has ! 
all the incidents which distinguish an inferior j 
from a superior court, and that being so, it is' 
within the ])lain terms of the act of parliament, j 
If within the terms of the act, tlie provisions of j 
the act must lie extended to it, whether we may j 
or may not think th.it the legislature jmrposely j 
intended to include this court in the statute, j 
But then it is said that the act cannot here be 
complied with, because the act requires a roll 
to be signed ; that on the signing of that roll, 
and not otherwise, the party shall be admitted ; 
and that this court having no roll, conqili- 
ance with the statute is impossible. If that j 
objection could be admitted, it would take a 
great proportion of the inferior courts of the i 
country out of the operation of the act. There 
are many that have no rolls. We find, howev’er, 
something that must prevent such a result. In 
the 2nd section of the statute there is a pro- 
hibitory enactment, that no person shall act as 
an attorney in ** any court of civil or criminal 
jurisdiction, or in any other court of law or 


« 9 East, 44, ^ 4 Burr. 2026, 

« 2 Wilson, 382. ** 3 Barn. & Adol. 770. 


Whm'e a. cause, was referred by order of nisi 
prius, mid the arbitrator, after proceeding 
with the reference, was incapacitated by 
mental affliction from making an award: 
Held, that the court had no power to allow 
judfpnent to be signed and execiitioti issue, 
■unless the defendant would consent to the 
appoinftnent of another arbitrator. 

[’hfh cause came on for trial, when a verdict 
3 taken for the plaintiff by consent, siib» 

; to a reference. The arbitrator proceeded 
with the reference hut was unable, from mental 
affliction, to make any award. The defendant 
refused to consent to another arbitrator being 
appointed, and a rule was obtained calling on 
him to show cause why the plaintift’ should not 
be at liberty to sign judgment and tax costs 
on the verdict entered for him, and issue exe- 
cution unless the defendant would consent to 
proceed with the reference before anoLber ar- 
bitrator. 

Atkinson showed cause, and submitted, that 
the court had no ])ower to compel the defend- 
ant to refer the case to another arbitrator. 

'fhe Attorney -General opposed the rule. 

Per curiam. We think that under the cir- 
cumstances the defendant ought to consent, 
hilt as lie refuses to do so we cannot compel 
him, and the rule must be discharged. 

Rule discharged. 

(ITourt of 13ankntptrL>. 

In re Wells, March 6, 1847. 

LAST EXAMINATION. — NO CREDITOR’S AS- 

Where no creditor's assignee has been chosen, 
the bankrupt cannot he allowed to pass his 
last examination as of course. 

The bankrupt Wells having come up to 
pass his last examination, and no creditor ap- 
pearing to oppose him, 

Mr. Commissioner Fane said, he must de- 
cline in this case to permit the bankrupt to 
pass, and his decision was founded upon gene- 
ral principles. Wells was a bankrupt upon 
his own petition. As usual in those caaen 
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there were considerable debts and no assets. 
No creditor’s assignee was ever appointed, and 
the management of the fiat was left altogether 
to the bankrupt’s own solicitor. His opinion 
was, that a creditor’s assignee should be ap- 
pointed in cvexy^jeaeis baifoirs a bankmpt coiild 
expect to obtain ■his ce^ificate. The commis- 
sioner was required to certify that the bankrupt 
made a full and true disclosure of his estate 
and effects, but bow was it possible to g^nt 
such a certificate without previous investiga- 
tion? The court looked to the solicitor ap- 
pointed by the creditors* assignee to sec that 
the bankrupt’s affairs were properly investi- 
gated, but when there was no creditors’ as- 
signee, and the whole inatier was left in the 
hands of the bankrupt’s solicitor, the investiga- 
tion was no better than a farce. It was quite 
impossible for the official assignee to make a 
satisfactory examination into the bankrupt’s 
affairs, when all his information was derived 
from the bankrupt himself or his solicitor. 
Under these circumstances, he should pursue 
the course he had determined to adopt in all 
similar cases— namely, to adjourn the bank- 
rupt’s examination sine die, with liberty for 
him to come ujifor his last examination at any 
time after a creditors’ assignee had been chosen, 
or after a period of one year had elapsed from 
the date of the fiat. 

Mr. Buchanan, who appeared as solicitor for 
the bankrupt, asked permission to address the 
commissioner in support #f the application that 
the bankrupt should pass his last examination. 

Mr. Commissioner I'hwe said, he should have 
called on the bankrupt’s solicitor if he had de- 
eded with reference to the facts of the particu- 
lar case; but liis determination proceeded on 
general principles which had been well con- 
sidered. It was quite impossible for him, 
under the circumstances, to certify that the 
bankrupt’s accounts were satisfactory. 

Mr, Buchanan applied for the renewal of the 
bankrupt's protection. 

Mr. Commissioner Fam did not feel that he 
diould be justified in granting protection, and 
perhaps thereby depriving creditors of a remedy 
against the bankrupt. 

Last examination adjourned sine die. 


Cleverton, Frederick William Pouget, Plymoutli. 
March 5m 

Curshain, William George, Nottingham, March 
16. 

Edwards, Edmand Butler, Pontypool. March 12, 
Jon€M», Hug!i« .Cakofirvon. March 5, 

Sutcliffe, WiliiaiBy ilelsdeii Bridge, near llalifax. 
March 16. 

DISSOLUTIONS OF PROFESSIONAL PART- 
NEUSUIPS. 

From Feb, HSrd to March l9th, 1847, both inclusive, 
with ihtes when gazetted, 

Allen, Mundeford, and Edward Carleton Holmes, 
31, liedford Row, Attorneys and Solicitors. 
March 9. 

: Forshaw', Henry, Richard Blundell, and John For- 
j shaw, -iiiverpool. Attorney s-at-La\v. March 

I 19. 

Pearson, Charles and William Hungerford Hol- 
j dich. New Sleaford, Attorneys and Solicitors. 

March 12. 

i Tilsley, Edwin, and William Thomas Locke Travers, 
Moreton-iti'Marsh, Chipping Campden, and 
Shipston-on-Stour, Attorneys, Solicitors, and 
j Conveyancers, March 12. 

i Whitelock, John, and Henry Ponsford, 70, Alder- 
innnbury, Attorneys, Solicitors, and Coiirev' 
ancers. Feb. 23, 


LAW PROMOTIONS AND APPOINT- 
MENTS. 

TriE Queen has been pleased to appoint Charles 
Packer, l^q., to be her Majesty’s Solicitor- 
General for the island of Baihadoes. March 
16. 

PERPETUAL COMMISSIONER, 
Appointed under the Fines and Recoveries Act, 
Booth, Harry, of Ilolmfirtli, in and for the West 
Riding of the county of York. March 9. 

MASTERS EXTRAORDINARY IN ClIAN- 
/ CERY. 

'Tftnn Feb, 23/d to March 1847, both inclusive, 
with dates when gazetted, 

Bxuqo, WiUiffmi Jbeeds,. March 9, 


! PROCEEDINGS IN PARLIAMENT RE- 
LATING TO T’HK LAW. 

j Jliotuc of ilorha. 

I NEW BILLS IN PROGRESS. 

Repeal of Insolvency Jurisdiction of Courts 
• of Bankruptcy, Abolishing Court of Review, 
I and Reducing Number of Commissioners. 
I (No. 2.) In Committee. Lord Brougham. 

I Markets and Fairs Clauses. — Public Uiidcr- 
i takings Clauses. — Gas Works Clauses. — 
I Waterworks Clauses, — In Committee. 

I Piousc of Commoufl. 

I NEW BILLS IN PROGRESS. 

i City Small Debts Court. In Coraruittee. 
' Mr. Masterman. 

Annual Indemnity. 

Law of Railways. For 2nd reading. Mr. 
Strutt. 

Agricultural Tenant-right. In Committee. 
Mr. Strutt, 

Roman Catholics Relief. In Committee. 
Mr. Watson, 

Pious and Charitable Property, For 2nd 
reading. Lord J . Manners, 

Rating Small Tenements. For 2nd reading. 
Mr, Waddington. 

For the Speedy Trial and Punishment of 
Juvenile Offenders. For 2nd reading. Sir 
John Pakington. 

To Encourage Life Insurance. For 2nd 
reading. Mr. Godson, 

Inclosure Act Amendment. Sir F. Thesiger. 
Drainage of Lands. Earl of Lincoln. 
Lunatic Asylums Regulation. Attorney- 
General. 

T'owns Improvement Clauses. For 2ml 
reading. 
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^ duod magis ad no3 

rertinet,et neacire malam est, agitamua.” 

Horat. 


BANKRUPTCY, INSOLVENCY, AND 
ARREST. 

AMENDMENTS OF LORDS BROUGHAM AND 
CAMPBELL. 

The amended bill introduced by Lord 
Brougbanri, by which it is considerately 
proposed, inter alia, that the registrars of. 
the Court of Bankruptcy, now paid for! 
doing little, should be secured the same ; 
amount of salary during life for doing no^ 
thing, has been read a second time in the 
House of Lords, without opposition, the 
noble and learned mover having announced 
his attention of proposing that it should be 
referred to a select committee after Easter. 
Had the bill emanated from any less inve- 
terate law-reformer than Lord Brougliani, 
we should infer, eonsidering llic probability 
of a speedy dissolution, and the state of 
public business, that a reference to a com- 
mittee up stairs was equivalent to a deter- ; 
mination to abstain from pressing the i 
measure during the present session ; but | 
the experience of the last ten years sug- i 
gests more than one instance, in which a j 
bill, involving alterations equally extensive; 
and important, was hurried through both j 
houses of parliament during the last month | 
of rile session, with a velocity only compar- ; 
able to the s|>eed of an express train on the | 
broad gauge. { 

The most remarkable feature of the short : 
dtscuBsion which preceded the second read- 1 
ing of Lord Brougham’s bill was, the de- 
claration of Lord Ashburton, that the mer- 
chants and traders of the city of London 
were strongly of opinion, that no amend- 
ment of the Law of Debtor and Creditor 
could be satisfhetory or effective which did 
not involve a return to the principle of 
Xohf xxiiii. No. 99^. 


arrest on mesne process ; and his lordship 
significantly added, that those whose senti- 
ments he professed to represent in this 
matter might well be supposed to lake a 
deep interest in the question, as it was cal- 
culated that the total amount of their loss 
by bad debts was not less than twenty-four 
millions annually ! 

It would be difficult, perhaps, to exag- 
gerate the extent of injury and mischief 
occasioned, to the mercantile and trading 
community, by the constant succession of 
violent and inconsistent changes introduced 
into this branch of the law during the last 
dozen 3 ^ears. In one session an act waa 
passed in which the interests of creditors 
appeared to be totally disregarded : in the 
next session the debtor was harshly and 
unduly pressed upon. No particular prin- 

• ciple Avas adhered to, but the predominant 

* intention Avas to alter and unsettle. It is 
not at all improbable we shall soon discover 
that legislation runs in a circle, and that 
Ave must come back to the point from 
whence we started. 

The bill introduced by Messrs. Warbur- 
ton and Leader, at the close of the last 
session of parliament, for restoring arrest 
on mesne process, presented an opportunity 
for discussing the expediency of that pro- 
position of which we partially availed our- 
selves.* The general principles applicable 
to the question are by this time tolerably 
well understood. The law ought not to 
interpose difficulties or impediments in the 
way of those who are exerting tlieir ener- 
gies and industry in the pursuits of busi- 
ness; but when it is ascertained that a 


• See the biU, vol. 32, p. 626, and the eom< 
mentary, ante, p. 1. 
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man has incurred pecuniary obligations he 
is unable or unwilling to fulfil — in other 
words, that he is insolvent — it is for the 
public benefit that his dealings should be 
brought to a stopy mud hifr circumstAoces 
investigated ut the earliest possible period, 
A man who continues to trade after he 
becomes insolvent, does so invariably to the 
injury of others ; he has not sufficient in- 
ducement to conduct his affairs prudently, 
and lias not the means of doing so benefici- 
ally. The examination into a debtor’s cir- 
cumstances involves an inquiry into his 
conduct. If he has fraudulently or care- 
lessly incurred debts he is unable to pay, 
lie should he subjected to punishment pro- 
portioned to the nature and extent, of the 
injury inflicted on society. On the other 
hand, if he heconies insolvent by accident I 
or misfortune, he should be put to the least | 
possible inconvenience that is consistent | 
with the security of his creditors, and the | 
'procurement of that inquiry which affords | 
the means of discriminating between thej 
culpable and innocent debtor. So far, w'e 
apprehend, there exists no material differ- 
ence of opinion. The difficulty arises in 


1 10, w^as justly open to two objections. The 
oath of the creditor was conclusive as to the 
existence of the debt in the first instance, 
and although the debtor might be prepared 
with an immediate and complete answ^er to 
tlie clami, if unable to procure bail, he re- 
mained ill prison until the matter in dispute 
was finally adjudicated upon in the regular 
course. And again, when the existence 
of the debt was clear and indisputable, the 
debtor might avail himself of the forms in- 
tended for, and applicable to litigated 
claims, and postpone the period when he 
could be compelled to disclose the real 
state of his circumstances. These defects 
of the law opened a door for abuses, but the 
I constMjiiences of those abuses appear to 
I have been greatly exaggerated. Attention 
was exclusively confined to those cases in 
which the law was unsuccessful and con- 
signed the debtor for a longer or shorter 
time to a prison ; and the innumerable in- 
stances in which the law was effectual, and 
compelled the payment of debts without 
litigation and without the incarceration of 
the tlebtor, were wholly overlooked. This 
oversight is to be traced in nearly all the 


determining how and when the inquiry into statements put forward by those who suc- 
thc affairs of the debtor is to be brought ccssfully advocated the abolition of arrest 
about ? Experience has demonstrated, on mesne process. Abundant time has 
that if the investigation is delayed until a ; now been allowed for the trial of that ex- 
creditor obtains a judgment and takes the iperiment, and it would seem those engaged 
debtor in execution, to say nothing of the ! in trade have come very generally to the 
expenses of sucli a proceeding, tlie time • conclusion, that the effeet of the abolition 
that must necessarily elapse enables the ; has been to encourage reckless and impro- 
ill-disposed debtor to make away with his 'vidcnt trading, and increase loan alarming 
property, and defeat the just claims of his ! degree the amount of bad debts. Our own 
creditor. To oblige tlie debtor to submit impression is, that this disastrous result is 
to an investigation at an earlier period, : not to be ascribed exclusively to any par- 
some compulsory proceeding must be | ticular measure, but that it is attributable 


adopted, and tlie most obvious and least | mainly to the injudicious attempts to alter 
objectionable mode of securing his attend- 1 the Law of Debtor and Creditor, and to the 
ance for that purpose is, by personal re-! unsatisfactory manner in which this branch 
straiiit where the debtor is unable to give! of the law lias been administered. We are 


security for his appearance. By this glad to perceive that the subject is now 
course, no doubt, the unfortunate and the taken up by those who have a larger stake, 
fraudulent debtor arc placed iu the same and being fully represented in parliament, a 
category in the first instance, in like far greater influence in the adjustment of 
manner as the innocent and the guilty such questions than the members of the 
charged with violating the criminal law, legal profession can boast ; but in this, as 
are subjected to the same inconvenience in every other instance, the trading and 
before trial. But it may fairly be argued, commercial community will find their in- 
that a man who, even innocently, incurs a teresls identical with those of the legal pro- 
debt which he is unable to pay, has prlmd fession, and that what proves advantageous 
famB inflicted an injury on the creditor, to the one cannot fail to be beneficial to the 


and cannot reasonably complain of the hard- other. 


ship of being compelled, at some personal The committee of merchants and traders^ 
inconvenience, to explain his conduct. The appointed for the purpose of obtaining aa 
law of arrest on mesne process, as it existed amendment of tlie Law of Bankruptcy andl 
previous to the passing of 1 & 2 Viet. c. Insolvency, presented a third report to a 
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public meeting held at the London Tavern, 
on the 23rd February last, describing the 
steps taken in furtherance of this object, a 
copy of which we subjoin, with some slight 
abridgement. 

In accordance with the resolutions passed 
at the last meeting, your committee have 
adopted all the means in their power to awaken 
and impress on the inirul of the public and of 
the state, the serious evils resulting to com- 
mercial honesty and credit from the vicious and 
defective state of the Law of Bankruptcy and 
Insolvency, with a view to a general and com- 
prehensive measure of amen<lment and conso- 
lidation of the numerous existing statutes hear- 
ing on the subject ; and also to get passed into j 
a law the bill lor their amendment which had : 
been prepared by your committee, and sub- i 
mitted to and approved by the above meeting, j 

For the first of these purposes, your com- ; 
mittee caused a series of articles to oe written ‘ 
and iiublished from time to time, in the daily j 
papers and other ]icriodicals, setting before the | 
world the abuses of the present system, and ■ 
the necessity of its reform. They also pre-' 
pared, and widely circulated, a statement ofi 
pai-ticular cases, illustrative of the facilities now ! 
afforded for the commission of the grossest | 
frauds by dishonest traders, upon their creditors, 
almost with impunity. 

“ For the second iiurjiose, that of carrying 
their bill through parliament, the first step of 
your committee was to submit the bill to a par- 
liamentary counsel of eminence, by whom it 
has been remodelled and improved, without, 
however, altering its principles. C/opies of it 
have been submitted to the I^ord (Chancellor, ; 
and other legal members of the peerage, the i 
law officers of the Crown, the commissioners of I 
bankruptcy and insolvency, the official assig- 1 
necs, tlie several chamhers of commerce, the : 
joint-stock banks, the law societies, and other j 
bodies ; they have also jirinted full particulars | 
of the measure, with remarks explaining the i 
present abuses and the nature of the remedies j 
proposed, which have been very widely ciren- ! 
lated both in town and country. The commit- ' 
tee have, in fact, adopted every step in their 
opinion calculated to make the bill generally 
known, and to court observation and inquiry. 

“ They have also had interviews with the ; 
late Attorney and Solicitor-General, by whom | 
very considerable attention was bestowed upon ; 
the several clauses of the bill, and alterations 
etiggested. Meetings have also been had with 
tl^ Post-office authorities, with a view to 
simplify the service of the preliminary notice 
and summons required by the Court of Bank- | 
ruptgr, and with other public officers likely to 
be affected by it ; much valuable information 
has resulted from these proceedings, of which 
your committee have not failed to avail them- 
selves. 

The bill was introduced into the House of 
Commons by Mr. Hawes, M. P., and was 
read a first and second time, and committed, 
and twice reprinted* by tlie house for the 


purpose of introducing alterations suggested 
by the Attorney and Solicitor-General and 
others. At this stage, the sudden change in 
the ministry, and the consequent official ap- 
pointment of Mr. Hawes, unfortunately de- 
prived the committee of his valuable services ; 
but after a short delay, the Hon. Edward P. 
Boiiverie kindly undertook the charge of the 
bill ; and on the 5th of August, in moving its 
re-cornmltment, he brought before the house 
the unsatisfactory state of the Bankrupt and 
Insolvent Laws, aneb the urgent necessity of 
comprehensive and efficient legislation there- 
upon. In reply to his observations, the govern- 
ment stated that it was the intention of the 
present Lord Chancellor to introduce a general 
measure for the amendment of these laws, 
which he hoped to perfect before the present 
session of parliament ; and that full considera- 
tion would be given to the bill of the committee. 
It was therefore deemed advisable by your com- 
mittee not further to press it, but to use their 
best endeavours that the proposed measure 
should be such as was demanded by the wants 
of the mercantile and trading classes. Since 
this period your committee have been in com- 
munication with Mr. Vizard, the Secretary of 
Bankrupts (the organ of the Lord Chancellor 
in this matter), upon the subject of the new 
bill. From him they received a communication 
on the loth of December last,*^ that two sepa- 
rate bills had been prepared for the amend- 
ment and cousolidatioa of the statutes relating 
to liankrupls and insolvents, in which he had 
inserted several of the clauses of their bill, and 
that copies sboiilcl be submitted to them as 
soon as the bills bad lieen approved by his lord- 
ship ; he also promised to receive a dejnitation 
from them upon the subject as soon as they 
should have considered the jirovisions. It is, 
however, to be regretted that no further pro- 
gress has been made, your committee having 
been informed by Mr. Vizard so lately as the 
12th instant, that the new hills had not been 
settled by the Lord Chancellor. They had 
hoped to have been able before this time to 
have fully examined and reported u[>on the 
particular measures proposed by government, 
and they much regret that they are not in a po- 
sition to do so. 

Your committee have to express their con- 
gratulations that the exertions which have been 
made have been attended with a .success be- 
yond what could have been hoped, since, al- 
though they did not succeed in carrying their 
own hill in the last session (which bill the 
have always represented as a partial measure 
only, and intended merely to remedy certain 
specific abuses], yet to its introduction into 
parliament, and to the measures adopted for 
giving publicity to the crying evils of the .sys- 
tem, and to the sufferings inflicted by its means 
upon the honest and fair trader, the committee 
feel justified in attributing the fact of the go- 
vernment having at last come forward with> a 
general measure for tlie amendment of these 


z 2 


See ante, p. 230. ' 
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lawf<^a proceeding whicb the committee felt 
to he of too onerous a character to be under- 
taken by any but the highest authorities. By 
separate bills for bankruptcy and insolvency 
being intended, it is hoped that the two classes 
of cases will be disposed of in separate courts ; 
of the propriety of which course the committee 
have before reported their opinion. 

“ Your committee have also to express their 
gratification at the passing of the Small Debts 
Act of last session, whereby the establishment 
throughout the country 'of courts v’ith appro- 
priate districts, for the recovery of debts not 
exceeding 20/. has been authorised, and one 
general mode of proceeding established for the 
whole. In this act the ^reat principle of 
punisiment for debts contracted fraudulently, 
or without reasonable expectation or ability to 
pay, is recognised. 

One of the objects of the committee’s bill 
was to check the issuing of fiats in bankruptcy 
upon the trader’s own petition, in cases where 
there arc no assets. Your committee are glad 
to find that one of the commissioners of bank- 
rupt h<as taken a course to render this abuse of 
the court less frequent, by a determination to 
refuse the bankrupt’s certificate in such cases. 
They trust that this wholesome plan will be 
generally followed. 

“Your committee refer also with satisfaction 
to the increasing number of refusals and sus- 
pensions of certificates by the court, in cases 
of dishonesty and improvidence. They have 
especially to acknowledge the benefit and as- 
sistance they have derived from Mr. Commis- 
tioner Fane, whose zeal in the reform of those 
laws is so well known,” 

The report concludes with an acknow- 
ledgement of the assistajiec the committee 
have received from other sources. I 

The sentiments expressed in this docii- j 
ment have, for the most part, our cordial j 
concurrence, but we venture, in the reverse i 


MKTROPOLITAN AND PIIOVIN- 
CIAL LAW ASSOCIATION. 


We are glad to announce that a new so- 
cietys composed of metropolitan and pro- 
vincial solicitors, was formed on the 25th of 
March, for the purpose of promoting the 
interests of suitors in the better and more 
economical administration of the law ; — of 
obtaining the removal of the many and 
serious grievances to solicitors, and through 
them to the suitors ; — and of maintaining 
the rights, and increasing the usefulness of 
the profession. 

The association is named, “ The Metro- 
politan and Provincial Law Association,” 
and consists of all members of the profes- 
sion who contribute a donation of not less 
than 5/., or an atmual subscription of not 
less than 1/., to its Funds. The business 
of the association is to be conducted by a 
committee of 25 town and 25 country soli- 
citors, with power to add to their number 
and to appoint local committees. 

We shall soon be enabled to state in de- 
tail the objects of the society, — the evils it 
seeks to redress, — and the course proposed 
to be pursued. In the mean lime, we may 
mention that the association has been 
formed with the friendly co-opc ration of 
the existing law societies, and is designed 
to unite the profession, without reference 
to any' particular locality. This is the 
right principle on which to proceed in pro- 
moting the objects in view, which are cal- 
culated to benefit the general body of so- 
licitors, and through them to promote the 
true interests of the public. 


of an unfriendly spirit, to suggest to those 
by whom it was drawn up, and the still 
larger class whose opinions it represents 
and whose sympatliies it cannot fail to 
enlist, that it indicates too much of a uni- 
lateral tendency. It should not he forgot- 
ten, that whilst the creditor has protection, 
the debtor must have justice administered 
in a corrective, and not a vindictive spirit. 
Let us add, that it cannot fail to detract 
from the efforts of those who direct this 
important movement, if they continue to 
pledge themselves upon collateral questions 
of minor importance. The concluding 
paragraphs printed from the report furnish 
some notable instances of this disposition, 
and, in our humble judgment, would have 
been advantageously omitted. 


This society has arisen out of several 
communications and consequent meetings 
between a numerous deputation of pro- 
vincial solicitors and their metropolitan 
brethren, during the last few months. 
I Knowing the higli character, long expe- 
i rience, well-formed judgment, and practical 
talents of the promoters of the association- 
joined to the strict justice and public expe- 
diency of their object — we cannot doubt of 
its ultimate success. We have lived long 
enough to know of a certainty, that how- 
ever slow the people of this country may 
be in effecting realljr useful reforms, the 
time will surely arrive when whatever is 
right and just be i^one. 


^ Vide, Original Reports of Court of Bank< 
roptcy. In re fVeUs, p. 503, ante. 
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POINTS IN COMMON LAW. 

WARRANT OP ATTORNEY, WHEN JOINT OR 
JOINT AND SEVERAL. 

A CASE determined in the Court of Com- 
mon Pleas, and lately reported,*^ involved 
directly the question, when a warrant of 
attorney is joint, or joint and several, and in- 
cidentally, when a contract is to be consi- 
dered as joint or several ? The point arose 
upon a rule for leave to enter up judgment 
against Mr. Dawes, upon an old warrant of 
attorney executed by Dawes and one II. 
Fraser. Fraser had left the kingdom, 
which created a difficulty in making the 
usual affidavit and serving the rule nisi on 
him. The warrant of attorney was in the 
following form : — 

To and , Attorneys of her Ma- 

jesty’s (vourt of Common Pleas at West- 
minster, jointly and severally, or to any 
other attorney of the same court. 

These are to desire and authorize you, the 
attorneys above-named, or any one of you, or 
any other attorney of, &c., to appear in the 
same court /or us and each of us ^ II. Fraser, 
and W. Dawes, and then and there to receive 
a declaration for us and each of us, in an action 
of debt for the sum of 130/. for money bor- 
rowed, at the suit of Elizabeth Dalrymplc, and 
thereupon to confess the same action, or else 
to suffer a judgment by nildicU, or otherwise, 
to pass against us in the same action, and to be 
thereupon forthwith entered up af/ainst us 
and each of us, of record of the said court, 
for the said sum of 130/., and we the said IT. 
Fraser and W. Dawes, do hereby further au- 
thorize and empower you the said attorneys, 
or any one of you, after the said judgment 
shall be entered up as aforesaid, for us and in 
our name and as our act and deed, to sign, 
seal, and execute, a good and sufficient release 
in the law of the said E, Dalrymple, her heirs, 
executors, and administrators, of all and all 
manner of error and errors, &c. &c. 

The answer to the rule was, that the 
warrant of attorney contemplated but one 
action, one declaration, and one judgment, 
and that the application should have been 
to enter up judgment against Dawes and 
Fraser, and not against Dawes alone. It 
was admitted that the case would have 
been different if the words of the instru- 
ment had been, to enter up judgment 
against ** us or each of us.'* In the course 
of the argument, the distinction as to the 
effect of a joint and several covenant, as 
stated by Parke^ B., .in a late case of King 

^ Dalrymple v. Fraser and Dawes, 2 Com. 
Bench, G98. 


V. Honre,* was adverted to. Each party 
to a joint contract," (said the learned 
baron,) is severally liable in one sense, 
that if sued severally, and he does not 
plead in abatement, he is liable to pay the 
entire debt ; but be is not severally liable 
in the same sense as he is on a joint and 
several bond, which instrument, though one 
piece of parchment or paper, in effect com- 
prises tlie joint bond of all, and the several 
bonds of eacii of the obligors, and gives dif- 
ferent remedies to the obligee." In sup- 
port of the rule it was contended, that the 
words “and each of us" could not be re- 
jected as surplusage, and that there were 
authorities for holding the word “ each*' to 
be a word of severance,' and for rciiding 
the word “and" as if it had been “or"s 
when necessary to give effect to the inten- 
tion of tlie parties. 

The court was unanimously of opinion, 
that the language of the instrument was 
joint throughout, and excluded the suppo- 
sition that the intention of the parties was, 
that judgment should be emtered up against 
one only. The plaintiff was bound to 
pursue the authority given by the warrant 
of attorney, and could not enter up judg- 
ment against Dawes alone. The rule was 
therefore discharged, but without costs. 


REMUNERATION OF SOLICITORS. 


PRINCIPLES OF TAXATION. 

The inadequate remuneration* for im- 
portant professional services has often been 
noticed by tlie Master of the Rolls, and 
ill all cases wherein no more than the 
just fees have been allowed, his lordship 
has refused to disturb a taxation merely 
because some errors have been discovered 
in particular items, but where on the whole 
the amount has not been larger than suf- 
ficient. Tills equitable consideration of 
the claims of practitioners was much con- 
sidered by his lordship in the case of Ducas 
v. Peacock, 8 Beav. 1, to which we lately 
adverted, (see 32 L. O., 332.) 

We have now to direct the attention of 
our readers to the recent case of Davenport 
V. Stafford, in the same volume of Mr. Bea- 
van’s Reports, p.503. It appears that in the 
year 1815, a bill wasfiledi praying for an 
administration of an estate, and for the 


* 13 Mecs & W. 494. 

^ Kew V. Rouse, 1 Vem. 363. 

^ Swift V. Gregson, I Term R, 432, 
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usual accounts of the estate possessed by I THE PRIVILEGE QUESTION, 
the executrix. After the death of one of 


the parties^ a bill of revivor and supple- 
ment was filed, and other paTties were 
added, who prayed an account of the per- 
sonal estate. 

The cause was heard in 1830, and a re- 
ference was ordered to the Master. And 
in 1840, a petition to rehear the cause was 
presented, on the groi^nd that the decree 
was erroneous in stating that the peti- 
tioners had admitted assets sufficient to 
pay what might be due from their tes- 
tatrix. * 

A motion being made to discharge the 
order for a rehearing, various questions 
were raised before the Master of the Rolls 
regarding the solicitor’s charges for certain 
attendances, which it was alleged had not 
been strictly or properly made. His lord- 1 
ship, after deciding the other points in the | 
case, proceeded to say, with reference to 
the question of costs : — 

** I have been informed, that solicitors fre- 
quently charge for particular acts of business, j 
which, upon the occasion to which they relate, j 
may not have been necessary or required for , 
the interests of the client, and this, because, in | 
the taxation of costs for Ihg whole business j 
done, such charges are allowed, whilst the i 
charges allowed for other services of the utmost 
value and importance, truly rendered to their 
clients, an* so inade<iiiaU', that unless some 
compensation were allowed in another way, no 
adequate reiniiueiation would, upon taxation, 
he given for the transaction of the whole 
business. 

It is much easier to censure than to remedy 
this state of things, which, under all the circum- 
stances, is more to he regretted than blamed. 
Tlie hlatne, which there may be, is more with 
higher authorities than with the solicitors, who, 
having regard to the rules of taxation, cannot 
help themselves. The remedy, if any is to be j 
found, must he had by the discovery of some ! 
improved mode of remunerating solicitors, by 
which the remuneration may, on (’very occasion, 
be made adequate to the real and just value of 
the important services which are rendered 

Whilst the Master of the Rolls thus 
liberally exculpates the solicitors from the 
blame attached to the present system of 
taxation, we are bound also, on the part of 
the profession, to say, that his lordship has 
always shown a disposition to consider any 
suggestions which could be offered where- 
by the objectionable part of the present 
practice m^ht be avoided, and justice 
done as well to the practitioners as to the 
suitors. 


JUDGMRNT O-P THE CHURT OF ERROR W 
“ HOWARD V, GOSSETT.” 

I We are not aware that it is intended to bring 
the judgment of the Court of Exchequer CUam- 
I her upon the privilege question under the re- 
view of the House of Lords ; but we should be 
glad to find some opportunity afforded for the 
reconsideration of the question, as, with the • 
profoundest respect for tne six judges, by whom 
the decision of the Court of Queen’s Bench 
was reversed, we must be allowed to think 
their judgment on this matter altogether un- 
satisfactory.** 

If the principles upon which this decision is 
founded are to prevail, we can scarcely conceive 
any exercise of power, which the House of 
Commons may think fit to claim under the 
name of j)rivilegc, which may not be compassed 
and enforced. 

The form of the warrant under which the 
Serjeant-at-Arms acted and subsequently just- 
tified, is already l)cfore our readers, (mite, page 
30 1 ,) and it was properly admitted in the court 
below, as well as in the court of error, that 
upon the validity of the warrant the defendant 
in the action must stand or fall. 'Hie judg- 
ment of the Court of Queen’s Bench was given 
on the grotind of a defect in the warrant, and 
in the judgment of the court of error it is ex- 
pressly stated, that the question to he decided 
is “ whether the warrant was defective or not.” 
Our readers will, no doubt, recollect, that the 
I warrant did n(»t contain any adjudication of a 
I contemj)t committed by Mr. Howard. It was 
I simply a naked direction t(> take him into CUB- 
I tody, by an order of the House of Commoits. 

I The order lierc referred to, was set forth in 
j three of the defendant’s pleas, and in the judg- 
: ment of the court of error it is observed, that 
j it was properly admitted on behalf of the de- 
j fendant, that he could not justify under the 
order of the House, independently of the war^ 
rant, because the order authorized no particular 
I person to take the jdaintiffinto custody. Still, 
the judgment in error assumes, that the de- 
I fendant is connected with the order of the 
House although not named in it, and because 
the order adjudicates a contempt, the order 
which is not disclosed in the warrant is sup- 
posed to give validity to the warrant. The 
contention on the part of the defendant was, 
that the warrant was good, as disclosing euffi- 
ciently the will and pleasure of the House, that 
the plaintiff should he arrested. The court of 
error held it to he good, on a totally different 
ground. 

The valid’ ty of the warrant, says the court 
of error, depends mainly upon the point “ on 
what principle is the instrument to be con- 
strued ? Is it to be examined with the strict- 
ness with which we look at the warrants of 

** See the judgment, taken from the short- 
hand writer’s notes, printed by order of the 
House of Commons, ante, p. 387. 
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mafifistrateB or others acting by special sta- 
tutory authority and out of the course of the 
common law ; or is it to be regarded as the 
mandate or writ of a«8uperior court acting ac- 
cording to the course of the common law 
All the three judges in the court below held it 
to be void, because it did not show a sufficient 
authority on the face of it. Mr. Justice Cole- 
ridyc, in the commencement of his judgment in 
the court below, says:— "The warrant dis- 
closes, that the Speaker issued, (in pursuance 
of the order of the House, to send the plaintiff' 
in custody,) a command to the defendant to take 
him into custody, hut it does not disclose that 
the pwty was charged with any offence, neither 
docs it expressly direct the Serjeant-at-Arms 
where to take the body of the plainlifT, or how 
long to detain him. If, for the House of Com- 
mons in this warrant, you suV)stit,ute any other 
authority known to the constitution, it is quite 
clear that the warrant would be bad. 'Fhe 
party sought to be arrested under it might have ; 
lawfully resisted it, or if arrested, would hej 
discharged upon the return of such a warrant, | 
under a writ of habeas corpus.’* ! 

In a subsequent j)art of the judgment of the : 
court of error, it is said that many of the wnts | 
issued by the superior courts do upon the face 
of them show the eause of their issuing, whilst 
others do not, and instances a writ of capifntad 
respondendunu issued before tlie passing of the 
1 & 2 Viet. c. 110, which stated no original 
writ, no affidavit of debt, nor any plea com- 
menced before the capias issued, and was still 
unquestionably valid. 

Accepting t\m as a test by which to try the 
warrant in the present case— what does it prove r 
Tlie fact of the capias not stating the original 
writ does not sreni to have much application to 
the present warrant, which is ohjectionahic for | 
want of sulistaticc, and not form. With respect 
to the capias slating no affidavit of debt, the 
■apiffs is not at all founded upon an affidavit of | 
debt, and it was by the in(li.i.;,er!cc of the courts 
only, that when the capias became the first 
process of the court tlie arrest was diseoiitinucd 
and the rajtias' served on the defendant, which 
was at length sanctioned by various acts of 
parliament. WIkmi tlie oath was first required 
to authorise the arrest, the old form of capias 
was continued, and the ac eiiam was added, 
and the sum sworn, which was then directed 
to he markeul on the hack of the writ. Surely 
here the defendant had suffieienl intimation of I 
the cause of his arrest. As to the observation, 
that the capias ad rcspondmdnm states no ])lea 
commenced before the capias issued, the capias 
was the substantial commencement of the 
action. 

The judgment in error proceeds ; — "So writs 
of attachment from superior courts do not state 
the ]>rcvious steps of a charge of contempt, the 
rule of court that they should issue, or the nature 
of the contempt. That issued from the Common 
Reas, (not against officers of the court merely, 
but against individuals,) simply orders the 
‘fiheriflT to bring the party into court on a cer- 
tain day, to answer to her Majesty of and con- 


cerning those things which on her behalf shall 
then and there be objected against him.” As 
remarked by Sir Fit^roy Kelly, on his argument 
in the Queen’s Bench, the present warrant docs 
nothing tantamount to this. But what becomes 
of the argument when it is found, that on the 
back of the writ of attachment issued in the 
Common Pleas is contained the following 
endorsement : — ** Doe. v. Koe.* For nonpayment 
of 8l. 4s., costs taxed by Master pursn^ 

ant to a rale of court dated day of 

18 ‘ 

The form of the attachment itself is as old as 
Magna Charta, and the form of the endorse- 
ment shows the superior courts have a regard 
for, and do valueL^thc lilierty of the suliject, and 
do not use for the purpose of abusing any form 
of process committed to them. 

'I'here is a ])asRage in the judgment in error 
which wc almost grieves to find in it : — " It ap- 
pears, indeed, that if a writ in a superior court 
expressed no cause at all, it would l)c legal, and 
the defendant not hailahle, according to what 
Lord Colce says in the Brewers* case, 1 Roll R. 
J34.*’ But where is there to he found an in- 
stance of a commitment by a sujscrior court 
expressing no cause at all? In the case re- 
' ferred t(», Lord Coke spoke not of a coinmit- 
' meiit by a superior court, l)ut his obiter dictum 
; is of a commitment by himself, " Ft si jeo com- 
■mif vd home n*est bailable per auenn else nil 
i cause soil declare,*^ which must he intended to 
* he for a contempt in court, without warrant, 

! and with wdiiclwmother judge or tribunal w'ould 
'not meddle. As observed by Mr. Justice 
Coleridge, in his judgment in the court below, 
a warrant expressing no cause, from \vhatever 
authority emanating, is void, and would he a 
j^rievance within the .5th section of the ]>otition 
of right, which recites, " tlnit divers of the 
King’s subjects had of kite been imprisoned 
without any cause shown, and when for their 
deliverance they were brought before th 
King's justices by his Majesty's writs of habeas 
corpus, there to undergo and receive as the 
court should i)rder, and their keepers com- 
manded to certify the causes of their detainer, 
no cause was certified, hut that they were de- 
tained by his Majealy’s special command hig- 
nilied by the Lords of his Privy Conneil, and 
yet were returned back to several ])ris()ns wdth- 
oul being charged with anything to which they 
•lit make answer according to the law.” 

'^J’he judgment in error proceeds : — "It was 
a mistake to as.sert, as was done at tlie bar, that 
an adjudication of a contomjit w’as a necessary 
part of tivcry commitUd for a contempt, and 
that an attachment would he invalid without it. 
It is not BO in the superior courts of common 
law, as has been slated, nor in the Court of 
Chancery, as Lord Lyndhiirst has lately de- 
cided after an inquiry into jirccedents, Exparte 
Van Sandau, 1 Phill. ilep. 00.5.” 

Enough has already been said on the subject 
of commitments for contempt by the superior 
courts of common law. \Vhere is the precedent 
for any committal by warrant without cause ? 
’Fhe allusion to committals for contempt by the 
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Court of Chancery calls for a few remarks. In 
the Court of Queen’s Bench in Chreen v. Elgie 
and another, (5 Queen’s Bench Reports, 99,) it 
was expressly held, that a warrant of commit- 
ment by the Court of Review and the order re- 
cited in the warrant, were bad, as not containing 
any proper adjudication of a contempt, nor 
showing how tne party committed might clear 
himself, and that decision has never been over- 
ruled. In Mr. Van Sandau’s case, Lord Lynd- 
hurst determined the warrant bad, on the ground 
that the seal of the court was not affixed 
to the warrant, and that the action lay, and 
awarded 10/. to the plaintiff* as damages. What 
fell from his lordship on the subject of the pre- 
cedents in Chancery can in i\o respect be consi- 
dered as impeaching, and certainly not as over- 
ruling the express decision of the Court of 
Queen’s Bench, in Groeji v. FAgie, Lord Lynd- 
hurst having, (in Phill. R. f) 07 ,j first said, — “If 
this form of order had been used for the first 
time upon the present occasion, and there were 
no precedents to appeal to t)n the subject, I 
should have come to the conclusion that the 
order was insufficient;” but after having refer- 
red to several precedents, he said, — “ It is un- 
necessary to proceed further in citing j>recc- 
dents of this nature, for although 1 consider 
the form of the order adopted by Lord Gotten- 
ham, in Lechmere Charlton* s case, and the other 
forms to which I before referred, as the more 
proper and correct forms ; yet I cannot venture, 
in the face of these proceedings, to discharge 
the present order as insuffici^t and invalid.” 
His lordship was here only considering whether 
the order, as an order in bankruptcy according 
to the precedents in the Court of Chancery, 
was so entirely invalid that he must give Mr. 
Van Sandau the costs of it ; but though the 
order in the Court of Review might not be a 
bad order to that extent, a committal under it 
would have been bad in a court of law, as the 
Court of Queen’s Bench decided in Green v. 
Elgie, 

The judgment of the Court of Error pro- 
ceeds : — “ We are clearly of opinion, that at 
least as much respect is to be shown and as 
much authority to be attached to the mandates 
of the House as to those of the highest courts 
in the country, and if the officers of the ordi- 
nary courts are boiiud to obey the process de- 
Uvered to them, and are therefore protected by 
it, the officer of the House of Commons is as 
much bound and equally protected,” 

To this it may be observed, that the writs in 
superior courts where there is any mere irregu- 
larity in issuing them, are a protection to the 
officer, because those who so issue them are 
amenable to the party and to the court, but 
upon process from either house of parliament, 
nobody is amenable but the officer executing an 
illegal warrant. And, as observed by Mr. 
Justice Coleridge \n his judgment in the court 
below, the test is, whether the defect in the 
warrant goes to the jurisdiction of the authority 
issuing it, and, as he has shown, there is no 
authority in the kingdom that can, unless con- 
trary to Magna Chiu‘t8« as amplified by the 


petition of right, issue a warrant without 
cause. 

The judgment thus sums up : — *^The House 
had an undoubted right to order the plaintiflf 
into custody, and to have him brought to the 
bar, and bad also as much right over its own 
forms as any other court has, and it must be 
presumed that this is the right form, being that 
which it has chosen to adopt.” 

Upon this part of the judgment in error it 
need only be observed, that the objection to 
the warrant is not the possible want of jurisdic- 
tion, but that no cause whatever was shown 
for the arrest upon the face of the warrant, and 
that the House of Commons has no more right 
to create forms, inconsistent with the es- 
tablished law of the land and to Magna Charta 
and the Petition of Right, than it has to create 
new privileges : neither could any court do so 
or has any court ever attempted it. It may be 
adcled, that if such a warrant be illegal, it can- 
not be in the right form, although the House 
of Commons has chosen to adopt it. 

Neither the superior courts of justice nor the 
houses of parliament can create modem forms 
inconsistent with the law of the land. 

Having thus examined the several proposi- 
tions upon which the judgment in error is 
founded, we know not how we can escape from 
the conclusion, that if this judgment be correct, 
the House may order its officer to arrest any 
man and bring him in custody before them a£ 
its mere will and pleasure. 1'he personal liberty 
of every commoner in the land is thus placed 
within the irresponsible power of the House, 
and whether charged or uncharged, guilty or 
innocent, contemptuous or obedient, the House 
may imj)risoii him. If such an authority is well 
founded, it is inconceivable that it sliould not 
have been discovered at an earlier period. 


NEW COUNTY COURTS ACT. 

COSTS OF l*ttACTITIONF.RS, 

[We give insertion to the following letter, 
though extending beyond the limit wc can 
usually si)are for such communications, on ac- 
count of the importance of the subject, public 
no less than professional, and in the hope that 
some of our correspondents may be induced 
to state their views of Mr. Lamb’s suggestions, 
and conjectures.] 

To Wm. Tooke, Esq. 

My Dear Sir, — A cursory consideration of 
the New County Courts Act, leads me to think 
that several material provisions have been 
omitted, and that great ambiguitv prevails as 
to the right construction of the clauses regu- 
lating the duties of and remuneration to the at- 
torneys who shall practice in those courts. In 
my doubts I know of no one to whom I could 
address a few short obsenrations on the sub- 
ject with greater satisfaction than to yourself, 
whose uniform kindness towards the juniCft 
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members of that branch of the profession of is evidently mtendcd tb discoarag;6 resort to 
which you have been so long a leading practi- advocate in all cases under 6/. ' llic ' taxalioh 
tioner, must entitle you to the deference which mentioned I presume to bc/that between patty 
high principles and great experience justly I and party and not attorney and client, the latter 
demand. j of \vho?n is, therefore, left in this case to pay 

It is impossible to contemplate the probable | the adv’ocate’s fee without being able to recover 
effect of the ipany and great changes which 
have been and are still going on in tlie practice 


it from hi« defeated op])onent. 

If, however, the act do not contemplate any 
of the law, without frequent and serious ap- ■ limitation to the ordinar}’- dutieft of an attorney, 
prehension regarding tlie ultimate results of so ; hut intends, in cases not forming an exception, 
much experiment upon a fahric grey with the i that the burthen of advocating the cause should 
institutions of ages, and without fearing that in j be laid upon him in addition to those duties, 
the attempt to sui)stltutc more j)opular inea- then a greater evil is to be apprehemled, for it 
siires, those now adopted may not really end in ; is not clear in such a case whether the. IO 5 . or 
a denial of justice altogether. To the super- I 15.9. are to be his entire remuneration, or 
ficial ol>ser\^er, any attempt to bring pro- i wbether those payments are intended to be his 
ininently forward so delicate a subject as the ! recomi)ense for such additional labour only, 
duties ami remuneration of an attorney, may be | 'I'ho words in the act to which these, j)ayments 
suppo.sed to amount only to a futile attempt to | apply arc duplex ; first, no person not being 
sacrifice the interests of the masse.s to tlie pc- : an attorney shall be entitled to have or re- 
cuniary claims of a class, llight-iniuded and. cover any sum of money for “ajipearing or 
considerate men, I am sure, will come to an- acting on behalf of any other person in the said 
other conclusion, and will perceive, that unless ' court,” and no attorney shall be entitled to 
the labourer’s hire he adequate to his foils and have or recover “therefore” any sum of money, 
the department of his toil well-defined, the work . unless the debt or damage claimed shall be 
is likely to remain unperformed, or to be ef- ’ more than 40.9. So far it would seem that the 
feeled in an inade(|uatc or unworthy manner. : words had reference to compensation for ap- 
Thesc observations have Ijeen elicited by an pearing or acting in court , and nothing more, 
endeavour to ascertain the precise nature of the and would not deprive an attorney of any fees 
duties and rewards of an attorney under the to which he might be entitled for work and 
act, to which allusion has already been made, labour relatir.g to such debt or damage not 
the 91 St section of which affords most of the , done in court ; compensation for which would 
information which is to be acquired ujmn the be left to the ordinary rules of practice on that 
subject, but whether the act contemplates the subject, and bav# relation as between attorney 
duties of attorneys to be confined to that of ad- • and client to the quantum meruit of the former, 
yocaling the cause in court, or intends to con- ; As to costs in the cause between party and party, 
join with that duty the functions ordinarily ful- the act so construed would leave them to the 
filled by them in bringing a cause to issue, does ordinary statutes giving costs, and to tlie settled 
not clearly api)car. Adopting the first position, principles of taxation to be worked out by the 
there is manifestly an’inconsistency in the mode ta.Ying officer of the court; but the section 
in which they arc treated as to fees, the first goes on in the same sentence to enact, that no 
part of the section giving them none where the attorney shall be entitled to have or recover 
debt or claim is under 40s., and no more than more than lO.v. “for his fees and costs,” unless 
105. unless such debt or cluiin shall be more the debt or damage shall be more than 5/., or 
than 5/. ; that is, if I rightly understand it, more than 155. in any case within the summary 
that in all cases where the debt or claim shall jurisdiction given by this act. The common 
amount to more than 405., and be less than or sense construction of this would be, that the 
e.Yactly reach the sum of 5/., the attorney shall fees and costs allowed in cases reaching the 
receive IO5., unless the judge disallow any pay- ; specified amount must be of the same nature 
ment whatever to him, which he has a right to : and for the same services as those prohibited 
do under the concluding clause of the section below that amount, and yet the change in the 
in question. The section further directs, that | language of the sentence is remarkable. In the 
no more than 1 55, shall be allowed to an at- j one case it is “ any sum of money therefore,” 
torney in any case within the 5U7/i?»iary juris- 
diction given by the act. This would be plain 
enough if the summary jurisdiction were de- 
fined, and made to apply to the entire section. 

I apprehend the summary jurisdiction to be 
that of the judge without the intervention of a 
juTV, under section 69 ; and if so, the payment 
of fees to an advocate-attorney where a jury is 
impanelled, is left wholly unprovided for by the 
act. The last clause of the section, however, 
expressly declares, that the expense of employ- 
ing a barrister or an attorney shall not be al- 
lowed on taxation where less than 6l. is re- 
covered in case of a plaintiff, or less than that 
amount is claimed in case of a defendant, which 


i, e., for a})pearing or acting in the court, and 
in the other “ for his fees and costs ” generally, 
which might mean that the entire costs in the 
cause (which possibly may be assumed to be 
between party and party) should be considered 
as sufficiently recompensed on receipt of the 
sum of IO 5 . or 155., as tbe case may be, whUe 
the costs to which the attorney might be entitled 
under the smaller claim (which the act leaves 
untouched, e.Ycept as to appearance or acting 
in court,) would be settled by the ordinary 
rul^s of practice, and might possibly amount to 
ten tinics the sum. , , . - 

To put a case : I have a client who Claims of 
if. B. 181. for instruction in music, being tbn 

z 5 
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balance of a disputed account. Much trou}>]e 
has arisen in iuvebti^atin^ the cause of action 
and means of rebuttal which the debtor may 
set u])« and in examining witnesses prepared to 
corroborate the claimant’s statement, rendered 
necessary by such assumed defence. 1 advise 
my client to proceed, and in consequence re- 
ceive his instructions to enter a plaint. I have 
done so, and the'officer of the court has served 
the defendant with a summons iq)on which 
debt and costs (the latter bcin:^ only those fees 
which are payable to the tiic clerk, »an(l 

the bailiff,) are indorsed. Defendant pays into 
court 5/., of which the plaintiff has notice, and 
lie has demanded ajury, first made the 

requisite deposit. Tlie case comes on for trial, 
when I aj)pear for the plaintiff, my client, and 
obtain a VTrdict. We will say nothing of the 
length of the c;ise, which mi^ht reasonably be 
supposed to occu])y the greater part of a day- 
First, wliat remuneration am I entitled to re- 
ceive from my client, and then to what extent 
will the act enable him to ^et re{>aid by the 
defendant, whose resistance to his just demand 
has occasioned the expendiliire ? Should it he 
decided that ibis is a case within the suinniary 
jurisdiction of tlie act, which it apjxars to me 
no/ to be, it might then be contended that 1 am 
not entitled to recover more than 1 os. for my 
fees and Ci)8ts, although perhajjs 5/. would 
scarcely be a recompense for the labour under- 
gone; but whether the 15/?. are to be regarded 
as the costs between party and part)' only, and 
recoverable on taxation by the plaintiff from 
the defendant, does not appear. 'J’he language 
of the act would lead the student to assume 
that sucli was not the case, for it will he ob- 
served that the act does not speak of they>//m/- 
/j/T’.v costs, but of those of the utlornrjfy and it 
is certainly open to the construction that they 
form tlie (MitiiiJ remuneration of the attorney 
who has appeared or acted on bclialf of the 
plaintiff, and from whom the act will not j)ermit 
liiin to recover any otlier fees and costs. 

On another state of facts, assume that I had 
made ]U'ogress in the suit to the day of hearing, 
when I had, hy the desire of my client, in- 
structed another attorney to appear as advocate, 
who would therefore be etitled to 15.v, from 
invself as his enijdoyer. In this ca.se, although 
I had not appeared in court for the plaintiff, it 
might lairly be contended that I had acted for 
hini. Docs the act intend that I shall also be 
entitled to 1 5,?. as well as the advocate, or does 
it preclude me from recovering anything for 
my labour from my client ? Again, let me 
suppose that I had carefully abstained from 
doing anything which might be construed into 
an appearance or act in the court ; that I had 
advised my client carefully, got up the evL 
dence, and stated his case upon paper, which 
had taken to the clerk of the court, who had 
therefrom framed the plaiut upon which the 
summons had issued ; and that in every subse- 
quent stage of the proceedings 1 had continued 
to afford my guidance and advice to my client, 
under which be bad acted, and on the day of 
trial he bad himself carried the brief to an at- 


torney appearing in court as general advocate, 
who had obtained a verdict for him. Under 
these circumstances, it surely cannot he con- 
tended that my client is not liable to me for 
work and labour on a quantum meruit principle ; 
but if he be so liable, it is j)lain that the extent 
of rny demand might exceed tlie debt itself, 
and thus by my alistuining from undertaking 
the performance of any act which might be 
construed into an ap]jcaran(;e or act in court, I 
might become entitled to ten times tlie amount 
of remimeiMtiirn which another would be able 
I to ( laim who up}>earing as advocate in court 
[ had pcrfoniit'd tlie same labour and much 
mon*. The sujiposed case is upon the assump- 
tioii that the trial by court and jury U a case 
within the .summary jurisdiction given under 
I he act, which is not perliaps the true construc- 
tion ; but it is obvious that the same results 
r.iiglit arise in a trial liy the court alone. It is 
wortliy of remark that in cases not within the 
suiinnary jurisdiction no costs are prescribed. 

Let us now supjiosc that on service of the 
suirmons the defendant wishes to settle the 
claim. I jiresume he may do so either through 
the inlorvenlion of the ollicer of the court, by 
payment to the ])laintiff, or to myself as his at- 
torney, of the debt and costs indorsed on the 
suaimons ; but wliether in one or either of 
these inodes, as the summons sliows that no 
costs to the attorney arc intended to be in- 
dorsed, it is plain that the defendant is bound 
to pay him nothing, and as this is likely to be 
the result in 91) cases out of every ion, it is 
also clear that tlie attorney must either go with- 
out remuneration altogether, or seek it from 
liis client, which the act probably intends to 
prevent. 

On ihe whole, jKwhaps, you will agree with 
me in construing the act to intend the non- 
interference of attorneys altogether in every 
j»art of the case, excej)t that of advocating it in 
court; and also that those wIjo so employ 
themselves will necessarily be precluded from 
receiving any other compensation than the fees 
and costs prescribed by the act. 

'1'hi.i, I apjirehend, must therefore create a 
distinct class of practitioners, quasi barristers; 
and tliat this is probably the true intent of the 
measure, would further ap})f'ar from the fact 
that barristers are prohibited from practising, 
except they are instructed by an attornejg, who, 
being deprived by this act of the accustomed 
emoluments arising from the machinery of a 
lawsuit, is thus permitted to avail himself of 
the profits of an advocacy of causes in this 
court. The burthen of bringing causes to 
issue, which has hitherto devolved upon at- 
torneys and pleaders, the act appears entirely 
to cast upon the clerk of the court, who, it is 
assumed, will receive his instructions directly 
from the plaintiff and defendant ; and also upon 
the judge, who must on the hearing of the 
cause ascertain the exact facts at issue and 
charge the jury accordingly, where tliat mo^ 
of trial is adopted. If he act upon his suoir 
mary jurisdiction, the dispute and its adjudicisw 
tion must alike reet m his own discretuMU 
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Whether persons having claims upon others, as fuse, or become incapable to act in, the trusts 
tradesmen and the like, either can or will bur- thereby in them reposed, before such trusts 
then themselves witli the task of stating such should be fully performed or determined, in 
demands in a way sufficiently comprehensive 1 such case it should be lawful for the survivors 
for the purposes of adjudication, and of carry- ! or survivor of the trustees or trustee so acting 
ing them up to trial in the manner prescribed j in the trusts, or the executors or administrators 
by the act, must for the present, at least, be j of the last surviving tmstee,” by any writing, 
deemed prol)lematicaI, but should their nc- i&c.,to nominate and appoint any other person or 
cessitics or convenience require the aid of an . persons to l)e a trustee or trustees in the place 
attorney (who from his education and devoted- jof the trustee or trustees so dying, desiring to 
ness to such labours certainly has the strongest I be discharged, or refusing, or becoming inca- 
claim to the employment) it is surely not too ! pable to act ais afores^d. 
much to expect that an act of parliament, such | The two persons named in the will as trustees 
as the present, should not leave his right to rc- j disclaimed, and affected, in exercise of the 
muneration doubtful, or circumscribe it to an I power, to appoint others to })erform the duties 
amount altogether unworthy of the service rc- | of the trust; but if was held that they were not 
quired tVorn liiin. | authorised to do so, for the power did not ex- 

Assuining that my view of the duties of at- | tend to the disclairnor by both the original 
)rneys as advocates is correct, it does ap- ; trustees. C. J., said, — *Mly the word 


survivor I understand rherely the trustee con- 
tinuing to act; for it seems to have been 
throughout the indention of the testator that in 
ease of the death or incapacity or refusal of 
some one of the trustees, the remaining trustee 
wlio had hcon named by him, and wlio had 
been the oljjcct of his confidence, should have 


torneys 

pear desirable that such ])ractice should be 
kept distinct from that of the general i>racti- 
tioner, and that such advocate-attorneys should 
iiifike the scene of their labours the entire cir- 
cuit, without which they will proliably fail to 
learn the practice of the court, or to establish 
that imiforiiiity of ])roceeding so desirable for , 
rendering it as available to parties as it ought , the power of associating with himselt some 
to be, j other person in the execution of tlie said tnist. 

Hoping that this brief recapitulation of the i But it would be giving a much larger constriic- 
difficulties which have occurred to mo on a ; tion to these words than they fail ly import, if 
perusal of the act, may elicit from yourself and '■ we were to say that the trustees, in the event 
others some observations on the suggestions I • of the whole class declining to act, might no- 
havc ventured to make, and on this important minate such other persons as they might think 
statute generally, 1 remain, my dear sir, fit to perform their duties/' Bc/y/c//, J., also 

Your’s most truly, put the same constmetion on the word “ sur- 

Samuel Jl. Lamb. vivor,” and relied upon the use of the words 
Reading, 2()th March, 1847. "-'either’' and ‘"so acting.” 

With reference to the two clauses referred to 

. ! at the coimnenceinent of this letter, it is to be 

POWER TO APPOINT NEW' PRUSPEES. j Qi^scrvecl, that, as shown by the above decision, 

“ continuing trustees mean trustees, other than 


Powers for this purpose are frequently, I j wisliing to be discharged, oi J-® 

ay say Keneiallv, .Lficient m not iro^ding ! beyon, seas, m fact, other limy 

r^tlic disclairnor or retirement of uU the | fustees ; and therefore, that a soh lunaimng 
trustees ' trustee, (or several trustees all wishing to retire 

It is usual to provide, that in certain specified ! once,) cannot diicctly take ad\ ^ 

events, “it shall be lawful for the trustees or I so worded for the 

fnr the. fimn licin(r. or the executors or i *'b® b'ust, though if sue i • < - < “K 


trustee for the time being, or the executors or 
administrators of the last surviving or continu- 
ing trustee,” to appoint, &c. ; or, “for the then 
surviving or continuing trustees or trustee, or 
the executors, &c., of the last surviving or con- 
tinuing trustee.” 

Now, these clauses obviously do not meet 
the case of all the trustees disclaiming the 
trust ; or if they accept it, the lattn* of the two 
clauses, at any rate, <loes not provide for their 
all subsequently wishing to retire 

•w ♦ 1 .., 


trustee ap])oint others to act with him, sucu 
newly chosen co-truslees can subsequently ap- 
point another in the room of the person by 
whom they wTie so appointed. 

If the power be given to ‘"the trustees or 
trustee for the time being,” it is ajiprehended 
that it would meet the case of a sole trustee, or 
all the trustees retiring from the trust, though 
not the case of their all renouncing, as a person 
who has never accepted the office cannot be 
included under the aescription of a “ trustee 


In a will especially it is of the greatest im- 

portance that Lth events should be provided form settled by a learned con- 

for, as It w not an uncommon occuTOnce for “y^tired from practi^ 

trustees SO nominated to decline to take upon vejancer recenuy i nvprv con- 

Sdves the respensibilities of the trtist. « pracUcable. to meet every con 

This defect was exhibited in the case of Sharp it j* hereby agreed 
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to reside beyond the seas, or desire to be dis- 
charged from, or refuse, or decline, or become 
incapable to act in, the trusts hereby in them 
re8j)ectively reposed before the same shall be 
fully executed, it shall be lawful for the said 
, during her life, and after her de- 
cease for the then surviving or continuing 
trustees or trustee, or the executors or athni- 
nistrators of tltfe last surviving or continuing 
trustee, or if there shall be no such surrioing or 
continuing trustee^ for the so going to 

reside beyond the seas, .or oesiring to he dis 
charged, or refuswg or declining as aforesaid, 
his executors or administrators, by any deed oi* 
deeds to be by her them or him sealed and de- 
livered in the ])rescnce of and attested by two 
witnesses, to appoint any other jterson or per- 
sons to be a trustee or trustees in the place of; 
the trustee or trustees so dying, or going to re- ! 
side beyond the seas; or desiring to be tlis- 
charged, or refusing or declining or becoming 
incapable to act as aforesaid.” 

The words in italics in the above form are 
inserted to provide for the contingencies to 
which 1 have referred. 

300. 

SELECTIONS FROiVl CORRESPON- | 
DENCE. 


RECOGNITION OF A TERM OF YEARS. 

By an indenture made in the year 1717, a 
term of 1 ,000 years was created : the deed, 
however, was lost : but some time after the term 
was assigned to a trustee for a purchaser of 
the estate in question. Upon a bill for specific 
performance and for an indemnity against 
dower, a cjuery arose, whether or not this term 
could be set up in bar to the vendor’s wife's 
thirds, in case she survived him ? The defend- j 


rect in ])resnming validity through the assign- 
ment, and that the counsel’s opinion was on 
the other hand wrong, in stating that the crea- 
tion must of necessity be shown ; for if any 
c(juity judge, before whom the widow’s bill for 
dower should ever he ])resented, should he of 
the latter opinion, and require the production 
of the deed of 1717, the present owner of the 
pro])erty will have no means of setting aside 
her claim. 

A. B. 


A CURIOUS CASE AND OPINION. 

INTELLECT DEPENDING ON THE BEARD 

A CASE was some few years since laid before 
a conveyancer of great eminence, (accompanied 
with an abstract of title,) requesting liis opinion 
‘ on behalf of a ]>iivchaser, whether it would be 
; necessary for him to take any ste])s to prove 
I the sanity of the vendor, who was a man of 
j eccentric habits, and, amongst other things, 

I wore a long beard. The time fixed for the 
: completion of the contract was the 1st of 
February. 

Tlie following opinion was given : — 

“As far as the statement goe.s, the question 
seems to me to amount to this — docs compe- 
tency depend on fashion ? because, if so, a 
legal sage in Lord Coke’s time might be a 
lunatic in Lord Denman’s — a tdiilosopher in 
Turkey might be a bedlamite in England, llie 
question would soon afterwards be started, 
whether mustachios were evidence of insanity, 
and subsequently whether a huge pair of 
whiskers were so. 

“ As one perfectly indifferent and not abound- 
ing in any of the three, I incline to think from 
tlie samples which have come in my wav, that 
the exuberant cultivation of either of tne two 


ant filed a cross bill, in which this term was 
set up as a goo(} bar ; and upon the hearing, it 
was urged for the defendant in the latter suit, 
that the deed having been lost, tlic term it 
created could not be set up against the widow ; 
for the reason, that without production of the 
deed it could not be discovered whether the 
term had been properly created or not. This j 
latter argument coincided with the opinion of 
an eminent conveyancer, before whom a case 
had been tried. In making his decision, how- 
ever, V. C. Knight Bruce considered the assign- 
ment to a former vendee’s trustee as an ac- 
knowledgment of the validity of the creation : 
and he held such recognition to be good evi- 
dence of the legality of the term, and where a 
cessat executio might at any time hereafter be 
effectually grounded against the widow. 

It has been said, that a purchaser is not 
obliged to be satisfied with a term for a protec- 
tion, in consequence of the setting up of it 
being attended with much expense, which a 
urchaser has no right to have entailed upon 
im : but assuming that the defendant shall in 
this particular instance be subjected to the 
burden he is now saddled with, it must be 
hoped that the Vice-Chancellor’s idea is cor- 


latter is a greater proof of folly than that of a 
venerable beard. The point, however, may be 
considered, Ist, classicall]^; 2nd, legally; 3rd, 
politically ; 4th, phiziologically. 

“ i st, I’he best authors have ever treated the 
beard with the respect due to wisdom. 

Jlis tawney beard was th* equal grace, 

** Both of his wisdom and his face. 

Strange that the same emblem should create a 
suspicion of an unsound mind. 

“ 2nd, As the proprietor of this dignified ap- 
pendage lias given it so much law, it seems no 
less strange that this very circumstance should 
be a proof of the illegality of his acts. 

“ 3rd, Were the question now submitted to a 
jury, when every man feels it his duty to lean 
more or less to one or the other of the gprMt 
parties in the state, the balance of justice mint 
incline one way or the other, according to t^ 
composition of the jur^r* The appendage undeir 
consideration has certainly a Conservative csi^ 
yet history is equally bfdanced. 0f that 
nowned hero already quoted, it is said^ 

“ His hoary meteor did denouiiee, 

“ Hie fall of sceptres snd of crowns* 
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On the other hand, the author of Old Mortality tion is still, by those who see their working*, 
in orms the world, that “ General Dalziel re- continually acknowledged ; and in their place 
mained unshorn in honour of the Stewarts/’ it enunciates principles the result of which, if 
ine kV/itffs i fear, would deem such a produc- acted upon, I dare not anticipate. What is to 
non an undue encroachment on their interests, be said, for instance, of the power to examine 
anu the hiConomists would certainly be unfa- parties to suits and their wires ? Every one 
vourable to that which affording a supphj so knows how in all cases of personal dispute the 
lar exceeding the demand, necessarily sets all “yes you did,” “no I didn’t.” is bandied 
tneir irrefragable maxims at defiance. But the about with very little regard tr/ the truth of the 
liadicals would doubtless feel bound in honour ' averments ; and so will it be in these courts ; 

0 uphold that which has most unquestionably ' the “oath,” by being perpetually and easily 

a radical origin ; so that by the fortunate | taken, will loje its solemn obligation ; and how 
coalition of the two extremes. Conservative and i very often does interest induce a person (even 
Kadical. the Nazariteship would, in all jiroba- ; honestly) to think he is right, when the fact is 
l)Uity, be preserved unhurt. otherwise ? If you add to this, that in the ex- 

4th, As the intellect is not considered to be citement of a trial^when either of the litigants 
pi operly developed until possession of a beard, , is flushed by fmpending victory, or mortified 
the length of the one in question cannot be ‘ by impending defeat, it does not lake much to 
viewed as a proof of the want of intellect, persuade him to risk statements which may 

1 here is certainly an old saying, “ as mad as a ; then decide the balance or turn the scale, but 
March hare, ’ and there can be no doubt that i which in more sober moments he would hesi- 
these hairs have stolen a march upon their • tate before uttering. 

fellow citizens; but 1 rely upon the contract! The clause empowering wives to give evi- 
hcing settled by the 1st of February to get rid ; dcnce for or against their husbands, has, I 
of this difficulty.” i think, an especially pernicious tendency. For 

jcvil, or for good, the influence of husbands 

EXAMINATION OF PARTIES UNDER » 

THE SMALL DEBTS ACT. power be used by uiiprin- 

’ cipled parties ; what opportunities does it give 

rp p,,., for “ corroboiation.” Besides, where is the 

lo the hditor of the Legal Observer. wife of proper spirit who would not support 
Sir,— Now that the great “ Small Debts through thick and thin her husband in any 
Act is actually inflicted on the country and quarrels he might choose to be embroiled in ? 
the profession, it becomes us to consider what Legislation should always be, and until now 
will be its real operation and tendency. It un- always has been, regulated by a due regard to 
doubtedly is a revolution in the juridical insti- human weaknesses. 

tutions of this country. It breaks through. Fas. 

sans cerimimie, the rules established by “ the 

wisdom of our forefathers ” as barriers against [Observations on this subject will be found 
fraud and crime, and whose wholesale opera- P* 409, o,nte. — Ed/] 


EXPENSE OF ADMINISPERING JUSTICE IN THE COURT OF CJflANCERY. 


1 . Payments from the Suitors' Fund, 

£ i, d, £ s, d. 

Paid Lord Chancellor’s salary 10,000 0 0 

— Vice-Chancellor Bruce ... 5,000 0 0 

— Vice-Chancellor Wigram . • . . , , • - . 5,000 0 0 

— Eleven Master’s salaries, at 2,5001. per annum , . 27',600 0 0 

— Accountant-General's sadaiy as Master . , . . 600 0 0 

Total Masters • • , , — 28,100 0 0 

— Accountant-General’s salary • » ... • 900 0 0 

Expenses of office, office-keeper, rates, stationery, &c. • 450 0 0 

— - Twentv-six Clerks’ salaries, less a proportionate part ac- 
cruea between the death one and the appointment of 
another • • •••• 5,881 16 11 

Total Accountant-General’s office . ■ ■■■ — - 8,281 16 11 

'Pwo Examiners’ salaries (in part), remainder charged on 
the Suitors’ Fee Fund . • • . . • • 600 0 0 

Retired Examiner's Pension , . • • • • 200 0 0 

— Retired Examiner’s Clerk’s Pension • . , . lOO o 0 

Total Examiners ^ 


900 a 0 
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Paid Clerk of Affidavit’s increased salary 

— Four Clerks to assist in the Report-office 

— Officers of the Lord Chancellor’s Court : 

Usher 

Court-keeper 

Persons to keep order 

Tipstaff 

Serjeant-at>Arms 

— Officers of the Vice-Chancellor of England ; 

Secretary ....... 

Usher. . 

Trainbearer . * 

— Officers of the Vice-Chancellor Bruce : 

Usher 

Trainbearer • # • 

Court-keeper . . * . 

— Officers of Vice-Chancellor Wigram : 

Secretary 

Uslier ....... 

Trainbearer 

Coiirt-keeix'r 

Total Officers of the Courts 


Solicitor to the Suitors, in lieu of Costs 
Disbursements 

Surveyor 

Costs of Contempt (under Sir Edward Sugden’s Act 
Compensation to late Officers of the Court of Exchequer 
Expenses of (knirts, Registrars* offices, Masters’ offices, 
Kepovl and other offices, for repairs, rates, stationery, 
coals, candles, servants* wages, &c. 


£ 5. d. 


300 0 0 
90 0 0 
160 0 0 
108 6 8 
553 17 7 

500 0 0 
200 0 0 
100 0 0 

200 0 0 
100 0 0 
80 0 0 


300 0 U 

200 0 0 
100 0 0 
SO 0 0 


()00 0 0 
58 3 10 


£ s. d. 

300 0 0 

369 5 7 


3,072 4 3 


058 3 10 

38 16 S 
190 0 11 
5,155 10 0 


4,532 6 3 

71,548 4 5 


2. Payments from the Suitors' Fee Fund. 


Compensation to five Masters, at 725/. per annum 
Eleven Masters* Chief Clerks’ salaries, at 1,000/. each 
Eleven Masters’ Junior Clerks’ salaries, at 150/. each 
• 'I’otal Masters 

Salaries to ten Registrars 

Compensation to ditto, under 3 & 4 Will. 4, c. 94, s. 48, and 

5 Viet. c. 5, s. 5.3 

Salaries to fourteen Registrars’ Clerks .... 
Compensation to one ditto under 5 Viet. c. 5, s. 53 
Pension to retired Registrar’s Agent, under 3 & 4 Will. 4, 

c. 94, s. 48 

Total Registrars 

Master of Reports and Entries’ salary .... 
Clerk of Rejiorts 

Two Clerks of Entries 

Compensation to one Clerk of Entries • . . . 

Salaries to Clerks of Accounts 

Compensation to late Master of Reports and Entries • « 

Total Report Office , 


£ s, d. 
3,625 0 0 

11,000 0 0 

1,650 0 0 

15,900 0 0 

4,000 0 0 

0,800 0 0 
11 19 2 


273 0 0 


Total Report Office ... 

Part of Examiners’ salaries to two Examiners, at 700/. per annum 
Compensation to one Examiner, under 3 & 4 Will. 4, c. 94 
Salaries to Examiners’ two Clerks, at 150/. per annum* 
Compensation to one Examiners’ Clerk .... 

Total Examiners • . . • 

Two Clorim of AffidaviU’ salaries 


1,000 0 0 
200 0 0 
250 0 0 
100 0 0 
2,550 0 0 
2,250 0 0 

1,400 0 0 
200 0 0 
300 0 0 
200 0 0 


£ $, d. 


16,275 0 0 


26,984 19 2 


6,350 0 0 


2,100 a 0 

650 0 0 



Parliamentary Returns, — Attorneys to be Admitted, 


Salaries, &:c., under 5 & 6 of her present Majesty, c, 84 : 
Two Masters in Lunacy . 

Travelling expenses 
Seven Clerks to Masters in Lunacy , 

Rent of Premises 
Expenses of Offices 
Salary of Secretary of Lunatics 
Four Clerks in Secretaiy’s Office 
Cornpensatiun to late Commissioners in Lunacy 
Fhtto to late Clerk of the Custodies 

Ex])enses of offices 


Salaries, <S;c., under Act fi & 0 of her present Majesty, c. 103 : 
Six 'I’axing Masters 
Six Clerks of ditto 
(Hi rk of Fnrol merits 
Three Clerks to ditto 
I’tuir Cerks of Records 
'i^\'clv(^ C](*rks to ditto 


lit cor (is ....... 

Kent of Taxing Masters’ Offices 
IC.vpenscs of 'J'axing Masters, Enrolment, and Record 
Writ (Merks* office, for stationery, coals, candles, ser- 
vants’ wages, insurance, rates and taxes, and for furni 
lure, &Ci 


Comjicnsntion for loss of Offices and Profits to the undcr- 
menlioiu'd Officers, under .5 & 0 Viet. e. 103 
'Three Six Clerks 
'Twenty-two Sworn Clerks 
One Waiting Clerk 
Five Agents to Sworn Clerks . 

Two (Merks of Flnrolraents 
Two Deputy Clerks of Enrolments, 

Keeper, and Agent to Sworn Clerk 
Sccreiaiy of Decrees and Injunctions 
Receiver of the Sixpenny Writ Duty 
Ikig Bearer ..... 

Cliaff Wax 

Staler ..... 

Messenger ..... 

i'en Masters’ .Tunior Clerks (under tli 
(.’lerk of the Public Office 


£ 

S, 

d. 

4,000 

0 

0 

812 

9 

6 

2,011 

0 

7 

330 

0 

0 

646 

13 

6 

800 

0 

0 

710 

0 

0 

480 

0 

0 

23G 

0 

0 

401 

10 

3 

12,000 

0 

0 

l,5eK) 

0 

0 

1,200 

0 

0 

750 

0 

0 

4,S00 

0 

0 

3,000 

0 

0 

f 

6,627 

3 

10 

800 

1 

0 

0 

L357 

15 

0 

4,733 

15 

0 

29,743 

1 

3 

109 

8 

8 

1,431 

1 

0 

822 

[ 

10 

0 

2,285 

8 

4 

33 

12 

2 

68 

0 

0 

42 

16 

0 

19 

16 

8 

17 

14 

0 

12 

12 

0 

► 1,716 

14 

4 

300 

0 

0 
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10,42r 13 10 


32,052 18 10 


41,336 9 5 


£136,177 10 3 

The above, statement is extracted from the Accountant-General's Annual Return to Parlia- 
ment, sliowing the following results : — 

Payments from Suitors’ Fund . . . £71.548 4 5 

Fee Fund , , . . . 136,177 10 3 

£207,725 14 8 

This cnoi mous sum (if right in amount) should be defrayed, not by the poor suitors of the 
court, l»ut out of the Consolidated Fund. 


A'rrORNEYS TO RE ADMITTED, 

Easter Term, 1847. 

[Concluded from page 396.] 

Clerks^ Names and Residences, To whom Articled, Assigned, 

Jeffreys, Charles, Glandyii Castle; Cardijpn- Isaac Gilbertson, Bala 

shire ; Denbigh ; and Southampton St, . Samuel Edwardes, Denby 
Jackson, Howard William M., 5 and 30, Lons- 
dale Square A, S. Greene, Brighton 



520 


Attorneys to be Admitted. 


Jull, George Montague, 88, Piccadilly . 
Joachim, Bristow, 34, Gower Place, Euston 
Square ; LowestolTt ; and'Firrk Btreet 
Lamb, William Frederick, 1 Garden Place, 
Lincoln's Inn Fields ; and Bristol . 
Lewis, James Price, 25, Coventry Street, Pic- 
cadilly ; arid Hertford . . . • 

Lea, J ohn Wildcnan Thomas, 1 Arthur Street, 
Gray’s Inn Road ; WribbeTihalt ; and 
Areley Kings . . 

Lake, George, Mortimer lload ; and De Beau- 
voir Town 

Lambert, Alfred, 13. Upper Stamford Street . 
Latcham, Charles, 2, Southampton Buildings, 
llolborn ; and Clifton .. . . 

Lumb, James, Whitehaven ; Tavistock Place ; 

and Featherstone Buildings 
Lucas, William, Wein 

Law, Robert Dalton, Manchester . 

Mott, Henry, (i, Gordon Street, Euston Sqr, . 
Moore, William Geprge, 42, Lothbury . 
Marsland, George, jun., 65, Milton Street, 
Dorset Square ; Shrewsbury ; and Mar- 
garet Street ...... 

Mullings, Thomas, Cirencester 
^Marsden, Joseph Daniel, 14, Furnival’s Inn « 

Molineux, Joseph, Cordwainers’ Hall, City 
Morris, George, jun., 5, Bedford Street, Bed- 
ford How ; Shrewsbury ; and North 

Buildings 

Nunn, John, Brecon; and New North Street . 

Owen, Thomas, 21, New Ormond Street, 
Queen’s Square; Carnarvon; and Islington 
Owen, James Charles, Wrexham • r • 

Poole, William Thearsby, 7, Featherstone 
Buildings, Holborn ; Carnarvon ; Isling- 
ton ; and New Ormond Street . 

Prescott, George William, Stourbridge . 
Pollett, Thomas Faulkner, Manchester • 

Poole, William Tatchell Henry, 4, Feather- 
stone Buildings ; Stoke-under-Hamdon ; 

Gray’s Inn Place 

Percival, Arthur, 8, Arthur Street, Gray’s Inn 
Road ; and Stamford . « . • 

Porter, George Tw^am, 21, Lincoln's Inn 
Fields ; and Winchester . . . • 

Pratt, John Forster, Berwidk-upon-Tweed ; 

and Arthur Street 

Pemberton, Stephen John, 18, Great Ormond 
Street; and Hexham . • • • 

Payne, John, 22, Tavistock Place, Tavistock 
Square; Nottingham; and Judd Street « 
Fhilby, Henry Adams, 29, Jewry Street, Ald- 
l^ate ; Loughton ; and Bisbopsgate Street 
Fhillms, William, 23, River Street, Myddletoa 
Square ; Birmingham ; and Boxworth 
Grove . . . . , . , 

Pollard, George Octavius, 41, Dorset Street^ 
Portman Square • « • • . 

Rodwell, Hen^ Blyth, 61, Upper Norton St., 
Porihuid Place ; and Store Street • • 


Francis Smedley, Jermyn Street ^ 
Edmund Norton, Lowestoft 
Robert Osborne, Bristol 
Philip Longmore, Hertford 


Edward Richmond Nicholas, Wribbenhall 

John Lake, Lincoln’s Inn 
John llifi’c, Bedford Row 

Charles Arthur Latcham, Bristol 

William Lumb, jun., Whitehaven 
Jonathan Nickson, Wem 
Samuel Walmesley, Wem 
Already admitted of the C. P. at Lancaster 
John Howard Williams, Bedford Row 
Joseph Moore, Lincoln 


Henry Hicks, Slirewsbnry 
Joseph Randolph Mullings, Cirencester 
George Ledger Shaw, late of Frida)' Street 
Frederick John Reed, Friday Street 
George Philcox Hill, Brighton 


Charles Bowen Teece, Shrewsbury 
Philip Vaughan, Brecon 
J. Blunt, jun., Lothbury 

Edward Griffith Powell, Carnarvon 
John Howard, late of Wrexham 
John James, Wrexham 

Richard Anthony Poole, Carnarvon 
William Lowe, Tanfield Court, Temple 
Rowland Price, Stourbridge 
Charles Cooper, Manchester 
George Faulkner, Bedford Row 

John Slade, Yeovil 

John Sherwood, King’s Bench Walk 

Thomas Ilippisley Jackson, Stamford 

George IVynam, Winchester 

Robert Weddell, Berwick-upon-Tweed 
Thomas Johnson, late of Hexham 
Richard Gibson, Hexham 
Edwin Eddison, Leeds 
George Rawson, Nottingham 

Henry Aston, New Broad Street 


J. Partridge, Birmingham 

Powell and Co. New Square 
Edward Norton^ Diss 
John Day, Margaret Street . 
Frederick Brown, Margaret Street 
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Attorneys to be Admitted. 


Roscoe, William, 4, Holford Street, Claremont 
Square ; Nether Knutsford ; Lower Gal- 
thorpe Street; Beaumaris; andMyddleton 

Square • 

Rogers, Edward, 14, Brunswick Place, Bams- 
bury Road ; and Green Terrace 
Rawlins, Williams, 53, Lincoln’s Inn Fields ; 

and Norfolk Street 

Read, James, jun-, Mildenhall 

R'iynolds, Henry, Wellington Road, Stafford . 

Radcliffe, Reginald, Liverpool 

Rowlands, John, Chester; and Alfred Place . 

Roose, Francis, 33, Upper Montague Street, 

Montague Square 

Slater, William, Eagle Cottage, Greenheys, 
Manchester ; Chorlton-upon-Medlock 
Smith, James, 37, Wharton Street, Lloyd 

Square 

Shafto, George Dalston, 13, Clifford’s Inn 
Shafto, John Cuthbert, 13, Clifford’s Inn 

Sandford, William Mathews, Gloucester . 


Selby, Francis Thomas, Spalding . 

Salmon, John, 28, Tavistock Place, Tavistock 
Square ; Newcastle-upon-Tyne 
Shaen, William, 50, Chancery Lane 
Sheppard, Francis, 9, Gordon Terrace, Hol- 
land Road, Brixton . . . • 

Smith, Robert, Warwick 
Strelton, George, 2, Great Russell Street; 

Nottingham ; Everett Street . 

Spencer, Edward George, Reygill, Carlton, 
York; Lambeth • . • • 

Smith, Charles Joseph; 5, Willow Terrace, 
Islington; Guilaford . . • 

Turner, Llewelyn, 21 and 11, New Ormond 
Street, Queen Square ; Carnarvon . 
Taylor, Robert Wager, 6, New Square, Lin- 
coln’s Inn ; Albion Terrace 
Turner, Alfred, 3, Sydney Square, Commercial 

Road, Bow 

Tarieton, Francis Willington, 9, Phoenix St., 
Clarendon Square ; Clarendon Square 

Tennant, Edmund, 8, Arthur Street, Gray’s 
Inn Road ; Peterborough 
Thurgood, George Frederick, Saffron Walden 

Vaughan, James Henry, Hereford ; Kenning- 

ton Lane 

Underwood, Hugh Frederick, 8, Essex Street, 
Strand; Hereford !• • • • 

Wetherfield, George Manley, 5, Union Place, 
City Road , . . . • 

Whitfield, James Benning, Old Bond Street 

Wilkinson, William, 2, Upper Charles Street, 
Northampton Square ; Morpeth 
Winfred, William, 6, Elysium Row, Fulham ; 

Hart Street . • • • • 

Wright, William, Settle . • • 

Wright, Thomas, 26, Alfred Street, '3edfotd 
Square; Newcastle-upon-Lyne . 
Welstead, l^ederiek, 15, Cadogan Temee, 
Chelsea 


Thomas Roscoe, Nether Knutsford 
Thomas Rogers, Helston 
T. Rogers, jun., Reading 

James Hodgson, Lincoln’s Inn Fields 
James Read, sen., Mildenhall . * 

Edward Bower, Birmingham 
George James Duncan, Liverpool 
John Finchett Maddock, Chester 

John Ilderton Buhi, South Square 

James Saunders, CJiorlton-upon-Medlock 

Thomas Grueber, Billiter Street 
John Burrell, Durham 
John Pexall Kidson, Sunderland 
John Kidson, Sunderland 
Joseph Sandford, Win chcomb 
G. J. S. Tomkins, Cheltepham 
Edward Washbourn, Gloucester 
Ashley Maples, Spalding 
William Edwards, Spalding 
Thomas Carr, Newcastle-upon-Tyne 

Mark Lambert J obling, Newcastle-upon-Tyne ^ 
William Henry Ashurst, Cheapside 

Alfred Goddard, King Street, Cheapside 
Samuel William Haynes, Warwick 
George Freeth, Nottingham 
George Rawson, Nottingham 

George Sj>encer, Keighley 

Joseph Hockley, Guildford 

Richard Anthony Poole, Carnarvon 
John Sandell, Bread Street 

William Strickland, New Square 
William Henry Turner, 8, Mount Place, White- 
chapel Road 

John Willington Tarieton, Wednesbury 
R. H. Tarieton, Birmingham 
F. W. Wilson, Sheffield 

John Gates, Peterborough 
William Thurgood, Saffron Walden 
W. W. Oldershaw, Tokenhouse Yard 

Jonathan Elliott Gough, Hereford 

Richard Underwood, Hereford 

John Thrupp, Winchester Buildings 
Joseph wSliam Allan, Frederick’s Place, Old 
Jewry 

George Brumell, Morpeth 

Charles Addis, Great Queen Street 
John Fearenside, Burton-in-Kendal 
John Cowburn, Settle 

Armorer Donkin, Ncwcastle-upen-Tyne 

Julius Gaborian Shepherd, Faversham 



Attorneys to he Admitted^^Migts tf the J^ew Cmmty Courts^’^Analytical Digest. 

To be Admitted in Easter Term, 1847, Pursuant to Judged Orders, 

Hamilton, Thomas William, 86, Great Tower 

Street Keith Barnes, Spring Gardens 

Moss, John Thomas, 2, Dyer's Buildings • H. W. Rosser, Dyer’s Buildings 
Tudor, James, Kiddenainater . . • William Boycott, Kidderminster 


JUDGES OF THE NEW COUNTY ^5. Westminster . . D. C. Moylan. 

• COURTS. Surrey . . . J. F. Fraser. 

* 47. Southwark . . . George Clive, 

. 48. Greenwich and Lambeth D. Leahy. 

Districts. ^ Judges. 40^ West Kent . , . James Espinasse. 

1. Northumberland . . Geo. Hutton Wil- 50. East Kent . . . C. Harwood. 

kinson. 51. Sussex . . . — . Turner. 


2. Durham . . • Hen.D.Stapylton. 52. Hampshire and Isle of 

3. Cumberland and West- Wight . . . C. J. Gale, 

moreland . , • J. H. Ingham. 53. Bath and North Wilts . J. G. Smith. 

4. North l^ancashire . . Thos. Batty Addi- 54. Gloucestershire . . James Francillon. 

son. 55. Bristol .... Arthur Palmer. 

5. South-West Lancashire William A. Hul- 56. South Wilts and Dorset- 

ton. shire .... Edward Everett. 

6. Liverpool . . . William Lowndes. 57. Somersetshire . , John MonsonCar- 

7. West Cheshirt • . J. W. Harden. row 

Manchester . . . Robert Brandt. 58. East Devon . . . John Tyrrell. 

9. East Cheshire . . J. St. John Yates. 1 59. West Devon . .W. M. Praed. 

10. South-East Lancashire . Thomas Greene. 160. Cornwall . . . G. G. Kekewich. 


11. Bradford . . . C. H. Elsley. 

12. Halifax • . . G. Stansheld. 

13. Sheffield . . . W, Walker. 

14. Leeds . . • • T. H. Marshall. 

15. York . . . . R. Wharton. 

IG, Hull .... William Raines. 

17. Lincolnshire . . J. G. Stapleton 

Smith. 

18. Nottinghamshire . . R. Wildman. 

19* Derbyshire . . . J. T. Cantrell. 

20. Leicestershire and Rut- 


We have collated the several lists which have 
appeared in the public press with the list of the 
bar, and have made several corrections from 
our own means of information, but apprehend 
that all the names are not yet quite accurately 
stated. Sev'eral absurd mistakes have been 
made in the lists hitherto published. 


ANALYTICAL DIGEST OF CASES, 

REPOllTKl) IN ALL THE ’’COURTS. 


landshire . . . J. Hildyard. 

21. Birmingham . . Leigh TrafFord. 

22. Warwickshire . . F. Trotter. 

23. Worcestershire . . B, Parham. 

24. Herefordshire and Mon- 


^ouvt4 of CHommon Eain. 

GROUNDS OF ACTION AND PRIN- 
CIPLES OF THE COMMON LA PV. 


mouthshire . . . J. M. Herbert. 


MONEY PAID. 


25. Dudley and Wolver- 
hampton . . . N. R. Clarke, S.L 

2G. Staffordshire . - R. G. Temple. 

27. Shropshire . . . Uvedale Corbet. 

28. North Wales . . A. J. Johnes. 

29. Mid Wales • . , E. L. Richards. 

30. South-East Wales . John Wilson. 

31. South-West Wales , John Johnes. 

32. Norfolk . . , T. J, Birch. 

33. Suffolk . , . F. K. Eagle. 

34. The Fen Circuit . . J. D. Burnaby. 

35. Bedfordshire and Cam- 
bridgeshire . . . John Collyer. 

36. Buckinghamshire and 
Northamptonshire . J. W. Wing. 

37. Berkshire and Oxford- 
shire . . . . J. B. Parry, Q.C. 

38. Home Circuit . . J. H. Koe, Q.C. 

39. Essex . . . . W. Gurdon. 

40. Whitechapel , , Ja8.Manning,S,L. 

41. Shoreditch and Bow . HenryStork8,S.L. 

42. Clerkenwell . . . Tho8.Staikie,Q.C. 

43. Bloomsbury . . D. D. Heath. 

44. Brentford, Brompton, & 

Marylebone • « Andrew Amos. 


I An auctioneer, who paid the duties on a sale 
of lands by auction, (where the hinds were 
I bought in at the sale, and the Commissioners 
of Excise refused to remit the duties) was betd 
entitled to recover hack the amount from his 
employer, in action for money paid. That ac- 
tion is maintainable in every case in which the 
plaintiff has paid money to a third party at the 
request, express or implied, of the defendant, 
with an undertaking, express, or implied, tore- 
pay it ; and it is not necessary that the defen- 
dant should have been reheved from a liability 
by the payment. Brittain v. Lloyd, 14 M. & 
W. 762. 

Cases cited in the judgment : Spencer v. Parry, 

3 East, 337 ; Grisaell t. Uobtnson. 3 Bing. 

N. C. 10 J S Scoit, 339; Brown v. Hodgson, 

4 Taunt. 189. 

PARTNERttHIP. 

A. sold to B. by deed, his interesrt in the pro- 
fession and practice of a sui^eon and apothe- 
cary, carried on by him in Park Streep Gam- 
. den Town, for 9001., 5001. to be |»id on the 
{ execution Of the deed, and 4001. at the exphra- 
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tion of a year. A. covenanted not to exercise 
the profession within three miles of his then 
place of business; and al 80 « that during the 
ace of one year from the dale of the deed, be 
ould continue to reside in Park Street afore- 
said, and to carry on and attend to the said 
profession and practice as he had liitherto 
done ; and that he would to the utmost of his 
power, introduce B. to his patients, and do 
every reasonable act for promoting the interest 
• of the concern. And B, covenanted, in con- 
sideration thereof, to allow A., during the year, 
a moiety of the clear profits of the concern, to 
be paid at the expiration thereof : Held, that 
the parties were not hereby constituted part- 
ners in the trade during the first year, and, 
therefore, that B, might sue A, for monies re- 
ceived by him from their patients during that 
year. Rawlinson v. Clarke, 15 M. & W. 292. 

PATENT. 

Construction of specificatum, — ^The words of 
a specification are to be construed according to 
their ordinary and proper meaning, unless I 
there be something in the context, (which may 
be explained by evidence) to show that a dif- 
ferent construction ought to be made. 

In covenant or on indenture whereliy the 
defendants were licensed to make and sell but- 
tons according to the plaintiff’s patent, the; 
issue was whether certain buttons made by the I 
defendants, were made under the license. The 
specification described the invention to consist 
in the application to the covering of buttons, 
of rich figured woven fabrics “wherein the 
ground or the face of the ground thereof, w, 
produced by a warp of soft or organzine silk, 
such as is used in weaving satin, and the 
classes of fabrics produced therefrom.” At the 
trial, the jury asked the judge how they were 
to interpret the word “ or*' in the specification, 
whether it was disjunctive, or, whether “ or- 
ganzinc,” ^vas the construction of the word 
'soft/* The judge told them, that, in his 
opinion, unless the silk were organ zine, it was 
not within the patent; Held, u]X)n a bill of! 
exceptions, that this direction was erroneous ; ] 
for, that the judge should not have told the! 
jury, absolutely, that soft and organzine silk 
were the same, but that the words were capa- 
ble of being so construed, if the jury were satis- 
fied that, at the date of the patent, there was 
only one description of soft silk, and that or- 
ganrine, used in satin weaving ; but, otherwise, 
that the proper and ordinary sense of the word 
was to be adopted, and the patent held to apply 
to every species of soft silk, as well as organ- 
rine silk. Elliott v. Turner, 2 C. B, 446. j 

POWER. 

Execution o/.— By a deed of settlement pre- 
paratory to the marriage of A. and B,, lands 
were conveyed to C. and his heirs, to the use 
cf B. and her heirs, until the marriage should 
be solemnized ; and from and immediately 
after the solemnization thereof, to the use of 
such person or persons, for such estate or es- 
tates, and upon such trusts, &c,, as B., not- 
withstanding coverture, and whether covert or 
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sole, and without consent, &c., should, by aw 
deed or writkig under seal, or by her last wdlf 
or any writing, in the nature of, or purporting 
to be, her last will, or any codicu thereto, 
limit, direct, or appoint, &c. ; and, in default 
of and until appointment, to the use of C., dur* 
ing the joint lives of A, and B. ; and, after the 
decease of either of them, to the use of B., 
her heirs and assigns, for ever.* After the ex- 
ecution of the settlement, and before the mar* 
riage, B., by a codicil to a will made by her 
some months previousl^% in terms referring to 
the power contained in the settlement, devised 
the lands in trust for the children of the mar- 
riage, and in default or failure of children, in 
trust for A,, for life ; Held, that this was a 
good execution of the power, though made be- 
fore the marriage, and notwithstanding that the 
event upon which it was to take effect, viz. the 
marriage of A, and B., was contingent. Logan 
V. Bell, 1 C. B. 872. 

Cases cited in the judgment : Sir Edvrard Clere’s 
case. 6 Co. Rep. 17, b.; Itlaundreil v. Maun- 
dreil, 10 Ves. 24(5 ; Dalby v. I’uUen, S Bing. 
144; 9 J. B. Moore, 300; Sclater v. 'I raroll, 
Viner’s Abr. title “ Authority,” p. 427, pi. 8 ; 
l)oed. Hodsden v. Staple, 2 R. 684; Hods* 
den T. Lloyd, 2 Bro. C. C. 534. 

PRINCIPAL. 

See Agent, 

PRIVILEGED COMMUNICATION. 

See Libel; Slander, 

RAILWAY SHARES. 

Order for purchase of shares, how satisfied,- 
The defendant gave the plaintiff, a broker on 
the Stock Exchange, an order to purchase for 
him 50 shares in a foreign railway company. 
At that time no shares of tJie company were in 
the market, the foreign government not having 
yet authorised its establishment ; but letters qf 
allotment for shares were then, according to 
the evidence of persons on the Stock Exchange, 
commonly bought and sold in the market as 
shares. The plaintiff bought for the defendant 
a letter of allotment for 50 shares ; Held, that 
a jury might well find that this was a good 
execution of the order. Mitchell v. Newhall, 
15 M. & W. .308. 

And see Contract, 

RENT. 

See Distress, 

SHERIFF. 

Adverse claim, — Execution, — Directions to 
withdraw, — The sheriff having seized certain 
goods in the house of A„ under afi,fa, against 
him at the suit of B., and a claim having been 
made by C. under a bill of sale, B, not chooe- 
ing to contest the claim so made by C„ his 
torneys gave the sheriff a direction to withdraw 
in the following terms : — “ A, v. B. Withdraw 
under the fi,/a, herein, the goods having been 
claimed.’* The officer finding that the bill of 
sale under which C.V claim was made did not 
convey the whole of the goods he had seiz^ 
retained possesion of those to which the claim 



524 CouN^ qf CQm/i^ 


did not apply; and three days afterwards in- 
formed the attorneys for the execution-credltor 
what he had done. The attorney^, as well as 
fhe execution- creditor, expressed their appro- 
bation of the course the o4Bcer had adopted, 
the former observing that the direction to with- 
draw was only intended to apply to the goods 
that were the subject of the claim. 

In trespass for entering the house and seiz- 
ing and converting the goods, the sheriff justi- 
fied entering under the writ. The plaintiff re- 
plied, admitting the writ and warrant, that after 
the seizure, A. discharged and forbade the de- 
fendants from further executing the writ, and 
now assigned that he brought his action for 
the subsequent trespass and conversion. The 
defendants, in their rejoinder, traversed the 
discharge to the sheriff : Held : that, constru- 
ing the direction to the sheriff to withdraw, 
with reference to the surrounding circumstan. 
ces, it amounted to no more than a partial direc* 
tion to retire from the possession of the goods 
to which C.’s claim applied : Held also, that 
the subsequent ratification by A. of the deten- 
tion of the rest of the goods, being an act done 
for his benefit, was a sufficient justification to 
the sheriff. 

Held also, that the issue was not divisible, 
and therefore it would not be entitled to recover, 
even though it should appear that some of the 
goods subsequently detained, were within the 
claim. Walker v. Hunter, 2 C. B. 324. 

Case cited in the Judgment: WiUon v.Tumtnati, 

6 M. & G. 230 ; (i Scott, N. U. 894. 

BLANDER. 

Privileged communication.^Qnere, whether 
a caution bond f do gi^n to a tradesman, with- 
out any inquiry on his part, not to trust another, 
falls within the exception as lo privileged com- 
munications. 

Held, by Tindal, C. J., and Brie, J„ that it 
does. 

Held, by Colfinan and Cresswell, J. J., that 
it does not, Bennett v. Deacon, 2 C. B. 628. 

TROVER. 

1. When maintainable. — A. being indebted 
to B. by a bill of sale, which was found to have 
been bond fide executed, conveyed to him all his 
stock m trade, household furniture, &c., abso- 
lutely, The bill of sale (which was under seal) 
contained a covenant by to pay the debt on 
demand, and a proviso for redemption on pay- 
ment of the debt and interest on demand, and a 
further proviso that the assignor should con- 
tinue in possession until default. The goods 
having been subsequently, and before any de- 
mand made by B., seized by the sheriff under 
nfi. fa, upon a judgment entered up against A, 
on a warrant of attorney : Held, that B, had 
not such right of immediate possession as to 
entitle him to maintain trover afirainst the 
sheriff. Bradley v. Copley, 1 C. B.*686. 

Coses cited in the judgment: Gordon v. Harper, 

7 T. R. 9; Cooper Willomatt, 1 C. B. 67*. 

^ % Imdtwd. — ijloods distrained. — ^The plain- 
tiff leiit t pianoforte to W., in whose hands it 


was seized wder distress for rent. Whik 
landlord’s haiUff remained in poesession . Ijy 
ff.’s consent, a jE. /a. against 1v., atthe swf 
of another creditor, was put into the premiseet 
ana the officer seized the pianoforte, and re* 
moved it to the premises of the defendant, ^ 
auctioneer, for sale; Held, that the plaintiff 
(after demand and refusal to deliver it) was cn* 
titled to recover it from the defendant in troyer. 
Turner v. Ford, 16 M. & W. 212. 

3, What is a conversion. It is not every 
wrongful act depriving a party of the posses* 
sion of his goods that amounts to a conversion, 
^^ere plaintifTs goods and servants were on 
land which defendant recovered in ejectment^ 
and defendant on entering under the writ of 
possession, turned plaintiff’s servants off the 
land, and would not let them remain for the 
purpose of removing the goods, there having 
been no subsequent demand or refusal : Held, 
that the jury might find that there was no con- 
version. Thorogood v. Robinson, G Q. B. 769. 

Case Cited in tlie judgment : Needham v. Raw- 
bone, 6 Q. B.r7t,n. 

TOLLS. 

Manure. — A canal act empowered the com- 
pany of proprietors to take for tonnage upon 
all coals, stones, timber, corn, &c., and other 
goods, wares, and commodities, whatsoever, 
which should be navigated or conveyed upon 
the canal, such rates and duties as they snail 
think fit, not exceeding the sum of iox 
every ton, on entering into or passing out of 
the canal at its junction with the river IVent ; 
and also, not exceeding the sum of \\d. per 
mile for every ton of coal, stone, 'timber, corn, 
&c., and other goods, wares, and commodities, 
except all dung, soil, marl, ashes, and other 
manure, (other than lime, which should pay 
half the said tolls,) and except gravel, stone, or 
other materials for mending the roads, which 
should pass toll free, which should be naviga- 
ted or conveyed upon the canal. A subsequent 
section provided, that no boat or vessel should 
pass through any lock to be made under the 
act, without the consent of the company of 
proprietors, unless such boat or vessel should 
pay a duty or rate equal to what would be paid 
by a vessel loaded with a burthen of 30 tons, 
unless waste water should be running over the 
regulating weir of such lock, or unless such 
vessel should he returning after having passed 
on the canal with a greater burthen than 30 
tons : Held, that a boat laden with a burthen 
of manure, though greater than 30 tons, was 
entitled to navigate the canal, and to pass al 
any time through the locks, without paymeni 
of any tolls whatever. Grantham Canal Com^ 
pany v. He/I, 14 M. & W. 880. 

WATER- COURSE. 

In case for the division of water, the plaintiff 
alleged in his declaration a reversionary inte- 
rest in .three closes of land, to wit, three ptpnds 
filled with water, one pond being upon spoil 
of the said closes, and a right tpt^ flowiirf 
the wato into the said closes, for sunpJjKi^ 
the said ponds in the said o^es qniih 



Amlytiedl r 

fbt fheSiiratcrintf of catt'feV The deftnaarilf tira- 
firsea the"%tt to the "watfeir/ait 

al!ei;ea. It appealed' in widence at il^e' tri^, 
thitt‘ ihe plaintiff liiid enjoyed an imihethdiial 
ii jjlit to the ffo\^ of this Waited Into an atieietft 
pond in one of his closes, biit that, above 
niirfy years ago, he ihade a newr pond each 
of the three closes, and turned the water so as 
to supply them, and thenceforth disused th^ 
old pond, which was gradually filled with i^b- 
bish and overgrown with grass. The plaintiff’s 
light in respect of the three ponds having been 
defeated by proof of an outstanding life estate, 
under 2 & 3 W. 4, c. 71, s. 7 : Hdd, that he 
was entitled, under this declaration, to recover 
in respect of his right to the flow of water to 
the old pond. Hale v. Oldroyd^ 14 M. & W. 
789. 

WIFE. 

See Baron and Feme. 


RECENT DECISIONS IN THE SUPE- 
KIOR COURTS. 

REPORTED BY BARRISTERS OF THE SEVERAL 

Rorb Cbawccnuif 

Rodgers v. NomlL Jan. 28th, 1847. 

/.OMISSIONS IN AID OF AN ACTION. 

This court will not on motion direct certain 
facts to he admitted by a defendant for the 
purpose of facilitating the trial at law of a 
question between him and the jilaintiff when 
the court below has refused to order such 
admissions. 

Mr. Matins for the plaintiffs stated, that they 
had filed a bill against the defendants for an 
injunction to restrain the latter from using the 
name and trade-mark of the former. The de- 
fendants stated ill their answer, that they used 
the name of another firm corresponding with 
that of the plaintiffs’, and resident in the same 
town. The plaintiffs denied the existence bond 
fide of such other firm ; and under the circum- 
stances, Vice-Chancellor Wigram had refused 
the injunction, but retained the bill, with liberty 
for the plaintiffs to bring au action for the 
purpose of ascertaining whether or not the firm 
mentioned by the defendants was fictitious. In 
order to facihtate the trial of this question, the 
plaintiffs had moved before his honour that the 
defendants might be ordered to admit that the 
plaintiffs were then partners, and carried on 
such trade, te* ; that they manufactured the 
articles in the manner alleged in their bill ; and 
that the defendants had used the words and 
marks of which the plaintiffs complained. The 
Vice-Chancellor refused to make such order, 
and dismissed the motion with costs. The 
plauitlffh now sought from his lordship an 
oi^f^ that the defendants should make the 
above i^missions; that so much of the Vice- 
Chai^iiofr’s order as dismissed with costs the ; 
aptpiieiMleik* might be varied ; and that ! 
tbe-OioeuinightbeccHitrmt^^ ' 


Bruce. Siilil 

I ' litr. Mating went vey fully into the p!ead« 
iri^s for the puipose of dbouing that the de- 
fendants had in their answer actually made the 
admissiohs required, and he contended thst 
the conrt had jurisdiction tocontroTthe issue 
and liniit it to the fact in dispute. He referred 
to Stevens v. Praerf, 2 Ves. 518, and Fulling v, 
Ht/f on, 10 Price, 118. « 

The Lord Chancellor remarked, that he did 
not see how he who was totally ignorant of the 
case could order the defendants to make cer- 
tain admissions when the judge before whom 
the cause had beeii heard had refused to make 
such order. 

Mr. Malins subniitted, that to obviate this 
difficulty passages in the Vice-Chancellor’s 
I judgment had been read, which made it clear 
that his honour had no doubt on the admis- 
I sions which are asked. 

‘ The Lord Chancellor said, that he could not 
take in favour of the plaintiffs parts of a jud 
ment or decree against which they appealed. 
He could not make on motion an order which 
he should only be justified in making on a re- 
I hearing of the whole case. 

Mr. Shee followed on the same side with Mr. 
Malins, and cited Marsh v. Sibbald, 2 Ves. & B. 
376. 

Thej Lord Chancellor, without calling upon 
the defendant’s counsel, observed, that the ais- 
cretion of the court to interfere in the manner 
in which a trial was to be conducted was of a 
very delicate description. The present applica- 
tion was to vary the decree of a judge oefore 
whom the cause bad been heard, who there- 
fore was familiar with its merits, and who had 
refused to make the order^ It was quite clear 
that his lordship could not adopt suen a course 
as was now required. It was immaterial what 
might have been the opinion of the Vice- 
Chancellor, for if his lordship was to decide 
upon the rights of parties, he must do so upon 
his own judgment, and there must be a rehear- 
ing before himself. 

Motion dismissed with costs. 

FiresCJanrcUor Itnfght ISrurr. 

Bull V. Falkner. Feb. 19 & 22, 1847. 

PRACTICE.— CONTEMPT. — PRO CONFESSO. 

A defendant having appeared, but being in 
contempt for want of answer, and appear^ 
ing at the bar pleading her poverty, the 
court directed a reference on that point. 
The Master reported that she had not 
proved her poverty j and, on the applica- 
tion of the plaintiff, the court directed a 
writ of habeas corpus cum causis to issue 
for bringing her to the bar, and directed 
that the proper officer should attend at the 
return of the writ with the record, in order 
that the bill might he taken pro confesso* 
Subsequently an order was made by consent. 

This was an application on behidf of the 
plaintiff for a habeas corpus cum cauw. It ap- 
peared that the defendant, M. R. FgUuaarjf , 
Spinster, had entered her appearance, but M 
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iis eontempt for want o£ aniwer. A habeas 
oorpuc i«8ued, and she was brcrnglit to the bar 
of the coart, iviten i^e stated that hy reason of 
her porertv she was unable to put in her an- 
ewer, and having dnl^r sworn to that fact, sl^ 
was turned over from the custody of the sheriff 
of Middlesex to the Queen’s Prison, and the 
court therenposi directed a reference to the 
Master to inquire and certify as to her alleged 
poverty. The solicitors for the plaintiff and de- 
MOidant attended the Master, and the latter was 
ordered to bring in a s'tate of facts witahin a 
week, but he failed to do so, and a warrant was 
then taken out for him to show cause why the 
hibister should not report (^pfault. No state of 
facts was taken in, nor cause shown, and the 
Master at the end of three months certified 
that the defendant was in default. On this 
certificate the motion was made for the habeas 
corpus cum causis to bring the defendant to the 
bar to answer her contempt, and for an order 
that the proper officer should attend at the 
return of the writ with the record in order that 
the bill might lie taken pro confcsso. 

C. M, Roupellt for the motion, cited Venables 
V, Bradon, not reported, before the Vice-Chan- 
cellor of England. 

Mr. Berry ^ Clerk of Records and Writs, 
stated that the course proposed was regular. 

His Honour made the order without notice 
being served on the defendant. 

Feb. 27. The defendant was brought up, 
and an order was made, with the consent of the 
plaintiff, that a traversing note should be forth- 
with filed by the plaintiff, and that the defend- 
ant should ne at liberty to put in an answer 
within a limited time, and that the defendant 
should be discharged, the costs of the contempt 
to be costs in the cause. 

(Before the Four Judges.) 

Williams, assignee, v. Chambers. 

INSOLVENT. —• PEKSONAL SERVICE AFTER 
VESTING ORDER. 

An assignee of an insolvent cannot maintain 
an action for money due for the personal 
services of the insolvent performed by him 
after the date of the vesting order. 

The 37th section of the 1 tj’ 2 Viet. c. 110, 
does not pass to the insolvents assignees the 
right to the profits of such services. 

This was an action of assumpsit by the 
plaintiff, as assignee of the estate and effects of 
one Brown. The declaration stated, that after 
the effects of the insolvent had become vested 
in the plaintiff as assignee, and before the 
final discharge of the insolvent, the defendant 
ww indebted to the plaintiff for work and 
labour performed by the insolvent. Plea, that 
the wonc was done after the vesting order was 
made, and was for the value of the personal 
services of the insolvent which were not more 
than were requisite for the necessary livelihood 
end support of ffie insolvent and ms family; 


and that before the plaintiff as such assignee 
; interfered and claimed the amount, that the 
defendant paid the monies to the insolvent. 
Replication, that the defendant did not, before 
the plaintiff as such assignee interfered or had 
made any claim or demand upon the defendant,, 
pay to the insolvent all or any of the said 
monies as in the said plea alleged. To this re* 
plication there was a demurrer, on the ground 
that it tendered an immaterial issue. The 
question raised for the opinion of the court 
was, whether under the 1 & 2 Viet. c. 110, 
s. 37, (which vests in the provisional assignee 
all the real and personal estate and effects of 
the insolvent, except the wearing apparel, 
bedding, and other such necessaries of such 
person and his family, and the working tools 
and implements of such prisoner not exceeding 
in the whole the value of 20/.,) the assignee can 
recover for the value of the personal services of 
the insolvent, alleged to be requisite for the 
necessary livelihood of himself and family, per- 
formed after the vesting order and before his 
final discharge. 

Mr. Cowling, in support of the demurrer. 
This was a claim which did not pass to the as- 
signee of the insolvent. The right of the as- 
signee only extends to projierty oT the insolvent, 
and not to thi? value of his personal services, 
which are analogous to damages recovered in 
an action for slander or for personal injuries. 
The assignees cannot let out the personm ser- 
vices of the insolvent to hire. The rights of 
assignees, under the 1 & 2 Viet, c, 1 10, after 
the vesting order, are not greater than those of 
assignees after a fiat in bankruptcy; and it 
has been held, under the bankrupt laws, that a 
bankrupt before certificate is entitled to the 
]>rofits arising from his personal services, and 
that his assignee cannot let out his personal 
services to hire. Chippendale v, Tomlinson 
Silk V. Osborn;^ Exparte Walters f Hope v. 
Stephenson Coles v. Barrow are to a simi- 
lar effect. In Kitchen v. Bartsch,^ the assignees 
had interfered, and required the payment to be 
made to them ; and in Herbert v. Sayer^ it was 
held, under the Bankrupt Act, 6 Geo. 4, c. 16, 
s. 63, that an uncertificated bankrupt might 
sue, and that a plea setting up the bankruptcy 
should show that the assignees had interferedf. 

Mr. Ball, contrk. In Ford v. Dabbs no judg- 
ment was given on this point, but it appears to 
have been thrown out by the court that a debt 
accruing to an insolvent between the vesting 
order and the final discharge vests in the assig- 
nees, under 1 & 2 Viet, c. 1 10, s. 37. In DraJeev. 
Beckham, 8 M. & W. 845, it was held by a court of 
error, that an action for a breaclAif agreement 
passed to the assignees. [Cokridge, J. The 
plaintiff can only recover on the supposition of 
a contract. Suppose a chattel was mven to the 
insolvent insteaa of money, could that be 

* 4 Doug, aia, and Cooke’s Bankrupt Law, 
106. 

‘’1£^140. * Mont Deacon ^De0ex,6aS. 

^ 3 Bos. & Puller^ 678. « 4 TaunL 754» 

'7 East. 53. »5Q.B.968* 
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claimed by the assignees ?] The effect of the 
37th section is to vest the property of the in- 
solvent absolutely in the assignees. 

Mr. Cowlinn was heard in reply. Draks v. 
Beckham has been taken on writ of error to the 
House of Lords. 

Cur. adv, vult 

Lord Denman, C. J., said, this was an action 
of assumpsit brought hy the assignees of an in- ^ 
solvent to recover the amount due for some | 
work executed by the insolvent debtor after the | 
making of the vesting order. The defendant ' 
pleaded, that the work was the personal work ! 
and labour of the insolvent ; that the money ! 
had for the same was not more than was sufh- ! 
cient for the support of the insolvent ; and that | 
before the plaintiff interfered to demand pay- | 
ment for the same the defendant had paid the iii- 1 
solvent. The question turned on the construction ! 
of the 1 & 2 Viet. c. 1 10, s. 37, by which it is ; 
enacted, that, except the ‘‘wearing apparel,! 
bedding, and other such necessaries of the in- ; 
solvent and his family, and his working tools | 
and im})lements all “ debts due or growing I 
due to such prisoner, or to be due to him be- 
fore such discharge as aforesaid,’’ should be , 
vested in the assignee. The plaintiff’s claim ! 
was fourfded on the comprehei^ive words of I 
the section which entitled the assignee to re- 1 
cover any debt due to the insolvent “ before his j 
discharge.” It was contended on the part of 
the defendant that, though the assignee might 
have the benefit of any contract made by the 
insolvent when the money arising from such 
contract came into the hands of the insolvent, 
vet that they could not let out the insolvent for 
hire, or make a contract for his personal 
labour ; and the case of Chippendale v. 
linson}^ before Loi'd Mansfield, was cited in| 
support of that proposition, and to show that | 
the debt claimed here could not vest in the as- 1 
signee, as it was a debt arising from the per- > 
sonal labour of the insolvent. The court 
adopted this reasoning, and thought that the ' 
assignee could not be entitled to recover, unless ' 
the court was prei)ared, which it was not, to . 
say, at Lord Mansfield had described it, that ; 
an assignee might let an insolvent out to liire j 
and contract for his personal labour. The! 
judgment of the court would therefore be for ' 
the defendant upon this demurrer. 

Judgment for the defendant.* 

BxrStqucr. 

Dos dem, Mostyn v. Eyton. Hilary Term, 
Feb. 1st, 1847. i 

BJEcfiMENT. — PABTICULAB8. 

In an action of ejectment for alleged breaches 
of cfyoenants contained in a lease, the de^ 
fendant is entitled to pofticulnrs of the 
breaches of covenant on which the plMntiffl 
relies. 


^ 4 Doug. 318. 

^ See also Rimers y. Spence, 12 Clark St Finn. 
700, as to what will pass to the assignees 
under the Bankrupt Act, 6 Geo. 4> c. Iff. 


This was an action of ejectment to recover 
possession of certain coal mines by reason, of .^ 
alleged breaches of covmiaatB contained m the 
lease. The defendant took out a sumiiioiiei lor 
particulars of the Inreaches of covenant, and off 
the premises Bonghtto be recovered, which sam* 
mons was heard by Rolfe, B., who refused to 
make an order. A similar application was 
made to the court upon affidavit that the de- 
fendant was wholly ignorant of the nature of 
the covenants, provisoes, and stipulations in 
respect of which the auction of ejectment was 
brought. 

The Attorney-General showed cause upon 
affidavit that the defjsndant was fully aware of 
the covenants by wliich he was bound, 

Wehly in 8U])port of the rule. 

Per Curiam. The defendant wishes to know 
the particular breaches of covenant on which 
the plaintiff relics. That the defendant is en- 
titled to, or he would be obliged to come pre- 
pared to prove at the trial that he has par* 
fi>rmed every covenant in the lease. The par- 
ticulars should ^ve the same information as 
the breaches assigned in a declaration in cove- 
nant. 

Rule absolute. 


Court of KetifrtD. 

Exparte Lowtell, in re Dutchman. March 3, 
1847. 

PRACTICE. — COSTS. — ANNULLING FIAT. 

A fiat was issued at the bankrupfs instance, 
and on a petition hy a creditor, assented to 
hy the bankrupt and the assignees, the same 
was annulled, with costs to be paid out of 
the estate, the petitioner undertaking to 
issue a new fiat immediately. 

The petition was in this case presented by a 
creditor, to annul a fiat which had been issued 
by the bankrupt against himself. The petition 
also prayed, that the costs might be paid out of 
the estate as soon as a new fiat had been issued 
and assignees chosen thereunder, the petitioner 
undertaking to issue such new fiat immediately. 
Bacon, for the petition. 

Freeling, for the bankrupt and the assignees, 
consented. 

Order made accordingly. 
COMMON LAW SIFflNGS. 

Li and after Easlei' Term, 1847. 

MIDDLESEX. 

In Term. 

1st Sitting.- Friday April 16 

And two following days at Eleven o'clock. 

Sod Sitting, Tuesday April 20 

And subsequent days at Eleven o’clock. 

3rd Sitting, Thursday May 6 

At i past Nine o’clock precisely, for Undefended 
Causes only* 

A list of soffh reauHMts as appear fit to bo libuL, 
i» Tens: frill be printed iBnReaMt^> but; .sm Ufat* 
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■tatement of etcher tide that a cauae it too long to be 
tried in Term, it will be withdrawn from tuch iitt, 
proTided the other tide have two dayt* notice of the 
application at the Martfaart to postpone, and do not 
oppoae the application on good grounds-^je uiual 
number of completed and ncmr oauaea will be put 
into the liat da^ by day in tbeir usual order. 

Sitting after 'ijjsrm, Monday . • • . Maj 10 

LONDON. 

In Term, 

Sitting at 10 o’clock on Friday .... May 7 
For Undefended Causes and such as the Judge 
considers fit to be taken. 

After Term, 



(To adjourn.) 

CTommott yitatf. 

In Term, 

MIDDLSILX. LONDON. 

Wednesday . April 21 I Friday . . April 23 

Wednesday . . • 28 | Friday . . . 30 

After Term, 

MIDDLESEX. LONDON. 

Monday. . . May 10 | Tuesday . May 11 

N. B* The Court will tit at ten o’clock in the 
forenoon on each of the days in Term, and at half- 
past nine precisely on each of the days after Term. 

The causes in the list for each of the above sitting 
days in Term, if not disposed of on those days, will 
be tried by adjournment on the days- following each 
of such sitting days. 

On Tuesday the 11th May, in London, no 
causes will be tried, but the court will adjourn to a 
future day. 

ISlchctlUCr of 

MIDDI.ESKX. 


In Term. 

let Sitting, Friday 
2nd Sitting, Friday . 

3rd Sitting, Monday . 


April 16 
. 23 
May 


and Redticic^ Number of Commissioners. 
(No. 2.) In Committee. Lord Broi^ham. 

Markets and Fiurs Clauses. — ^Public Under- 
takings Clauses. — Gas Works Clauses. — 
Watorworku Clauses, — Passed. 

Indemaiity. For 2nd reading. 

Commons Inclosure, No 2. For 2nd 
reading. 

The House has adjourned to the 15th April, 
when their lordships will assemble in the new 
building, her Majesty having assigned that 
portion of her palace for the use of their 
lordships. 

I^ouse of OTommons. 

NEW BILLS IN PROGRESS. 

City Small Debts Court. In Committee. 
Mr. Masterman. 

Law of Railways. For 2nd reading. Mr. 
Strutt. 

Agricultural Tenant-right. In Committee. 
Mr. Strutt. 

Roman Catholics Relief. In Committee. 
I Mr. Watson. 

. Pious and Charitable Propert}'. For 2nd 
j reading. Lord J. Manners. 

Rating Small Tenements. For 2ad reading. 
Mr. Waddington. 

For the Speedy Trial and Punivshment of 
Juvenile Offenders. For 2nd reading. Sir 
John Pakington. 

To Encourage Life Insurance. For 2nd 
reading. Mr. Godson. 

Lunatic Asylums Regulation. Attorney- 
General. 

I Inclosure Act Amendment. Sir F. Thesiger. 

Health of Towns, For 2nd reading. Lord 
Morpeth. 

, Towns Improvement Clauses. For 2nd 
' reading. 

I This House has adjourned to tjie 12th April. 


IN LONDON. 
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1st Sitting, Thursday . . • April 22 ^ 

2nd Sitting, Friday . • . . 30 1 

After Term, j 

IN MIDDLESEX. IN LONDON, 

Monday • . • May 10 | Tuesday . . May 11 
(To adjourn only.) 

The Court will sit in Middlesex, at Nisi Prius in 
Term, by adjournment, from day to day, until the 
causes entered for the respective Middlesex sittings 
are disposed of. 

The Court will sit, during and after Term, at ten 
o’clock. 


PROCEEDINGS IN PARLIAMENT RE- 
LATING TO THE LAW. 

itosal flMent. March 30, 1B47. 
Drainage of Lands. 

Aeu#e 0f 

KXW BILLS IN PROORB80. 

Repeal of Insolvency Jurisdiction of Courts 
el Baakruptcys Abolishing Court of Revisw, 


RULES OF THE NEW COUNTY COURTS. 

Our correspondent “R. J. A.” is undoubtedly 
correct in assuming, that a plaintiff who has 
obtained an unsatished judgment against a de- 
fendant, may issue a summons in the form pre- 
scribed, which, upon being personally served, 
subjects the defendant to examination and com- 
mitment for forty days, at the discretion of the 
judge. Our oliservations, {ante, p. 459,) were 
confined to the effect of the origin^ summons, 
and the distinction in the subsequent practice, 
if that summons happens to be left at the de- 
fendant’s residence or place of business, instead 
of being served personally. Where the origi- 
nal summons has not been served personally, 
and the defendant does not appear at the hear- 
ing, the judge has no power to commit, unleri 
a second summons is taken out after judgment, 
and to enable the judge to commit upon this 
second summons it must be served personify. 
We apprehend this to be the clear conatmetioR 
of sections 96 6c 101 • 
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SATURDAY, APRIL 10, 1847. 

->*' Quod magis ad nos 
PertinetyCt nescire malum eat, agitamua.*’ 

Horat. 


THE JUDCJES OF THE NEW 
COUNTY COURTS. 


We arc not aware that there has been, 
and presume it Ls not now' intended that 
there shall be, any official notification in 
the Gazelle, or otherwise, of the appoint- 
ments under the County Courts Act. It 
may not be necess ary in a strict legal point 
of view, but w e must be allowed to think 
it would have been more respectful to the 
new judges, iind more satisfactory to the 
public, if the nomination of those function- 
aries, and indeed, even the .appointment 
of their subordinate officers, had been 
authoritatively announced before the new 
courts were opened for the dispatch of bu- 
siness. It is quite true, the names of the: 
fortunate candidates have been oozing out 
gradually during the last three montlis. A 
list, prol'essing to contain nearly all the ap- 
pointments, but which way in many re- 
spects inaccurate, appeared in tlie daily 
newspapers a fortnight since, and in our ; 
number of Saturday last, we presented our 
readers w itb a list, us correct as tiie mate- 
rials within our reach enabled us to render ' 
it. 

As may be expected, some of the ap- ’ 
pointments have been the subject of severe 
criticism. That tbej^ should not have pro- 1 
duced universal satisfaction in one branch 
of the profession is not, perhaps, to be ■ 
wondered at, and may be admitted without ; 
impugning the judgment exercised in the | 
selection. For one successful candidate 
there^wcre at least ten, and some accounts 
have it thirty, rejected applications,and it is 
CXpecthig tpo much of those whose preten* 
sions were overlooked, tluit they should ap- 
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plaud the sagacity tliatfailed to discern tlicir 
I peculiar merits. The selection is understood 
; to be unpopular amongst the members of the 
I bar on another ground. The new judges 
have, for the most part, been taken from 
; that somewliat too numerous class who are 
; not •inconvenienced by the multitude of 
I clients, and their ubsence from Westmin- 
ster Hall, whatever may be the length of 
time occupied by judicial engagements, 
will add little (*r nothing to the business or 
emoluments of those who remain. It has 
also been said, that the published list fur- 
nislics more than a single example of a 
member of the bar who was understood 
several years since to have retired from the 
legal sfiupltufi, and relinquished llie 
struggle for professional advancement, but 
who has been dug up and induced to aban- 
don ilie enjoyment of learned leisure, and 
the ease which the possession ol*a sufficient 
fortune secures, for the purpose of under- 
taking llie onerous duties, and, of course, 
receiving the moderate stipend, which 
must devolve on a judge of the County 
Court. We have heard other strictures on 
individual appointments/ of a nature so 
personal that we refrain from giving them 
extended circulation ; but we must observe, 
that if the facts upon which those disparag- 
ing rumours rest are not wholly devoid of 
foundation, it W'ould have been much better, 
if those to whom they refer bad not been 
placed in a position in which some degree 
of private deference and respect liavc 
usually been considered essential to the 
satisfactory discharge of public functions. 

Having enumerated all ibeobjectioiis urged 
against the recent appointments, it is, per- 
haps, unnecessary to add, that tiiey are fiot, 
m our opinion equally entitled IQ eonsidisrt* 

A A 
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Judges of the New County Courts, 


tion. Those complaints which are dictated | 


by spleen or disappointment we discard as I 


is quite possible that some barristers oc- 
cupy a higher place than they deserve, and 


entitled to no weight, but it is matter of | many of acknowledged ability have never 
regret, that so large a proportion of the had an opportunity afforded them for the 
pub! islied list should consist of names here* display of’ practical talent. Nevertheless, 
tofore unkno>vn to the professfon and the it seems to be universally admitted, as a 
public. It would ufidoLibttdly have been general rule, that those have practice at 
impossible to persuade those w ho have the Imr whose qualifications entitle them 
leading business lit the h.ir, or even juniors to this distinction, ancT that business is 


with very encouraging prospects, to re- usually an evidence of, as well as a security ‘ 


nounce all chance of the prizes the higher for, ])roressional competency. It need not 
branch of i he law offers, and conleiit them- be wondered at, therefore, if the public 
selves w'illi the status and limited income should repose confidence in those who have 
whicli a judgeship of \hc County Court been frequently trusted and tried by liti- 
aff’ords. Still, it is notorious that the re- gant parties, rather than in tliose who are 
quisite number of barristers, or thrice the witlioul practical experience or profes- 
mnnber, might have been selected of ap- sional reputation ; and it is difficult to con- 
proved competence and snffieieitt practical i ceive an occasion in which it would be 
experience, who would gladly have ex- j more desirable to secure tlie [)ul)licconfi- 
char.ged the uncertainty of a struggle with I deuce, than w'here Judges are a}>pointed 


countless competitors for llie sccurily and j with novel and unusual powers, and their 
resj)cctal)ility of a judicial situation accoin- i decisions in all cases are made conclusive, 


panied by a moderate provision. Yv’e up- j and left w ithout aj)peal. It is impossible 


prehend that the Lord Chancellor fell him- 1 not to perceive that the appointment of so 
self fettered in his choice, by a laudable ; many men, without name or note in the 
determination generally to recognise the ! profession, creates an additional difficulty 


claims of those who held local judgeships . in carrying the act successfully into cxecu- 
before the passing of the act, for w e ob-|tion, even though it should ultimately turn 
serve, that in the metropolitan districts, in j out that the new^ judges ‘^falsify men's 
which local court.s were r.ot previously es- hopes,” undone and ail prove eminently 
tablished, the present appointments are al- . qualified for the discharge of judicial i’unc- 
togethcr unexceptionable, and have, iii ; tions. 

many instances, been conferred on those | We were amongst those w ho, when tiie 
who have acquired considerable eminence County Courts Act w as under legislative 
in the profession. As regards the country ; consideration, failed to discern the fairness 
apj>oiiitmtiits tlie case is different. Tliey , or force of the arguments uf^cd as a pre- 
liave, for the most part, been conferred on I tence lor limiting the exercise of the Lord 
members of the bar, u ho, though pei liaps | Chancellor’s j)atronage by enacting, that 
well known in certain localities, and dc- ! attorneys and solicitors, liowever well 
servedly estimated in their own circles, ' qualified, should not be eligible to fill the 
have not had sufficient practice to render i office of judges of the new courts when 
their uames familiar to one out of every j future vacancies occurred. The discretion 
hundred persons connected with the legal | of the Lord CJmncellor in this respect, 
profession, and are utterly unknown to the; our readers will recollect, was restricted to 


public at large. We have taken pains dili- the re-appointment of attorneys who held 
gently to examliTe the printed riport% of office as judges, assessors, or clerks of tlie 
cases decided in all the courts during the County Courts or Courts of Request, at 
last year, and can find only three instances the passing of the act.^ The published 
in which any of the number of stuff’ gowns- list of appointments has not convinced us 
men now appointed judges, appear to have that tlie restriction was judicious or bene- 
been engaged in cases involving any ques- ficial to the public. If both branches of 
lion of law considered of sufficient im- the profession had been open to the Ixwd 
portance to be reported. We admit this Chancellor, it is quite possible be might 
is not a decisive test. Varied are the in- liave selected many attorneys, at least as 
ffuences exercised, with more or less sue- well acquainted with the general principles 
cess, to obtain business, and the prominent of law and the rules of practice, os some 
position which business alone can give to a of the barristers chosen to preside ia the 
barrister. It does not follow as matter of new courts. Let us add, that in consMeiv 

certainty therefore, that a large practice is — , ■ - . 

.accompanied by peculiar capabilities, li » See Analysis of the Act, vd. p. 497. 



Law rdoHng to Railway Companies^ 


ing the pretensions of those attorneys who 
deemed it expedient to become candidates 
for the office of judges, the Lord Chancel- 
lor might safely, and with the general ap- 
proval of that branch of the profession, 
have rejected the claims of any one whose 
imprudent management of his own affiairs 
had obliged him %o incur the humiliation 
of repeated applications to the Insolvent 
Court for protection ; or of any, whose pro- 
fessional transactions were of such a nature 
as to render him, in the recorded judgment 
of his brethren, unfit to associate with 
them. 

LAW DELATING TO RAILWAY | 
{;0MPAN1ES. 

I 

The courts of equity arc doing all thatj 
in them lies, to correct the evils and pre- j 
vent the mischievous consequences arising! 
from the carelessness and disregard ofpri-; 
vate interests manifested by the legislature, ' 
in respect of the |)Owers conferred on rail- '; 
way companies. The principle has been I 
broadlj" laid down, and consistently acted I 
upon in several recent instances, that a 
railway compaii}^ is bound to act in every 
case within the powers derived from the 
statute under which it is incoiqwrated, and 
that llie courts will interfere to restrain the 
company frojii exceeding its powers, 
whether the interest affected by the pro- 
posed proceeding is of great or trivial 
value. Considering the novelty and extent 
of these undertakings, it is, of course, ini' 
possible that the courts can yet understand 
or foresee all the consequences that may j 
arise from the various transactions in which ! 
railway companies may hereafter be I 


railway companies may hereafter be I 
tempted to engage, but it affords great se- ! 
curity to the public, as well as to those! 
who have invested tlieir property in this 
description of speculation, th.at tliose on ! 
whom the management of such gigantic! 
concerns has devolved, should be aiithori-| 
tatively informed at the outset, that exten- 
sive and formidable as is their power, it 
has limits, and that they may be promptly 
and effectually restrained, if they venture 
upon any deviation from the course of pro- 
ceeding sanctioned by the legislature. 

The powers conferred on railway com- 
panies, to enter upon and take possession 
of the lands of otliers for their own pur- 
poses, is one the exercise of which requires 
to be jealously watched, and several occa- 
sions have arisen, since the commencement 
of the present year, in which the courts of 


equity liave interfered to prevent injury 
and inconvenience to individuals by the 
irregular exercise of this power. Thus, in 
the case of Hollins v. T/ie North Stafford* 
shire Railway Company, where the com- 
pany was proceeding, under the Jury 
Clauses, to assess the value* of the plain- 
tiff’s land, with a view to obtaining the im- 
mediate possession for the piir]>oses of the 
railway, and the plaintiff obtained an ex- 
parte injunction to restrain the company 
from proceeding to assess, on the ground 
that the notice sq/wed on him did not cor- 
respond w'itli the plan, and did not properly 
specify the lands intended to be taken ; 
upon a motion to discharge the injunction, 
the Vice-Chancellor of England said, the 
company was bound by tlieir notice, and 
as that w'as contradictory when compared 
with the plan, and made it difficult to as- 
certain wliat lands tlie company i>roj)osed 
to take, the motion todissolvethe injunction 
must he discharged with costs. In a sub- 
sequent case of Powell v. The Newmarket 
and Chester ford Railway Company, an in- 
junction v/as al^.o granted, under nearly 
similar circumstances, the same learned 
judge laying down the princijile generally, 
that a railway company could only take 
such portions of land as were properly de- 
linealed on the plan, which must in every 
case corres[>ond with the notice. In the 
more recent case of Tavmey v. The Lynn 
and Ely Railway Company f it apj)eared 
that the railway company desiring to take 
possession of certain lands of the plaintiff; 
in the ]>arish of Litllcport, and County of 
Cambridge, served liiin with three distinct 
notices under their act. The first notice 
was served on the plaintiff in March, 1846, 
and specified certain lands required to be 
taken. After some correspondence be- 
tween the parties, this notice was waived, 
and a second notice was served by the 
company on the 16th of December, in 
wlficli a portion only of the hinds contained 
in the first notice was specified. A notice 
w^as then given withdrawing the notice of 
the IGtli, and a fresh notice was served, 
dated the 24 th of December, in which 
there was a further variation in the quan- 
tity of land intended to be taken. Under 
these circumstances, an injunction was ap- 
plied for, on the ground that the company 
had no power to alter by a variety of no- 
tices the quantity of land they required. 
The Vice-Chancellor of England considered 

** Vice-Chancellor of England, 20th Match, 
I84r, 
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the point quite clear. A notice was given 
in March^ whicli was subsequently treated 
as a nullity by both parties. 7'hen the 
company gave a new notice, but nothing 
was done under it, and afterwards there 
came the notice of Dec. 24 ; but, although 
the company withdrew their previous no- 
tice, still there was no evidence of the 
plaintiff* having consented to that with- 
drawal, and it was his opinion that the de- 
fendants w'ere bound by the notice of Dec. 
16; and without the consent of tlie plain- 
tiff, to whom the previoi’s notice was given, 
no subsequent notice could be valid; other- 
wise, a company might go on from month 
to month giving fresh notices, and the per- 
son upon whom they were served would 
never know how to act with regard to his 
land. The injunction must, therefore, he 
granted. In coming to this conclusion, his 
Honour took occasion to observe generally, 
that railway companies had no right to take 
any portion of land belonging to individuals, 
unless they proceeded in strict compliance 
with the provisions of the acts of parlia- 
ment, and he added, that unless the 
strictest hand were kept, a railway com- 
pany might turn llieact into an instrument 
of tyranny, and ])ersons niiglU be totally 
disabled from dealing with their property 
as their own. It was, thererore, the duty 
of a court of equity to protect individuals 
against any undue exercise of the powers 
of a railway act, whicli could not he effec- 
tually done by proceedings at common law. 
As regaids the shareholders in railway 
conij)anies, and those who have lent their 
property upon the security of lliose under- 1 
takings, the case of Culmau v. 'J'he HaslcrHl 
Counties Rail. decided by the Master ; 

of tlie Rolls, involves the assertion of a ' 
principle of the utmost importance. It was | 
intended to establish a steam packet com- 
pany to trade between Harwich and the 
northern ports of Europe, and as it was 
supposed tliat sucli a company would ^^pro- ! 
duce an increase of Iraflic to the Eastern ! 
Counties Railway, the directors of the| 
latter proposed, with the sanction of a ma- j 
jority of the sliareholders, to guarantee to: 
the subscribers of The Harwich Steam ■ 
Packet Company interest at the rate of 1 
5L per cent, on ilie subscribed caj)ital, and j 
if the steam packet company should prove 
unsuccessful and he dissolved, then that' 
the railway company should reimburse the 
proprietors of tJie steant packet company 
in the full amount of the subscribed capital. 
Under these circumstances, Mr. Colman, 
one of the shareholders of the Eustcru 


Counties Railway Company, filed a bill 
against the directors of that company, to 
restrain them from entering into the pro- 
posed agreement with “ the Harwich 
Steam Packet Company,” on the ground 
that it amounted to a breach of trust, and 
that the directors had no power, even with 
the consent of a raajosity of the share- 
holders, to pledge their funds for a purpose 
totally different from that for which the 
company was incorporated. On the part 
of the company, it was suggested that the 
plaintiff was an instrument in the hands of 
; the London Steam Navigation Company, 

‘ whose interests might be injuriously af- 
j leclcd by conij)etitioii with the proposed 
j “ Harwich Steam Packet Company and, 

' although it was admitted that the railway 
{company could not enter into new trades 
; or lines of business not contemplated by 
the act, yet it was insisted, that the com- 
pany, with the consent of a majority of the 
shareholders, might lawfully pledge their 
i credit or f'unds to encourage a speculation 
I which would ultimately increase the traffic 
\ of the railway, and benefit the shareholders. 
It was also staled on affidavit, that it had 
been the general practice of all railway 
companies to act iij)on tlic principle now 
contended for, by indemnifying tlie pro- 
prietors of coaches and other vehicles, and 
guaranteeing them a certain amount of 
profit upon the conveyance of passengers 
and goods between railway stations and ad- 
jacent towns, and that such contracts had 
been generally productive of benefit to 
railway companies. 

After an argument wliich extended over 
a considerable portion of four days,^’ the 
Mastei' of the Rolls tielivered an elaborate 
judgment. lie disjioscd of the personal 
argument founded on the supposed motives 
of the jdaintiff, by observing, that if the 
merits of the case cnlitled him to an in- 
junction, the supposed motives which in- 
fluenced him to sue afforded no answer to 
it. As to the general principles applicable 
to cases of this nature, he remarked that, 
considering the enormous funds subject to 
the control of railway companies, and the 
extensive powers which they exercised of 
interference with the public and private 
rights of individuals, it was impossible to 
treat them as ordinary partnerships, or to 

® The principal cases cited in support of the 
application, were Const v. Harris, 1 Turn. & 
Russ. 617; Latouche v. Earl of Lucan, 7 Cl. 
& Fin. 772, and JVebb v. The Manchester ,md 
Leeds Railway Company, 4 Myl. & Cr. llO j 1 
Rail. Cas. 576. 
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say that a degree of vigilance should not 
be exercised with respect to them not 
usually applied to common partnershijMi. 
The powers conferred by the several acts 
must in every case be carefully looked 
into, for it was quite clear these companies 
had no other powers than those expressly 
given by the acts under which they were 
incorporated, or powers which were neces- 
sarily to he implied from those expressly 
given? and wliich were required for the 
purposes sanctioned by the act. Ample! 
powers were granted in every case for con- j 
structing, maintaining, and properly using | 
the railway, but it could not be success-' 
fully contended that they were authorised | 
to enter into all sorts of transactions. As 
to the argument, that transactions of a' 
character similar to that now complained | 
of, had been acquiesced in by sharelioldcrs | 
for the last fifteen or sixteen years, it was \ 
entitled, in liis Honour’s opinion, to very i 
little weight. Manj^ wild and improvident ' 
projects had been acquiesced in by share- 
holders, but such an acquiescence, in the 
absence of any legal decision, afforded no 
ground whatever for presuming any trans- 
action to be legal. Now, what was the 
transaction wdiich the directors of the 
Eastern Counties Company proposed to 
enter into? To take upon themselves the 
whole risk and liability of a steam packet 
company, in the hope that it might turn 
out profitably, and indirectly add to the 
profits of the nail way. It was quite clear 
that this was not within the powers con- 
ferred by the act of parliament, and no in- 
genuity could satisfy a reasonable mind 
that engaging in such a transaction was ne- 
cessary for ca.rying on the traffic of the 
railway, as provided for by the act. He 
guarded himself against being understood 
to pronounce any opinion as to the expe- 
diency of the proposed arrangement with 
the steam packet company : it niiglit be 
profitable to the railway company and be- 
neficial to the public, and it might be most 
desirable that the railway company had 
authority to enter into such an arrange- 
ment ; but the question was, had the com- 
pany such an authority under the existing 
acts ? He did not hesitate to say that, in 
his opinion, the company had no power to 
pledge any portion of its funds for the sup- 
port of another company engaged in a 
hazardous speculation. Their power was 
limited by the act of parliament and the 
purposes contemplated by it ; and, so far 
as public policy was concerned, it was of 
the utmost importance to those who in- 


vested their property in railways that the 
funds shoiild not be hazarded ip plausible 
speculations which miglit possibly end in 
ruinous losses. Upon these grounds his 
Honour held, that the injunction to re- 
strain the company from entering into the 
particular agreement referred to must 
continue. • 

This important and well-considered judg- 
ment has been subsequently acted upon in 
other cases, and unless it shall be reversed 
by a higher tribunal, must be considered 
as embodying the principle upon which 
courts of equity arc disposed to deal with 
questions of this nature. 


NEW BILLS IN PARLIAMENT. 


LIFE INSURANCE. 

This is a bill to encourage persons to effect 
insurances on lives, and it recites that in- 
surances on lives have proved very advanta- 
geous as the means of providing for the families 
of persons clfecling the same, and for other 
pui*poses : and it is desirable to encourage per- 
sons io effect such insurances, and, with that 
object in view, to secure as much as possible 
that the claims of the persons for whose benefit 
such insurances have been effected shall not 
be defeated by objections on the part of the in- 
surance companies, or other insurers, with 
whom such insurances have been or shall be 
effected : That by law at present in all cases 
where an insurance is so defeated, and the in- 
surance company or other insurers refuse to 
pay the sum insured, they nevertheless retain 
and claim to retain the several sums which have 
been paid to them from time to time as pre- 
miums on the policies by which such insiir- 
auccs have been or shall be effected : And such 
practice is a great discourag(?ment to persons 
who would otherwise effect such insurances. 

It is therefore proposed to enact — 

1, That in every case where an action shall 
hereafter he brought iijion any policy of insur- 
ance upon any life or lives, it shall be lawful for 
the plaintiff or jdaintiffs (whether he, she, or 
they he the ])arty effecting the insurance, or a 
p^son or ])ersons to whom it has been as- 
signed,) besides a count on such policy, to 
insert in his declaration a count for money had 
and received ; and if tlie defendant or defend- 
ants shall succeed in showing that the said 
policy was void or voidable when the same was 
effected or afterwards, the plaintiff’ shall be en- 
titled to recover the amount of all sums of 
money which have been paid as premiums on 
such policy from the time the same was or be- 
came void or voidable, and he shall be entitled 
to recover the same under the said count for 
money bad and received, in the same manner 
to all intents and purposes as if the plaintiff* in 
every such case had himself paid the same pre- 
miums out of his own monies, and the defend- 
ants shall not plead any plea under the Statute 
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of Limitations to any such count or counts: REPORT OF SELECT COMMITTEE ON 
Provided always, That nothing in this act sh^ PRIVATE BILLS, 

render the defendants liable to refund the said 

premiums where the policy shall have ceased to _ ^ i ^ a* 

be of effect by reaeon of the premium on the Select CommiUee appointed to conUn^ 


same not having been paid within the time 
limited for that purpose by such policy, unless 
such default shall have been ivaived by the re- 
ceipt of some premium subsequently accruing 
or becoming due. 

2. That it shall not be lawful for any insur- 
ance coinjjany or other insurers to object to the 
validity of any such policy on the* ground of 
any defect, misrepresentation, or other objec- 
tion, if it sliall appear that they have received 
any more than one premium on such policy 
after they f)ecame acquainted with such defect. 


the inquiry into the private business of the 
House, the exfienses attending the obtaining 
of all private bills, including all the expenses 
of the opponents as well as the promoters of 
bills, and the taxing of expenses relating 
thereto,'' and who are empowered to report 
their opinion thereupon, together with, the 
evidence taken before them, from time to 
time, to the House; — Have considered the 
matters referred to them, and agreed to the 
follo^ving Report : 

Your committee have made considerable pro- 


misrepresentation, or other objection, unless I gross in their inquiries ; and having obtained 
notice iii writing has hecn given by or on be- j full information on the subject of fees paid to 
half of the company or other insurers, of such j the House, on the taxation of costs, and the 
defect or rnisreprcseiitation, and of the intention ! formation of committees on private bills, have 
of the company or insurers to avail themselves ; agreed to the following report upon these 


of it. 

3. That no such defect, misrepresentation, 
or other objection shall he any defence to such 
action if the ground of such defect, misrepre- 
sentation, or other objection occurred more than 
six years before the commencement of such 
action. 


' points, reserving the otlier subjects of their in- 
I quiries for a future report ; 

Fees of the House. 

It appears that the fees consist of a great va- 
riety of small items, charged on every stage of 
the proceedings on private l)ills. These fees 
4. Thill it shall be lawful for any person or are so complicatcrt as not be easily ximlcretood^ 
persons effecting such insurance, or the person by the clerk who has to collect them, or 

or persons for whom or for whose benefit the 
same shall be effected, to assign the said 


policy ; and it shall be lawful for the ])erson or 
persons to whom such policy shall be assigned, 
and every person or persons with whom any 
such policy has been deposited by way of secu- 
rity for any loan or advance of money made to 
him, her, or them, or to any other person or 


Since of late years all tlie officers of the 
House have been remunerated by fixed salE^ies, 
and all fees have been carried to the credit of 
commissioners appointed by act of parliament 
to receive them, there are now no persons indi- 
vidually interested, as formerly there were, in 
tlie number or amount of these fees. The 


persons, at hia, her, or their request, and who ! therefore, is perfectly at libertv to make 

shall have given noUce of such assignment to j“"7 regarding them which it may 

the company or insurers who have granted , 

such policy, to sue upon the same in his own! , 1 his subject has been for some time under 

name, and to recover the sum thereby insured, it]‘e>«nsideration of Mr Speaker, and by his 

in as full a manner to all intents and purposes i j'‘-'stre Mr. Dorington, the (derk of the tees, 
as the person or persons who assigned or de- jh'-is before the committee a table of fees 
posited the same, or his, her, or their personal P^tcucted upon a different principle, by which 
representative, might have done if the same 

had not been assigned or deposited as aforesaid, j charg'Off “great ?>®“y f®®® en the v*. 

5. That if the party entiUed to receive the !"°“® of “bill, and to substitute a 

sum insured by any such policy shall produce 1^®"^ larger fees, to be charged on the principal 
the same to the company of assurers mentioned 1 ®‘ag®s 5 one fee on presenting the petition 

therein, together with the assignment or as- j on going into the committee on 

eignments, or deposit pajier or papers thereof, i *'^® ' one for each day m committee, and 

if any, and the probate of the will or letters of j of ® on each of he readings of the bill, with 

other minor alterations and regulations ; and 


administration of the effects of the party whose 
life shall have been «o insured, or of the party 
who shall have been the legal owner of such 
policy at the time the sum mentioned therein 


these suggestions have received the decided ap- 
probation of your committee. 

Your committee have also called for an esti- 


shall have become payable, the said company ““t® ‘^® f®®® ^® collected under the pr^ 

shall be obliged to ray the sum thereby insm^d POsed new scheme, and of the income likely to 
to the party so entitl^ as aforesaid, whether arise from such fees, calci^ted for an amount 
the said probate or letters of administration so annually equal to that of the yw 

produced as aforesaid shkll have been granted enaanuttee reimmmend tl^ the 

by a metropolitan or prerogative court, or by a f®®® ^ ^*®‘^ ®n such a scale as, with the ^ 
diocesan or other court having jurisdiction to sunedamoimt of business, to preface as nwly 
grant probates and letters of administration. P"*®)^ ‘1»® received in 01^17 

years. They therefore submit to the Houses 
that Mr. Speaker be requested to cause to be 
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pr^rcct a table of fees based on the principles 
abfm stated, with a view to such table being 
adopted by the House, and brought into opera- 
tion, either from the commencement of the pre- 
sent session, or as soon as may i>e. 

Ta£«/to» of Costs^ 

In the last session of parliament the Select I 
Committee on Private jRills reported to the | 
House their oj)inion, “ that although the fees | 
payable to j)arliament on local and pri^»nte hills \ 
are fixed and known, yet the charges of solici- j 
tors and agents for promoting or opposing such | 
bills are very uncertain, and often very extra va- I 
gant ; and as there is no scale established by 
parliament for such charges, it is desirable, for 
the protection of the public, that a proper tax- 
ing officer, such as is attached to courts of 
justice, should be appointed under the autho- 
rity of the Speaker, and a scale of taxation be 
authorised and ])uhlished by him for the guid- 
ance of all ]nrtiios promoting or o])j)osing local 
and private hills.” 

Your coinniittec have taken further evidence 
upon the suliject, and are satisfied that no time j 
snould he lost, in establishing an efficient taxa- : 
tion of parliamentary costs and charges in ac-: 
cordanct; witli the opinion above expressed. In i 
order to ettect this object it will he necessary to I 
pass an act in the present session, enabling j 
Mr. Speaker to appoint a taxing officer or 
officers, who shall have all the powers possessed i 
l7y the Taxing Masters of the Court of Chan- i 
eery, and shall examine and tax, as well all pre- | 
limtnary expenses incidejit to applying to ])ar- i 
liament for ])rivate bills, as all charges for so- j 
liciting or opposing the same. i 

Your committee are of opinion, that the fee 
to be charged upon the taxation of costs shoiihl 
be as moderate as shall be compatible with | 
due performance of their duly ; and fur- ’ 
ther, that every facility should he afforded ; 
both to the })romoters and opponents of private , 
bills, or ])arties liable to pay such costs, for ob- i 
taining the relief whicdi such taxation will; 
afford. i 

In accordance with this view, your committee j 
think that the parties who have, been engaged ; 
either in promoting or opposing any i)rivate : 
bill, and who object to the charges of solicitors : 
or agents, should be at liberty ^vithm six! 
months from the termination of the session of: 
parliament in which such bill may have ])assed, j 
or within six months next after the bills of such . 
solicitors or agents shall have been delivered to 
the parties, to apjdy in writing to Mr. Speaker, 
who shall then give the requisite orders for the : 
taxation of such charges. | 

Your committee also think that the parties j 
should have po\ver to obtain from their agents 
and solicitors the delivery of their bills of 
charges within a reasonable time; they recom- 
mend, therefore, that at the expiration of six 
months from the close of any session of ])arlia- 
ment, it should be open to any party who has 
hot received the bill of charges to be claimed 
from him for service, in respect of any private 
biismess in that session, or of proceedings pre- 


liminary thereto, to apply to Mr. Speaker; thut 
Mr. Spraker should have power to give such 
directKMts as he may think fit with respect to 
the time within which such bill shall be de- 
livered ; that Mr. Speaker should have power 
from time to time to alter such directions, and 
to enlarge the time originally directed, or, 
under special circumstances, altogether to re- 
lieve the agent or solicitor from* the operation 
of the rule, if he shall see fit to do so; and that, 
subject to such discretion of Mr. Speaker, the 
original direction shal> be conclusive, and the 
agent or scHicitor failing to comply with the 
same shall have no j)ower of recovering his 
i charge against the party. 

Your committee IS further of opinion that 
I the costs and expenses attendant upon bills 
•promoted or opposed by corporations, and 
i public bodies, however constituted, in trust for 
and on behalf of the ])ublic, should in all cases 
^ be taxed. 

I Your committee therefore have requested 
• their chfiinnan to ask leave of the House to 
I bring in a l)ill to carry those purposes into 
effect. 

Formation nf Commitlers on Prlvafe Bills, 

Your co;iiiniUee having takiui evidence as to 
the present working of committees on railway 
hilhs, and finding a general approval of tlieir 
efficiency, are of oj)ini()n that all coiiunittees 
upon opposed ])rivate bills should be appointed 
and constituted in the same manner as com- 
mittees upon railway bills. 

Your committee having had before them the 
bill intituled “ A IVill for consolidating in one 
Act certain Provisions usually contained in 
Acts for Paving, Draining, Cleansing, Lighting, 
and Improving I'owns,” referred lo them by 
the House, are of ojfinion that the measure is 
,hot of a character to be satisfactorily considered 
by them, and they have therefore requested the 
chairman to submit to the Mouse whether the 
order of reference may not be discharged. 

29llt March, la47. 


QUESTIONS ON THE PRACTICE. 

RELATING TO 

THE RETAINERS OF COUNSEL. 

The practice relating to the retainers of 
counsel is in many respects in an unsettled 
state, and disputes frequently arise, as well 
between the clerks of barristers and attor- 
neys, as between attorneys themselves. It 
would be unquestionably a great service to 
both branches of the profession if the se- 
veral points on which differences of opinion 
prevail could be adjusted. The result 
would also be advantageous to the suitors 
and satisfactory to the court 

The clerks of counsel, in their laudable 
desire to discliarge their duty to^ their 
masters, (and naturally not inattentive to 
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their own interests^) have of late mooted 
several new and important points in the 
practice of retainers, of which probably 
many of our readers are totally unac- 
quainted. 

For the purpose, it seems, of consider- 
ing the justice and expediency of these 
new claims, afid making known the general 
practice on the subject of retainers, the 
council of the Incorporated Law Society 
(to whom we understand many communi- 
cations have been made on the subject) 
have sent out the following questions to 
ever}" attorney and solicitor practising in 
London. 

The information which it is expected 
will be collected from the profession at 
large in answer to these questions will, no 
doubt, go far to ascertain the present state 
of the practice, whether 7^iff/it or wro7ig ; 
and may lead to suggestions for placing it 
upon a satisfactory basis. The result of 
the inquiry, w'e understand, will be sub-' 
mitted to the leading members of the bar, 
in order ultimately to adjust the proper 
rules and regulations for the guidance of 
solicitors in retaining counsel. 

If the Law Society should succeed in 
their efforts, we are sure that much service 
will be rendered to the due administration 
of justice, for several of the supposed rules 
in the practice of retainers are contrary to 
the clearest principles, not only of a nice 
sense of honour, but of ordinary integrity. 
There are indeed some things which it is 
assumed that a barrister is bound to do, 
which if done by an attorney would subject 
him to be struck off the roll, and we can- 
not doubt that the majority of the bar will 
readily co-operate in setting at rest many 
questions wbicb, as tliey at present stand, 
cannot bear the test of a public discussion, 
and of withdrawing many others from the 
questionable discretion of their clerks, and 
placing it in the hands of the Masters of 
the courts, or some other impartial pervsons. 

Some of tlic questions will doubtless 
appear to be merely suggestive of imaginary 
difficulties ; but we are assured that every 
point involved in them is the result of 
actual experience ; that only one-fourth of 
the questions are clearly settled and ap- 
proved; that others, though conformable 
to practice, cannot be maintained on prin- 
ciple ; and that one-half of them are in a 
disputable state. 

1. Does a general retainer apply to all 
courts in which the counsel usually practises ? 

2. If the counsel should be offered a retainer 
by the opponent of the party having given such 


ng to the Retainers of Counsel. 

general retainer, in any other court than that 
in which he usually practises, does the general 
retainer entitle the party to notice before the 
offered retainer is accepted ? 

3. Does it last for the joint lives of the client 
and counsel ? 

4. When a general retainer is jgiven for a 
partnership or a firm, does it continue during 
the lives of the surviving partners ; or in case 
of any change in such partnership or firm by 
the introduction of new or the retirement of 
original partners ? 

5. When a general retainer is given for a 
corporation, will any, and what act, avoid that 
retainer? and is any, and what, renewal re- 
quired ? 

6. Is the counsel bound, in case a special re- 
tainer or brief is offered to him against the 
party who has given a general retainer, to as- 
certain whether it is the intention of the last- 
named party to give a special retainer in the 
cause; and if an answer be returned in the 
negative, is the barrister, then at liberty to 
accept the special retainer or brief of the other 
party ? 

7. Maya special retainer be given before the 
coramencernent; of an action at law or a suit in 
equity ? 

8. Does a special retainer give the client a 
right to the services of the counsel during the 
whole progress of the cause in all its different 
stages including interlocutory applications, ap- 
peals, writs of error, hills of exception, or re- 
hearing ? 

9. If a brief be not delivered on every oc- 
casion in which the case is brought before the 
court, is the special retainer considered as 
abandoned ? 

10. In case a general retainer has been given, 
and a ])rief should not be delivered to the re- 
tained counsel in any action or suit in which 
the ])arty giving the general retainer is con- 
cerned, is the general retainer entirely lost, or 
only sujierseded as to the particular cause in 
which a brief has not been aelivered. 

1], AVhere a general retainer is given for 
one person, and he is sued in an action with 
others, and he defends separately, is the re- 
tainer binding ? and is it otherwise if he defend 
jointly? 

12. Must a special retainer in a country 
cause be for a particular assize ? 

13. If the venue be changed for another 
place on the same circuit, is a fresh retainer 
required ? 

14. If the cause be not tried at tlie first 
assizes, must the retainer be renewed for every 
subsequent assize, or until the cause is disposed 
of? 

15. Can a retainer be given for the summer 
assizes or before the commission day of the 
spring assizes without a retainer for the spring 
assizes also ? 

16. When must the retainer be renewed after 
each assize ? 

17. Can a special retainer in an appeal be 
received before the appeal has been longed ? 

18. May counsel in the original cause accept 
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a retainer on the appeal for the opposite party 
without notice to tne first client ? 

19. Where counsel has advised on a case, or 
drawn pleadings, and a retainer Is ofTered on the 
other side, must it be accepted without notice 
to the first client ? 

20. When a retainer is given by the plaintiff 
in a cause A. v. B., and an action is afterwards 
brought by B. v. A., must the counsel take the 
retainer of B, without notice to A, ? 

21. Will a mistake in the title of the action 
or suit render the retainer inoperative, if it can 
be shown that the cause of action is the same, 
and there is no other to which the retainer 
could apply ? 

22. Docs the retainer of a junior counsel in a 
cause cease upon his being promoted to a higher 
rank at the bar ; and is the first client entitled 
to notice before the acceptance of the adverse 
retainer ? 

23. Can any more satisfactory mode of de- 
ciding dis])utes between the different suitors as 
to the right of retainer, than that which is now 
practised, be suggested ? 

24. Are the lees given for retainers 

as follow ? 

In the Courts of Queen’s Bench, Common 
Pleas, Exchequer of Pleas, five guine:is. 

Chancery and ilankiuptcy Appeals, five 
guineas. 

Bankruptcy, five guineas. 

Parliament, ten guineas. 

Privy (’ouncil, ten guineas. 

25. Arc the fees given for special retainers 
as follow ? 

At Common Law and in Equity, one 
guinea. 

In Parliament, on Bills and Election Com- 
mittees, five guineas. 

On Appeals to the House of Lords, two 
guineas. 

In the Privy Council, two guineas. 

26. Have you met with any cases with refer- 
ence to the retainers of counsel which have 
been productive of injury to clients, or incon- 
venience in transacting business ? And if so, 
you are requested to state the same, and sug- 
gest such alterations in the practice as appear 
to you expedientjin respect a^ well to those cases 
as in the general law and practice of retainers. 

EASTER TERM EXAMINATION. 

The Examiners of persons applying to be 
admitted attorneys, have appointed Tuesday, 
the 27th April, at half- past nine in the forenoon, 
at the Hall of the lncor})orated Law Society, in 
Chancery Lane, to take the examination. 

The articles of clerkship and assignment, if! 
any, with answers to the questions as to due 
service, according to the regulations approved 
by the judges, must be left on or before Thurs- 
d^, the 22nd April, at the Law Society’s 
office. 

Where the articles have not expired, but will 
expire during the Term, the candidates may 
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be examined conditionally, but the articles riitist 
be left within the first seven days of Term, and 
answers up to that time. 

A paper of questions will be delivered to each 
candidate, containing questions to be answered 
in writing, classed under the several heads of — 
1, Preliminary. 2. Common and Statute Law, 
and Practice of the Courts. 3, Conveyancing. 
4. P!quity and Practice of the Courts. 5. 
Bankruptcy and Practice of the Courts. 6. 
Criminal Law, and Proceedings before J ustices 
of the Peace. 

Each candidate is required to answer all the 
Preliminary Questions (No. 1.); and it is ex- 
pected that he shqpld answer in three or more 
of the other heads of inquiry, — Common Law 
and Equity being two thereof. 


TAXES ON THE ADMINISTRA- 
TION OF JUSTICE. 


When the general question of the vast 
expenditure for administering justice, as 
'well as the Chancery compensations and 
salaries in particular, were brought under 
the consideration of the House of Com- 
mons, on the 7th May, last year, on Mr. 
Watson’s motion for a committee of in- 
quiry, we earnestly called the attention of 
our readers to the subject. Sir Robert 
Peel, who was then in power, fully ad- 
mitted the principle contended for, and 
promised the concurrence of government 
in the general measure, though he resisted 
the limited inquiry to the Chancery com- 
pensations. Since then a return has been 
ordered by the House of Commons of all 
fees in every court of justice throughout 
the kingdom, and it has been suggested, 
that unless the investigation proceed step 
by step, it is not likely that much good 
will be effected for years to come. It is 
therefore recommended, — first, to deal with 
the Court of Chancery, where the fees fall 
so Iicavily on the suitor as not only to im- 
pede the due administration of justice, but 
to drive from the court a large amount of 
business on which it is alone adequate to 
adjudicate. The present enormous ex- 
pense induces parties to seek the institu- 
tion of new-fangled tribunals, or new 
boards of commissioners. The remedy for 
this crying evil was ably and successfully 
shown by the present Lord Chancellor on 
opposing Lord LyndhursPs Charitable 
Trusts Bill in the last session. The remedy 
is to be found in the redwetion of the fees. 

Every distinguished Lord Chancellor, 
from Lord Hardwicke downwards, has en- 
deavoured, but hitherto ineffectually, to 
remove this incubus from the court. The 

A A 5 
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six clerks and sworn clerks were its 
greatest burdens. Lord Lyndhurst, in 
J828, curtailed a gross abuse in their 
charges. Lord Hrouglmm, in 1883, in 
vain attempted their total removal, which 
ivas at length achieved by Lord Langdale. 

We understand that the practice in the 
Masters’ offices is now under the consi- 
deration of the Lord Chancellor, and it is to 
be hoped some measure vvill be introduced 
for the effectual amendment of that practice. 
If ills lordsinp could bestow tliat attention 
which the sid^ject requires, enforced hy his 
long practice and entire acquaintance with 
the subject, aided ns lie would be by 
every branch of the practitioners, and hy 
due su])j>ort in parliament, w’e doubt not 
that an adequate remedy would speedily 
be found, and all unnecessary delay eiitircly 
removed. 

ANALYTICAL DIGLS'f OK CASE.S, 

IIKPOKTK.D IN ALL THK COURTS. 

of Common llaiu. 
riEADINGS, 

AMBIGUITY. 

1 . 'fo a count by A. against B. for gooch 
sold and delivered, B, pleaded, as to 4/., parcel, 
&(•., that on a certain day, at the request of A,, 
he delivered to C., for A,, certain goods ; that 
it was “ tlien,” to wit, on the day and year 
aforesaid, in consideration thereof, agreed be- 
tween yi. and B., that A. should accept such 
delivery to C. in full satisfaction and discharge 
of the f)remises as to the 4/., &c. ; and that A. 
did “ then ” acce]yt such delivery in full sativs- 
faction and discharge. Held, on special de- 
murrer for airjhiguity, that the plea was bad, 
inasmuch as it migV.t mean either that the 
agreement to accej)t the delivery of the goods 
to C. in satisfaction took ])lace at the same time 
as the dedivery, or at a subsequent 'period. 
Stead V. Boyer, 1 (". IL 7 y* 2 . 

Qnrere, as to the effect of a subsequent agree- 
ment founded upon a delivery at the plaintiff'^s 
request. 

2. DupUeity. ^Judgment non obstante vere- 
dicto. — In trespass for breaking and entering 
the plaintiff’s mill, and taking his fixtures, &c., 
the defendants pleaded a title in yl., as sub- 
lessee of the premises for a term of years, and 
that, A. becoming bankrupt before the lease 
expired, the defendants, as his assignees, elected 
to take to the lease, and entered and liecame 
possessed of the mill, &c., giving the plaintiff 
exmess colour. 

The plaintiff replied, that A., before his bank*, 
niptcy, made a sub-lease to B. by way of mort- 
gage ; that, after bankruptcy, and whilst 
B. was BO possessed, it was agreed between A., 
B,, and the plaintiff^ that .B«and A, should 


grant an underlease of the mill to the plaintiff, 
and should sell him the fixtures, &c., at a cer- 
tain })rice ; and that Uie plaintiff, with the con- 
sent of B. and A., before the bankruptcy of the 
latter, entered and became possessed of the 
mill, and of the fixtures, &c. 

Held, that the replication was not objection- 
able on the score of ambiguity or of duplicity, 
the wdiole statement therein forming one com- 
plete title in the plaintiff to the possession of 
I the locus in quo, and of the fixtures, &c. And, 
\per curiam, a plaintiff is never entitled to a 
j judgment non obstante veredicto upon the 
i ground of the insufficiency of the defendant’s 
! pleading, wlu're tlie issue on the plea or rejoinder 
i is found for the defendant, and against the 

* plaintiff, unless such i)lea or rejoinder implies 
' an admission of the plaintiff’s title. Phi v. 

; Grazebrook, 2 C. B. 429, S. (’. 3 D. & L. 

I 454. 

! Cases fitf il in the jiiilginent. ; Boll v. Twulcett, 3 
' I\f. ^ G.73.i; I Scott, N. K. 40. J ; I Bowl. 

N. S. 45B ; Gwyniio v. Biirindi, (.i \. C. 453 ; 
; 1 .Scotf, N. B. 711 ; IlitcLcock v. Jliiiiifrey, 6 

j' Scett, N. Iv.oJO. 

, ARGUMENTATIVK TRAVLUSK. 

j 1. 'I'he }dea of no award ” means no valid 
; award, llierefore, a sj)ccial jdca to debt on 

• award, which showed that the arbitrator had 

ot awarded on all the issues in the <‘ause re- 
j ft rred to him, was held had on S])ecial de- 
murrer, as being an argumentative denial of its 
•cing a valid award. Dresser v. Stuusfield, 14 
I M. & AV. 822. 

(’ase cited in the judgment: Gisborne v. Hart, 
I 5 M. & W. 50. 

j 2. Assnmiisit on a hill of exchange, drawn 
I by IV. on, and accepted by, the (lefcndants, 
payable to the order of fV, six months after 
date, and indorsed hy fV. to the ])laintift'. 

(^ne of the defendants (H.) let judgment go 
j by default : the other defendants pleaded, that, 
I after they accepted the hill, and before it be- 
[ came due, and before it w»as indorsed to the 
I plaintiff as in the declaration mentioned, IV. 

aived the acceptance of the hill, and exone- 
rated and discharged the def^dants from the 
same, and from the payment of the bill ; and 
that no person ever gave or received any con- 
sideration for the said indorsement. Another 
plea differed from the above only in slating, as 
the concluding averment, that the bill was in- 
dorsed to the plaintiff after it became due : 
Held, on special demurrer, that these pleas were 
bad, for not showing that JV. was the holder of 
the bill at the time of the alleged waiver by him. 

Another plea stated, that, after the making 
and accepting of the bill, and before it became 
due, it was delivered, so accepted by the de- 
fendants, to fF*. ; and that, while fV. was the 
holder and payee, and before it became due, 
IV. indorsed it to the defendant H., and de- 
livered it so indorsed to H., with the intention 
of divesting himself, and whereby he did divest 
himself, of all right, title, and interest in and 
I to the bill, and St the xi^t of euhig thei;eoii. 
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and of indorsing the same again ; that the bill 
was 80 indorsed to H. for a valuable considera- 
tion ; that ff. contini^ed to be the holder of the 
bill from the time of the said indorsement 
thereof to him by W,, until it was delivered by 
H. to the plaintifiT ; that the indorsement in the 
declaration mentioned consists merely of the 
last-mentioned delivery by H. to the plaintiff 
of the bill so indorsed by JV , ; and that it never 
was indorsed by IV. otherwise than in this plea • 
mentioned ; and that, when it was so delivered j 
by H, to the plaintiff’, he had notice and know- 
ledge of all the matters in this plea mentioned. | 
There were other pleas, which differed from the . 
above only in stating, (instead of the allegation j 
of notice,) that there was no consideration for j 
the delivery of the bill to the plaintiff’, and 
that it was delivered to him after it became 
due : Hdd, on special demurrer, that these 
pleas were bad, as amounting to an argu- 
mentative traverse of the indorsement to the 
plaintiff. | 

The directors of a comjiany incorporated by 
act of parliament for making a cemetery, being 
empowered thereby to make contracts and bar- 
gains touching the undertaking, and to do and' 
transact all other matters which shall be requi- i 
site to be done and transacted for the direction | 
and management of the affairs of the company, ; 
are not thereby authorised to raise money for ; 
the purposes of the undertaking by accejiting j 
or indorsing hills of exchange. Steele v. ! 
Harmer, 14 M. & W. 831. ‘ 

ATTORNEY. 

Allegation of retainer.-^ A declaration in as- 
sumpsit stated, that the defendant was an at- 
torney, and that, in consideration that the 
plaintiff* would retain him as such attorn^ to 
conduct an action of tort at the suit of B. 
against L., the defendant promised to fulfil his 
duty as such attorney, in and about prosecuting 
the said action and recovering damages, that 
the defendant did, under the said retainer, com- 
mence an action against L., in which judgment 
was recovered against him for 5G/. ; that the 
defendant afterwards, as such attorney as «/ore- 
said, for obtaining satisfaction of the said 
damages, sued Iftiit ofi.fa. against //., to which 
the sheriff returned that he had levied part 
of the damages, and nulla bona as to the 
residue ; that the defendant, as such attorney 
as aforesaid, for obtaining satisfaction of the 
said residue, issued a ca. sa., under which L. \ 
was imprisoned, and paid the residue of the 
damages to the gaoler, who paid the same to 
the defendant, as such attorney as aforesaid ; 
and that before he received the same, lie sent, 
as such attorney as aforesaid, to the gaoler a 
discharge of L. out of custody, by virtue of 
which he was discharged. Breacn, that, al- 
though the defendant received the said damages, 
and the plaintiff paid to him, as such attorney 
as aforesaid, his costs of prosecuting the said 
action, he did not pay over to B., or the plain- 
tiff; the residue of the said damages. Held, 
that this declaration was bad, on special de- 
nnirrer, for not showing distinctly that the 


money was received by the defendant, under 
his original retainer by the plaintiff in the action 
against L, Bevins v. JJulme, 15 M. & W, 88, 
S. C. 3 D. & L. 72r. 

Cases cited in the judgment ; Braclienbury v. Pell, 
12 East, .588 ; Tipping v. Johnson, 2 l3os. P* 
257 ; Lamb v. Williams, 1 Salk. 89. 

BANKING COMPANY. 

Sci. fa. public officer. — Sci. fa. declaration, 
that plaintiff*, as public officer of a banking 
company, under 7 W. 4, c. 46, recovered in the 
original aftion against B., as the registered of’ 
licer of a steam-packet company, to which letters 
patent had been granted under stat. 7 W. 4, and 
1 Viet. c. 73, damages by reason of the non- 
performance of a promise of the stcam-])ackct 
company, and costs ; that plaintiff was still one 
of the public officers of the banking coinjiany, 
and that, although judgment had been given, 
execution of the damages still remained to be 
made ; that the defendant in the sci. fa. at the 
time of making the promise, and from thence 
until and at the giving of the judgment, was 
and thence hitherto hath been, and still is, a 
member of the ])acket company .* Ueld^ that the 
declaration was not bad for showing whether 
the letters patent contained any declaration, 
un4cr Ktat. 7 W. 4, and 1 Viet. c. 73, s. 4, limit- 
ing the liability of defendant in xXw sd. fa. to 
any, or to what extent ; such limitation, if any 
existed, being matter that ought to be pleaded 
by defendant ; and that the declaration, alleging 
that the defendant was a member when the 
I promise was made, showed sufficiently that he 
: was a member when the cause of action ac- 
' crued. 

i Plea 3, that defendant was not, at the time 
I of the commencement of the original action, 

, liable thereto, as an existing or a former mera- 
; ber of the packet company, concluding to the 
country: Held bad, on .special demurrer, as 
; not taking issue on any matter alK^ged in the 
'declaration, and yet concluding to the country. 

* Plea 4, that tne packet company was not 
formed l)y any deed of partnership, &c,, in 
compliance with stat, 7 W. 4, and 1 Viet. c. 73; 
verification : Held bad, on S])ecial demurrer, as 
setting up a defence which might have been 
:i)leaded to the original action, 
j Plea 5, that the original action was for a de- 
j mand, in re8j>ect of which neither the defend- 
ant in sci. fa., the packet company, nor the de- 
fendant in the original action as such registered 
I officer, was by law liable, as plaintiff* at the 
commencement of the action well knew ; and 
that, the registered officer of the packet com- 
pany and the plaintiff* well knowing the pre- 
mises, the registered officer of the packet com- 
pany fraudulently and deceitfully, and by con- 
nivance with the plaintiff, suffered judgment in 
order to change defendant in the sci fa. verifi- 
cation : Held, that the plea was good, as con- 
taining a sufficient allegation of fraud and col- 
lusion between plaintiff and the nominal de- 
fendant in the original action ; and that the de- 
fendant in the sci. fa. was entitled to avail him- 
self of such defence by plea ; Sembk^ that de- 
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fendant mi^ht have availed himself of that de- 
fence by motion to set aside the judgment. 

Plea 6, setting out the record of the original 
judgment, which was in an action of assuinjisit 
by indorsee against drawer on a bill of ex- 
change drawn and indorsed by B., as the agent 
of the j jacket company, that B. did not, as 
agent of defendant, draw or indorse the bill, 
nor did defendant ever ratify the drawing or in- 
dorsing thereof, vcrihcation : IMh bad, on 
special demurrer, because the defence might 
have been pleaded to the original action. PA^7- 
ipson wEarl of Egremont, G Q. B. 587. 

Cases cited in tho judgment : ( Uh jdea) Bradley 
V, Kyrc, 11 iNf. & W. 432*, (5lh plea) Bradley 
V. Eyre, 11 M. & AV.450 \ Fowler v. Rickerby 
a iM. & G. 760; Bosanquet v. Grahuic, 6 
Q. B. 601, n. a. 

UANKRUPT. 

Construction of bond, — Render of principal. 

“To debt against one of the principals, on a 
bond, with sureties, given under 1 & 2 Viet, 
c. 110, 8. 8, reciting, that the plaintiff* had filed 
and served an affidavit of debt in bankruptcy 
against the defendant and his partners, and' 
conditioned for the payment of such sums as 
shoidd be recovered in any action which had 
been or should be brought for the recovery of 
the debt, or for the render of themselves by the 
defendant and his partners to the custody of 
the court in which such action had been, or 
might be brought, “ according to the practice of 
stich court f or within such time, and in such 
manner as the said court, or any judge thereof, \ 
should direct, after judgment should have been 
recovered in such action or actions,’* the de- 
fendant pleaded, that, after the recovery of tlie 
judgment, and before the commencement of the 
action, no ca. sa. was sued out against the de- 
fendant and his partners, or any of them : Held, 
a good plea. 

Ihe declaration further stated a judgment 
recovered by the plaintiff* in the Court of Ex- j 
chequer, for the debt in the condition of the 
bond mentioned, and that, after the recovery of 
the judgment, an order was made by Coleridye, 
J., on the exparte application of the plaintiff, 
that the defendant ana his partners should ren- 
der themselves within ten days after service of 
the order : Held, that a plea that the order of 
Coleridge, J., was made before fhe time for 
rendering the defendant and his partners ac- 
cording to the practice of the court had expired, 
and was made exparte, and without any pre- 
vious summons, was bad ; for, that it was con- 
sistent with the order that the time for render- 
ing would have expired before the time limited 
by that order for the defendant and his partners 
to render ; and it was no ground of objection 
to the order that it was made exparte, . such ir- 
regularity (if any) not being the proper sub- 
ject of a plea. 

The declaration also alleged that the time 
for rendering had been further extended, by 
two orders of Creaswell, J.* until the 5th day of 
Michaelmas Term, that before that day, a rule 
nisi was obtained to set aside the order of CoU- 
ridge, J., and to enlarge the time to render, by 


which rule the proceedings in the original ac- 
tion and against the bail were stayed; and that 
the defendant and his partners aid not render 
themselves within the time mentioned in the 
orders, or any of them, or within any other 
time, or in any other manner lawfully directed 
by the court, or any judge thereof. Plea, that 
the first order was made before the time of the 
render of the defendant and his partners, ac- 
cording to the practice of the court ; that the 
subsequent orders, and the rule nisi, were 
respectively made before the expiration of the 
extended times for rendering; that on cause 
being shown against the rule nisi, the court 
ordered, “ that the defendant and his partners, 
and their bail or sureties,” should have ten 
days furtlier time to render ; and that before 
the expiration of the ten days, they did render : 
Held, a good plea, on the ground that lha rule 
nisi staying the proceedings, preserved the ju- 
risdiction of the court to grant the further ex- 
tension of the time. Hinton v. Acraman, 2 
C. B. 367 ; S. C. 3 D. & L. 426. 

BILL OF EXCHANGE. 

1. Held, in Q. B., in an action by the in- 
dorsee of a bill of exchange against the acceptor, 
where the plea stated that the bill was accejited 
for the accommodation of the drawer, to be by 
him dejjosited with R. as collateral security for 
a debt due from the drawer to R. ; that before 
the bill became due, the drawer paid off the 
debt, and that R. afterwards indorsed to the 
plaintifl-, in order that the plaintiff, colluding 
with H., might recover the amount of the bill 
as trustee for R. ; that the plea was in excuse, 

' and not in discharge, so that de injurhl was a 
good^replication. Herbert v, Suyer, 1 D. & M. 
723.’ 

Cases cited in the judgment: Young v. Kish- 
worib, B A. & E. 470, S. C. 3 N. i P. 585; 
Eyson V, Chambers, 9 M. & W. 460 ; Kitebeu 
' V. Bartsch, 7 East, 53 ; Fowler v. Down, 1 
j Bos. h Pul. 44; Drayton v. Dale, 2 B. & C. 

1 293. 

2. Notice of dishonour, when sufficient , — In 
an action by the indorsee of a bill of exchange 

I drawn payable to the defendant or his order, 

I and indorsed by the defendant to the plaintiff, 

I the defendant pleaded, that after the indorse- 
ment by him to the plaintiff, and before the bill 
became due, the plaintiff being then the holder, 
indorsed it to a person unknown, who pre- 
sented it to the drawer for acceptance; that 
the drawer refused to accept it, and that the 
defendant had no clue notice of the dishonour 
for non-acceptance. The plaintiff replied, de 
injuria : Held, on motion to enter judgment for 
the {daintiff, notwithstanding a verdict for the 
defendant on that issue, that the plea was a 
good answer to the declaration, inasmuch as it 
displaced the only title of the plaintiff alleged 
therein, viz., his titles by indorsement from the 
defendant. Barthtt v, Benson, 14 M. & W. 
733, S. C. 3 D. & L. 274 ; 32 L. O. 608. 

3. To an action by indorsee against acceptor 
of a bill of exchange drawn by W, The do* 
dendants pleaded, 4thly, that after they accepted 
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the bill, and before it was indorsed to the 
plaintiff, IV, waived the acceptance. Sthly, n 
sftnilar plea, alleged that the bill was indorsed 
to the |)]aintiff after it was due. 7thly, that 
the bill was drawn upon the defendants as the 
directors of a certain company established by 
act of parliament, and that they accepted it as 
such directors for a debt contracted by the 
company. 8thly, a similar plea, denying con- 
sideration. Qthly, a similar plea, alleging that 
the bill was indorsed after it was due. lOthly, 
that the bill was accepted and delivered to 
he indorsed it to H. (one of the defendants) for 
consideration, and that 11. delivered the bill to , 
the plaintiff, who had notice. 1 Ithly, a similar | 
plea, denying consideration. 12thly, a similar | 
plea, alleging that the bill was indorsed by H, 
to the plaintiff after it became due : Heldy on 
special demurrer, that the 4th and 5th pleas 
were bad for not alleging that IV, was the 
holder of the bill at the time he waived the 
acceptance. 

2ndly, that the 7th, 8th, and .Qth pleas were 
also bad, as the act of parliament gave the di- 
rectors of the company no power to accept 
bills. 

Srdly, that the 10th ^Ith and 12th pleas 
were bad as an argumentative denial of the 
indorsement of the bill to the plaintiff'. Steele 
V. Benliam, 3 D. & L. 506. 

BUILDING ACT. 

The Building Act, 14 G. 3, c. 78, c. 100, 
enacts, that every action for anything done in 
pursuance of that act, where the cause of action 
arises out of the city of London, shall be laid 
and tried in Middlesex: that the defendants 
may plead the general issue, and give the spe- 
cial matter in evidence ; and if the action be 
laid in any other county or place than afore- 
said, the jury shall find for the defendants. 
The 5 & 6 Viet. c. 07, s. 3, repeals so much of 
any act “ of a local or personal nature ” as 
permits ]}arties to plead the general issue, and 
give the special jnattcr in evidence. In tres- 
pass for placing bricks, &c., on a wall of the 
plaintiff', to which the defendant pleaded not 
guilty by statute : Heldy that the 14 G. 3, c. I 
78, was an act of a local and personal na- j 
ture,” except as to the 84th and 86th sections : ' 
and that the defendant could not, under the 
eneral issue, avail himself of the defence that 
e, bond fide, believed he was acting under the 
provisions of that act; nor could he, under 
that plea, object that the venue was laid in the 
wrong county, but should have pleaded those 
matters specially. 

Held, tdso, that the New Building Act, (the 
7 & 8 Viet. c. 84,) which is printed amongst | 
the public general statutes, is an act of ** a i 
local and personal nature.” Richards v. Easto, 

3 D. & L. 515. 

CONDITION BUBSSaUBNT. 

Averment of continuance of estate.^The de- 
fendants in replevin having avowed for rent in 
arrear, the plaintiff pleaded in bar, that before 
the defendants had anything in the premises, 
1L F. was s^ed in fee, and by his will gave to* 


his wife an annuity, (with power of distress,) 
issuing out of the premises, for her life, if she 
should so long continue bis widow, and should 
not live with any other man except a father, or 
brother, or brothers. The plea then alleged 
the death of R. F, without altering his will, 
whereby bis widow bec ame seised of the an- 
nuity, and continued so seised until the plain- 
tiffi in order to avoid a distress for arrears of 
the annuity, paid her the rent mentioned in 
the avowry : Held, tli^t the condition annexed 
by the wil^ to the gift of the annuity was a 
condition sabseqtient j and therefore it was ne- 
cessary that the plea in bar should aver the 
continuance of the widowhood, &c. Brook v. 
Spong, 15 M. & W. 153. 

Cases cited in the judgment: Dyer, 304, b, 
Scaintor v. .lobnson. Sir Tbos. Jones, 227 ; 
Harlow V. Bradnox, 3 Koble, 151 ; Dgbtred’s 
case, 7 Hep. 9 b. ; Coltbirst v. Bejushin, 
Plowden, 33 ; Wynne v. Wynne, 2 M. & G. 8. 

CONDITION PRECEDENT. 

See Contract, 

CONSIDERATION. 

1. Compromise of doubtful claim. Non as- 
sumpsit. — In assumpsit the declaration stated 
that the plaintiff had brought an action against 
the defendant in the Exchequer, to recover cer- 
tain moneys, that the defendant had pleaded 
various pleas, on which issues in fact had been 
joined, which were about to be tried, and that, 
in consideration that the plaintiff would forbear 
proceeding in that action until a certain day, the 
plaintiff promised on that day to pay the amount, 
but that he made default, &c. 

Plea, that the plaintiff never had any cause 
of action against the defendant in respect of 
the subject matter of the action in the Ex- 
chequer, which he, the plaintiff, at the time of 
the commencement of the said action, and 
thence until and at the time of the making of 
the promise, well knew ; Held, sufficient on 
general demurrer. 

Quere, whether it would have been a good 
plea, if specially demurred to, for not distinctly 
averring that the plaintiff must have failed in 
the former action, or on the ground that it 
amounted to non-assumpsit. 

A further jilea set forth a judge’s order for 
staying the proceedings in the action in the 
Exchequer on payment of the money on the 
day appointed, ana that, in default of payment, 
the plaintiff should be at liberty to sign judg- 
ment and issue execution for debt and costa ; 
and averred that the promise declared on was 
a promise declared and implied from the ob- 
taining and making that order, and that the 
order had been subsequently set aside by a 
rule of the Court of Exchequer ; Held, bad, on 
special demurrer, as amounting to non-assump- 
sit. fVade V. Simeon, 2 C. B. 548. 

Coses oited in the judgment : Tooley v. Windbom, 
Cro. Eliz. 206 ; 2 Leon. 105; Atkinson v. 
Seltue, Willes, 482; Longridge v. Dorville, 5 
B. &c Aid. 117 ; Smith v. Monteitli, 13 M. H 
W.427; 2 D.&L.358. 

2. Varianoe.--^Duplicitg,'^Dechjra!^oia in 
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assumpsit stated, that the defendant had be> 
come and was tenant to the plaintiff of certain 
rooms, on the terms that the defendant should 
not allow any nails to be driven into the walls, 
and that if any damage should arise from so 
doing, he would pay the costs of repairing the 
same on vacating the apartments ; and that, in 
consideration tl^ereof, the defendant promised 
tlie plaintiff to use the rooms in a tenant-like 
manner, and not to allow any nails to be driven I 
into the walls, &c*. &c. The declaration then i 
averred, that the defend<fnt quitted possession 
of the rooms, and alleged as a brejft.;h, that he 
did not use the rooms in a tenant-like manner, I 
but, on the contrary thereof, had pulled down 
bells, and broke chimney-pieces and stoves, 
and drove nails into the walls ; and although 
the costs of rc])airing the injuries to the walls ’ 
amounted to 150/., he hud not paid that sum, 
or any part thereof, to the plaintiff : Held, on 
general demurrer, that this declaration showed 
a sufficient consideration for the defendant’s 
I)romisc, by alh’ging that he had become tenant j 
on the terms of the special agreement, and that 
it was not necessary to allege that he hecaine ten- 
ant to the plaintiff at his, the plaintift'’s re(juest; 
2ndly, that the breach was sufficient, although 
it was not alleged that the bells, stoves, &c., ‘ 
were the projicrty of the plaintiff; 3rdly„thati 
there was no variance between the promise and ; 
the breach, by reason of the promise being that 
the defendant should pay the costs of the rc- . 
pairs generally, and the breach that he did not 
pay them to the plaintiff. 

A plea to this count stated, that after the i 
making of the promise, so far as related to the 
driving of the nails, the defendant paid the 
costs of repairing the injuries occasioned 
thereby : Held bad, as answ'cring only a part of 
the count. 

Ariothci* count of the declaration was framed ' 
upon a [)n)niise that, in consideration of the j 
plaintiff j)crinitting a brass ydate to be fixed on : 
the outer door of the house, the defendant i 
would cause a new outer door to be made and ■ 
fixed up in the entrance of the house on the j 
expiration of the tenancy, 'fo this count the ■ 
defendant pleaded, that he was ready and will- ' 
ing, &c., tendered and offered to the plaintiff 
to cause a new door to be made, &c., which I 
offer the iilaintiff refused to accept, and pre- j 
vented the defendant from causing it to be 
made and fixed up, and refused to allow him 
to enter into the house for the purpose, and | 
the plaintiff wholly declined, and disavowed, i 
and discharged the defendant from carrying j 
the said agreement and promise into effect : j 
Held bad for duplicity. Dietrichson v. Giu^ | 
bilei, 14 M. & W. 845, S. C. 3 D. & L. 293; i 
32 L. O. CIO. 

CONTRACT. 

Condition precedent. — Amendment, — ^The de- | 
claration stated that, in consideration that the 
plaintiff would accept, receive, and pay, for 
certain goods, the defendant promised to sup- 
them of the various sizes to be shown in 

swings to be provided by the plaintiff’s ar- 
chitect^ at a certain price, and to use his, the 


defendant’s, best endeavours to deliver certain 
quantities on certain specified days, provided 
the drawings for the 1st quantity were sentjto 
the defendant within 3 days, and for the re- 
mainder within 3 weeks ; and averred that, 

^ although the plaintiff had always been ready 
i and willing to accept and receive the goods, 
j and although he did wit/iin a reasonable time 
I after the making of the agreement, duly, and 
according to the said agreement, provide draw- 
ings, &c., and sdlhough a reasonable time had 
elapsed, the defendant did not, within a rea- 
sonable time, supply the goods. 

Plea, that the plaintiff did not, within the 
time so agreed upon, duly, and according to 
the agreement, provide or deliver drawings, 
&c. : Held, bad, the delivery of the drawings, 
within the specified times, not being a condi- 
tion precedent to the plaintifi'’s right to com- 
plain of a non-delivery within a reasonable 
time. Kingdom v. Cox, 2 C. B. 66 1. 

See Railway, 2. 

COVENANT. 

In an action of covenant the defendant 
pleaded, under the stcitute 3 & 4 VV. 4, c. 42, 
that the cause of action did not accrue within 
20 years; replication, that the cause of action 
did accrue within twenty years. 'J’he plaintiff 
produced at the trial several letters from the 
defendant for the jiurpose of showing an ac- 
knowledgment of the debt within twenty years. 
Held, that the ciuestion, whether such letters 
amounted to an acknowledgment of the debt 
sufficient to bring the case within tbe provi- 
sions of the statute, was not admissible under 
that form of replication. Kempv. Gibbons, 33 
L. O. 46. 

DEBT FOR PENALTY. 

In ail action of debt to recover a penalty, 
under the 31 C. 2, c. 2, s. 10, against a judge 
for refusing to grant a writ of habeas corpus, 
it sliould appear affirmatively in the declara- 
tion that the plaintiff was in custody on a 
criminal or supposed criminal charge, and it 
should appear negatively that he was not in 
custody either on any charge of felony or trea- 
son, or in c.xecution by legal j)ro(*ess. Andrews 
V. Lord Lyudhursl, 33 L. O. 453, 

DUPLICITY. 

Declaration, — In debt on a promissoi*)' note, 
by payee against maker, the declaration, after 
showing that the writ is.sued on the l7th May 
IS45, alleged that the defendant, on the 25tn 
March, 1844,^ made his note in writing, and 
thereliy promised to pay to the plaintiff or 
order, 690/. on the 25th March, 1845, which 
day had expired before the commencement of 
the suit, and then delivered the note to the 
pliuntiff; and that thereupon the defendant 
then agreed to pay the amount of the said note 
to the plaintiff, on request. 

Special demurrer, assigning for causes that 
the decimation was double and inconsistent, 
and that it was uncertain whether the plaindff 
intended to rely on an express or an implied 
agreement: Held, that the declaratioD was 
sufficient. 
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Duplicity is no objection to a count. Shep- 
herd V. Shepherd, 1 C. 13. 849. 

•Cases cirod in the iudj^inent ; Owen v. Waters. 2 
M. & W. yi ; Abbott v. Aslett. 1 M. & W- 209 ; 
Galway v. Rose, 6 iM. fit VV. 291. 

And see Ambiguity j Consideration, 2. 

ESTOPPEL. 

In 1742 a farm was demised by the Bro- 
derers* Company to F. for 100 years, with a 
covenant for perpetual renewal. In 1827 the 
residue of this term had become vested in B., 
who, in that year, assif^ncd it by way of mort- 
gage, with a ])roviso for redemption. On the 
22nd May, 1828, 11. demised the same farm 
for 21 years to the plaintiff. On the 12th Jan. 
18.3(5, the inortgajjfeesand //. surrendered the pre- 
mises to the Brodeiers’ Company. On the 13th 
Jan. 1836, the company demised them to H. for 
loo )^ears ; and shortly afterwards the unex- 
pired residue of that term, and all the estate 
and interest of H. in the premises, were as- 
signed to the defendant. 

In an action by the jdaintiff against the de- 
fendant, on a covenant in the lease from H. to 
the j)laiiitiff, to keep denvn the rabbits on tlie 
farm, the flefendant ])leaded, 1st, that IL did 
not demise to the plaintin’; 2iidly, tliat the re- 
version on that lease did not vest in the de- 
fendant : Held, that both these issues ought 
to be entered for the plaintiff; for that the 
lease, being by deed, was a good demise by 
way of estopi)el, and a reversion in H, by 
estopjiel was thereby created, which primd 
facie was a reversion in fee, and therefore was 
not surrendered to the Broderers* Company, 
but passed from II. to the defendant. Slur^ 
f/eon V. IVmyfield, 15 M. & W. 224. 


3. A plea by one of two persons charged as 
executors, that the other is not an executor, is 
bad. Atkins v. Humphrey, 3 D. & L. 612. 

FKIVOLOUS DEMURRER. 

Signing judgment, — Issue. — Trial, — A de- 
fendant having demurred to a replication to 
one of several pleas, a judge ordered the de- 
murrer to be set aside as fr!\-olous, and the 
, plaintiff to be at liberty to sign judgment. The 
plaintiff entered up judgment accordingly, and 
proceeded to trial witii the other issues, on mo- 
tion to se* aside the judges’ order, trial, and 
subsequent proceedings : Held, first, that as 
the rule did not ask to set Jiside the issue, there 
j was no irregularity in the trial. Secondly, that 
! the judgmeul signed was irregular, and that the 
I ])lainliff should have apjilied to a judge to strike 
! out the plea. {Aldersun, B. dissenliente.) Tal- 
: hot V. Balkky, 33 h, O. 307. 

I GAME. 

Offences in respect of-- form of conviction,--^ 
Stat. 9 G. 4. c. 69, s. 1, gives a summary con- 
j viction, if any jierson “ sliall by night unlaw- 
! /ully enter or be in any land, whether open or 
I inclosed, with any gun,'* &c. ‘^for the purpose 
; of taking or destroying game.” 

! A conviction set forth that C. did, by night, 

I “iirdawfully enter certain inclosed land,” ”with 
; a net, for the ])ui pose of stealing game, to wit, 

' partridges and pheasants, contrary to the form,” 

Held had, for not stating the intent to be to 
! take game there. Fletcher v. Calthrop, 0 Q. B. 

I 880 . 

1 Cases cited in the judgment; Rex v. Marsh, 
j 2 B. & C. 717 ; James v. Phelps, 10 A. fie E. 

I 483 ; 3 r. tSe 1). 231 ; Reg, v. Crodon, 4 Burr. 


EXECUTOR. 1 

1. Uffe and occupation. — Action against exeev- j 
tors innhr slot. — The idaintiff declared against , 
A. Ik B. as executors, alledgiuir that they, as j 


2279; Rex v. (jaiiier, 7 C. fi: P. 231 ; Meg. v. 
Davis, 8 C. & P. 75‘J ; Rex v. Baines, 2 Ld. 
R5iyn:i. 12()5, 1 269. 

GENERAL ISSUE. 


executors, were indebted to him for the use j a declaration stated, that before the making 
and occupation of certain messuages, held by ! the promise hereinafter mentioned, the plaintiff 
him of them as executors under a demise to ' had brought an action in the Exchequer 
the testator, and that, in consideration of the | against the defendant to recover a certain sum 


premises they, as executors, promised to pay. | 

Plea, by A. that B. never was executor, nor ' 
ever administered, &c. : Held, that the decla- 
ration was good in substance, and that the plea 
was bad, as setting up a jiersoiuil discharge, 
of which B. only could avail himself. Atkins 
V. Humphrey, 2 C. B. 654. 

Case cited in tlin judgment : Pinero v. Judson, 
6 Bing. 206 ; ,3 Al. & P. 497. 

2. Ne unques, — To a declaration charging 
the defendant as executor, the latter pleaded 
that he never was executor of the last will, &c., 
nor ever administered any of the goods or 
chattels, &c., as in the declaration alleged, 
concluding to the country : Held, that the plea 
was properly concluded. Woodv, Kerry, 2 C. 
B. 515, S. C.; 3D. &L. 642. 

Cases cited in the judgment : Scott v, Wedlake, 
14 Law J., N. S., Q. B. 359; Coulter’s case, 5 
Rep. 30. 


of money; that issues, in fact, had been joined 
between the parties, and notice of trial given ; 
that in consideration that the plaintiff would 
forbear further proceedings until the J4th of 
December, the defendant promised to pay the 
I money and costs upon that day ; and that in 
the event of his not papng, a judge’s order 
should be drawn up to secure payment. There 
was also a count on an account stated. Fleas: 
Ist, to the first count, that the plaintiff never 
had any cause of action in the action in the 
Exchequer, which he 'well knew ; 2nd, to both 
counts, that the original action was brought on 
two cheques, and that the judge's order was 
made upon certain terms, (setting them forth,) 
that the promise in the first count mentioned 
was deduced from that order, and that the 
promise in the second count was deduced from 
the order ascertaining the amount of costs doe 
on taxation, and Chat the order was afterwards 
aet aside: Held, upon general demuiTer^ that 




the former plea was good, and OH' special de- 
murrer, that the second plea was bad, as 
amounting to th j general issue. 

Qiuere, if it had been objected on special de- 
murrer, that the former plea did not show the 
defendant to be in a condition successfully to 
defend the action in the Exchequer, would the 
plea have been good ? 

IVade V. Simeon, 3 D. & L. 537 ; 27 ; S. C. 
1 C. 13. 610. 

Cases cited in the ju^l orient : 'i’ool«y v. Wind- 
ham, Cro. Eliz. 206; Atkinson^, v. Settrei*, 
Willes, 482 ; Lonfjrid»o v. Dorville, 5 ii. 6c A. 
117 ; Smith v. Mcintoilb, 13 .M*6t W. 427; 2 
D & L. 358. 

INSOLVENT. 

1. District court of bankruptcy. — Discharge 
under insolvent debtors* act. — Averments. — Sta- 
tutory form. — To a declaration by an indorsee 
against tlie acceptor of a bill, the latter pleaded 
that, not being a trader within the bankrupt 
laws, and having resided twelve calendar 
months within the Birmingham district, he, 
after the bill became due, and before the com- 
mencement of the suit, duly petitioned the dis-^ 
trict court of bankruptcy for protection from 
process, under the 5 and 6 Viet. c. I J 6 ; that 
such proceedings were, had upon the said pe- 
tition, that a final order was made by a com- 
missioner duly authorized, for the protection 
of the person of the defendant from process, 
and for the vesting of his estate and effects in 
ah official assignee ; and that no assignee was 
chosen by the creditors of the defendant, or by 
any of them ; whereby, and by force of tVie said 
order, the defendant was discharged from the 
bill and the cause of action in the declaration 


lent, money paid, and money due on an ac- 
count stated, the defendant, who was under 
terras to plead issuabty, pleaded, amongst other 
pleas, as to, &c., parcel, &c., accord and satis- 
faction, by an agreement by the plaintiff to 
give time, in consideration of the defendant’s 
undertaking to pay 4s. a week for interest until 
re|>ayrnent of the principal, and to repay the 
principal as soon as his means would enable 
him, with an averment that the said rate of in- 
terest was different from and exceeded 5/. per 
cent. The plaintiff having signed judgment, 
as for want of a plea : Held, that the plea was 
an issuable plea within the terms of pleading 
issuably. 

The declaration contained a count on a bill 
of exchange. The defendant paid money into 
court thereon, and pleaded to the residue of 
declaration as above. The plaintiff having ac- 
cepted the money out of court : Held, on its 
being objected that such acceptance was a 
waiver of the objection to other pleas as non- 
issuable, that it was no such waiver. Verbist 
V. De Keyser, 3 D. & L. 392. 

ISSUES OF FACT. 

Entering up final judgment. — After judgment 
has been given in favour of the defendant, on 
demurrer to pleas which go to the whole cause 
of action, and issues in fact remain to be dis- 
posed of, the court will not compel the defend- 
ant to enter up final judgment on the record. 

Sentble, that where the issues are immaterial, 
and could in no possible event make any differ- 
ence, the court will dispense with the trial of 
them. Hinton v. Ackraman, 33 L. O. 94. 

JUDGMENT, NON OBSTANTE VEllEDICTO. 


mantioned, verification: Held, on special de- 
murrer, that this was not a good plea under 
tlie 4th section of the statute, inasmuch as it 
did not aver all the facts necessary to show the 
requisites of the section to have been complied 
with; nor (dissentiente, Erie, J„ et dubitante, 
Maule, J.) within the 10th section, the form 
prescribed by that section not having been 
strictly followed. 

Held, also, that the plea properly concluded 
with a verification : Semble, per Maule, J., that 
the adoption of the short form of plea given by 
the 10th section is not imperatively required. 
Gillon v. Deare, 2 C. B. 309. 

2. A plea of discharge under 5 and 6 Viet, 
c. 116, 8. 10, ought to show that the final order 
was for ^‘distribution” as well as protection, 
Erie, J. dissentiente. 

But semble, that if it disclosed a compliance 
with the provisions of section 4, it woidd be 
sufficient. The plea should conclude with a 
verification. Gillan v. Deare, 3 D. & L. 412. 

ISSUABLE PLEA. 

1. Set off, -^Waiver. — Where a defendant is 
under terms of pleading issuably, and one of 
the pleas is a set-^off, obtaining an order for par- 
ticulars of the set-off is a waiver of the objec- 
tion that the pleas are not issuable. 

Scott V. Watson, 3 D. & L. 208. 

2. To a declaration in assumpsit for money 


Repleader . — Defendant in an action pleaded 
several pleas in bar, to one of which (e.xtending 
to the whole cause of action) plaintiff demur- 
red ; on the others issues of fact were taken. 
Defendant had judgment on the demurrer, the 
court holding the declaration bad. The issues 
in fact were tried, and found for the plaintiff', 
except one (extending to the whole cause of 
action) which was found for the defendant, and 
was immaterial. Plaintiff', to avoid paying 
costs on this issue, moved for judgment 
thereon, non obstante veredicto, or for a re- 
pleader. 

Held, that judgment non obstante veredicto 
could not be awarded, as it would be incon- 
sistent with the judgment already given, that 
the plaintiff should not recover. 

And that a repleader could not be awarded, 
as the iiarties must, in that case, be ordered to 
replead from the plea downwards, and such di- 
rection would lead to an absurdity on the re- 
cord, since the court had alrea^ held the 
declaration bad. Willoughby v. Willoughby, 6 
|Q. B. 722. 

And see Ambiguity, 

JUSTIFICATION. 

Trespass,— Ca,sa, set aside by Judge’s order, 

In tresfiass for assault and false imprisonment^ 
the defendant justified under a judgment aad 
writ of ca. sa. issued at his suit against the 
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plaintiff. Replication, that the judgment was 
not a judgment signed in any action, but under 
colour of a document purportinp^ to be a war- 
rafht of attorney ; that, after the issuing of the 
ca, sa,, a judge ordered the judgment and writ 
to be set aside ; that the order was afterwards, 
to on, &c. made a rule of court ; and that 
the judgment and writ were so set aside on the 
ground that the warrant of attorney was never 
delivered as a complete authority to do the acts 
therein specified, but, as an escrow, to take ef- 
fect in a certain event, which never happened, 
and was to be kept by the plaintiff in his own 
possession till such event should happen ; and 
that the defendant, by an improper and frau- 
dulent contrivance, obtained and kept posses- 
sion of it against the plaintiff’s will ; that the 
judgment was signed under colour of the said 
document, and the ca. sa. issued thereon, with- 
out the plaintiff’s consent ; Held, on demurrer, j 
that the replication was good : Ist, that it was I 
not necessary it should show that the judg- ! 
ment was set aside for irregularity, inasmuch | 
as it sufficiently showed that it was set aside as i 
having been signed against good faith ; 2ndly, 1 
that it was not necessary to state that the | 
judge’s order was made a rule of court before ’ 
the commencement of this suit, inasmuch as a | 
judge at chambers had authority to set aside ‘ 
the judgment and writ ; and, 3rdly, that this 
was not a case in which the plaintiff ought to 
have replied mil tied record. Brown v. Jones, 
15M. & W. 191. 

LIMITATIONS, STATUTE OF. 

Plea to debt on bond, — Debt on bond. The 
defendant, after craving oyer of the bond and 
condition, which was for payment of money 
pursuant to the covenant in an indenture of 
even date with the bond, and for performance 
of the covenants, &c. contained therein on the 
part of the obligors, pleaded that no cause of 
return in respect of the said writing obligatory, 
by reason of any breach of the i^aid condition, 
or of the covenants, &c. in the said indenture 
contained, had accrued at any time within 
twenty years next before the commencement; 
of the suit: Held, that the plea was bad, 1st, 
for not setting out the indenture, as it might 
contain impossible covenants, in which case 
the bond would be single, and the plea to the 
breaches only would be bad ; 2ndly, in not 
properly confessing a breach of the condition. 

Semite, the proper form of plea would have . 
been, to set out the indenture ; to aver per- | 
formance of all that was performed within 
twenty years ; to admit the breaches beyond 
twenty yearsj; and to those breaches to plead 
the Statute of Limitations. Sanders v. Coward, 
15M. &W. 48. 

MISJOINDER. 

1. Counts in debt. — A declaration commenc- 
ing and concluding in the form of a declaration 
in debt, contained counts on bills of exchange 
by indorsee against indorsor, in the form given 
by the rule of T. T. 1 W. 4, and also in debi- 
tBtus counts in debt : Held, not a misjoinder. 
BsdttUe V. Maclean, 16 M. & W. 277. 


2. In assumpsit, the drat count of the decla- 
ration alleged that F, was indebted to the 
plaintiff, as executrix, in 350/., secured on 
mortgage ; that the plaintiff, as executrix, had 
commenced proceeuings at law against F,, 
which were pending, and had been put to 
divers costs in such proceedings, &c. ; and 
thereupon, in consideration of the premises, 
and that the plaintiff would slay the proceed- 
ings against F. for twenty-one days, the de- 
fendant undertook and promised the plaintiff, 
that, within the twenty-one days, he would pay 
the 350/. apd the plaintiff’s costs. Averment, 
that the plaintiff did stay the proceedings ac- 
cordingly, and breach in non-payment by the 
defendant to the* plaintiff of the mortgage- 
money, and costs. The second count was upon 
an account stated with the plaintiff* as execu* 
trix: Held, a misjoinder. Webb v. Cowdell, 
14 M. & W. 821. 

MARRIAOE. 

1. A declaration alleged, that in consideration 
that the plaintiff promised to marry the defend- 
ant, the defendant promised to marry the 
nlaintiff ; that the plaintiff has always been 
ready and willing to marry him ; yet the de- 
fendant, not regarding his promise, married 
another woman. 

I*lea, that the defendant was not requested 
by plaintiff to nifirry her : Held, on B])ecial de- 
jinurrer, that the plea was bad, and the declara- 
j tion good, although the latter contained no 
I averment that a reasonable time had elapsed, 
Caines v. Smith, 3 D, & L. 402. 

2. Breach of promise. — Declaration in as- 
sumpsit for breach of promise of marriage, 
stated, that the defendant jiromised the plain- 
tiff to marry her; that the plaintiff remained 
and still is sole and unmarried, and during all 
the time aforesaid, was ready and willing to 
marry the defendant, of which he already had 
notice ; yet the defendant disregarded his pro- 

I mise, and wrongfully married another woman. 

I Plea, that the defendant was not, at any time 
i before the commencement of the suit, requested 
by the plaintiff’ to marry her : Held, Ist, that the 
plea was bad on special demurrer ; 2ndly, that 
the declaration was good on general demurrer, 
without an averment of the lapse of a reason- 
able time. Caines v. Smith, 15 M. & W. 189. 

MUTUAL PROMISES. 

Debt, — ^The declaration stated, that an ac- 
tion had been brought by the plaintiff, as assig- 
nee of an insolvent, to recover 1,000/. due to 
the insolvent ; that all monies in diff’erence in 
the action and between the parties were referred 
to arbitration, and thereupon, m consideration of 
the plaintiff then agreeing to perform the award 
on his behalf, the defendant agreed to perform 
the award on his behalf; that the arbitrator 
awarded that tbe plaintiff was entitled to recover 
from the defendant the sum of 372/. 3s., and 
stated, that in finding that sum to be due to the 
plaintiff, he had allowed for all and singular the 
sums which were ever paid to the insolvent 
before he became such insolvent. Tbe decla- 
ration then averred that the defendant had not 
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paid the sum awarded : Held, that the amocint 
of mutual promises made it an aetion of debt 
on a promise to perform the award when made, 
and not an action of debt on the award itself, 
and that the declaration was therefore bad. 
ButcUffe V. Brooke, 14 M. & W. 855, S. C. 3 
D. & L. 302; 32 L. O. 612. 

NON-ASSUMPSIT. 

See Consideration » 

PARTNERSUIP. 

In an action for money 1 ad and received by 
several plaintiffs, the defendants pleaded, that 
before receiving the money the plaintiffs were 
in partnership, and that G., one of the partners, j 
with the privity of the other employed the de- , 
fendants as auctioneers to put up to sale certain . 
partnership proj^erty of the plaintiffs, which the j 
defendants agreed to do ; that at the time of 
such cin|)loyinent and sale, the defendants be- 
lieved G. to be the sole owner of the said pro- ■ 
perty, and that they had no notice that the' 
other plaintiffs had any interest therein ; that 
the defendants sold the goods for the sums of, 
money in the declaration mentioned ; and that ' 
after such employment, G. became indebted to ; 
the defendants for work and labour, &c., which 
debt was alleged by way of set-off : Held, on 
demurrer, that the plea was bad, as there was ; 
nothing to show that the partner appeared as 
the sole owner with the consent or by the dc- ■ 
fault of the other partners ; it was therefore ' 
only an atternj)t to set off a debt due from one 
partner against a debt due to all. Gordon v. 
Ellis, 3 D. & L. 803, j 

PAYMENT, PLEA OF. | 

1. A pica of payment by one of several^ 
makers of a joint and several promissory note, : 
is sup})orted by proving a payment of the note ; 
by one of his co-makers. Payment and accept- : 
ance of the amount of a promissory note after i 
it becomes due, and when the holder is entitled 1 
to nominal damages, support a plea of payment I 
aend acceptance in discharge of the debt and 
damages ; consequently the holder, after such 
payment and accei)tance, cannot maintain an 
action for such nominal damages. Beaumont 
V. Greathead, 3 D. & L. 631. 

2. Damages, — Debt, — ^To debt for work and 
labour, the defendant pleaded that he paid 
to the plaintiff divers sums in satisfaction and 
discharge of the “ causes of action ” in the de- 
claration mentioned. Held, that the term 

causes of action ” meant both debt and dam- 
ages, and that a judgment signed for the latter 
was irregular. Tristan and another v. Barring- 
ton, 33 L. O. 21. 

PAYMENT INTO COURT. 

1. In an action of trespass for breaking and 
entering the piaintifTs dwelling-house, and 
seizing and laying hold of the plaintiff, the de- 
fendant paid money into court. Tlie plaintiff 
replied, damages ultra, upon which issue was 
joined, and a verdict found for defendant. On 
motion for judgment, non obsteaUe veredicto : 
Held, that the plea was good, inasmuch as by 


certain statutes^ justices and officers of the excite 
and customs are enabled to pay money into 
court in actioiiB for trespass to person ; and 
that the plea need not state the particular ckif* 
racter which they fill. Aston v. Perkes, 3 D» 
& L. 655. 

2. In an action of debt, where money is paid 
into court as to part of the debt only, the 
plea given by the rule of 'IVin. Term, 1 Viet., is 
insufficient ; it should be so framed as to an- 
! swer the damages as well as the debt. Lowe v, 

[ Steele, 3 D. & L. 662. 

! PENALTY. 

See Debt, 

• PENDENCY OF FORMER SUIT. 

The defendant pleaded, that an action had 
already been brought by the plaintiff against 
the defendant and his partners before the exe- 
cution of the bond, to recover the debt in the 
condition mentioned, that that action was still 
pending, and that the present action was not 
commenced until after the execution of the 
bond : Held bad. 

Held, also, that the bankru|)tcy and certifi- 
cate of the defendant and his partners after the 
commencement of the action in which the judg- 
ment was obtained, but before judgment, fur- 
nished no answer to an action uj)on the bond ; 
the demand arising thereon not l)eing a debt, 
(contingent or otherwise,) i)roval)le under the 
fiat, by virtue of any of the ]>rovisions of the 
6 G. 4, c. lO. Hinton v. Acrawan, 2 C. B. 367s 
S. 0. ; 33 L. O. 94. 

Cases cited in the Judgment ; Jameson v. Camp- 
bell, 5 B. & Aid. 2:)0 ; Exparto Barker. 9 Ves. 
110; Exparto Marslinll, 1 Mount. & Ayr. 145 ; 
Abbott V. Hicks, 5 N, C. 578 ; 7 Scott, 73:5, 

PLEA TO PART. 

Professing to answer the tohole cause of 
action, — To a count in trover for converting 
cattle and goods, to wit, beasts of the plough, 
implements of husbandry, books, bedsteads, &c., 
the defendant pleaded a justification of the 
seizure as a distress for rent. The plaintiff re- 
plied, that he was a husbandman, and that the 
goods mentioned in the count were beasts of 
the plough and implemetits of husbandry, there 
being no other available distress upon the 
I premises at the time : Held, bad, on special de- 
j inurrer, inasmuch as it professed to answer the 
1 whole of the plea, which plea embraced all the 
articles enumerated (under a videlicit) in the 
count, some of which were not implements of 
husbandry. Davies v. Aston, 1 C. B. 746. 

PRESCRIPTION ACT. 

Implied colour, — In case, the declaration 
stated, that the plaintiff was lawfully possessed 
of a mill, and by reason thereof of right ought 
to have and enjoy the benefit of a watercourse 
which ran and flowed, by means of a weir 
therein erected, a little above the plaintiff’s mifl, 
being kept at a certain height, unto the said 
mill of the plaintiff, for supplying it with water 
for the working thereof ; and complained, that 
the defendant wrongfully pulled down the weir, 





and placed and kept it at a lomr bdght than it 
_ ht to have been. 

yhe defendant pleaded, that, before and at 
the times when, &c., lie was the occupier of a 
certain close adjoining the water-course, and 
that he and all others the occupiers for the thne 
being of the said close for twenty years neoBt be- 
fore the commencement of the suit, enjoyed, as 
of right and without interruption, the nght of 
from time to time, as occasion required, remov- 
ing a part of the weir, and placing and keeping 
it at a lower height than the rest, to such an 
extent and for such a time as was necessary for 
diverting enough of the water to irrigate the 
said close; tliat, at the limes when, &c., irriga- 
tion was necessary for the close, wherefore the 
defendant removed the said part of the weu% 
and placed and kept it at such lower height, to 
such an extent and for such a time as, and no 
more or longer than was necessary for divert- 
ing the water for the irrigation of the said close : 
quee sunt eafhm, &c. i 

Held, that this plea was good ; that it wjis • 
not an argumentative traverse of the right al-! 
leged in the declaration, inasmuch as it set up ! 
a right wliicli, under the stat. 2 & 3 W. 4, c. 71, 
was not cornjdetc until the commencement of 
the suit, and therefore was not inconsistent 
with the plaintiff’s right to have the weir at a 
greater height at the time of the act comi)laiued 
of. Ward v. Robins, 1,5 M. & \V. 237. 

Cases cited in tlio judi^mont: Wriijbt v. Williams 
1 M. W.77 ; Richurda v. Fry, 3 Nev. ik; P. ‘ 
67. 

PilOPKRTY TAX ACT. 

To covenant r)r rent under an indenture, the 
defendant pleaded, as to 2l,0s, 1 Or/., that on the 
5th April, 18-13, before any part of the rent be- 
came due, 2/. O.s’. !()(/., being at the rate of 7d. for 
every 2().s-. of the annual value, was duly, and 
according to the form of the statute, assessed 
on the [)reniises, in respect of the property 
thereof, foi* tlic year ensuing ; that, on the 28th 
August, 1814, before the commencement of the 
suit, the defendant, then being occupier and 
tenant, i)ai(] to T, C., then being collector, 
the 21. O.s*. J0(/.; and that the defendant had 
never made any payment on account of the 
rent since the payment of the 2/. Os. lOd. : 
Held, on general demurrer, that the plea suffi- 
ciently showed that the assessment was made 
under the Property and Income Tax Act, 5 & 6 
Viet. c. 35, and that it answered that part of 
the demand to which it was pleaded. 

The defendant also pleaded, in bar of the 
further maintenance of action, us to 52/. 10^., 
other parcel of the rent, that the plaintiff held 
the premises on lease from A., subject to a 
proviso for re-entry by A. for breach of cove- 
nant; that on the 1st of January, 1844, before 
any part of that rent became due, the plaintiff 
incurred a forfeiture by breach of covenant ; 

in consequence of such forfeiture, A. re- 
covmd in eject nent against the plaintiff ; and' 
the defendant aftewards paid A. 521, 10s, for 
the profits from the day of the demise in the 
decutnUiion, (Ut of Jan., 1844) : Held, that thej 
plea disclosed a substantial answer as to the' 


52/. IQf., arffumentntiveness not being pointed 
out os a ground^ of demurrer. FrankHnv^ 
Carter, I C. B. 750. 

PUBLIC OPFICT.R. 

Belli;,— A declaration in debt by the public of- 
ficer of a banking company, described the plain- 
tiff as “ one of the registered public officers for 
the time being, of, &c., who n^w sues as such 
public officer as aforesaid,” &c., and stated that 
the defendant had by the writ been summoned to 
answer the plaintiff as such public officer: Held, 
on special demurrer, fliat it sufficiently showed 
the plainti^ to have been the public officer at 
j the time of the commeuceinent of the action. 
Esdaile v. Maclean^ 15 M, & W. 277. 

See Several Pleas, 2. 

puts DARREIN CONTINUANCE. 

A plea puis darrein continunnee, if ])lcade(l 
during the sitting at which the cause is set down 
for trial, should be pleaded on the day of trial 
in court, and be delivered to the judge to be 
certified by him and be annexed to the record, 
and should not be merely delivered to the 
plaintiff’s attorney as an ordinary plea; and 
fidiere such a plea was delivered to tluj jilaintiff’s 
attorney at the sittings for which the cause was 
set down for trial, and the jdaintiff took no no- 
tice gf it, hut proceeded to try the cause ujion 
the issue already joined, and obtained a verdict, 
(the defendant not appearing,) the court held 
that he was right in so doing, and refused to 
set aside tlic trial. Payne v. Shensfone, ad- 
minislratrix, 33 L. O. ICO. 

RAILWAY. 

1 . Assumpsit for not delivering within a rea- 
sonable time, certain railway shares. The plain- 
tiffsaverred that theyhad been “always from the 
said time of making the said agreement and 
promise, ready and willing to accejit the trans- 
fer of the said interest and shares.” ’I’lic de- 
fendant pleaded “ that the plaintiffs were not 
always from the time of making of tlie said 
agreement and promise in the declaration men- 
tioned, ready and udlling to accept the transfer 
of the said interest and shares Held, that the 
plea was too large a traverse, and tlicrefore 
bad. Tempest v. Kilner, 3 D. Si L. 407. 

2. Tiim, when divisible. — Coairact for sale 
of shares . — In assumpsit for the non-delivery 
of railway shares, pursuant to a contract, the 
declaration alleged that “ the plaintiffs had al- 
ways, from the time of the making of the agree- 
ment, been ready and willing to accept the 
transfer of the shares,” and Uiat, “ altliough 
the plaintiffs, after the lapse of a reasonable 
time for the transfer, reouested the defendant 
to transfer the shares, ana tendered and offered 
to pay for the same,” &c., the defendant did 
not transfer, &c. The defendant pleaded tluit 
the plaintiffs were not always frmn the time 
the making of the agreement ready and willing 
to accept the transfer, &c. : Held, on special 
demurrer, that the traverse was too large, the 
allegation of the time in the declaration being 
divisible. A contract for the sale of railway 
shares may be the su^ect of an action at law.. 
Tempest v. Kilner, 2 C. B. 303. 





...p, an ^tios by the Droyisioual committee, 
ot a railway company, tne (^urt will not aet 
aaide a plea of release (Wma cmtinuanee 
by Give of the plaintiffs^ if the releasor has any 
i^rest in the concern, however small ; unless 
a.clear case of fraud be ma^e out. Rawstone v. 
Qomdcll, 3 D. & li. 682. 

•RBJOINDBR. 

When traoerse too Debt by the payee 

aj^hst the makers of a promissory note, dated 
the 15th of April, 1843,, for the payment of 
145/, 45., oh or before the 15th of April, 1845. 
Plea, that, by the said note, at the time of the 
medcing, the defendants promised to pay the 
sum therein mentioned, without specifying any 
time for the payment ; that, after the note was 
made and issued, and was complete and deli- 
vered to the plaintiff, the note was, by the de- 
fendant’s consent, but without the same being 
re-stampcd, altered by the plaintiff in a mate- 
rial point, by making the same to be payable 
on or before the 15th of April, 1845, and 
the insertion of the words, ‘^and to be 

S aid on or before the 15th of April, 1846.*’ 
Replication, that, liefore and at the time of* 
making, issuing, completing, and delivering 
the note to tlie plaintiff, and before the said 
alteration was made, it was meant and intended 
by the plaintiff and the defendants, that ‘the 
note should be payable on or before the 15th 
of April, 1845, ana that the words so inserted 
in the note should be inserted therein ; but],by 
the mistake of the plaintiff and the defendants 
the note was made and issued, and was com- 
plete and delivered to the plaintiff without spe- 
cifying any time of payment ; that the altera- 
tion was made with the intent and [jurpose of 
correcting the mistake, and making the note 
payable, according to the intention of the 
plaintiff and the defendants, within a reasonable 
time, and before negotiation. Rejoinder, that, 
before and at the time of the making, issuing, 
and completing of the note, and before the 
alteration, it was not intended by the plaintiff 
and the defendants that the note should be 
made payable on or before the 1 5th of April, 
1845. 

Held, on special demurrer, 1st, that the re- 
joinder was bad, as taking too large a traverse, 
by putting in issue the meaning of the parties 
before as well as at the time of making the 
note 5 2ndly, that the plea was no answer to 
the declaration, inasmuch as the Stamp Laws 
authorise the stamping of certain kinds of notes 
before the trial, and the plea did not show that 
this was not one of those cases. 

Remble, that the replication was bad in not 
showing that the promissory note was not 
originally binding upon the parties before the 
dteration. Bradley v. Bardsley, 14 M. & W. 
873, S. C. 3 D. & L. 476. 

RBPLBADER. 

See Judgment non obstante veredicto^ 

REPLICATION. 

1. Deinjura, — In an action on several bills 
of exchange against the defendant as occu- 


pier, the defendant pleaded, that they were 
accommodation IdUs, and that the plaintiff 
was a holder without H^lue. Replication de 
injurid, Afber issue joined the defeadaAt 
struck out the similiter and demurred to the 
replication ; the demurrer was afterwards 
struck out by a judge at chambers as frivolous, 
the case went down to trial, and a verdict was 
found for the plaintiff. On application to set 
aside the order of the learned judge and sdl 
subsequent proceedings, on the ground that 
the replication was bad ; the court held that 
the replication was good, and that they would 
not interfere with the discretion exercised by 
the judge at chambers. La Forest v. Wall, 33 
L. O. 19. 

2. When insufficient. an action of debt 
for goods sold, money lent, &c., the defendant 
pleaded, that, after the accruing of the cause of 
action, and before the commencement of the 
suit, the plaintiff had petitioned the Court for 
the Relief of Insolvent Debtors, under 1 & 2 
Viet. c. 1 10, and that, by virtue of an order of 
that court, all his rights and property had, be- 
fore the commencement of the suit, become 
vested in the provisional assignee. Replication, 
that, after the vesting order was made, the 
plaintiff's petition was dismissed by the said 
court, and he was discharged from custody 
without taking the benefit of the act: Held, 
that the replication was bad, inasmuch as the 
dismissal of the petition must be taken to have 
been since the action was commenced, and 
could not give any title to sue when none ex- 
isted at the time the action was brought. 
Yorston v. Fether, 14 M. & W. 851, S, C. 3 
1). &. L. 297; 32L. O. 612. 

RETAINER. 

See Attorney, 

SCI. FA. 

See Banking Company, 

SEVERAL PLEAS. 

1 . To an action for a libel in a newspaper, 
the defendant cannot plead not guilty to the 
whole declaration, together with a plea of 
apology and payment of money into court, as 
to part, under the 6 & 7 Viet. c. 96. O'Brien 
V. Clement, 3 D. & L. 676. 

2. Public officer. — In an action against the 
public officer of a joint-stock bank, the court 
will allow the defendant to plead that he is not 
a public officer, together with non assumpsit, 
unless the plaintiff gives an undertaking not 
to sue out execution against the defendant per- 
sonally. Hoiham v. Johnson, P. ()., 33 L. O. 
307. 

SOLVIT POST DIEM. 

The defendant pleaded, that payment of 
the second half-yearly payment was not de- 
manded by the plaintiff on the day it became 
due, or at anytime within twenty-eight days 
after, but that the defendant, after the tweufy- 
eSght days, and before the commencement of 
the action, paid the same to the plaintiff, w^o 
accepted it in satisfaction, &c.: Held, ' on 
special demurrer, that this was not a good j^ea 
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at$oMpost diem, witliiii itie 4 Anne« c. 16, 
8. 13, Marruiffe y* Marrtqfie, 1 C. B. 76l« 

* Caae cited in the jadgmeni: liodgkmson v* Wyatt, 
1 D. & L. 668. 


TBA.TER8E. 


See Rejoinder. 


TRESPASS. 


See Justification, 

VARIANCE. 

Assumpsit . — ^The declaration stated, that, in 
consideration that the plaintiff, at the request 
of the defendant, woula sell and deliver to 5., 
on credit, goods of the price to an extent not ex- 
ceeding 100^., the defendant promised the 
plaintiffs, that if S. did not pay for the same, 
she would do so on receiving three months* 
notice requiring payment. At the trial the fol- 
lowing guarantee was proved : — ** In considera- 
tion of your supplying S. with goods to the ex- 
tent of 100?., 1 undertake to pay you for the 
same if he does not, on receiving three months’ 
notice.” 

Semhle, that there was no variance betweeiu 
the declaration and the guarantee proved ; but, 
assuming the true construction of the guarantee 
to be, that the defendant was not to be liable 
until 100/. worth of goods had been supplied, 
the declaration might be amended accordingly. 
Dimmock v. Sturla, 14 M, & W. 758. 

See Consideration, 2. 


RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

REPORTED IJV BAKRISTERS OK THE SKVEU. 
COURTS. 

RorU €ljaiTcrll0v. 

Butchart v. Dresser. Feb. 27, and March 10, 


1847. 

SUIT AGAINST JOINT-STOCK BANKING COM- 
PANY, (7 GEO. 4, C. 4G). — SUBSTITUTION OF 
NEWLY-APPOINTED REGISTERED PUBLIC 
OFFICER. 

In a suit against a joint-stock banking com- 
pany constituted under 7 Geo. 4. c. 46, the 
plaintiff is not required to obtain an order, 
or to file a supplemental hill for the purpose 
of bringing before the court a registered 
public officer appointed subsequently to the 
filing of the original bill, 

Semble, That it is irregular, after notice of 
such substitution, to serve the original 
public officer with notice of motion to pro- 
duce documents belonging to the company, 

Mr. Roll said, that this was an appeal by the 
plaintiff from the Vice-Chancellor of England, 
who had refused his motion for the production 
of documents under the following circuin- 
ataiices. A bill was filed against the Yorkshire 
Banking company in the name of the defend- 
ant Dresser as its then registered public officer, 
llie latter stated in his answer, that one Scott 


had been since substitnted for him as such 
officer; and in reference to the interrogatory re* 
specting the production of papers, dtc./ express* 
ed his willingness to produce them witn the 
consent and permission of the company. The 
plaintiff then moved that Dresser or Scott 
might be ordered to produce them, but 'his 
Honour refused the motion upon the grounds, 
as it was stated, that the first was no longer 
such officer, and that the second was not be* 
fore the court, intimating that the latter objec- 
tion might be obviated by a short supplemental 
bill. 

Mr. BjoU submitted that such a course was 
unnecessary. It. was expressly enacted by 7 
Geo. 4, c. 46, that a suit shoula not abate or be 
prejudiced by the death, removal. See., of the 
public officer, and lie referred to sections 4, &, 
6, & 9. Such a proceeding was not adopted in 
the case of corporations, churchwardens, or 
overseers, where a notification on the record 
was all that was required. 

Mr. Bagshawe followed on the same side, 
and urged that the company was the substau- 
^ tial, and its officer merely the nominal, defend* 
1 ant. In an action at law under similar circum- 
' stances, it was only requisite to enter the name 
of the new officer on the margin of the record. 

Mr. Stuart was proceeding to support tlie 
Vice-Chancellor’s order, when it was repre- 
sented that the question had arisen at the Rolls 
I in the matter oi the Manchester Bank. ITie 
I case was therefore ordered to stand over until 
the following seal day for the purpose of re- 
ferring to that case, 

10/4 March. Mr. Bacon, for Scott, the 
newly-appointed officer who had been served 
with a notice of motion, argued that a supple- 
I mental bill, as suggested by the court below, 
i was necessary. 

j Mr, Stuart and Mr. Tillotson, for Dresser, 
I contended that lie had been irregulaidy served 
j with notice after he had ceased to be the public 


officer of the company, and that he was conse- 
I quently entitled to liis costs in this motion, 
i They mentioned, that in the case of Lord 
; Mostyn v. Burdekin, in the matter of the Man- 
I Chester Bank above referred to, the Master of 
I the Bolls bad made an order to carry on the 
j proceedings in the name of the new officer. 

Mr. RoU having briefly replied. 

The Lord-Chancellor said, that he should 
make the order for the production of the papers, 
&c , but should not make any order for the 
substitution of the new officer, as it was not at 
all necessary. The defendant. Dresser, must 
have his costs of this motion, but without pre- 
judice to the plaintiff in respect of them as 
against the company. The bill had been regu- 
larly filed, and it was improper not to commu- 
nicate to the plaintiff at once the fact that the 
defendant had ceased to be the public officer. 
It might or it might not have been strictly 
regular to serve the latter with the notice of 
this motion, but having chosen to put in an 
answer, he could not complain of the result. 
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MoaifCmtrt. 

In re Hare. 

TAXATION OF BILL. — CONSTRUCTION OP 
6 & 7 VICT. c. 73, s. 37. 

Where three parties are jointly liable to a hill 
of costs, and a judgment is obtained for the 
amount in dn action against one, the other 
tu'o are not precluded by such judgment 
from obtaining an order to tax. 

The petition in this case was presented to 
tax tlie hill of costs of Mr. Hare* who had 
acted as the srdicitor of three parties, named 
John, Joseph, and William pox, in relation to 
parious matters in which they were cn^ap[ed as | 
partners, and also for William in matters con- \ 
ducted on his own private account. The bill 
was made out and delivered to the three, Mr. 
Hare insisting that the business done for Wil- i 
liam was done on the retainer of the other two. i 
The hill not having been paid, an action was I 
brought against the three ior recovery of the | 
amount, and judgment was obtained against 
William by default, whereupon John and^. 
Joseph presented the present petition, admit-^ 
ting their liability to the charges relating to the 
particular transaction, but disputing the alleged 
retainer for the costs chargect against William | 
personally. 

Mr. Kinder sley and Mr. Hitchcock, for the 
petition, submitted, that in order to render a 
third party liable* for costs the retainer must be 
clearly proved, and that at all events the right 
to have the bill taxed was indisputable. I 

Mr. S. Smith, contra, urged that the judg. 
ment obtained against William Cox was equal 
to a verdict against the three, and that two out 
of three jiarties jointly lialJle could not obtain | 
an order for taxation, unless they admitted their 
liability to pay the whole hill. 

The Master of the Rolls said, he was of 
opinion the hill ^vas taxable, and that the judg- 
ment against William did not deprive the others 
of a right to tax, and that with regard to the 
retainer, the Master was competent to decide 
the question, so that it was not necessary to ' 
have the question sent to law. His lordship : 
ordered that William Cox should be served ! 
witli a copy of the petition, and said, that if j 
Mr. Hare wished it, the petitioners must con- 1 
fess judgment in the action at law, without 
prejudice to the question of retainer and right 
to taxation. 

^tcc^Cljaittrllnr ilBntcc. 

Sewell V. Godden. Feb, 24, 1847. 
ArPKARANCE.--29TH ORDER, 1845. 

Where a svbpatna had, by order of the court, 
been served upon the solicitor of a d^end- 
ant out of the jurisdiction of the court, the 
plaintiff cannot, under 29th Order qf May, 
1845, obtain leave to enter his appearance. 

‘ This was a motion on behalf of the plsuntiff, 
to enter an appearance for one of the defend- 
ants, who having anawered the original biU and 


entered hts appoMmee, had gone out of the 
jurisdiction. Or Ihe bOi being amended, the 
court made an order, that the subpoena to an- 
swer the amended bill should be served on the 
defendant's solicitors. 

C. Barber, for the motion, referred to the 
26th and 29th Orders of May, 1845. 

Speed, for the solicitors of the defendant, re- 
ferred the court to the case of the Marquis of 
Hertford v. Suisse, 9 Jurist, 1001, 

The Vice-Chancellor, on the authority of that 
l ease, refused the motion. 

Holroydv. Wgatt. Feb. 26, 1847. 

VENDOR AND PURCHASER. — PAYMENT OF 
PURCHASE MONEY, — INCOME TAX. 

Upim motion for payment of purchase money, 
with interest, into court, a deduction on ae^ 
count of the income tax was not allowed to 
be made part of the order. 

Mr. Pigott made the usual motion on behalf 
of the purchaser, for leave to pay his purchase 
money and interest into court, the amount due 
for the income tax being first deducted. 

Mr. Spence resisted the deduction of the 
amount due for the income tax, which the 
officers of the court had unanimously stated 
ought not to form any part of the order. 

The Vice-Chancellor said he must dechne 
making the order as prayed, with the deduction 
for the tax. The order, without this, might be 
taken. 

Oiicnrs IStnrfi' 

(Before the Four Judges.) 

Poole V. Cowan. Hilary Term, 1847. 
ASSUMPSIT. — MONEY HAD AND RECEIVED. 

Cattle belonging to A., imported into this 
country, died on the voyage, and were after- 
wards disposed of to B., a soap boiler, who 
was to make what he could of them, and, 
after deducting expenses, to render an ac- 
count to A, An account was afterwards 
rendered, which was alleged to be frau- 
dulent. 

Held, that an action of indebitatus assumpsit 
for goods sold and delivered would lie for 
the balance due from B. to A., and it is for 
the jury to dedde whether more was due to 
A. than what appeared on the face of the 
account given by B. 

This was an action for money had and re- 
ceived to the use of the plaintiff. Plea non as- 
sumpsit, and payment of a sum of money into 
court. The case was tried before Lord 
Denman, C. J., in London, last July. Ibe 
plamtiffwas the owner of 26 oxen imported 
into this country, which, in consequence ofihe 
state of the weather, died on the voyage. When 
the vessel arrived in the Thames the carcases 
of the oxen wm disposed of by the plidnttff to 
the defendant, a soap bmler, for hhn to iliqiose 





af theoi to the heet advaoUig« he coul4» «Bd» 
after deducting ^peneee, to render an account 
to«the plaintiff. It appeared in evidence, that 
the defendant disposed of the carcases, -and 
rendered an account to the fdaintiff, which was 
alleged to be frauduk^, and evidence was ad- 
duced to show that the defendant, after deduct- 
ing all his reasonable expenses, had benefited 
to a greater extent than he stated in his ac- 
count. Upon these facts, the learned judge 
left it for the jury to say, whether the defend- 
ant had received a net produce to a greater 
amount than the sum paid into court. Verdict 
for the plaintiff. 

A rule nisi was obtained for a new trial on 
the ground of misdirection. 

Mr. Crowder and Mr. Ball showed cause. 
The plaintiff is entitled to recover in this form 
of action. If the defendant, after the lapse of 
a reasonable time, refuses to account, or de- 
livers a fraudulent account, it may be presumed 
he has received the money for the goods, which 
is moTipy received to the use of the plaintiff. 
Hunter v. IValsh.'^ 

Mr. Whitehurst and Mr. Bramwell contra. 
The defendant would be liable to the plaintiff 
for not properly accounting for the proceeds of 
the sale, but he is not liable in this form of 
action, 'fhe agreement was for tlie price of the 
fat of the oxeni but the money proved to be re- 
ceived was for a manufactured article. It is 
said, in llarrey v. Archbold,^ that in an action 
for money ha<i and received, the plaintiff must 
give evidence of a particular sum to which he 
is entitled. They cited Nightingal v. Devisme,^ 
Scott V. Miller,*^ Williams v. Vines, ^ Bovill v. 
Hammond J 

Uord Denman, C. J. I think the case was 
properly left to tlie jury, and it is in accordance, 
with all the cases cited, except the dictum of 
Lord Tenterden, in Harvey v. Archhold, ^‘that 
the plaintiff ought to give evidence of the par- 
ticular sum he was entitled to recover;” which, 
I think, was an observation not required to be 
made by the facts of that case. Here the de- 
fendant buys certain goods of the plaintiff, and j 
is to render an account of the proceeds of the 
sale, and when he has done that, I think any ' 
balance in favour of the plaintiff is money had 
and received to the use of the plaintiff. It was 
evident the account was falsified in several par- 
ticulars, and therefore it was for the jury to 
draw the inference as to what w^as due to the 
plaintiff in the best manner they possibly could. 

Mr. Justice Patteson, The agreement here 
18 , that the defendant should pay to the plaintiff 
the net produce t)f tlie sale of those animals, 
and it has been said that a special action for 
non-accounting is the proper remedy ; but it 
being proved tW there was a balance in the 
hands of the defendant, 1 think the question of 
amount was properljr left to the jury, 

Mr. Justice Colertdge. There appear to he 


Starkie, 224. ^ 3 Barn. & Cress. 626. 

5 Burr. 2589. ^ 3 Bing. N. C. 811. 

6Q.B.K.355. ' 6 Bam. & Cress. 149. 


two questions, — first, ha4 any money been re« 
ceived by the defendant, ana secondly, what 
was the amount ? An account was rendered, 
and the conduct of the parties rendered the 
matter beyond doubt that some money was 
received. Then, as to the amount, the plaintiff 
is not bound by the defendant's account, and if 
the juiy are of opinion that more has been re- 
ceived than has been paid into court, I think 
the plaintiff is entitled to the verdict. 

Mr. Justice Erie, I am of the same opinion. 
I think, upon these facts, that the defendant 
would be nlible in an action for money had and 
received, and the amount was properly left to 
the jury. 

Rule discharged. 

Caurt af 

Cobbett V. Oldfield. Hilary Term, Feb. 1, 184/. 
AFFIDAVIT. — ADDITION. — JURAT. — COSTS. 

When there is a defect in the jurat of an affi^ 
davit the court will discharge the rule with 
• costs. 

In an affidavit made by several dejionents the 
name of one was written against the jurats 
Jbui it did not apjxear that he was the perstm 
making the affidavit. Held, insufficient. 

An affidavit must contain the addition of each 
deponent. 

This was a rule calling on the defendant to 
show cause why an attachment should not 
issue against him for having obstructed service 
of the process of the court. 

White showed cause, and objected that the 
( addition of one of till deponents who swore to 
the attempt to serve the writ, was not stated 
in the affidavit upon which the rule was ob- 
tained. He cited Rex v. Justices of Carnarvon, 
5 N. & M. 4S1 ; Reg. Gen. H. T. 4 W. 4; 
T. T. 1 G. 4 ; 8 Price, 601 ; Reg, v. Reeve, 4 
' Q. B. rep. 211. 

Pollock, C. B. The rule must be discharged, 
but without costs. 

White then submitted that there was also an 
objection to the jurat, and upon that he was 
entitled to discharge the rule with costs. The 
objection was, that tlie name of one of the de- 
ponents was written opposite the jurat, but was 
not mentioned in it, nor was he in any ww 
identified as one of the persons making the am- 
davit. Frost v. Hayward, 10 M. & W, 6/3^ ; 
Blackwell v. Allen, 7 M. & W. 146. 

Pashley, coxxirh., submitted, that on mere tech- 
nical objections the court would not discharge 
the rule with costs. 

Pollock, C. B. We are bound by the autho- 
rities, and I must add that 1 do not regret that 
the court has come to that determination. 

Parke, B. Attorneys blundered so often, 
that we said we would in future give costs, and 
we must keep to our word. 

Rule discharged with costs. 
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CHANCERY SITTINGS. 


Tuesday 
Wednesday 
Thursday , 

Friday , . 

Saturday • 
Monday 
Tuesday 
Wednesday 
Thursday . 

Friday • 
Saturday . 
Monday 
Tuesday 
Wednesday 


i)n:a0tcr of tfje Kolto. 

AT WESTMINSTER. 

RemMiig FMitloM. 

. . 15 Motions. 

.^(Petitions in the General 

• Paper. 

* • ) Pleas, Demurrers, Causes, 

• * V Further Directions, and 

* *2^1 Exceptions. 

. . S'J Motions. 


. . \ 

. . 24 I Pleas, Demurrers, Causes, 

, . 26 I Fur. Directions and Ex- 

. . 27 1 ceptions. 

. . 2a J 


Pious and Charitable Property. .For 2ad 
reading. Lord J. Manners. 

Rating Small Tenements. For 2nd reading. 
Mr. Waddingtoa. 

For the Sneody Trial and Punishment of 
Juvenile Offmlers. For 2nd reading. Sir 
John Pakington. 

To Encourage Life Insurance. For 2nd 
reading. Mr. Godson. 

Lunatic Asylums Regulation. Attorney- 
General. 

Intlosure Act Amendment. Sir F. Thesiger. 

Health of Towns. For 2nd reading. Lord 
Morpeth. 

Towns Improvement Clauses. For 2nd 
reading. 

This House will meet on the 12th April. 


LEGAL OBITUARY. 


Thursday . 

. . 29 

Motions. 

Friday 

. .30x 


Saturday . 

May 1 

pleas, Di^mnrrers, Causes, 

Monday 

. • 3 

r Funlier I Erections, and 

Tuesday 

Wednesday 

: ; sj 

Kxcejitions. 

Thursday . 

. . c > 



J Petitions in the General 

Friday , . 

• • ' i 

1 Paper. . 

Saturday . 

. . 7 

Motions. 


Short Ciuisos, Consent Causes, and C'onsetit Pe- 
titions every Saturday at the sitting of the court. 

NoTicE.—Coiiseiit Petitions must be presented, 
and copies left with Iho socretury, on or before the 
Thursday pvec<uling the Saturday ou which it is 
intended tlioy should be heard. 


PROCEEDINGS IN B^t^l-IAMENT RE- 
LATING TO THE LAW, 

of ilorhfi. 

NEV/ BILLS IN PUOGIIESS. 

Repeal of Insohauicy Jurisdiction of Courts 
of Bankru])tcy, Abolishing Court of Review, 
and Reducing Number of Commissioners. 
(No. 2.) In Committee. Lord Brougham. 

Markets and Fairs Clauses. — Public Under- 
takings Clauses. — Gas Works Clauses. — 
AYaterworks (clauses, — Passed. 

Indemnity. For 2nd reading. 

Commons Inclosure, No 2. For 2nd 
reading. 

The House will assemble on the 15lh April, 
in the new building, her Majesty having as- 
signed that portion of her palace for theuse 
of their lordships. 

^louiic of Commoiid. 

NEW BILLS IN PROGRESS. 

City Small Debts Court. In Committee. 
Mr. Masterman. 

- Law of Railways. For 2nd reading. Mr. 
Strutt. 

.Agricultural Tenant-right. In Committee. 
Mr. Strutt. 

Roman Catholics Relief. In Committee. 
Mr. Watson. 


1847, March 3.— Turner Prescott, of Man- 
chester, Solicitor, aged 41. 

March 9. — George Farren, jun., of I Jncoln’s 
Inn, Barristcr-at-Law, aged 37. Called to the 
bar 29th Jan., 1830. 

Afarch 9. — C. S. Short, of the Claphain 
Road, Solicitor, aged 40. 

March 14. — John Gross, of Ijiswich, Soli- 
citor, aged 4 1 . 

March 18. — William Ward, of Burslem, 
Stafibrdshire, Solicitor, aged 35. 

March Id- — R. F. H indie, of Preston, Soli- 
cito, aged 31. 

March 21. — William Fellowcs, of Dudley, 
\VorccsterKliire, Solicitor, aged s7, the father 
of the j)rofession in that town, where he had 
practised for more than 50 years, 

March 23. — .lohii Ascroft, of Oldham, Lan- 
cashire, Solicitor, 

March 25. — Henry Edmondes, of the Middle 
Temple, formerly Deputy Clerk of the Peace of 
the County of MidiUesex, aged 39, called to the 
bar 24th April, 1840- 

Alarch 27. — Bailey, of (Chester, Solicitor. 

March 29. — W^illiam Lloyd Roberts, of Car- 
narvon, Solicitor, aged 51. 

April 5. — Alexander Radclyffe Sidebottom, 
of Lincoln’s Inn, Barrister- at-Law, aged 74, 
the eminent conveyancer. 


THE EDITOR’S LETTER BOX. 


‘^A Constant Reader ” inquires, whether the 
officers of a friendly society, with the consent 
of a majority of the members, can legally invest 
the monies belonging to the society in the pur- 
chase of freehold property, the rents and profits 
thereof to be applied for the benefit oi such 
society ? And whether they can legally invest 
monies upon mortgage of real property, the in- 
terest to be applied for the benefit of the society ? 
The rules of the society being silent thereon. 

We are obliged to a “ Young Subscriber ** 
for the trouble he has taken, and will attend to 
the points he mentions. 

Erratum, — County Conti; Judges, p. 5,22, 
ante, for Turner, read W, Furner. 



DIGEST, AND JOURNAL OF JURISPRUDENCE. 


SATORDAT, APRIL 17, 1847. 

— “ Quod magts ad nos 
Pertinet,et nescire malum eat, agitamua.’* 

Horat. 


CONSTRUCriON OF THE COUNTY | It has been already noticed,*^ that the 
COURTS ACT. contains no prohibitory clause — in 

pother words — that it is not compulsory on 
" ; a plaintiff to sue in the County Courts in 

We continue to receive innumerable ' any case in which he might have brought 
communications relating to the County his^action in the superior courts before the 
Courts Act, and the construction to be ' passing of the Act 9 & 10 Viet. c. 95. It 
put upon its unintelligible and discordant | follows, that a plaintiff, who now brings his 
provisions. To the most urgent of tlie • action in one ol the superior courts, for a 
points mooted we propose occasionally to s debt or other cause of action cognizable by 
refer, even at the hazard of repeating some the County Court, runs no risk of being 
observations familiar to our readers. defeated, or met by a plea in bar to the 

As might have been anticipated, diffi- 'jurisdiction of the superior court, or by a 
culties begin already to be felt in carrying ' summary application to the court in which 
the act into operation, and there is a uni- the action is broujflit to stay the proceed- 
versal feeling of uncertainty with respect ings. The only danger tiircatening a plain- 
to the cases falling within its enactments, tiif, who prefers proceeding in one of the 
which causes a partial suspension of pro- superior courts for a cause of action within 
ceed ings for the recovery of debts under ! the jurisdiction of the County Court is, 
20/. This effect, however, we apprehend that he recovers no costs. A successful 
will he of temporary duration. To say no- plaintiff, suing in one of the superior courts 
thing of higher considerations, the emolu- for a cause of action cognizable in a County 
ments of the judges and other officers be- Court, is liable, in certain cases, and under 
longing to the County Courts, depend upon certain circumstances, to have his judg- 
the facilities and inducements afforded to ment curtailed of the amount to which he 
suitors to prosecute their claims under the was heretofore entitled, according to the 
recent act, and we have no doubt every statutes and the practice of the superior 
legitimate encouragement will be held out . courts, for his costs and charges in the 
to plaintiffs to resort to the newly es- action. This is the utmost extent to 
tablished tribunals. The superior courts which a successful plaintiffs interest can 
of common law, on the other hand, have • be compromised by continuing to sue in 
long since ceased to exhibit the jealousy . one of the superior courts ; and be can in 
formerly manifested upon any interference ■ no case be called upon to pay the defend- 
ivith, or attempted abridgement of, their Rant’s costs. He recovers the amount of 
jurisdiction. Indeed, on the contrary, the his verdict precisely in the same manner 
desire of the judges of the superior courts, as he did before the act of last session 
for several years i>ast, seems to liave been, came into operation, and, as we have just 
rather to rid themselves of the burthen of i intimated, there are a great variety of 
business, than to extend the limits of their cases in which a plaintiff, suing in one of 
jurisdiction. How this has liappened wc 

shall not stop now to inquire. Ante,vol. 32, p. 593. 

VoL. XXXIII. No. 997. 
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Con^trwtiqn of the County Courts Act, 


tlic superior courts, is still entitlt^d tp re- The only portion of tlie statute which 
cover costs from tlie defendant^ although bears upon the question is, the 129th see- 
the nature and amount of the claim might tion, which enacts, that if any action shall 
have entitled tlie plaintiff to proceed by be commenced in any of the Superior 
plaint in the County GouvU Courts* ihi^ aiiy cause (other than those 

The 128ib «xj^ea!sly«aacta, that befei«*|iet3fied in tlie 158th section,) for 

all actions which might have been brought which a plaint might have been entered in 
in any of the " superior c»)urts before the I the County Court, and a verdict sball be 
passing of this act, maj' still he brought iu found for the plaintiff, for a sum less than 
the superior courts, where the plaintiff 20/. in contract, or less than 5/. in tort, the 
dwells more than twenty miles from plaintiff shall have judgment to recover 
the defendant, or where tlie cause of | such sum only, and no costs ; and if a ver- 
action did not arise wholly, or in some ma- diet shall not he found for the plaintiff, the 
tcriai point, within the jurisdiction of the defendant shall he entitled to his costs as 
court in wdiieh the defendant dwells or betw'een attorney and client, unless, in 
carries on his husii^ess at the time of the cither case, the judge wdu) tries the cause 
action brought, or w'hcrc an officer of the certifies, on the back of the record, that 
County Court sliall be a party. the action was fit to be brought in the Su- 

\Vc concur with some oi‘ our corre- perior Court, 
spondents, that tin's section is |)regnant with it appearsto beas })lain asanything in the 
difficulties, and affords abundant materials act, the dei’endant can have no opj)ortunity 
for litigation. We are asked, if it is di j of sI)ou'ing that the ]>laintiff suing in the 
rectory, or only permissive ? if, in any of'l Superior Court selected the wrong tribunal, 
the events specified, the plaintiff wi:sl\mug \ until the result of the trial is ascertained. 
Jiis action in the superior court, or triaj/ re- Although no question should arise as to« 
sort to the County ('oe.rt, or to the 8u- the plaintiff dwelling more than twenty 
perior Court, at his ojjtion. Tijc language miles fiorn the del'endant, or tlie cause of 
of tlie statute is, that all such actions action arising wholly, or in some material 
and proceedings may “be brouglit and point, within the jurisdiction in which the 
determined in any such Superior Court, at defendant dwells or carries on his bii‘>iness, 
the tlcvtion of tlie ])arty suing or proceed- ! still, until the cause has been tried, it is 
ing, as iflliis act had not been pasi^ed I impossible to know wdiethcr the judge who 
and we cannot sec how effect can be given ■' tries it will consider it to he an action 
to tliese words by any ptlier construction j to he brouglit iu the Superior Court. Let 
tlian that which enables a plaintiff, in any | ns assume, howx'ver, that the trial has 
of the three events contemplated, to pro-' taken jilace, and a verdict is found for the 
cecd by action in one of the Superior i plaintiff, for less limn 20/. in an action of 
Courts, or by plaint in the County Court, i contract, or less limn fi/. in tort, and the 
at his discretion. The defendant has no judge who tried the cause refuses to cer- 
voicc in the matter. If lie means to resist !tify tliut the action was fit to he brought 
the claim, he must be prepared to attend ! in the Siqierior Court — what then ? The 
at Westminster, or at Whitceliapel, or at,- plaintiff is still entitled, in any event, to 
any one of llie three iiimdred places at | recover the amount of his verdict, and he 
which County Courts ai’e to be liolden is entitled to his costs, as in ordinary cases, 
throughout the kingdom, to w hich the in any of the events specified in the i 28th 
plaintiff has thought fit to summon him. section. Should the application on the 
The plaintiff, as wc understand tlie act, is part of the defendant then he, to enter a 
at liberty in every case, whatever may he suggestion to deprive the plaintiff of cosM^ 
the nature or extent of his claim, to take or by motion to stay the proceedings, upon 
upon himself the responsibility of suing in payment of the amount of the verdict, witU- 
one of the Superior Courts, rather than in out costs ; in either case, wdi on must the 
the County Court. Now, supposing the application he made? Will it be in time 
plaintiff to proceed in one of the Superior after judgment has been signed, qr after 
Courts, when he might and ought to have execution luis issued ? Is the defendaut 
sued in a County Court, and wlwn h to show, in the first instance, that Uio 
the defendant to question the exercise of plaintiff is not w ithin any of the three cx- 
the plaintiff’s discretion in selecting the ceplivc provisions contained in the 12&t{i 
wrong tribunal ? 'I'his is a point of ob- section ; or, is the plaintift^ in answer to 
vious importance, on wdiich the act of parlia- tlie defendant’s application, to show that 
mentand thernlesorpracticearealikesilent, llic caic falls within one of the causes spe- 
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cified in the 126th section, and that he 
was therefore justified in resorting to the 
Superior Court ? If the plaintiff, by affi- 
davit, establishes a prima facie case, show- 
ing himself to be within the exceptive pro- 
visions, is tlie defendant to be allowed to 
answer the plaintiff’s affidavit? Again, 
supposing the plaintiff desires to establish, 
or the defendant to negative the allegation, 
that “ the plaintiff dwells more than twenty 
miles from the defendant,'* to what period 
does the provision refer? Is it applicable 
to the time when the cause of action ac- 
crued, or to the time when the action is 
brought, or to the time when the affidavit 
is made ? Or, suppose the plaintiff desires 
to prove, that “ the cause of action did not 
arise wholly, or in some material point. 


at Liverpool 'with lp5 plaints; and 
Mr. Moylan, in Westminster, witli 83 
plaints. Some of the new judges have 
appointed separate clerks for each court 
town, whilst others have appointed a single 
clerk for the district, leaving it to him to 
nominate assistants. It has been stated 
that Arthur John Landor, Esq., a barrister 
of nearly seven years’ standing, has under- 
taken the office of High Bailiff in the Nor- 
folk district ! Whether this should he con- 
sidered infra, dig. by the bar we shall not 
take upon us to determine. 


SALE BY AUCTION WHEN VOID 
BY THE VENDOR EMPLOYING 
A PUFFER. 


within the jurisdiction of the court in 

tvhich the defendant dwells or carries on Thk distinction which exists at law and 


business at the time of action brought,” on 
what principle is the court to decide the | 
materiality of points upon affidavit ? 

With respect to t!ie jirovision, that ‘‘ if 
the verdict shall not be found for the plain- 
tiff, the defendant shall be entitled to his 
costs as between attorney and client ” how 
is the court to ascertain, when the plaintiff 
fails to prove any cause of action, that the 
action was for a cause for which a plaint 
might have been entered in the County 
Court? A plaintiff brings an action for 
unliquidated damages ; he fails to establish 
any right of action, and is nonsuited, or 
has a verdict against him ; who can say 
what amount of damages he would have 
been entitled to, if he could have main- 
tained his action ? How is II possible to! 
determine in such a case that the cause of; 
action was one for which the plaintiff would 
have had an adequate remedy by plaint in ' 
the County Court? j 

We have not gone tlirougli a tithe of the: 
questions which arise upon the construe- 1 
lion of the two short sections to which we 
liave referred. Before tliose doubtful 
points are disposed of, a fresh crop of diffi- 
culties will spring up, and we have no 
doubt points arising out of the County 
Courts Act, will furnish a very consi- 
derable addition to the ordinary business 
of tile common law courts. 

Meanwliile, the daily newspapers con- 
tain very imposing accounts of the opening 
of the new courts, especially in the metro- 


in e(jiiity, when the vendor employs a per- 
son to bid at a sale by auction, was care- 
fully examined, and accurately defined, in 
a case in the Court of Exchequer, which 
has recently been reported.’* 

In the case referred to, an action was 
brought against the auctioneer, to recover 
back th.e deposit paid upon the sale of cer- 
tain leasehold premises. The auctioneer 
announced that the sale was to be “ with- 
out reserve,” but it appeared that an agent 
of the vtMidors employed a person, who at- 
i tended and bid to enliancc the price. 

On the part of the defendant it was con- 
tended, that there was a well-esUiblished 
rule in equity, that one person iiniy be em- 
ployed by the vendor as a bidder to protect 
the })roperty iVom going below its real 
value, and that tlie same rule ought to 
prevail at law. ^On the other hand, it was 
insisted that at law ang secret bidding on 
behalf of the seller is a fraud and imposition 
on the purchaser, and avoids the contract. 

Baron Parke, in his judgment, observed, 

I that it did a))pear from the cases decided 
•in equity,'" that the employment by the 
I vendor or one person to bid, in order to 
!|n*otect the property, was not fraud, al- 
j though the fact might not be notified to 
the purchaser. Inlaw it was otherwise; 
f iords Mansfieldy Kenyon^ and Tenterden 
had all held, that where a seller employs a 
bidder, the (act ought to be notified to the 
public.*’ Law and equity were agreed in 


politnn districts and the large towns. 
Mr. Starkie commenced in the Clerken- 
well district with an entry of 147 plaints ; 
Mr. Sergeant Manning, at the Tower 
Hamlets, w'ith 1 plaints; Mr. Lowndes, 


’’ Thomelt v. Haines, 15 M. & W. 307. 

® Bramley v. Alt, 3 Ves. OJt) ; V/oodward v. 
Miller^ 2 Coll. 279; Meadom v. Tanner, 6 
Madd. 34. 

Howard v. Castle, G T. 11. CU'2; Wheeler 
V, Collier, Moo, & Mai. 123. 
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Statute of Limitations, 


tills, that it more than one person be em- 
bM» it 9nK^/Qntii to as the 

eiaploy«ien t ^ of more! thaon ^Qne jamnot be 
necessary ibr the piKitmicMii of 4 be pro^ 
pevty, and must only be, to enhance the 
price. The coorts of law and equity also 
agreed in bolding, that where it is an* 
nounced the iale is to be “ without rer 
serve,” if a person be employed to bid, the 
sale is vitiated, inasmuch as the vendor 
adopts the step he had undertaken not to 
take. It was not necessary in the presenl: 
case, therefore, to decide that a sale would 
be invalid if the vendor employed a person 
to buy the property in. It was enough to 
say, that at a sale announced to be “with- 
out reserve ” a person was employed to 
puff. 

The other barons, in concurrence with 
these view’s, decided tliat the sale was void, 
and the plaintiff entitled to recover back 
his deposit. 


STATUTE OF LIMHATIONS. 


WIIKN BARRED BY ACTION IN ANOTHER 
COURT. 

A DEMURRER was argued before Mr. Justice 
WigUtman and Mr. Justice Cresswelf, the 
judges who w'ent the last Northern Circuit. 
Mr. Unthank appeared for the plaintiffs, Mr. ' 
Addison for defendant, on the 20th November, 
1840, at Sergeant’s Inn Hall, /fhe judgment 
was given by Mr. Justice JVightman, at his 
Chambers in Rolls Carden, on the 25th of 
Feb. 1847, as follo>v8 1 — j 

“ This was an action of assumpsit for money 
bad and received, and upon an account stated, . 
and was brought into the Court of Pleas at j 
Durham. 

“ I’he defendant pleaded a’set-off of a debt 
on simple contract, to which the plaintiff re- 
plied, that the debt in the plea mentioned did 
not accrue to the defendant w'ithin six years 
next before the commencement of that suit. 

“ Tlie defendant rejoined by showing a writ of 
summons sued out of the Court of Queen’s 
Bench in July, 1844, and continued regularly 
down to a time subsequent to the date of the 
plea, and averring that the writ of summons 
was issued for the recovery of the debt men- 
tioned in the plea, and w'ithin six years from 
the time that it accrued. 

“ To this rejoinder there was a general demurrer, 
on the ground that the process of the Court of 
Queen’s Bench w^as not available as an answer 
to a replication of the Statute of Limitations to 
a plea of set-off in an action in the Court of 
Pleas at Durham. 

“ By the StaKite of Limitaticris, 21 Jac. 1, c. 
16, 8. 3, all actions upon the case, or of debt 
upon coirtract without specialty, are to be 


brought within six years after the cause of such 
action, aii^iiot 1 

“ The terms (^.tbe eta^i^ do not apply to the 
subject matter of the action, but to the remedy. 
The debt exists, though more than six years 
have elapsed, and the remedy liy actidh is 
gone 

“ The plea of set-offis founded upon the 13th 
sect, of 2 Geo. 2, c. 22, *that where there are 
mutual delfts between the plaintiff and the de^ 
fendant, one debt may be set off against the 
other.’ 

“ The statute of set-off says nothing of mii- 
, tual remedies, but speaks only of mutual de^s, 
j and construed literally, would enable a defend- 
ant to set-off a debt, although not recoverable 
I by action. But it has always been considered 
: that a debt to be set off must not only be cora- 

* pletely due, but that it must be recoverable by 
! action as well at the time of the commence- 
; ment of the suit, as of the plea pleaded, and 
I therefore a debt not recoverable by reason of 
I the Statute of Limitations could not he set off 
! if the statute were replied. Remington v. Ste^ 
!t?enjf, 2 Stra. 1271; Chappie v. Ihirston^ I 

j Cromp. & Jerv. 1, and by the 9 G. 4, c. 14, s, 
4, it is expressly enacted, that the Statute of 
I Limitations, (21 Jac. 1, c. 16, s. 3,) and that 
act shall be taken to apply to tbe case of any ' 

• debt or simple contract alleged by way of set- 
off either by plea, notice, or otherwise. 

“ I’he plaintiff in the |)re8ent case has re- 
plied that the debt mentioned in the plea of 
set-off did not accrue within six years before 
the coiriTiencement of the suit in the Common 
IMeas at Durham— and that is true, but it did 
accrue ^vithin six years of a suit commenced 
in the* Queen’s Bench at Westminster, and 
pending at the time the plea >va8 pleaded, as 
shown in the rejoinder. 

“ It was therefore a subsisting debt, and re- 
coverable by action at the commencement of 
the suit, and when the pica was pleaded, and 
fulfils all the reejuisites of a debt to be set-off. 
It could not, it is true, be recovered by action 
ill the Court of Common Pleas at Durham, 
hut that we think is no valid objection to the 
right to set it off. In actions in many inferior 
courts debts may be set-off which could not 
have been recovered there by action ; and if a 
debt under such circumstances as the present 
I could not be set-off, a defendant might suffer 
a hardship which it was the object oi the sta- 
jtule of set-off to prevent. A plaintiff residing 
abroad, and, if necessar)^ giving security for 
costs, might recover a demand against a de- 
fendant, in spite of a cross claim to a far greater 
amount, and which the defendant had endea- 
voured to enforce against the plaintiff by all 
the means in his power, but without effect, Ironi 
the ])laintifr s continued residence abroad. 

“ The present case is novel, but we se^ ti6 
sufficient reason to doubt the defendant’s right 
to set-off the debt, which is recoverable in the 
Court of Queen’s Bench, and our judginttit, 

! therefore, is for him upon this demurrer*” 
j Hutchinson and another v. Lax* 
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CHANCERY SALARIES ANI> COM- 
PENSATIONS. 

In stating tlie particulars of the annua) 
return made by the Accountant-General of 
the Court of Chancery,* we noticed--! st, 
the payments made from The Suiters' 
Fimdy' and 2ndly, those made from the 
“ Suitors' Pee and thus laid before 

our readers the mode and means of defray- 
ing some of the salaries of the judges and 
of tlie officers of the Court of Cliancory, 
and the compensation for abolished offices. 

The compensations, including 5,15<5^. 10^. 
paid to the late officers of the Court of Ex- 
chequer, amount to upwards of 57,000/. a 
year. The total of the payments for 
salaries and compensations from the Suitors* 
Fund being annually 71,548/. 4^. 5r/. ; the j 
total of those from the Fee Fund 136,177/. 
10^, 3rf. ; together amounting to 207,725/. 
145. 8rf. 

TIic salaries of the Master of the Rolls, 
^and of the Vice-Chancellor of England, are 
properly paid out of the Consolidated 
Fund. The Lord Chancel Ior*s emoluments 
formerly consisted entirely of fees, many j 
of which were abolished, and by the 2 & 3 , 
W. 4| c. 122, (intituled An Act for mak- 
ing provision for the Lord High Chancellor 
of England, in lieu of Fees heretofore 
received by him,”) 10,000/. a year was' 
directed to be paid to his lordship as a 
salary out of the Suitors’ Fund, and it 
forms the first item in the Accountant- 
Generals account. Surely that salary, 
being part of the rightful emoluments of 
the first Jaw officer of the crown, ought, 
like the salaries of other judges, to be paid 
out of the Consolidated Fund, and the 
suitors relieved from this grievous impo- 
sition. 

Out of the same public fund ought also 
to be paid the salaries of the Vice-Chan- 
cellors Knight Bruce and Wigram, amount- 
ing together to 10,000/. a year, which by 
the 4 & 5 Viet. c. 52, are charged upon 
and paid out of the Suitors’ Fund. And 
so also of the 11 Masters of the Court of 
Chancery, whose salaries and compensa- 
tions amount to 31,500/. a year, at present 
paid out of the Suitors' Fund and Suitors 
Fee Fund. 

We heartily hope that in the present 
session Mr. Watson’s motion for a com- 
mttSee of inquiry into all fees, salaries, and 
compensations in the courts of justice will 
be granted, and that when the salaries and 

See p. 517> ante. 


cotnpensatidins / in t4w GoUrt^of 
are brouglit under tlie’ constderatHm of !#te 
ct^miatee and re^ed te the House of 
€b.mmons, the suitors and their Aind will 
be reheted tlierefrom, and the enormous 
amount of Ibes now levied upon theeuitojrs 
in oi^der to create the Fee Fund' will be^ to 
a target extent, if not wholly, aliolished. 

COkPEi^TiON to ASSESSORS OF 
COURTS OF REQUEST. 

• -r— — 

To the Editor of the Leyal Observer, 

Sin, — As one of the assessors of the late 
Court of Requests, displaced by the operation 
of the new County Courts Act, I avail myself 
of your paper as a medium for suggesting that 
a meeting should he held of till parties circum- 
stanced like myself, with the view of urging 
jiipon the government our claim for compensa- 
tion. 

It is true the act under which we were ap- 
poii^ed, the 7 & 8 Viet. c. 9^, contained a pro- 
viso that no ass(‘^?s()r should be entitled to 
compensation for the loss of his office by rea- 
son of the passing of any general act for the 
recovery of small debts. And no doubt this 
would be urged as an objection to our claims. 

Whether, under the peculiar circumstances 
under which our displacement has occurred, 
even the letter of the act would bar us of our 
claim, may, I think, be open to question. For 
although the County Courts Act did abolish 
the courts of which we were judges, yet our 
title to be re-appoinlcd as judges of the new 
courts was distinctly recognised ; and our dis- 
placement from hffice is therefore less to be 
attributed to the force of the act of parliament, 
than to the fiat of the Lord Chancellor, in the 
mode in which he has thought fit to exercise 
his patronage. 

But however this may he, there can be little 
doubt as to the general equity of our claims. 
That the legislature did not intend that we 
should be displaced, except on the ground of 
incompetency, (which in a general way cannot 
be alleged,) is too evident to require argument. 
And the express declarations (amounting to 
positive pledges) by members of the govern- 
ment, when the bill was introduced, recog- 
nised beyond all dispute the same principle. 
I do not now mean to discuss the .question 
how for good faith has been observed in this 
matter towards us— I simply advert to it as 
proving the animus of the legislature as re- 
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garded our rjght to the ajppoii^tmenta — and our 
equitable title therefore to jCO^pje^aation for 
the loss wc have suffered^ Certainly the fact of 
the legislature reserving to’ us si title to be re- 
appointed-^znaking an e^^press exception in 
favour of attorneys QSke myself) from tlie gener 
ral rule of eligibiiity — is in itself an admission 
of our claims. And if these claims have been 
wrongfully thrown aside— contrary to the plain 
intention of the legislature — we I think, 

good ground for asking for compensation ; and 
should the government refuse to entertain our 
demand, I cannot but thinlt that parliament 
would listen to us. 

Otherwise there has been a manifest wrong 
done to us, not merely in misleading us with 
false expectations, but in inducing us to sacri- 
fice other objects in the confidence of our re- 
appointment ; these sacrifices being in every one 
case attended with the positive loss of time, 
money, and valuable professional engagements. 

It is certain, however, that the object in view 
is not likely to be attained, except by our unit- 
ing for the ])urpose. I venture, therefore, to 
suggest, that all parties having an interest in 
the question should meet to consider the proper 
steps to be taken. 

If any j)er8on8 in a similar position to my 
own slumld, on reading these suggestions, con- 
cur in my view, you would probably be good 
enough to be a medium of communication be- 
tween us, and in this way we may be able to 
form a plan for a general meeting. 

London, \Wi April, 1847. H. S. 

We beg to call particular attention to 
this letter, and will transmit to our correspond- 
ent any communications we may receive.-— Ed. 

THE EASTER TERM EXAMINATION. | 

The notices of admission on the Roll of At- 
torneys for this I’erm, as appears by the printed 
list, including those by special leave of the 

judges, are 136 

Of these candidates there have been al- 
ready examined 19 

Leaving the number to come up ,117 

It may be anticipated that the usual propor- 
tion will postpone the day of trial, (generally a 
very large per centage,) and if so, the number 
will be considerably leas than lOO, and the 
actual addition to the ranks of Uie profession 
will not be of so fesuful an amount as the 
nev^spaper readers may suppose. 


of Attornejis.-'^'^al^ticalDiffest. 

LAW OF ATTORNEYS. 

MODE OP SERVING CLERKSHIP. '' 

Ins trial on the recent Western Circuit, be- 
fore Mr, Justice Cresswell, an articled 
who had instituted a. prosecutiou against three 
persons for assaulting and robbing him, after 
giving evidence in support of the indictment, 
underwent a cross-examination, in which he 
stated that the attorney to whom he was ar- 
ticled, namely, Mr. Govet, lived in London, 
but that he, the witness, carried on business 
for him in the country. Having occasion to 
sue a great number of people, there was a 
strong feeling against liim, and he had become 
very unpopular. 

Mr. Justice CressweU, in summing up, said, 
the attorney was adopting a most irregular and 
improper practice in allowing an articled clerk 
to transact his business in the country, whilst 
he himself was living in London. The Queeny. 
Shearn and others, Cth April, 1847. 

We deem it necessary to call attention to this 
case, because we are informed that the practice 
of having branch offices at u distance from the 
usual residence of the attorney is very frequent. 
Independently of all other questions, some of 
which are rather serious, it seems that the 
service of a clerkship where the attorney does 
not personally superintend the business will 
not be deemed good service. 

ANALYTICAL DIGEST OF CASES, 

REPORTED IN ALL TUB COURTS, 

CTouvt^ of Common Halo. 
PRACTICE, 

ABATEMENT. 

The word “ residence ” in the 3 & 4 W. 4, 
c. 42, s, 8, (which requires a plea in abatement 
for nonjoinder to be accompanied by an affi- 
davit stating the place of residence of the party 
not joined,) means the domicile or home ” of 
such party ; therefore, an affidavit which de- 
scribed the party as resident at a certain place 
which was his home, was held a sufficient com- 
, 'fiance with the statute, although the party 
W'as not then there, but had gone abroad for a 
short time. Lambe v. Smythc, 3 D. & L. 712. 

Cases cited in the judgment; Newton v, Ver- 

boke, 1 Y. & J. 257 ; Taylor v. Harris, 4 B. 

& A. 93. 

AFFIDAVIT. 

1. To support capias under a judge* s order, 

An affidavit of debt, stating that the defendant 
is indebted to the plaintiff in a certain sum on 
a bill of exchange for such an amount, and for 
money lent, interest, &c., without showing that 
the interest is payable' under a contract, is not 
sufficient. JVieele v. Snoulten, 2 C.fi. 320^; 
$. C. 3 D; L. 422. 

Cases cited in the jiidgeient: Clsllesn r. Leeaeir, 

C. A AL 406 f 2 DawL P. CLSai ; 4 Tyvwb* 

266 ; Drake v. iiiiidiag,.4 Dowl. P. C. 34. 
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2. Agents Ati affidavit iVorn m London, HetA, tliat tliis applicatiDn was inado top iatc« 

described the party makings it as the “ agent for Jones y. Datisi 33 L. O. 305. 
tb# defendant in this caose ;” Hekt, sufficient. 4. Authority of j^hriner. ^ Ptbeeedings set 
Matthewson v. Baistowy 3 D. de L. 327. -One partner lias no authority to direct 

3i jD^er*priori.— Where a defendant was de- an appearance to be entered for his co-partner,, 
scribed in the writ as “ Frederick C. Prosser/* in an actidn against them jointly as partners, 
an affidavit in support of an application to set and where ah appeAriiti:!e has lieeh sb entered 
aside the judgment for irregularity, entitled with the knowledge of the plaiiitiff*s attorney, 
“ Henry Symesr, Frederick Coulston Prosser/’ the court will set aside the proceedings with 
is insufficient. Symes v. Pi'osser, 3 D. & L. costs. Hambedge v. De Let Cruet and Francois, 
491; S. C. 15 M. &W. 151. 33 L. O. 306. 

4. Certiorari, how to he intituled, — On mov- 5. Trreguiarity. — Costs, — ^l*he court will not 

ing for a certiorari to remove a conviction, the^ refuse the costs of a motion to set a^ide an ap- 
affidavits must not be intituled as in any cause, | pearance and notice of declaration for irregu- 
if they are so intituled they cannot be read, i larity, on the groiidd that the defendant ought 
Fixparte PVeilwork and another, 33 L. O. 71. | to have ajjpliecl in the first instance to a judge 

5. Bankruptcy.— ‘Costs, — lime of mooing, — /at chambers. Burton v, Crawford, 33 I4. O. 
A rule calling on the plaintiff to pay costs on ' 356. 

the ground that he recovered a less sum than ; 
that for which he 61ed an affidavit in the Court I 
of Bankruptcy must, in cases of speedy exccu- i 

tion, be made mthin the first four days of the j V imlge’s order,' under’ stat: i & 

ensuiufj term, and in all cases before Anal ■ ^ ^ ^ J 

jnemen . ■ plaintiff proceed to execution witliiii two terms, 

Q«tcr<>,,vdictlier the IQth section judgment, confonnai.ly to R. 

rupt Act, 5 i: G Vic . c. 122, applies only to o w. 4, J. S5. mater v. Va lUchemont, 


ARREST. 

1. 1 <5' 2 Viet, c. 110. — R, Ilil, 2 IV. 4, J. 85# 
Discharge of prisout r.—K defendant arrested 


G Q. B. 544. 

2,^AJji{Uimt to hold to hail. — Judge\s order . — 
'f’hc court has power to discharge out of cus- 
tody a defendant arrested by order of a judge 
under the 1 ik. 2 Viet. c. 110, and the defend- 
ant may use affidavits to contradict or explain 
those on which the order was granted, jind such 
.nswere'.l by llie phunlitr in 

under the 1 & 2 Viet. c. 


cases in which abend is given under the 13th 
section. Smith v- Ttmj)erhj, 33 L. O. 28G. 

6 . Fi( ilu ) 'c \ — New afidmit. — The general rule 
of practice is, that if a party apjilying to the 
court fails from the incompleteness of his affi- 
davits, he cannot be allowed to make a fresh 
application on affidavits supplying the defect. 

But where the procecdiugvS on the first rule I alFidavits may b?. 
were rendered void and of no effect by reason \ showing cause, 
of an error committed, cither ])y the coiinse’ in ! A party arrested 

indorsing his bricl, or by the officer of the ! no, may appeal to another judge, subject to 
court in drawing up the rule, the court (Lord j opinion being rennewed by the court. 
Denman didjifantc) ijenujtied a second^ aj>|)lica- I Where an order is improperly made under 
tion to be iuade. The Queen v. The Fast Jjun^ j the 1 & 2 Viet. c. 110, the defendant is not en- 
caAur:‘ liudwaj Compi'ny, 33 L O, 3r7. • titled to set aside the capias, but only to be 

discharged out of custody. 

AVUEAiiANCis. | affidavit that deponent has been informed 

1. Time. — Since the 2 \V. 4, c. 39, s. 11, the ; that defendant had said that he was about to 
days between the 'riiursday before, and the | go abroad is not sufficient to obtain an order 
Wednesday after, Kaster-day are to be reckoned for arrest under the 1 & 2 Viet. c. 110. 

in calculating the time for aiipearance to a writ An affidavit for arrest under the 1 & 2 Viet, 
of surrmons, notwithstanding the Reg. Gen. c. 110, stated an edict of a foreign consul re- 
H. T. 2 W. 4. Harris Y. Rohiason, 3 D, tk L. quiring the defendant to return to the foreign 
813. country within a certain time, which time had 

2. Form of entering for defendant. — A plain- then elapsed; Held, insufficient to found the 
tiff who sues in person may, upon the defend* order. Talbot v. Bitlklcy, Graham v. Sa7idri-‘ 
ant’s default, enter an appearance in person for j 33 L. O. 307. 

him, although no such form is given in the 3. Judgment void under 7 8 Viet. c. 96, 

schedule of the Uniformity of Proce.ss Act, 2 s. 57. — In au action of assumpsit, wdiere the 
W. 4, c- 39. Smith v. Wedderbume, 33 L. O. sura claimed in the declaration is 40Z., and the 
143* defendant jdeads non assumpsit and a tender of 

3. Motion to .set aside sec, stat. — The goods loZ. 19^., the cause was referred by an order of 
of a diefendant (for whom an appearance had nisiprius, which was afterwards made a rule of 
been entered sec stat., and judgment signed court. The arbitrator awarded to the ])luintiff* 
for want of a plea,) were seized in execution the sum of 14/. Is. Qd., exclusive of the sum 
under a fi»fa,, on the 23rd of December. On paid into court on the plea of tender, judgment 
the 18th of January a motion waa made to set was entered, costs taxed, and writs of fi*fa^ 
asidft the appearance and subsequent proceed- and ca. sa. afterwards issued. 

ings on the ground that the defendanft had The court made a rule absolute for settings 
never been served with, any process, and that aside the judgment and execution, under the. 
the levy was the first intimation he bad that ,7'& 8 Viet. c. 96/ s. 57, w^ch abolishes arrest 
any action had been brought against him. bn final process where the sum recovered is 
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Im than 20/. Bichard y. Kinydw, 33 L.,p. 

‘ . 

ATTJtCHM9NT. 

1 . Fiersonal amiee. •— Peraonal scnrice of 
rule. Semble, that personal senribe, e^en of a 
mle for an attachment, majr be dispensed wUh 
where there is no other remedy, and it is satis* 
factotily shwn the party knows of the rule rad 
is evading service ot it. }VhaUey, in re, 14 M. 
&W. 731; S.C.31 L.0. 17; 3D.&L.291 j 
32 L. O. 326, 584. 

2. Second application on amended qffidamts,*^ 
Aruleforan attachment for non-paymentof costs 
pursuant to the Master’s allocatur and rule of 
court was refused, on the f^round of a defect 
in the service of the pow«r of attorney. A 
proper service was afterwards effected, and a 
fresn demand of the costs was made, and pay- 
ment again refused : Held, that a fresh rule 
might then he obtained for the attachment. 
Dixon V. Oliphant, 15 M. & W. 152; S. C. 

3 D. & L. 485. 

3. Demand of Costs, — A demand of costs, 
pursuant to a Master’s allocatur, indorsed on a 
consent rule, was held sufficient for an attach? 
ment ; where the affidavit stated that the de- 
ponent had served the defendant with a copy of 
the original rule and allocatur, at the same time 
showing him the original rule and allocatur, 
and had then demanded of him the costs al- 
lowed by the Master upon the said rule,” al- 
though it did not appear that any sum was 
named. Doe d. Tew v. BUlingham, 3 D. & L. 
769, 

ATTESTATION 6f COGNOVIT. 

A cognovit was attested as follows : — Duly 
executed by me the above-named R. G. in the 
presence of me the undersigned S, B,, attorney, 
on behalf of the said 12, U,, expressly named 
by him and attending at his request; and I do 
hereby declare that I subscribe iny name ^ 
witness to the due execution hereof by the said 
12. G., and as his attorney, and that previous to 
the execution hereof by the said 12. G., 1 in- 
formed him of the nature and effect hereof.” 
Held, that it contained a sufficient declaration, 
that the party was attorney for the person exe- 
cuting. Phillips V. Gibbs, 33 L. 0. 168. 

BAIL. 

Qualification, — Railway Shares in a 

railway company in actiml operation are pro- 
perty in respect of which bail may ^stify. 
Pierpont v. Brewer, 15 M. & W. 20l ; S. C. 
3 D. &L. 487. 

BANKRUPT. 

Discharge,^ Certificate.^On application to 
R judge at chambers, under the 5 & 6 Viet, c 
122, s. 42, to discharge out of custody a bank- 
rupt committed in execution, the production of 
his certificate from the Court of Bankruptcy 
will not of itself entitle him to discharge, but it 
is competent foif the party opposing nis ffis- 
* V a#divii that the bankrupt 


COUNTY COURT. 

Suggestion on the Bollr^Syffit — ^ 
nit . — In an affidavit in support of an applic^<m 
to enter a suggestion on the roll to deprive a 
plaintiff of costa, under a local courts ac^ the 
statemente of the defendant’s residence andl^ 
bility to be summoned to the particular court, 
must be positive and sufficient in themselves. 

Where, therefore, under the Middlesex Com 
of Requests Act, 23 G. 3, c. 33, the defradant 
having first described himself in his alnda^t 
as of “ No. 51, Bedford Row, Holborn, in the 
county of Middlesex,” afterwards steted that 
he resifled at the commencement of the achon 
in Bedford Row aforesaid,” and was then 
“liable to be summoned to the court of 
requests held at Kingsgate Street, H^born, 
aforesaid.” The court held that the affidavit 
was not sufficient under the provisions of me 
19th section of that act. Thome and another 
v. Jackson, 33 L. O. 167. 


charge to shmiv by k.-™.-, _ ^ , 

lias DCbn‘ gtd}ty ot gattdhg so as to bring bim 
#!tihih, tbe brbVisiopa of t|ie 3(th section 


COMMITMENT FOR CONTEMPT. 

Form of order,— Notice taken by courts of 
each other's practice , — a declaration for felse 
imprisonment, defendant pleaded, in justifica- 
tion, that the Court of Review in Bankruptcy 
ordered that plaintiff should stand committed 
for a contempt of the court, and that a warrant 
should forthwith issue for that purpose. And 
that Sir G. i2., one of the judges of the said 
court, afterwards, on, &c., according to the 
course and practice of the said court, made and 
issued out of the same court, upon the said order, 
his warrant in writing, whereby, after reciting 
the order, he directed the tipstaff of 
to arrest, &c. On special demurrer, Held : 

1 . That the words according to the course 
and practice of the said court,” with the context, 
did not n^icessarily imply that Sir G’ 

time of issuing the warrant, was a judge of the 

2. Or that, by the practice of the court, when 

they ordered a party to stand committed for 
contempt, one judge might issue his warrant 
or the apprehension, , 

3. ITiat these facts were essential to the 

plea, , , , 

4. That an arrest, conformable to the prac- 
tice of the court, was not admitted by the de- 

murrer. ^ 

Assuming that the plea did, in substance, 
state the proceedings to be according to the 
practice of the Court of Review • Held, further, 

6. That this court could not, on such mineral 
statement, pronounce the justification sufficient, 
since they could not judicially know the rales 
of practice adopted by a court of recent origin, 
and never communicated to them. And 

6. That, if they were to intend the practice 
of such court to resemble that of the supenor 
courts at Westininster, it was not confomablc 
to the practice that, on an order of comimtment 
by the court, one judge should issue his war- 
rant to appr^end. Fim Sandau v. iWucr, 

6 a. B* 773. 


C0UK5iBL*S SlONATtrRB. 

The signature of couhseil to 
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neecl not be stated in m^inff up tbe issue. 
JdM^s V. YabUm^U, 3 m Sc L. ^(VT. ^ • 

COURT 4>»F RBjaU?&RT8< 

Where a cause of actiem to which the pro*; 
visions of the 23 G. 2^ c. 30, a, 5, (The Toirer^ 
Hamlets Court of Requests* Act,) extends* ia' 
made the subject of an actiota in the su|)erif)ii’ 
courts, and tried on a writ of .trial before 1/he 
secondary, and a verdict is foimd'for less than 
40r., it is competent for the. defendant to avatil 
himself of the objection by suggestion under s. 
7> although the secondary has ndt power . tOi 
certify under s. 8. Capes v. Jones, 3 D & L. 
779. 

Case cited in the judgment : Forbes v. Simmons, 
9 Dowl. 37 ; 2 Scott, N. R. 198. 

CROWN. 

Right of Attorney-General to remove into the 
Exchequer actions touching the profit of 
Crown. — An action of trespass qu. cl.freg. was 
brought in the Court of Common Pleas, to 
whicli the defendant pleaded ])leas alleging, that 
the locus in quo was within the limits of the forest 
of Waltham, that the Queen was seised in fee, 
in right of her crown, of the forest, and jiistify- 
ingthetres])as8es as the servant and by command 
of the Queen. This court (after a two days' 
notice to and hearing counsel on behalf of, the 
plaintiff) ordered the cause to he removed into 
the Office of Pleas of the Exchequer, by a rule 
absolute in the first instance, on the allegation 
of the Attorney-General, that the profit of the 
crown came in question in the cause ; the plain- 
tiff being put in the same state of forwardness 
as he was in the Court of Common ^^leas. 
Attorney-General v. Hallett, 15 M. & W. 97; 
S. C. 3 D. & L. 685. 

Case cited in the judgment: Hammond's case, 
Hardres’s Reports, p. 176. 

DAMAGES. 

1. Amount of, in actions for tort. — In actions 
for tort, the court will not interfere with the 
damages found by the jury, unless tliejr appear 
to he grossly disproportioned to the irnury sus- 
tained. When, therefore, a landlord caused 
considerable injury to the crops of his tenant, 
by selling, felling, and removing timber, with- 
out applying for leave to enter, the jurv as- 
sessed the damages at 300/., the court refused 
to interfere, although the net value of the en- 
tire crops did not e.Yceed 200/. Williams v. 
Currie, 1 C. B. 811. 

Case cited in the judgment: Sharpe v. Brice, 2 
W. Blac. 942. 

2. Jury not bound to give nominal damages 
on promissory note, paid without interesU^^ 
Payment by one maker, plea of payment by an- 
other,^ A, being sued on a joint and several 
ptomissory note made by himself, and by B. 
and C., pleaded that he paid to the plaintiff, and 
the plaintiff accepted and received, the monies 
in me declaration mentioned, in iuU satisfac- 
tion and discharge of the debt anddamt^ee in 
the declaration mentioned ; Held, that the plea 
was snstained by proof, that the amount of the 
kbtisf Was p^d by u; 


, ^keh, 'also, \kkt^tbe jurj' l^e not bSfrf(& 
jgive nominal damage^, though the money trhr 
inot paid until soirie'^MS^ the maturity of 
the note* Biaumonitv^ Greatheadit 20. Jh 494 ; 

C. & lA ^ Lm ti3l« I 1 t' 

r 3* JUbtkifi ^ Midrfose.— *7luiid. case ttpon 

the 2> W. & M. c. 6,iS; 4, for double value, for 
(hstraiifaiiing^ no rent being due»llie jury ought to 
bt^direefeed^ if they find for the plaintiff, to give 
damages to <lr)uble the amount of the value of 
the goods : Held, tha^ a motion to increase the 
damages by the jury upon a trial in the. 

vacation, BUbdo after the first four days ofthe^ 
term, is too /late, Masters V, Farri», l C. B. 

UlSCONTINUANcn. 

After verdict. — In ordinary cases the court 
will not grant leave to a plaintiff to discontinue, 
when a verdict has been found against him and 
is not special. Assuming, that under peculiar 
circumstances the court would grant such leave 
they will not do so if there has been a delay, 
not sufficiently accounted for. As where a 
verdict for plaintiff was set aside on motion in 
Hilar)' Term, and the verdict entered for the 
defendant, and the plaintiff moved in Trinity 
Term to discontinue, without any explanatory 
affidaiit. Young v. Hichens, 6 Q. B. COC. 

DfSTRINOAS. 

1 . Affidavit. — In the affidavit to obtain a dis- 
tringas, it is not sufficient to state that the de-. 
fendant has not appeared ''according to the 
exigency of the said writ,” it ought to state 
generally that he has not appeared. Drags v. 
Bird, 3 D. & L. 617. 

2. In an affidavit for a distringas to proceed 
to outlawry, it should appear that a copy of the 
writ of summons has been left at some place, 
where it is probable that being so left, it may 
come to the defendant's knowledge. Vernon v. 
Pouncett, 3 D. & L. 744. 

3. Where calls had been made at the resi- 
dence of the defendant, and answers given ; on 
one occasion, that he was at home and ill, and 
could nut be seen ; and it was sworn that it 
was believed that the defendant was bed-ridden, 
and had been confined to his house for many 
years $ the court granted a distringas to compel 
an appearance, without the usual statement in 
the affidavit, of a belief that the defendant was 
keeping out of the way to avoid service. Wil- 
kins V. Jones, 3 D. & L. 747- 

4. The court granted a distringas for the 
purpose of proceeding to outlawry on an affi- 
davit which disclosed attempts to serve the 
defendant at his place of business, and the 
leaving a copy of the process with a clerk, and 
also, that the defendant’s place of residence 
could not be discovered. Roek v. Adstm, 3 D. 
&L. 817. 

DEATH OF PLAINTIPF. 

Ca. sa.-— Discharge from custody. — A. defend- 
ant is not entitled to be discharged out CiW- 
tody by reason of the, death of the plaintiff 
the delivery of a writ of . co. to the 
and before the time of^ 

Griffiths, 33 L. O. 213. 

A A 5 
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BECJJkJ^TlON, 

Capias, — The proceeding hy capias in pur- 
suance of a judge’s order under the 1 & 2 Viet, 
c. llo, is collateral to the cause^ and therefore, 
although the defendant is arre.«ited, and con- 
tinues in custody, the plaintiff may enter an 
appearance for him, file his declaration, and 
serve notice tliei^of, in the same manner as if 
no arrest had taken place. Nralft v. SnoulUnt, 
3 D. & L. 422 ; S. C. 2 C. 13. 322. 

EJECTMENT. 

1. Achi(mhih/ment of service hy ienaaVs at- 
torney. — Where a subsequent acknowledgment 
by the ;iU.oniey of the tenafit, is relied on to 
aid an iiisii/lioient service of the declaration 
Jind notice in cjectinent, the atlidavit must dis- 
tinctly show that the party is the tenant’s at- 
torney in the matter. Doe dein, litrynolds v. 
Hoe, 1 ( \ 13. 711. 

Case citefl : 'I’enny cl. MilKs v. Ciitts, 1 Sco!t. 

.V?. 

2. Jui at. — The jurat of an affidavit purported 
tube “ sworn in court, this IHh day of Nov.i 
1845,” was a Sunday, the jurat was defective. 
Doe d. IVilUatnsnn v. Roe, 3 D. tk, L. 328. 

3. 'Venani. — Where judgment had been 

signed against the casual ejector : Held, that 
X\\Q no lociis standi in court before 

appearance, to object to the validity of the de- 
scrij tion of the premises in the declaration. 
Doe d, ll illiamsoii v. Roe, 3 D. & L. 328. 

Case cited iii the judgnioiit: Doe d.Kiiig Wil- 
liam iho Fourth V. Koe, 13 Law .T., N. S. Kx- 
cIiecjucM*, .‘101. 

4. Nfd ice of appearance.'^ AVheu the declti- 
ration in tjectinent AVfis intitled of Trinity Term, 
Dth (instead of 8th) Viet,, and the notice had 
no date*, but retjuired the tenant to appear in 
next Micliachnas Term, (1845,) and a regular 
service was effected before that term, the court 
granted a rule for judgment. Doe d. Gyde v. 
Roe, 1 1 M. & W. 78F, j S. C, 3 1). & L. 309 : 
see 32 L. O. 585. 

5. Consent Hide. — In an action of ejectment 
on the separate demises of A. and B. against 
C, the wife of B., the defendant cannot at the 
trial, after having entered into the consent rule, 
lake llu; o’nection that the lessor of the plaintiff 
is her luisbnnd. Doe dem. Mcriyon and Daley 
V. Dalei/, 32 li. O. 614. 

6. Service of declaration. — In an action of 
ejectment brought against two persons as e.x- 
editors, service of the declaration upon one of 
them is sufficient to entitle the lessor of the 
plaintiff to judgment. Doe detn. Strickland y. 
Roe, 33 L. b. 46. 

r. Service of (kdaration and notice. •^Attor- 
ney, ^In a motion for judgment against the 
casual ejector Jor premises of which the tenant 
in possession was an attorney : Held, That the 
fact of the tenant in possession being an attor- 
ney made no dlBference in the nature of the re- 
quisite service of the declaration and notice in 
ejectment, and that service on the daughter of 
the tenant in possession on the premises was 


insufficient. Doedem. Fowler \\ Hoe, 33 L. O. 
258. 

8. Immaterial defects in declaration. — 
omission of the court in the title of a de- 
claration in ejectment, and of the venue in the 
margin, where the ffirmer appears in the notice 
at the foot, and the latter in the body of the 
declaration, are immaterial on an application 
for judgment against the casual ejector. Doe 
V. Roe, 33 L. O. 431. 

I FALSE JUDGMENT. 

On a return to a writ of false judgment of 
the proceedings in a court baron to recover a 
debt, the court was stated to have been held 
before K., Esq., steward of the said court, 
and IV. U. and W. M. and others, free suitors 
of the said court : Held, that it was not neces- 
sary for the proceedings to show that the 
steward was also steward of the manor : Held, 
also, that the above was the correct style of the 
court, and tliat it was not a necessary presump- 
tion that the steward acted judicially in the 
proceedings : Held, that it was not necessary 
to state the names of more than two of the 
suitors. Brown v. Gill, 3 1). & L. 823. 

Cases cited in the judgment : Jones v. Jones, 7 
Dovvl. 841 ; 5 M. & VV, 523; Clietwodo v. 
Crew, Willes, ('>14 ; Bishop v. Kaye, 3 13. A. 
605; Box v. Main, 4 T. 11.480. 

FEIGNED ISSUE. 

Where a feigned issue is directed, under the 
Interpleader Act, to try the property in certain 
goods, it may still be fnimed in the form of a 
pretended wager, notwithstanding the pro-, 
visions of the 8 & 9 Viet. c. lOQ, ss. IS & 19, 
altliongh a new form of issue is given by the 
schedule to the latter section. Lvard v. Butcher, 
3 1). &L. 815. 

FEME COVERT. 

Where a married woman is taken in execu- 
tion on a judgment obtained in an action coin- 
inenced against her when sole, the court will 
not discharge her out of custody, although it 
appear that she has no separate property. 
Banin v. Jones, 3 1). & L. 667. 

Cnso cited in the judgment; Doyley v. White, 
Cro. Jac. 323. 

FIERI FACIAS. 

A ca. sa. was issued against both defendants 
on the same day that final judgment was 
signed, and one of the defendants was taken 
under it, and subsequently discharged under 
the insolvent act. I’he plaintifl’ instructed the 
sheriff not to execute the writ against the other 
defendant, and the writ remained in the 
sheriff’s hands unreturned : Held, that a writ 
of Ji.fa., which was issued against the goods 
of the other defendant more than a year from 
the date of the judgment, was not irregular 
for want of the writ of ca. sa. being previously 
returned, or of a sci.fa. being issued to revive 
the j udgment, Franklin v« Hodgkinson, 3 (& 

L.,564. 

C&te cited in the jadgment: Greensbields y. 
Harris, 2 Dowl. N. S. 278 ; 9 M. & W, 77^. 
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HABEAS CORPUS. 

•1. Bankrupt • — warrant of a commitment 
of a bankrupt for not giving satisfactory an- 
swers, recited the issuing of a fiat. “ directed to 
her Majesty’s Court of Bankruptcy for the 
Leeds district,” against J. R, j and that J. R, 
duly surrendered to M. J. West, Esq., one 
of the commissioners of the said court autho- 
rised to proceed with the said fiat.” It then 
stated several examinations before M, J, TV,, 
Esq., after " being duly sworn,” and proceeded 
thus : — “ And whereas the said J, R. did, on,” 
&c., pursuant to a summons issued by me at 
the request,” &c., “ of the assignees,” &c., 
“appear before me the commissioner then 
acting in the prosecution of the said fiat,” “ to 
be examined,” &c. “And I, W, Burge, Esq., 
the said commissioner, in execution of the 
powers,” &c., “ proceeded to examine the said 
J, il.,” &c., and the said J, R. being tlien 
duly sworn and required before me to make 
true answers,” &c. The warrant then set out 
several questions and answers, and other ad- 
journments and examinations, where the bank- 
rupt was stated to be “ duly sworn ;” “ which 
answers not being satisfactory,” &c., “ these 
are therefore, &c. “Given,” &c., “at the 
Court of Bankruptcy for the Leeds district,” 
&c. Signed, “ W. Burge, Commissioner,’’ 
(L. S.) Held, on motion lor a habeas cor^ms, 
that the warrant was bad, as showing that the 
bankrujit was sworn at his examination, con- 
trary to the 8 & 9 Viet. c. 48, s, 1. Ramsden, 
in re, 3 D. & L. 748. 

* 2. Bankfupt. — A warrant of commitment of 
a bankrupt for not giving satisfactory answers, 
stated that “ a fiat in bankruptcy, directed to 
her Majesty's Court of Bankruptcy for the 
Leeds district, was duly., awarded and issued 
against Francis Ward “ and whereas the 
said Francis Ward did, on,” ^tc., “surrender 
himself to me, Martin Joifli Wesi, Esq., one of 
the commissioners of the said court authorised 
to act in the prosecution of the fiat,” &;c. It 
then set forth the examination and the ques- 
tions and answers, and proceeded, “ which an- 
swers of the said F. TV, are not, nor are any of 
them, satisfactory to me the said commis- 
sioner,” “ these are therefore to require you,” 
&c. 


Dowl. N. 8. 835 ; Exparte Daancey, 4 Q. B. 

668; 3 0, &D. 640, 

3. On motion for a habeas corpus: Held, 
that it is not necessary that a bankrupt should 
make and sign the declaration required by the 
8 & 9 Viet. c. 48, previous to such examination. 
It is sufficient if he do so previpus to the first 
examination. Bull, in re, 3 D. & L. 763. 

HEARING. 

Frivolous plea, — ^'The court upon motion will 
direct, tliaffthe demurrer, to what appears to 
he a frivolous plea put in for delay, be placed 
at the top of the special paper, so as to secure 
its being heard as soon as possible. Nye v. 
Roche, 33 L. 0. 306. 

INDORSEMENT OP DEBT, 

1 . TVrit of summons, — Amount of debt, — It is 
sufficient, where interest is claimed upon a debt, 
to state the time from which it is so claimed, 
without specifying the rate, Allen v. Bussey, 
33 L. O. 46. 

2. — TVrit of summons , — Residence. — Where a 
writ of summons is sued out by the plaintiff in 
jierson, the indorsement of his place of resi- 
dence should state either the parish, city, or 
town ill which such residence is situate ; and 
an omission in that respect amounts to an 
irregularity. Ruby v. Nicholls, 33 L, O. 355, 

INQUISITION. 

A commission tested 2l8tofFel)., and re* 
turnable 15th of x\pril, 1843, authorised the 
commissioners to inquire whether D. is now in- 
debted to the crown in any and what sums. 
The inquisition thereon, dated Isl of March, 

1 843, found that 1). was, on the day of tukimj 
the inqui iition, indebted to the Queen in a cer- 
tain sura, for customs duty on silk imported by 
him between the 8th and 14th of Feb., 1841. 
A. scLfa. issued on this inquisition, tested the 
30th of March, 1843. Held, Jst, that the find- 
ing in the inquisition was not inconsistent with 
the authority given to the commissioners, and 
that the form of the commission and inquisition 
was according to the established precedents. 
•2iidly, that the fact of the sci.fa, having issued 
before the commission was returnable, was a 
mere irregularity, and not a ground of error. 
Dean v. The Queen, 3 D. & L. 7TA, 


Held, upon motion for a habeas corpus to 
discharge the bankrupt, that the jurisdiction of 
the commissioner to make the order sufficiently 
appeared; although there are two commis- 
sioners in the Leeds district, and it was not 
stated that the fiat had been allotted to the 
commissioner in question, or that he was acting 
in the absence of the other commissioner, in 
pursuance of the rules and orders made by the 
iHuskrupt commissioners under the 5 & 6 Viet, 
c. .122, 8. 70. 

Held, bIbo, that it was not necessary to spe- 
cilv which of the answers were unsatisfactory ; 
aknough there were some, that taken separately 
and iqiart from the rest, could scarcely be 
deemea so. Ward, exparte, 3 D. & L. 

Cases cited ia the judgment: In re Hadland, 1 


Cases cited in the judgment : Attorney-Ceneral v. 
AnsleiuJ, 12 M. & \V. 520 ; Hex v. reurtioii, 3 
Price, 288. 

IIIREGULARITV. 

The copy of a writ of summons served ou 
the defendant was indorsed,— “ The ])laintiff 
claims 150/., and interest for debt, and 3/. 3^. 
costs:” Held, irregular, and that the motion 
was correctly made to set aside the writ of sum- 
mons as well as the copy and service thereof 
Chapman v. Becke, 3 D. & L. 350. 

Case cited in the judgment : FitzgeraM v, Evans, 
5 M & G. 207 ; 6 Scott, N. R. 220 ; 2 Dowl, 
N.8.916. 

ISSUE. 

1. The issue on a writ of trial need not state 
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the day of the return^ but ehould state the teste 
of the writ. The cburt will tiot, however, on 
account of that omission, set aside the issue, 
but win direct it to be amended, at the cpst of 
the plaintiff. Jefferies v. YablonM, 3 D. & L. 
807. 

See CcunseVs Signature. 

2. Similiters to replication. — Plaintiff having 
delivered a replication to several pleas, conclud- 
ing to the country as to each plea, but travers- 
ing one with a special inducement, added the 
SFimiliters, made up and delivered Yhe issues, 
and gave notice of trial. Defendant struck out 
the similiters, and gave notiqe thereof to plain- 
tiff, but did not deliver a rejoinder or notice of 
his intention to rejoin. Afterwards defendant 
craved oyer of an indenture mentioned in the 
special inducement, and delivered a rejoinder 
with a demurrer to the replication containing 
1})at inducement, and a similiter as to the rest ; 
and also gave notice that he should not appear 
on the trial, but should move to set aside any 
trial had. Plaintiff* proceeded to trial, and ob- 
tained a verdict, defendant not appearing. 

The court set aside the verdict and trial, with’ 
costs. Twy cross v. King, G Q. 11. 663. 

judge’s OllDEU. 

1 . How far a party concluded by his own con- 
duct. — A judge’s order to set aside a judgment 
and execution for irregularity was made, im- 
posing as terms on the defendant, that he should 
not bring an action ; and at the time such order 
was made, the attorney for the defendant pro- 
tested against the power of the judge to impose 
such terms, but he accepted the order and 
served it. 

Held, that the defendant, having accepted and 
censed the order, was precluded from after- 
wards objecting that the judge had no power to 
impose terms on the defendant that he should 
not bring an action. Pearce v. Chaplin, 33 L. 
O. 140. 

2. Particulars of demand. — Waiver by de- 
fen^nt — After an order for particulars of the 

e laintiff’s demand, \tith a stay of proceedings, 
as been obtained and served, the defendant 
may, by giving a notice of abandonment of the 
particulars to the plaintiff’s attorney, waive the 
order, and at the same time proceed in the 
action by delivering his pleas or demurrer. 
Maunder v. Collett, 33 L. 0. 269. 

3. Rule of Court. — A rule to make a judge’s 
order a rule of court with costs, is absolnte in 
the first instance if moved upon the aflfidavit re- 
quired by the Reg. Gen. Trin. 3 Viet. Black 
V. Lowe, 33 L. O. 260. 

JUDGMENT. 

Time. — When judgment in debt was signed 
for want of a plea : Held, that the time ran from 
such signings although the costs were not taxbd. 
Walter y. pe lUchempnt, 6 Q. B. 544. 

JUDGMENT A8 IN CASE OF NONSUIT. 

^ 1. Rul^ to disofhitinue, not a stay of proceed- 
The |4aintifr, being under a peremptory 
tind[ert4k1ng to go to trial oh the 10th 7anuaiy, 


r Courts of Common Law* 

obtained a side*^bar rule to discontinue on pay- 
ment of costs, the plaintiff undertaking to pay 
the said costs, and consenting to judgment of 
non-pros, if not paid in four days. On the 10th 
January, the plaintiff’s attorney obtained and 
served on the defendant’s attorney, an appoint- 
ment for taxation, at 11 o’clock on the i2th, at 
which time the defendant’s attorney attended 
before the Master, but protested against the rule 
to discontinue as being irregular, and declined to 
bring in his costs to be taxed ; and on the same 
day he obtained a rule absolute for judgment 
as in case of a nonsuit : Held, that tliis judg- 
ment was regular. A rule to discontinue is 
not a stay of proceedings. Beeton v. Jupp, 15 
M. & W. 149. 

a. Issue was joined on the 3rd June, 1844, 
and notice of trial given for the adjourned sit- 
ting after 'IVin. Term, 1844, which was after- 
wards postponed by consent to the sittings after 
Michaelmas Term, in the same year. The re- 
cord was at those sittings withdrawn on the 
ground of the absence of some material wit- 
nesses on the part of the plaintiff. In Trinity 
Term, 1845, the plaintiff obtained commis- 
sions to examine his witnesses abroad, and in 
July in the same year, the defendants also 
obtained a judge’s order for a commission to 
issue to examine witnesses on their behalf, 
which order contained the usual proviso, that 
the trial of the cause should not be proceeded 
with till the return of the commission. The 
defendants did not issue any commission : Held, 
that they had waived any right they might have 
had to move for judgment, as in case of a non- 
suit. Bordier v. Barnett, 3 D. & L. 370. 

3. After issue joined, and notice of trial given 
in a town cause for the sittings after Easter 
Term, it was made a remanet to the sittings 
after Trinity Term. The plaintiffs then made 
default : Held, that the defendant was entitled 
to move for judgment as in case of a nonsuit. 
Ladbrokc v. Williams, 3 D. & L. 368. 

Case cited In the judgmi-nt : Ham v. Gray, 6 
B. &C. 125; 9 1). & 11. 125. 

4. A rule to discontinue on payment of costs 
is no stay of proceedings ; therefore, where a 
plaintiff served a rule to discontinue, with an 
appointment to tax costs, and on the following 
day the defendant obtained a rule absolute for 
juagment as in case of a nonsuit : Held, that 
the judgment was regular. Baker v. Jupp, 3 
D. & L. 474. 

5. A rule for judgment as in case of a non- 
suit was discharged on a peremptory under- 
taking to try within two months before the 
under-sherifr ; notice of trial was given by the 
plaintiff to ^ at a court day to be held by the 
under-sherifr two days before the expiration of 
the two months, hot the under-sheriff did not 
hold any court for the trial of cases on that day : 
upon this the plaintiff gave a fresh notice of 
trial to try at a day subsequent to the expiration 
of the two monthcu and Uien tried the cause 
and obtained a verdict, the defendant not ap- 
pearin 

that this irregular, and^ ^iat 4he 
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trial must be set aside, with costs. Held, also, 
that as the court would have enlarged the pe- 
reffnptory undertaking of the plaintiff, had he 
come to the court for that purpose, instead of 
going on to trial, that it would in its diacretioo 
do 80 now. Bushncll v. Slack, 33 L. O. 93. 

6. Security for costs. — Assignees. — In an ac- 
tion by the assignees of a bankrupt, the plain- 
tiffs being the official assignee and the credi- 
tors* assignee, the former obtained a rule to 
stay proceedings until security for costs was 
given. The defendant was no party to that 
rule, and the security not having been given, 
and the proceedings in consequence stayed, the 
defendant moved For judgment as in case of a 
nonsuit: Held, that he was entitled to judg^ 
ment. Lawes and another, assignees, v. Bott, 
33 L. O. 431. 

7. Peremptory^ undertaking. — Where a rule 
for judgment as in case of a nonsuit, had 
been discharged on a peremptory undertak- 
ing to try within a certain time, and the 
trial took place after the expiration of the 
time, but before the court coxdd he moved for 
a rule for judgment for the default, the cr)urt 
granted a rule in the alternative for judgment 
as in case of a nonsuit, or for setting aside the 
trial. Bushell v. Slack, 33 L. O. 20. 

JURISDICTION. 

Discharge of Bankrupt under 5 6 Viet, 

c. 122, s. 42. — Where an application to dis- 
charge a bankrupt out of custody under the 
statute 5 & 6 Viet. c. 122, s, 42. has been re- 
fused by a judge at chambers, this court has no 
jurisdiction to interfere with that decision ; but 
a fresh application may he made to the judge 
at chambers, if the circumstances of the case 
will justify it. Waring v. Smith, 33 L, O. 92. 

LACHES. 

1 . Notice of trial having been given for the 
first sittings in Term, the l6th of April, the de- 
fendant obtained a rule for a special jury on 
the 9th, which he served on the plaintiff on the 
13th. The Master’s office was closed on the 
10th for the holidays, and remained so till the 
15th, on which cay the defendants served 
another copy of the rule on the plaintiff, to- 
gether with an appointment to nominate the 
lury on the 18th. Held, that the defendants 

.au been guilty of no laches; and the court 
therefore refused to discharge the rule for a 
Special jury, Gurney v. Gurney, 3 D. & L. 
734. 

2. Where proceedings are taken against good 
faith, the party must come promptly to set them 
aside, aa in the case of an irregulanty.^ There- 
fore, where a ludgment was signed against good 
faiths of which the defendant had notice on the 
6>th of April, an application to set it aside on 
the 20th of the same month was held too late. 

r V. Jones^ 3 D. & L. 77b. 

MAMDAMOa. 

1. Second application , — ^Where anilp for a 
tsandiamus to itompatik a corporation ^ ^ 


order has been discharged, on the ground that 
no (leioand and refusal have taken place, the 
court will not grant a new rule for amandamua 
to the same effect, though a demand and re- 
fusal have taken place since the discharge of 
the former rule. Thompson, exparte, 6 Q. B. 
721. 

2 . Defects in writ, how available , — Trav^se 
(f return. ^On demurrer to a traverse of the 
return to a mandamus, the defendant may im- 
peach the validity of the writ. 

So held by the (*ourt of Exchequer Chamber, 
affirming tfie judgment of the Court of Queen^s 
Bench . Clarke v. Leicestershire and Northamp- 
tonshire Canal Copipany, 6 Q. B. 898. 

Cus?o cited in the judgment : Uex v. Margate 
Pier Company, 3 B. & Aid. 220. 

3. Conviction. — When magistrates convicted 
a person under an act of parliament which was 
repealed, and they afterwards convicted him 
for the same offence under a subsequent act, 
but refused to enforce the penalty, the court in 
the exercise of its discretion refused to grant a 
mandamus to the magistrate to enforce the 
fienalty. Exparte Thomas, 33 L. O. 454. 

NEW TRIAL. 

4 cause was tried before the under-sheriff' 
during the long vacation, and a verdict found 
for the plaintiff’ ; a judge’s order was then ob- 
tained by the defendant to stay all further pro- 
ceedings until the fifth day of the next term : 
Held, that u motion made on the fifth day of 
term for a new trial was too late. Roberts v. 
Foulkes, 33 L. 0.71* 

NOTICE OF INttUIRV. 

Where the plaint’iffs had given a 14 days’ no- 
tice of a writ of inquiry in an action in which the 
venue was laid in Middlesex, and afterwards 
gave notice of continuance, which wae not suf- 
ficient if the defendant resided more than 40 
miles from London : Held, on motion to set 
aside the execution of the writ of inquiry, on 
the ground of insufficiency of the notice of 
continuance, that the defendant’s affidavit was 
sufficient, which described him as “ of 
land,’’ in the county of Monmouth, and which 
stated that he had received no other notice of 
continuance than the one so given, and that 
Ragland was 136 miles from London ; although 
it did not state in positive terms that lie re- 
sided at Ragland. Saunders v. Jones, 3 D. & 
L. 770. 

NOTICE OF TRIAL. 

In a London cause which stood for trial for 
the first sittings in Michaelmas Term, the plain- 
tiff, on the 24th of November, gave notice of 
continuance to the first sittings after Term: 
Held, thnt although this was virtually a notice 
for the affiournment day, the I5th of Dec., 
and the plaintiff had therefore full time to 
countermand the 1st notice, and iJive a fresh 
notice of tnql ; that he was not bpwd to do 
soy and tkat the xiotice ,c^tm^ 
aa^ipnt.', . Tp^min ' y# f 
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ORDBR OF /VDGB. 

**”***■ Prooinlflltted on thel 
l«hofJune, 1846, respecting judges' orders 
tor Judgment, does not necessarily render an 
order actually made ; though the execution of 
™ consent may have been improperly attested. 
Dtxon V. Sleddon, 3 D. & L. 097. 

And see Judger^ Order. 

OUTLAWRY. 


Mr, Freelififg for some of the defendants 
stated, that this was an appeal motion from a 
decision of Vice-Chancellor Wigram. Publi- 
cation in the cause passed on the 7th of January 
last. On that day a warrant was taken out by 
another defendant, and served only on the 
plaintiff for time to enlarge, which was granted 
on the 11th. ITie defendants for whom the 
learned counsel appeared received notice of this 
enlargement on the 18tli by a letter from the 


Affprmnf ;^«4 ■ , , cuiargemeni on me iBui t>y a letter trom tne 

disXr^l outlawry has been j plaintiff’s solicitor, but, nevertheless, proceeded 

newmo^fnn ft "" a loathe 9th of Feb. to set down the cause, and 

new motion lounded imrin nfTidnirifti i i j . 


C,- — T»iaa 11171, ICVCJDC il< Ull a 

new motion founded upon affidavits hot stating 
any fact subsequent to the first application, but 
will put the defendant to his writ of error. 
Sink V. PVgatt, 6 Q. B. 0(iG. ^ 


particulars op demand. 

1 . Action by railway engineer . — In an action 
n enifineer aurnirifif fLr. ..r 


W- wv av/« vavtTM bill/ l/AUO.C, ailWi 

issued subpoena to hear judgment pursuant to 
the llGtli Order of May, 1845. On the 24th 
of Feb. his Honour granted, with costs as to 
these defendants, the plaintiff's motion that 
the cause might be struck out of the registrar’s 
book for having been improperly set down by 

hear j„dg„.ent might be set 

" I ^^-rreennff contended that the Master had 
st^ed^niiiuber of miles^anrl^fn?.^ survey of a j no jurisdiction to enlarge the time for publica- 
velUng expenses usts’tin. tavern and tm- 1 t.on after it had actually passed. Car? v. Ap. 
books offirnce1nSni ?.I«^"'^f ^ ’ Stricklandy. Stride 

printer’s account ^ P i ^ Peav. 14G. At any rate these defend- 

* ■ 1 lie court refused to i ants ought to have been served with the war- 

ff in I • 


OTder fuUer partkulars. Higgins v. Ede. 15 
& }' •. 76 5 S. C. 3 I). & L. 470. n. 

2 . /I chon by railway engineer.^ In an action 
by an engineer against the committee of a rail- 
way company, for making the survey, &c., the 
particulars of demand claimed an aggregate 

sum for surveying and levelling the line, rnak- 
inir Lria.1 * . ■« 


rant to attend the ajiplication to enlarge. Re- 
ference was made to the cases of Chuck v. 
Cremer, 2 Phil. 113, (and 33 L. O. 112); 
Wallis y, Glyn, 19 Ves. 380. 

The Lord Chancellor, without hearing the 
other side, observed that the decision of the 
Vice-Chancellor appeared to be quite right. 


ing trial sections fin in. r : y 'ce-unanceiior appeared to be quite right. 

enffineers meptW levellers, ; After publication had passed, these defendants, 

XltorrarsisUnf af tf XT® ^ »>««“ done, intimated 

SO many miles at a certain sum per mile. The 
court refused to order fuller particulars, or to 
compel the plaintift’ to distinguish between his 
own jiersonal charges and those of the sur- 
veyors, &c., employed by him, or to particu- 
toze the sums actually expended by him. 

Renme v. Beresford, 15 M. & W. 78; k C. 3 


D. & L. 464. 


to he dis- 

, . ^ ' , I were 

then informed by the plaintiff that he was re- 
strained from proceeding by an order obtained 
by a co-defendant to enlarge the time of pass- 
ing publication. The orders of the Masters, 
until duly set aside, arc equally binding with 
those of the court upon parties having notice. 
His lordship was of opinion that these defend- 
ants had been properly ordered to pay the 
costs in the court below, (Mr. Wood, who ap- 
peared for the plaintiff, having stated that they 


pearea lor tne plaintiff, having stated that they 

RECENT DECISIONS IN THE SUPE. Honour expressly on the 

RIOR COURTS. * Sounds that the defendant had been informed 

*»P0RTED Bv „ of the Order to enlarge publication,) and must. 

cooutb SEVERAI. With equal propriety, pay those of the present 

“”• apphcation- 

aorh (Lhnntfnar. 

Hugfies v. Williams. March 26th, 1847. I 

^ 16 )— S'STTING down! 

CAUSE IN CONTBAVBNTION OP A MAS- 
tbs’s ORDBR. 

A djfmdant catmot, under the ll6th Order 
of May, t84S, «e# down the cause for hear - 1 

judgment \ 

foi^ny im vrd»r by the Master to ekatoe 
pMhtmtumastoeo^sn^. ^ 

An ord» tf a Master, however dbtioush/ 
btitdiiig «» HR smites Udemg 
•»<»«« (f tt tMUiOadysit^at^. ■ 


Kolls Contt. 

Arnold v. Arnold. March 23rd, 1847. 
AMENDMENT OP BILL*— DELAY. 

In general an order of coarse to amend dt- 
tamed at the Rolls in a cause attached to 
amther branch of the court cannot be dis- 
charged, except for irregndarity, or by tkt 
Lord Chancellor. But Quttre, whether 
the order might not he discharged at the 
Rolls, upon an ng^Hoetibn there, founded 
on an opinion eapressed as to the mmts of 
™ caw by thefo^e htfore whom the Otmoe 

Iff. 
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In tills case a motiofn Mras made to discharge 
an order to amend obtained as of course at the 
Rolls, under circumstances of delay in getting 
in the answers of some of the defendants 
similar to those mentioned in the preceding case 
of Foreman v. Grey, (reported p. 452, ante ) ; 
but the cause was attached to the Vice-Chan- 
cellor M^igram’s Court. 

Mr. Hare for the motion. 

Mr. Elderton contra. 

Lord Langdale refused the motion upon the 
ground that the order was not irregular, and 
that he could not discharge it upon the merits 
as shown before him, because the cause was not 
attached to his court. His lordship observ'ed, 
that the Lord Chancellor might discharge thaj 
order on the merits, because he had jurisdic- 
tion over the case as well as over the order, and 
might therefore deal with it on other grounds 
than those of its irregularity, whi(!h alone were 
open at the Rolls. lie added, however, that if 
he could assist the ])ractice Ijy discharging the 
order on the ground of the merits, as appearing 
to Vice-Chancellor Wigrain, he would willingly 
do so. 

FtccsilTjbanffllor of CPnglanb. 
Pesterrew WilUft. March 10, 1847. 

-PARTNERSHIP. — PRODUCTION OF DOCU- [ 
MENTS. ; 

A partner who has mixed accounts of the parU j 
nership transactions with accounts of his 1 
own private affairs is bountf in a suit in- i 
stitnieilfor an account of the partnership j 
transactions, to produce the hook containing , 
such accounts, 

"J'lTE hill in this case was filed for an account 
of certain partnership transactions between the 
plaintiff and defendant, and the answer of the! 
defendant having admitted the possession of cer- j 
tain accounts and documents relating to such j 
transactions, a motion was now made for jiro- j 
duction. The defendant objected to produce; 
his bankers’ pass book, upon the ground that : 
it was his own private hook, and as he had i 
found all the capital for the concern, the| 
monies ivliich had been received on account of 
the partnership were paid to him as a matter of 
course, and by him paid through his bankers. 

Mr. James Parker and Mr. Fisher, in support 
of the motion, contended, that the plaintiff was 
entitled to the production of all books and ac- 
counts in which any of the partnership trans- 
actions appeared, and that the defendant ought 
to have kept distinct accounts. 

Mr. Rolt and Mr. Willcock, contrk, sard, 
that the bill expressly charged that accounts 
had from time to time been settled between the 
parties, and prayed that such accounts might 
oe considered as settled, so that no discovery 
was necessary. There were also other books 
which contained accounts of all the partnership 
transactions, so that it could not be necessary 
to see the plaintiff’s private pass book. 

The Vice-Chancellor said, that, on the de- 
fendant’s own showing, t^en he received 
monies belonging to tM partnership be paid 


them into his baakm. They were therefore 
unquestionably partnership xnomee, and U was 
premature to say they were his monies, for 
until an account was taken they must be con- 
sidered as partnership property. If then he 
had blended the partnership accounts with ac- 
counts of his own private affairs, he must take 
the consequence. The usualt order must be 
made for production, with liberty for the de- 
fendant to seal up such parts as did not relate 
to the partnership transactions. 

13rurt. 

Johnson V. Boi'nes, Feb. 24th, 184 7* 

PRACTICE. — ERRONEOUS SERVICE OP 
SUnPOSNA. 

Jfa defendant is served with a copy of a sub- 
poena without the indorsement required by 
3rd Order of Dec,, 1833, i/* he come speedily 
to the court, he has a right to set the service 
aside with costs. A defendant having ob- 
tained an order to enter an appearance for 
the defendant on an untrue allegation of 
* the regularity of the service of the copy of 
the subpoena, the plaintiff applied to the 
court and got the order set aside with costs, 

I'he plaintiff in the suit served a copy of the 
subpoena u))on the defendant without the in- 
dorsement required by the 3rd Order of Dec., 
1833 ; he then, on affidavit of the due service of 
the copy of the subpoena, obtained an order to 
enter an ap])carance for the defendant. The 
solicitor for the ])luintiff afterwards abandoned 
the service and the order. 

A, J. Lewis, for the defendant, moved, on 
I behalf of the defendant, that the copies and 
! service of the subpoena might be discharged 
for irregularity, with costs, and also, that the 
order to enter the appearance should in like 
manner be discharged for irregularity, with 
costs, on the ground, that the representation 
of the due service of the copy of the subpoena 
Avas untrue. 

Fooks insisted that the defendant was not 
entitled to liave the costs, as the order was 
made in November, and she had acquiesced 
until February. 

The Vice-Chancellor was of opinion, that it 
was the right of the party to have the service 
of the subpoena set aside, and, if he came with 
speed, with costs, 'fhe order was made in 
November, and the apology for not coming till 
February made the case worse for the plaintiff, 
for he had obtained and served an order to 
enter an appearance for the defendant. . The 
service and the order must be discharged with 
costs. 

Quern’ll 

(Before the Four Judges.) 
the Overseers of ihe Township of 

Sittings in Banco after Hilary Term, Feb. 
13th, 1847. 

. — PBjaCT3C*«. 

An appellant parieh has the option of appeaU 
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tntj to the next p^actifjq^^ 

qft^ the service of the order_ of removal^ 

with th Bih^' ^^Quived by the 
4 Sf 5 W: 4, c. or after the actual 

removal of the paiijpex^ ^ ,. ■■■■ 

An order of removal ms made on the 15th 
of April, 1846, which, wiA jthc necessary docu- 
ments, was served on the appellant parish on 
the 80th. Ihe next seesiohs were held on ilia. 
7th July, but no notice of appeal was given for 
those sessions, nor wns any appeal then entered. 
On the 18 th July the paupers were repaoved. In 
September notice of appeal was given, and the 
the appeal came on to be heard at the October 
sessions. At the trial it was contended that 
the appeal was too late, that the appellants were 
aggrieved by the service of the order, and that 
under the 4 & 5 W. 4, c. 76, ss. 78 & 81, the 
July sessions wTre the next jiracticable sessions, 
'fhe ol>jcction was overruled, and the a])peal 
heard. 

Mr. Hall moved for a rule to show cause 
why a certiorari should not issue to bring up 
the order of sessions on the ground that the ; 
sessions had no jurisdiction. A practice seems 1. 
to be established by the cases Regina v. The 
Justices of Saiopr' and Regina v. The Justices I 
of the fTest Riding,^ that a parish has the ! 
option of api)ealing either after the service of i 
the order, or after the removal of the pauper, j 
That ])raclice is directly opposed to the spirit • 
of the Poor Law Amendment Act, which, as [ 
stated by Williams, J., in Regina v. The Justices j 
of Herefordshire;^ was to prevent the removal | 
of paupers till the settlement was finally ascer- i 
tained. 'Phe service of the order constitutes i 
the grievance, and the time for appealing dates | 
from that period. As soon as an appellant ’ 
parish receives an order it becomes liable to 
pay costs, and is consequently aggrieved. A . 
fresh right of appeal does not arise from the , 
act of removing the pauper. The one is the ' 
grievance, the other is only the conse(]uence of 
that grievance. Regina v. Bishop Wearmouthf 
Hex V. The Justices of Pembrokeshire J 

Cur, adv. vuU. 

Lord Denman, C. J., delivered the judgment 
of the court. We have paused before we 
granted a rule that might produce for a time, 
at least, uncertainty in the practice. The | 
motion is founded on the 4 & 5 W. 4, c. 76, 1 
ss. 79 Si SI, and a case in the Hail Court, be- 
fore Mr. Justice IVightman, Regina v. The 
Justices of the West Riding, in which he con- 
sidered that the making and serving of an 
order of removal, with notice of chargeability 
and copy of examination, might, since the 
4 Sc 5 W. 4, c. 76, constitute a sufficient ground 
to warrant an appeal. In coming to this con- 
clusion there was no intention to overrule the 
case of Regina v. The Justices of Salop, as to 
the point determined in it, that the appellant 
may treat the actual removal of the pauper a 

* 6 DowL ^2 Dowl. & LowndL 48B. 

• 8 Dowl. 638. ** 5 Bar. & Adbi; 94^2, 

« 9 East, 213. 


f i^yentce . to, ^e,, eppealedr But Mr.» ; 

ustice fPightnmp consi4e3^ea Jbe ap£>elknt, 
migH ,if he trejd jeitU^r the service, p 

the order, of rejnoval, with ihe. other documents,, 
or . the actual , removal of the. pauper, as the 
grievance to be a})pe£ded against ; and that no 
|>ractical inconvenience can arise from giving 
the appellant such an option, but rather the 
contrary; and in this view of the case we 
concur. On the point in question we are dis- 
posed to think that the cases of Regina x, 
Salop and Rcp^ina v. The Justices of the West 
Riding are not inconsistent. And this view of 
the case is in accordance with the view taken 
by Mr. Justice Paiteson, in Regina v. 7%e 
Justices of Middlesex J We therefore think it 
clcsirahle to declare immediately that we enter- 
tain no doubt on this subject, and that the prac- 
which has long prevailed is to continue; 
of course there will he no rule granted. 

Rule refused. 


(!Fji‘cT)rqucr. 

Pillcingtonv Cook. Hilary Term, Jan. 12, 1 847. 

SHKIllFF.— POUNDAGE.— FEES.— 
EXTORTION. 

A sheriff is liable, under the 29 Eliz. c. 24, to 
treble damages for extortion, notwith- 
standing the 1 Viet, c, allows additional 
fees. 

A declaration f ramed on the former statute is 
sufficient : if ike defendant relics upon 
the latter, he must plead it as matter of 
defence. 

This was an action against the Slierifl' of 
Yorkshire, to recover treble damages for taking 
more than is allowed by the 29 Khz. c. 24, in 
executing a writ of fieri facias. I'he declaration 
was framed on the above statute in the ordinary 
form. The defendant demurred, and the prin- 
cipal objection was, that the 1 Viet. c. 55, 
virtually repealed the 29th Eliz. c. 24, or if not, 
the declaration ought to have shown that the 
sum taken was greater than allowed by both 
acts. 

Rew in support of the demurrer. Since the 
1 Viet. c. 55, the sheriff may take more fees 
than allowed by the 29 Eliz. c. 4. Davies v. 
Griffith, 4 M. & W. 377. ITie statute of Eliza- 
beth only enables sheriffs to take twelve pence 
for every twenty shillings when the sum levied 
docs not exceed 100/., and sixpence for every 
twenty shillings above 100/. The prohibitory 
part of that statute extends to all fees b^ond 
poundage. Woodgate v. KnatchbuU, 2 T. R. 
157 ; Buckle v. Bewes, 3 B. & C. 688. But 
the statute of Victoria allows other fees beyond 
oundage, so that it in effect repeals the pro- 
ibitory part of the statute of Elizabeth. Tl^e 
plaintin ought therefore to have shown in his 
declaration that the defendant was not entitl^ 
under the statute of Victoria to take what he 
did. Thibauit v. Gibson, 2 M. & W. 88.; 
Simpson v. Ray, 12 M, &.W* 736 ; Clayton^ Vy 
Kynaston, 2 Salk. 5}’4 i ffewis v. Lark, PlowAi 


f 9 Dowl. 163. 



Superior Courts: E»ehequer.--^Chaneefy Sittings. 


569 


410; Usher v, Walter, 4 Q. B. rep. 653; The 
Trustees Northleach and Witney Roads, 5 B.& 
Adol. 978 ; Paget v. Foley , 2 Bing. N. C. 67^. 
Eifen if the statute of Elizabeth is not repealed, 
the same objection to the declaration would 
exist, for the offence does not arise from th4 
disobedience of that statute alone, but b:om the 
disobedience of both, and as the (qualifications 
of the latter act must be taken as incorporated 
with the f(jrmer, they must be negativeci by the 
party relying on it. 

Cowling contrd. The statute of Elizabeth 
gives poundage as a recompense for levying. 
Walden v. Vessey, Noy, 75. The statute of 
Victoria gives fees in addition to poundage. 
Curlewis v. Bird, 1 Dow. N. S. 752. The one, 
therefore, does not repeal the other, but both 
may well stand together. Besides, it does not 
appear by the record that any scale of fees has 
been allowed. The present action is founded 
on the general prohibition contained in the 
statute of Elizabeth, and the declaration is in 
the same form as that in Buckle v. Bewes, 3 
11. & C. GSS. 

Cur. adv. vult. 

The judgment of the court was delivered by 

Parke ^ 11. The 1 Viet. c. 5.5, was passed to 
increase and fix the remuneration to be paid to 
the sheriff or his officers according to the dis- 
cretion of the judges. This statute does not 
recite the 29 Eliz. c. 44, nor expres.sly repeal it, 
but leaves the right to poundage untouched. 
But then it was said that it imjdledly repeals 
the statute of Elizabeth as to the clause giving 
the penalty. AVe think the effect of the statute 
of Victoria is to legalise the receipt of fees be- 
yond the poundage only in those cases in 
which the judges should make any order to 
permit it. The judges might never e.xercise 
their power in any case, therefore it was onlv 
contingent whether the statute of Elizabeth 
would be altered by the statute of Victoria. If 
the court could take notice that the judges had 
e.xercisetl tliat power, as jierhaps they ought, 
(for they are bound to take notice of the course 
of proceedings of the superior courts,) still wc 
could not assume that such regulation had 
been made before the particular sum mentioned 
in the declaration was received, and conse- 
quently, so far as we can tell from the date, the 
statute of Elizabeth was in full force and unre- 
pealed in any respect at the time of the alleged 
offence. Therefore, the declaration seems to 
us to be sufficient. If the statute of Victoria 
expressly enacted, that in all cases in which the 
sheriff took no more than the additional sum 
sanctioned by the judges, he should be ex- 
empted from the penalties of the statute of 
Elizabeth, this declaration would nevertheless 
be good, for in that case the matter should 
come by way of defence. We think that the 
operation of the statute of Victoria was to con- 
stitute an exception from the statute of Eliza- 
beth only where it is expressly enacted that 
such cases should be exempt froiiii the opera- 
tion of that act. O^sequently oUr jui^ment 
uiiist be for the plaiiitiff ; but if the defendant 
will procure an affidavit that no more was taken 


than the scale of fees allowed, he may be let in 
to amend on the usual terms. 

CHANCERY SIITINGS. 

Horn QT^aitrellot. 

AT VrESTMINSTBR. 

Before and in Easier Teph, 1847. 
Tuesday • April 13 i . , 

Wednesday . . 

EASTER TERM. 

15 ( Appeal Motions and Ap- 
I peals. 

, 16 (Petition.day) Petitions. 


Thursday 

Friday • , 
Saturday . 
Monday 
Tuesday . 
Wednesday 

Thursday , 

Friday . . 

Saturday . 
Monday 
Tuesday • 
Wednesday 

Thursday . 

Fricftiy 
Saturday . 
Monday . 
Tuesday • 
Wednesday 
Thursday . 

Friday • , 

Saturday 



Appeals. 

( Appeal Motions and Ap« 
peals. 

grt J (Petition - day,) Unopposed 
( Petitions, and Appeals. 
241 

Mppe.!.. 

sb) 

Appeal Motions and Ap- 
^ peals. 


Appeals. 


^ J (Petition-day) unopposed 
* ( X^etitions and Appeals. 

. 8 Motions and A]q>eals. 

K. B. — Such days as bU Lordship is occupied in 
the House of Lords excepted. 

of MoTlei* 

See page 552, ante. 


Vict-Cftatuellor of Hnglanh. 

, A *1 .n 1 Motley r. Alston 2 denars, 
liiesday . April 13 ^ 

r Beale v. Ditto, demr. 

Wednesday . . 14 Gueprattev. Young, by order 

J Preston v. Huxley, ditto. 


Thursday . 

Friday . . 

Saturday . 
Monday 
Tuesday • 
Wednesday 
Thursday . 

Friday j , 

Satdrday • 
Monday • 
Tuesday • 
Wednesday 
Thutiday . 


EASTER TCUBf. 

. 15 Motions. 

{ (Petition-day) Petns. (un- 
opposed first), Short 
Causes, and Petitions. 

” Pleas, Demurrers, Excep- 

* 20 f tions. Causes, and Fur- 

* ther Directions. 

. 22 Motions. 

{ (Petition-day) Petitions, 
. 23 < (unopposed first) Short 
( Causes, and Causes. 

• Pleas, Demurrers, Ezeep- 

• tions, Causes, and Fur- 

’ 1 *her Directions. 

. 99 Motions. 



Fridoj 

Saturday . 
Monday 
Tuesday . 
Wednesday 
Thursday . 

Friday • , 

Saturday • 


Qhenewf \ 


• . 5<^: (sttMpfWMd SlMct 

( Cauiw» aadiCtiiaea. 

• • ^ Pteas, Demurrers, Excep- 

. • j ^ tioBs, Causes, and Fur- 

• • ^ tli«r Directiong. 

• • 

•' ( (Petition-day) Petitions, 

• • 7 < (unopposed first,} Short 

( Causes, nud Causes. 

. • 8 Motions. 


'Ftce'fF&aiircIIor itniglit ISrucf. 
Tuesday . April 13 J\Iotiontf»and Causes 
Wednesday 


Thursday . 

Friday . . 

Saturday . 

Monday 

Tuesday 

Wednesday 

U'hursday • 

Friday • • 

•Saturday , 

Monday 
Tuesday . 

Wedn(?aday 

Thursday . 

Friday , . 

Saturday , 

Monday • 
Tuesday , 

Wednesday 

Thursday • 

Friday . , 

Saturday • 


14 \ Bankruptcy Pe- 

I titions and Causes. 

XASTF.R TERM. 

Motions and Causes. 


. 15 

. 16 

. 17 

. 19 
. 20 


. 21 J 

. 22 
• 23 I 
. 24 

. 26 J 

. 27 j 

. 23 I 
. 29 
. 30 
May 1 




(Petition-day) Petitions and 
Causes. 

Short Causes and Causes. 

Pleas, Demurrers, Excep- 
tions, Causes, and Fur- 
ther Birectious. 

Bankrupt Petitions and 
Ditto. 

Motions and Causes. 

(Petition-day) Petitionaand 
Causes. 

Short Causes and Causes. 

(Fleas, Dotnurrers, Excej)- 
tions, Osuises, and Fur- 
ther Directions. 

Bankrupt Petitions, and 
J^Itto* 

Motions and Causes. 

(Petitiou-day) Petitions and 
Causes. 

Short Causes and Causes. 

Fleas, Doniurrers, Exce])- 
tions. Causes, and Fur- 
ther Directions. 

Ihinkrupt Petitions and 
Ditto. 

Fleas, Demurror.s, Excep- 
tions, Causes, and Fur- 
ther Directions. 

(Petition-day) Petitions and 
Ditto, 


8 Short Causes and Motions. 


'Fice-Cl^anccUor (SiDgram. 

Tuesday . April 13 f Exceptions, a d’ 


Wednesday . . 14 | 


Further Directions* 


Monday • 


. 19 

Tuesday • 

. 

.to 

Wednesday 

- 

, ft 

Thursday . 

• 

. Sf 

Friday . . 

• 

. f3 

Saturday • 

• 

. f 4 

Monday . 

, 

. S6 

Tuesday . 

• 

. 27 

Wednesday 

. 

. f8 

Thursday . 

• 

. 29 

Friday 

• 

. 30 

Saturday . 

May 1 

Monday 


. 3 

I'uesduy . 


. 4 

Wednesday 


. 5 

Thursday . 


. 6 

Friday . , 


. 7 

Saturday , 

, 

. 8 


Pieaa, Demurrers, Excep* 
tinnn, Causes, and Fur- 
tbar Directions. 

Moidons and dittos 

Pldas, Demurrers, Excep- 
tions, CansGS, and Fur- 
ther Directions. 

Short Causes, Petitions, 
(unopposed first,) and 
Causes. 

Pleas, Demurrers, Except 
tions, Causes, and Further 
Directions. 

Motions and ditto. 

Pleas, Demurrers, Excep- 
tions, Causes and Fur- 
ther Directions. 

Short Causes, Petitions 
(unopposed first,) and 
causes. 

[ Pleas, Demurrers, Excep- 
tions, Causes, and Further 
Directions. 

£ Short Causes, Petitions, 
< (uno}>posed first,) and 
( Motions. 


CHANCERY CAUSE LISTS, 
aortr crtiMtcclIar. 

Before and in Easter Term, 1047, 
AT WfcSTMlNSTIiU, 


S.O,G. A t torn cy- G en . 


EASTER lERM 

Thursday « . . 15 Motions and Causes. 

i Pleas,. Demurrers, Excep- 
tions, Causes, and Fur- 
ther Directions. 

! Short Causes, Petitiens. 
(unopposed, firsL) ana 
Causos. 


O. Black 
0, .Johnson 
O. Watts 
0, Caton 
Apperley 
The Company of 
Proprietors of| 
the Grand June- 1 
tion Canal ^ 
J Jones 
\ Ditto 
Henderson 
Al ason 
Dean of Ely 
Cooper 
Lewis 
Perry 

Blair 

Rawlins 

Dale 

Hobson 

Law 

Lenaghan 

Eversfield 

Allen 

Pearce 

Dunston 

Dobson 

Robinson 

Butlin 


I Masters & Wnr - ) 

< dens, &:c. of tljf> > appeal 
( City of Bristol. ) 
Chaylor do. 

Reynolds fur. dirs. hy ord. 
Hyde ;jj)poul 

Rideout do. 

Page do. 


Dimes 


iijtpeal 


Rose! do. 

Ditto j do. 

Eason do. 

VVakeman do. 

Bliss do. 

AYebb do. 

Cooper do. 

Bromley do. 

Moss do. 

Hamilton 3 appeals. 
Eyerett appeal. 

Law do. 


Smith 

Troup 

Knight 

Pearoe 

Paterson 

Lyall 

Wall 

Masters 


do. 

do. 

do, 

do. 

do. 

do, 

do. 

do. 







WeutvfOQ^.. 

{ Ounnnig 
Ditto 

{ Smith 
W instanley 
Sea win 
r Hodgkinson 
X Ditto 


do. 


rSlator I. 

4cau««s /”• 

Hards 1 
Ditto j 

Watson appeal. 
Bartow 1 . 

Jackson f 


of t6t ItCoIlo. 

Easter Term, 1847. 

(j u ncj MEKTs reserved,) 

Attorney-General v. Magdalen College, Oxford. 
Peistel V. King’s College. 

Allfroy V, Allfrey. ) 

Same t;. Same. ) 

Dormay v. liorrodnile, exceptions. 

I’LEAS AND DEMURRERS. 

Stand over. Dean of Kly v, Gayford, six pleas. 

CAUSES. 

Third cause day, VV alien v. Potter, 

C A . J . Jl. Hope V, Hope. 1 
irt heard, : A. .1 . Hope v. Same. >and petition. 

^ II J. Hoj)e t:. Same. | 

S. O. toJiUi siippl. hill. Hole V. Lord Bexley, Same 
Same, exons. 

Part heard, (Jljurcliinan v. Capon, fur. dirs. and 
Sts. 

Trinity Teryn, Ilargravo r. Hargrave, fur. dirs. 
d costs. 

Part heard, Augtirand <». Parry. 

J)o, Barnes u. Hastings. 

Trinity J Bagslnnv r», Parker. ) 

Term, [ Same r. Same. ) 

'To present petition, Stourton v* Jerningham. 
r Kendall r. Granger, ) 

Shortl Same v. Same, > fur. dirs. and coals. 

( SaiiK^ V. C,^nthew ) 

Part heard, Klderton v. Lock. 

Third cause day, Williams e. Grilliil'S. 

Counsel u. Ward, > 

Perring v. Same. f 

Pooley L\ IMajori banks, } 

Same u. Walhroolf. ) 
llicliardson v. Hastings. 

■W'heatl'*y v, Wheatley. 

Kilner r. Lead., | 

Same v. Day, | 

Gardler u. Gardler, fur, dirs. and costs. 

Pattison v, llawkeswortb, 

Plestow V, Cornbloom. 

Fryer v. Andrews. 

Coles V, Forrest, “I 

Same v. Same, > 

Ward V, Same. 3 

Fortnum v, Sliackel. 

Syms V. Lee, 1 
Corageo v. Same, > 

Same v. Vink. ) 

Judson V* Hawkins. 

Humble ». Fenw'ick. 

Attorney-General v, Wright, fur. dirs. and costs. 
Same v. Same, supple, bill. 

Same u. Corporation of Leicester, fur, dirs. and 
It*. 

Kirton v, Lyne, fur. dirs. and costa. 

Gordon v. Abdy« ditto. 


for. dirs. 
and 
costs. 


supple. 


fur. dirs. and costs. 


fur. dirs. and costa, 
and petition. 


|rW«bb V. £aBl:Sh8fteabttiy> 

Earl Shaftesbury Arrowsmith, 

Same a; Ponsoiuiy, 

Ponsonby v. Same, 

Same v. Graham, 

Same a. Ponsonby, 

Same V. Same^ i 

Same r. Lord Kiimaird, 

Same v. Same, 

Same v. Baron de Mauley, 

Same v. Kinnatrd, ^ 

Barton v. Mills, fur. dirs. and costs. 

Skip])er v. King. • 

/'Lee V, L^ckliiut, 

Wild V. Same, 

Leo V. Handy, 

IVild t*. Same, , 

Same V. Dawson, 

Same v. Longton, 

^Same n. Thexton, 

Fearensido v. Fearn, Same v. Kynaston. 

{ Dowding v. Bartley, 

Same n. .Same, 

Same v. Same, 

Fussull ff. Same, 

Same v. Dowding, 

Same r. Bartley, 

Same r. Dowding. 

Lubbock V. Chapman, Same r. Lubbock, fur. dirs. 
and cost.s. 

Wilkinson v. CI»arle.sworth, fur. dirs. and costs, 
i Smith V, Karl KfTlnghaiu, I fur. dirs. and costs. 
\ Same v. Same. 3 supple. 

Boll V. Dunmore. 

Palmer r. Wright. 

Dormay Borrodaile, I'ur. dirs. and costs 
A fter Trinity Term, Hoojicr v. Dunoon. 

{ Attorney -General v, Gilbert \ 

Same v, Birmingham School. J 
Andrews v. Bouslicld. 

1 Bourne u. Mole, 1 
j Same v. Klkington, V 
( Same ». Same. J 
Allorney-Gcneral v. Birch, fur dirs. and costs. 
Same r. Pretyman, ditto. 

Stand over, sitort, Clarke u, Samuel. 

G Wynne v. Jones, fur, dirs. and cost, s. 

( Easura v. Easum, 

\ Buckle V. Easura, > Rehearing. 

( Buckle V, Buckle, 3 

NEW C7AU.SES. 

i Sheringham v. Leainon, ) 

Same r. Potter, > fur. dirs. and costs. 

Same v, Stewardson, ) 

Daubney v. George. 

. ^ j Drapers’ Company \ fur. dirs. 

Attorney-Gen. | Hendrick’s Charity /& costs. 
Senhoiise v. Hall. 

Kiikman r. Booth. 


Vircs^tCljaiKeUor of lEnaltstuti. 

PLEAS, DEMURRERS, CAUSES, AND FURTIIEU DI- 
RECTIONS. 

Mosley a. Alston 2 dems., pt. hd. 

Benle V. Alston. dem» 

Garland v. Tanner, exons. 

Walsh V. Trevanion, dem. • 

Jackson v. Ward ditto. 

{ Parker u. Day T 
Ditto 0 . Goude J 
Stert V. Cooke. 



m 


^ miketii'rbuse itJbiti. 


7th Hatf, Hickson v. Bmltfi. 

!Sr.Dlr“"'! «“• 

Aioey V, Walker, d causes. 

J£wart V, Plitllips, fur. dirs. and costs. 

Woodfall V, Bagster, fur. dirs/. and costs. 

Gervis v, Gervi^, fur. dim. and costs. 

Thompson v. Day ditto- 

Attol-ncy'General y. Wflson. 

Muston t>. Bradshaw 

Hawlins v. Berketti fur. (iirs. and costs. 

Lewes v. Lewes. < 

Harris r. Green, it causes. 

Ward V. Gardiner, fur. dirs. and chats. 

Sewell V. Murray, 4 causes. « 

Whiteljall v. Sanders, 2 causes. 

Grundry v, New’buld. 

Brandon r. Brandon, 0 causes, exons. 

Johnstone r, lire. 

J'hynne t». Tooke. 

Attoruey-Gcn, v, Wright, fur. dirs. and costs. 
Fanson v. Vaughan, ditto. 

Traflfbrd r. Brooke, exons, and ditto. 

Smith V. Bury and Ipswich Railway Company. 
Bayden v. Watson, fur. dirs. and costs. 

Clare v. Clare, S causes. 

Goodhody v. Shuter. 

Harrison v. Andrews, fur. dirs. and costs. 
Monyiienny n Motiypenny, ditto. 

5 Ware V. Bowland ditto. 

^»S:tmc;f>. Wilson, cause. 

Wastell t*. Leslie, 8 causes, exons, and fur. dirs. 
Shorty Purnall r. Morgan, fur. dirs. and costs. 
Fussell V. Hooper, ditto. 

Rainbow v. Lamb, ditto. 


j Cooke V. Cholmondeley ) 

I Ditto V. JMoore | 

Sutton r. CliflTord, fur, dirs, and costs, 
llackett e. Clifton ditto. 

( ('larke V. Melville ) 

I Ditto V. Rockurds J 

Lassen ce v. Lager. 

Governors of Ciirist Church Hospital v, Grainger, 
by order. 

Long V. Bunny, 2 causes. 

Short, Perkins v. Ede, fur. dirs. and costs. 

Webb V, Webb. 


Byrn v. Hay. 

Herring v. Hay. 

Adams v. Dunn. 

Quash V. Roskrage, 2 causes. 

Cuming r. Bishop. 

Bouverie o. Bouverie, fur. dirs. and costs. 
Hiles V. Moore. 

Bate e. Bate, fur. dirs. and coats. 

Carpenter a. Bott, exons. 

Peed r. Gee. 

Munday v. Mills, fur. dirs. and costs. 
Ileyne v, Tyler, 2 causes. 

Duke of Beaufort v. Morris. 

Coflin 1 ’. Brind. 

Flower v. Gould. 

Edwardvs v. Priestly, fur. dirs. and costs. 
Steward v. Forbes. 

Iveson V. James. 

Tinslay v. Genese. 

Bourne v. Dufaur, fur. dirs. & costs. 

Short, Harmer V. Bartelott. 

Short, Edmonds v. Goater. 

Harris v, Thomas, 2 causes. 

Jarvis v, Uullaa. 

Short, Sala v, Macrooe, fur. dim. and coats. 


'k^irs^Cfiaiirtnor ttn^gM Brurt. 

CAUSES, ru nTHBR DIRECTIONS, AND EXCEPTfOMS. 


To fix a day, Sibson v. Edgeworth, 2 dems. 
Mortimer v. Hartley, exoiis. 2 sets. 

Atkinson v. Glover. 

Smith V. Smith, |,csiia 08 « 

13th April, Bannister v. Ellis. 

Kortwright a. M^Quehn. \ 

Ditto V, Barlow* 

I Blagrave v. Blagrave, 

< Ditto V. Dittos . 

( Ditto ??. Ditto. 

C Hester v. Russell, ) 
i Ditto V. Ditto. 3 
Climenson v. Hardy. 

Coombs V. Brooks. 

Ihlor V. Davies. 

Plunkett u. Coningham. 

Thackwell v. Collins. 

Adams o. Abbot. 

Hurkisson v. Bridge. 

Glenn v. Whowell. 

Johnson v. Kershaw. 

Feltham v. Clark. 

Austin r. Dutton, 
i Clare r. Clare, I 
{ Ditto V. Craig. J 

! Monro i?. Lucas. 

Peehell i>. Ditto 
Ditto V. Ilopegood. 

Ditto V. Lucas. 

Evans v. Croshie. 

26/h April, Bonsfield v. Mould. 2 causes. 

23rd April, IMilne v» Maegawran. 

( AVhitfiuld V, Lequentre, 

< Ditto V. Warner, 

( Ditto V. Weston. 

1.3th April, Fenton u, Nalder. 

Reeve v. Goodwin. 

mth April, Robley u. Ridings. 

Melford v, Kidout. 

27th April, Teed v. Carruthers, 5 causes, fur. dirs. 
SrdMay, Taylor v. 'Fhomas. 

Arrow v, Mellersb. 

Causes transferred from the Master of the Rolls 
to V, C. Knight Bruce, hy the hard Chancel- 
lor's Order, 



3Voodroffe v, Devon. 
Pennell v. Archbutt 
Same v. Same, 


original and 
supple. 


Purton u. Prior, fur. dirs. and costs. 

{ Hedges r. Clark, I 

Same v. Same. 1 

i llugbittle V. Hiilland, 1 
Same v, Marchaiit, > 

Morgan v. Parker. ) 

Reeve u. Frye. 

( Jones V. Evans, ) 

< Same v. Same, > 

( Davies v, Jones. ) 

Vincent v. Lane. 

Lancashire v. Lancashire. 

{ Darker v. Birch, *1 

Same v. Same, r 
W'ills e. Same. 

Sagar r. Petty. 

Roes V. Williams. 

Smith V, Smith. 

Scboliield v, Bourdieu. 

Indigent Blind School v. Bird, fur. dirs. and 
costs. 

Homing v. Archer, 5 causes, ditto. 



Chancery Came Came Lists. 


Kendall v, ,, _ 

Ricketts v. Beirl '' ’ * ’' ' ' 

Lester v* Arckdale# 

Onions 11 . Blakempre. 

Pettigrove i>. Rogers, ^ causes. 

Vice^^CIftancelliiT ^Sltgraiit. 

CAUSES, FURTHER DIRECTIONS, AND EXCEPTIONS* 

Maxwell v. Kebblewliite, 2 causes* 

To! son V. Dykes, 3 causes* 

Attorney>Gen. v. Florance, suppl. bill. 
Menzies 1^. Desanges. 

30t^ i4prt/, Williams v. Teale, 3 causes. 
Thompson v. Maddy. 

Dowle V. Lucy, fur. dirs. and costs. 

Hicks V. Graham. ^ 

Attorney- General v. NVard. 

Parlebean v. Wickham, cause and petition. 
Monypenny v. Dering, fur. dirs. and costs. 

I 'l'ennant v. Tennant, ) exons, and fur. dirs. 
Ditto V. Williams, J pt.hd. 

Waddilove V. Taylor, i fur. dirs. and 
Ditto u. Meador, ) coats. 

Weston V. Filer, 5 causes, ditto. 

{ Erie V. Dyson, > 

Ditto V. Bourne. \ 

Day u. Wells, fur. dirs. and costs. 

Shipton V. Rawlins. 

Harding v. Harding. 

Del res v. Rogers. 

Wilkin V. Gardner, fur. dirs. and costs. 

Moss V. Leigh, .3 causes, ditto* 

Phillipson v. Gatty. 

J Chapman v. Flumhly, ) 

Ditto u. Steward. > 

Meir V. Moir, fur. dirs. and costs. 

Knight V. Knight. 

Songster v. Crooks, exons, and fur. dirs. 
Girdlestone v. Richards, 4 causes, exons. 

^3rd April, Soiithccimb v. Bishop of Exeter. 
f6th April, Williams v. Teah*. 

Baker v. Baker. 

Nicholson V, Field. 

Snowlton v. Brooks, 

Moor V. Vardon, } 
fi^azno V. Lachlan. 5 


COMMON LAW CAUSE LISTS. 
iCHicctrfi 33cnrfj. 

NEW TRIALS. 

Remaining undetermined at tho end ot the Sittings 
after Hilary Term, 1817. 

Easier Term, 1816. 

London, — Tlie Cjuecn v. Benjamin Parker.— 
Serjeant Slice. 

Surrey. — Pemberton, D.D.v. Colls, D.D. — Some. 
Yorl, — Worth and another i;. Gresham and an- 
other — Dundas. 

Liverpool. d. Hayw’ard v. Tinslay— Cromp- 
ton. 

Chester. — Davis v. Falk— Chilton. 

Chester. — Doe d. Groves v. Groves — Wolsby. 
Glamorgan, — Doe d. Richards and another v. 
Evans — Chilton. 

OtarnorgaH’—Voo d. Bennett v. Harvey and an- 
other — E. V. Williams. 

Carmarthen. — Thomas, Esq. v, Frederick, Esqi- — 
Chilton. 

Cnrmar//ieii.— Same v. Same— E. V. Williame. 
Lincoln . — Chapman v. Rawson— Whitehurst. ' 


Stafford. — Whitmore end •thers^ RSfigneef^ &e* v. 
iLeak— Serjeant Talfourd. / . t s.' 

Evans Herniott — Hud^leatoDe* 

Gloucester. — Doe d. Dykf v. Dyke. — Sef®4tttt 
Allen. 

Somerset. — Parnell f. Smith and others. — Butt;* 
Devon. — Woolmex-iind others i;. Toby the younger 
— Serjeant Kinglake. 

Trinity Term, 184^, 

Middlesex. — Beale v. Mouls & others— llumfrey. 
Isondon. — Nicholls V. Atlicrstone — W, H. Wat- 
son. 

London. Qiieeh v. Schlesinger. — Sir F. 

Thesiger. • 

Michaelmas Term, 184d. 

[ Afiddlesex. — Gumty the elder v. Gurney and an- 
other — Sir F. 'I'lieslger. 

A/idd/esex.— Collett V. Curling— W. FI. Watson, 
j I.ondon. — Boyd v. Royal Exchange Assurance 
i Company — Serjeant Shee 

Lom/rtw.— Herring v. Metyard. — W. H. Watson. 
Londcu. — Simpson v. Margitson and others.— 
Same. 

J/ontgomcj i/.— Middleton v. Bedward, — Welsby. 
Carnarvon! — Davies, a pauper, v. Williams — 
Townshend. 

• Chester. — Joynson v. Gardtt — Welsby, 

Notts. — Pott and another v. Flarhor — Wildman. 
Zetceslet*.— Hassell v. Heming — Humfrey. 

Yorl. — Lockwood v. Wood— W. II. IVatson. 
lAsorpool.—^ M'Ewin v. Wood, the younger, and 
another— Knowles. 

Liverpool. — Hobson and others v. Garner* — 
Same. 

Kc«f.— Nunn v. .Tackson— Serjeant Channell. 
Kent. — Absolon v. Marks. — Peacock. 

Essex. — Constable v. Marlin.— Serjeant Channell* 
Suri'ey, — Cairuthers v. West. — Charnock. 
Norwich. — Burton v. Scott— 0*Mnne5\ 

Norwich. — Linford v. Fitzroy— Same, 

Carmarthen. — Bowen v. Owen and another — W, 
II. Watson. 

Devon. — Harrison r. Bankart— Crowder. 

Cornwall, — Stevens v. Jeacocke — Cockhurn. 
Wilts. — Robins v. Fennell and others— (Jrowder. 
•Somerset. — 'fhe Queen v. Chorley — Serjeant 
Kinglake. 

Tried during Michaelmas Term^ 1846. 

Middlesex. — Grcvillev. Stultz and others, in 
error — Burst on, 

Hilary Term, \3A7 . 

Middlesex. — Richardson v. Berkley ; Coules v. 
Simmons; Normansel -y. Creft ; Doe d. Sumner v. 
Nash; The Queen v. Long, Esq. ; Same v. W'^atson ; 
Same V. Britton and others; Mountain v. Wilmott; 
Blundell v. Drummond ; Jones and others v. Blunt 
and others ; Gent v. Cutts. 

Lowdeti.— TFiorn v. Boast ; Penniall v. Harhone ; 
Spinks V. Bardell ; Sims r. Henderson ; Henderson 
V. Henderson ; JMitchell v. Moore. 

Tried during Hilary Term, 1847. 
Middlesex. — Flower v. Rosser, 

SPECTAL CASES AND DEMURRERS. 

Easter Term, 1847. 

Wiglesworlli— Dale Pollard, s))ccinl case. 

Parks.— Cobb v. Allan and another, special 
case. * 

Bebb and R.— Nicoll v. Orgill, dem. 
We 3 ^mouth,— Doe deni. Renow and another v. 
Ashley, speciakicase. 







SMow <f.’ Ha wksworth -v. Hawks- 

wortl), special rase. 

Hughes and Co, — Herkley v. Kemp, dem. 

Hughes and Cck— S ame v. Mackey, dem. 
Totvflsliend. — Mundon v. Duke of Brunswick, 
dem. 

Vardy. —Doughty v. Bowman and another, dem. 
Stephens nnd II.> — Leatham and another Sim- 
iDonda and another, dem. 

Whitmore anil Co. — Morris, IJt., r, Duke of| 
Beaufort, dem. 

Webber — WatUng nnd another, executors, &c. 
V, Horwood, special case, , 

Gregory and Co. — Kwhank v. Wood^ dom. 

J3ush and M. — Bush i*. Wt‘is.s, dem. 

Beddomo and W. — Spence and another v. Chod- 
wick, dom. * 

Skilheck and II. — Goddard v. Wray, dem. 

Bower and S. — Feriiyhough v. Cursham, dom, 
Gabriel and N. — Godden v. AVatls, dem. 

Fys!)n and C. — Clayton v Hozier, dem. 

Dean and Son. — AJinahnll the elder v, Roberts, 
dem. 

Williamson and II, — Robson v. Oliver and ano- 
ther, dem. 

Alger. — Doe d. Harris and others y. Taylor,: 
.special case. ! 

Walker and Co. — Doe d. Bidduljdi and other^., 
», Poole, special case. j 

Yallop. — Bovvnes v, Marsh, N. O. V., Gom N. I*, 
paper. i 

Rickards nnd W. — Wood v, Mytton, Arre,st of: 
.ludgment, from N.T. paper, 

Fietcher and R.— Barker r. Jervis, dem. ^ 

Hughes and ("o. — Berkeley v. Do Year, sued, 
ike. deni. ! 

Sandoni. — Churchwardens, of St. Nicholas, ' 

Deptford, v. Sketchley, special cas<*. | 

Roy and (.)o. — Hale v. Riviere, dem. ! 

Ravenscroft. — Parker i\ Gill, deni. 

Raw. — Wihnot >\ Batson, dem. ' 

Kfinp.sler.— Hall v. Kdmoiuls, deni. 

Pnrkcs. — Kllis and others, a.ssignces, &.C., r. 
Uii-ssell nnd otliers, special verdict. 

Morphett. — Plumer y. Uoborlron, dem. 

Codd. — l..umoud and others v. Brlaui, dem. 

.T. Lewis. — Lewis y. Harris, dem. 

Briggs and Son. — Howard v, Clarkson, dem. 
Flower. — Flower i\ Newton, dem. ! 

Same. — Same y. Macdonoll, dein. 

Eliuslie and P. — Conuop and another, executors, 1 
&c. Bevy, dem. ! 

Denton, — Williams v. Want, dem. | 

Williamson.— Hilton v. Wiiiteliead, .sjiecial case.i 
Hawkins and Co. — Malden y. Fyson, special I 
case. I 

Atkinson.— Webster r. Watts, dem. i 

Same. — Ambridgo y. Sylvester, dem. 

Wire and Co. — Hills v. Croll, dem. 

Johnson and Co. — Clarkson v. (Rover, dem. 
Barker and B. — Vigors t>. Dean and Chapter of' 
St. Paul and others, dem. 

Tribe. — Bailey t*. Harris, (lorn, 

Ashley. — Sayer v. Dufuur, dotn. 

Dufaur. — Harvey v. Sayer, dem. 

Ashley. — (jroves r. Barnett and another, dem. 
Everest and Co. — King i\ Marrnan nnd others, 
detn. 

Johnson and Co. — Hull v. Baiubridge, special 
case. 

Lawrencp and Co. — Barlett ?•. Cliamherlain, dem 
Pliilpot. — Morrell v. Biddle, special case. 

Butt. — The Bight Hon. II. Hobhouse v, James, 
special case. 

Husband and W.— Jones w. Sawkins, dem. 


Lewis.— Nathan v. Lazafus, dem. 

Angel). — Angell v. Harrison and others, dem. 
Fyson and C. — Phillips v. Curling, awjurd, 
special case. 


CTommon 9Ua0« 

Remanet Paper of Easter Term, 1847. 
Enlarged Rules. 

To 1st day. — Seaward and another r. WriglU. 

„ Kxparte Elizabeth v. Davies. 

,, Beams 0 . Farley. 

To 6tli day. — Bowyer v. Cook. 

„ Oldfield V. Titterton, 

New Trial of Michadtaas Term, 1815. 
Cambridgeshire, — Bayle^i^v. Bradley, 

New Trial of Easier Term last. 

Middlesex, — Rich v. Ba.sterfield. 

New Trials of' Michaelmas Term last. 
Middlesex, — Cameron v. Winch; Parsons v. Sex- 
Ion ; Wontner v. Shairp ; Parratt v. Blunt and an- 
other; Elderton v. Einmeus, Secretary, &c. ; Shaw 
and others y. Clarkson. 

].ondon, — Brown y. I.)o WTnton ; Hartley y.Cam- 
rnings & another ; Hartley &: another y. Cummings 
and another; Baker and anotlier v, Plaskitt ; Von 
Molle V. Higgs; Mollett v. Wackerbarth and others; 
Angle y. Gilpin ; IMiixoy v. Thomas. 

Jferks . — Prvco v, Belcher. 

Surrey . — Dawson and others v. Morrison ; Stead 
V. Anderson ; Collins y. Newstead ; King y. Nor- 
man ; (jouling v. Cox. 

Liverpool,- -I’uckoy, executor,!'. Hawkins ; Winch 
and others e. Hamilton and another. 

Newcastle. — Lambert and another y. Knill. 

Devon. — Young y , G rove. 

Cornwall. — Bicketts and others y. Bennett and 
another ; Doe Lord v. Crags ; Coodo r. Cayzer. 

Derhn ,- — Cox, surviving, &.c. v. Glue; Same y. 
Saint; Sann.^ v. IMousley *, Batho and another v. 
J5attliyany. 

Warwick . — Valpy and others, assignees, &LC. v. 
Sanders nnd another; I’urnicljflf v. I'edd. 

New Trials of Hilary Term last. 

Middlesex. — Doe (Miller) y (Raridge; Varney r. 
Hickman *, Streeter y. Bartlett. 

London — Ilitchin r. Groome ; Smith and others, 
.assignee, v. Watson ; (iray and anotlier?;. Lander; 
Miles V. Pope ; Beaumont v. Brongeri ; Brown v. 
Chapman ; Baker v. Sayter ; Ardlington v. West. 

cun. AD VULT. 

Palleson nnd others v. Holland and others. 

To stand over till the scL fa. in (Queen's Bench 
is disposed of. 

Nias V. Davies, Esq. 

Brown and others v. IMuIIctt. 

Dixon tlie younger v, Clark and another. 

Phillips and another v. Navine and another* 
Demurrer, Paper of' Easter Term, 1847. 
riiursday , April l.o.. 

Friday , , , 16 I 

Saturday ... 17 vMotions in arrest of judg- 
Monclay . . ,19 1 mont. 

Tuesday . . , 20 " 

Wednesday . .HI Special argumonls. 

Ri: hnrdson v. Tubbs, Esq. 

Croinpe y. Hunter. 

CunUell and another v. Dawson. 

Jull and another v. Viscount . Cut zon. 

Baltershell and others v. Bishop of Winchester. 
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Ring^ and others v. Newintn. 

Fearn v. Cochrane. 

Capel and others v. Jones. 

Vunt V. Shaw. 

Wcbbr. Murrell. 

Plenty v. West. 

Shnrlaiid v, Leifchild. 

Valpy and others, assignees, r. Gibson and an- 
other. 

AVrIglit V. Hutchison. 

Mortimer v. Gell. 

Harris v. Marten, sued, &c. 

ParsoTKs w. Gingell. 

J^ew'is V, Gingell. 
lugrani v. Hoskins. 

Harrison t'. Cotgroave. 

Logan V, Hall and anqfther. 

Thursday . April 22 

Friday ... 23 Special arguments. 

Saturday ... 24 
Mon(l.^y . . . 2t> 

Tuesday ... 27 

Wednesday . . 28 Special arguments. 

Thursday . . 29 

Friday .... 30 Special arguments. 

Saturday . May 1 
Monday ... 3 
Tuesday ... 4 

Wednesday . , ii 

Thursday ... 6 

Friday .... 7 

Saturday ... 8 Knd of Term. 


Tliiirsday . 

April 15 

Friday 

. . 1(’» 

Suturdny . 

. . 17 

Monday 

. . 19 

Tuesda}’^ . 

. . 20 

Wednesday 

. . 21 

'Thursilay . 

22 

Friday. 

. . 23 

Saturday . 

. . 24 

Monday . 

. . 29 

Tuesday • 

. 27 

Wednesday 

. . 28 

Thursday 

. . 29 

Friday . 

. . 30| 

Saturday . 

Jliay 1 

Monday 

. . 3 

Tuesday . 

. . 4 

Wednesday 

. . 5 

'Thursday . 

. . 6 

Friday , . 

. . 7 

Saturday . 

. . 0 


iSxflicanfr. 

Sittings in Kunter Term^ 1847. 

Hunc, Peremptory Paper 
aftor Motions. 

Ditto, hefore Motions. — 
) Nisi Priufi, Middlesex 1st 
I Sitting. 


I murrers.) 

^ Nisi Vriun, Lendon 1st Sit- 
( 

fBunc, Special Paper (cases). 
J — Nisi Pritis, Middlesex 
V 2nd Silling. 

Banc, Crown cases. 

S Banc, Special Paper, (de- 
I murrers). 

Banc, Errors. 

Banc, Special paper, (cases). 

( Banc, Special Paper, (do- 
mu rrers). — Nisi Prills, 
London 2nd Sitting. 

/ Banc, Special Paper (cases). 
J — Nisi Priits, Middlesex 
{ 3rd Sitting. 


3i:xcSc(iun of 

PK a K M PTO a V r APEU . 

For Faster Term, 1847, 

To be called on the first day of the Term, after the 


motions, and to be proeeeded with tbo tie«t if 
necessary, before the. motions. < 

Rule Nui. 

24th Nor. 1846. — Tn the matter of arbitratioil W 
tween Charles Keene and others.— Mr. Watson, 
AttorneV’Cen. 

24th Nov. 1846.— Orgill v. Boll. — ^Mr. Serjeant 
C. Jones, Mr. Crouch. 

28lh Jan. 1847. — Bevington v, Griffith. —'Mr. 
Crompton, Mr. Mucuiilny. 

22nd Jan. 1347. — Hill v. Jlrown. — Mr. Lush, Mr. 
Petersdorft*. 

18th Jan, 1847,— .Buxton v. Polhill.— Mr. Lush, 
Mr. Udall. • 

SPI-CrAL PAPEn, CASES. 

Remanets from Hilary Term, 1847. 

Par Judgment, 

Spry w. Gallop. 

(Heard 18lh Jan. 1847.) 

Ftn' Argument, 

Doe d. Knight v, Chafl'ey, jun. and another, 
by order of Nisi Priiis, 

(25th Jan. 1847, part heard, case to bo amended.) 

Lewis V. Puxley, by order of Vice-Cboncollor 
Knight Bruce. 

Evans v. Upsber, by order of Mr. Baron Alder- 
son. 

Ilolford r. Body, pursuant to award. 

llaraaiond v. Peacock, by order of Mr. Baron 
Alderson. 

Hiyrris v. Wall, by order of Nisi Prius. 

Clayton, executor. &c. v, liaugh and others, by 
order of Mr. Justice Cresswoll. 

Sanderson r. Dobson, by order of the Master of 
the Rolls. 

Doe d. Hutchinson v. Wbittome, by order of Mr 
Baron Alderson. 

Newnlram v. Coles, elk.— by order of Nisi Prins. 

Wilson V. Eden, Bt., and others, by order of the 
I Master of the Rolls. 

I Hall V. Lac b, by order of Nisi Prius, 

Doe d. Adams v, Bridger, by order of Nisi Print. 

Baddeley, elk. v, Gingcll, by order of Baron 
Parke, 

Doe d. Burton v. White, by order of Nisi Prius. 

Doe d. Knight v. Spencer, Ditto. 

Harries r. Hooper, Ditto. 

Lee V. Stone and others, by order of V. C. Knight 
Bruce. 

'Taylor v. Dawson, Esq., by order of Nisi Prius, 

Salkeld,clk. v. Johnstone and others, by order of 
the Lord Chancellor. 

Galloway and another v. Cole, by order of Nisi 
Prius. 

SPECIAL PAPER, LKMIIRREIIS. 

Remanets from Hilary Term, 1847. 

Far Judgment, 

Jones V, Jones and others. 

(Heard 27th Jan., 1847.) 

Carter w. Flower, 

(Heard 15th Feb., 1847.) 

Tattersall v, Parkinson. 

(Heard 15th Feb. 1847.) 

For Argument, 

Duncan v. Benson. 

Griffiths r. Pike. 

(To stand over until special case settled.) 

De Beauvoir v, lUishout, surviving executrix, 
&c. 

Waslibouvne v. Burrows. 

Broraage and another v. Lloyd and another. 

Duke knt. and others v. Dive. 

Galsworthy v* Strutt, 



m 


Common Lms Cmm idnU^ Pmco oU nffo in ParUammU, 


Good and another v. Bartoo. 

Shaw «. Glaacott. toad, dbo« 

Hewitt V. Addisofi. 

Sidebottoitt v. The CoauniwiioDera of the Gloaaop 
Keaerroira, 

Jiidaon V. 

Groat V. WolC 
Hall 1 ). Lock. « 


Cook e. Mojfitn. 

Cbicfieatdr v. Downei. 

Duke, Knt., and others v. Gastello. 
Lonsdale v. Clarke and another. ^ 
Ramuz v. Crowe, 

Carter v. Wormald. 


Powles and others v. Saenz. 
Berdoe «. Spittle. 

Daniels v. Whitby. 

Duke, Kt., and others e. Forbes. 
Grout V. £nthoven« sued, dee. 


NEW TRIAL PAPER. 

For Faster Term, 1847. 

Far Judgment, 

Moved Michaelmas Term, 1840. 

F,uthin, Lord Denman. — Doe d. Hall and ux. 
V. Moulidale — Attorney G eneral. • 

(Heard 9th Feb. 1847.) 

.BerkSt A/r. Juitice Mmile . — Owen v. De Beau- 
voir— Wbateley. 

(Heard lOtb Feb. 1847.1 

Lincoln^ Mr. Justice Patfeian.— Burnby v. liol- 
litt— Whitehurst. 

(Heard lltb Feb. 1847.) 

Liverpool, Mr. Justice Wight man. — Humber* 
stone and another, executor and executrix, v. Jones 
—Henderson. 

(Hoard 18tb Feb. 1847.) 

Liverpool, Mr. Justice Oresswell. — Schuster and 
others v. Cooper— K no w1q». 

(Heard iSib, Feb, 1847.) 

Liverpool, Mr. Justice Cresswell. — Sleddon and 
another, assignees, 6co. v. Dixon. P. O. — Martin. 

(Heard 13tli Feb. 1847.) 

For Argument. 

Moved Ftosler Term, 1846. 

Chester, Mr. Justice Williams. — Chamberlain v. 
Chester and Birkenhead Railway Company — 
Crompton. 

Moved Michaelmas Term, 1846. 

Gloucester, Mr. Justice Doe d. Wood v. 

Wilkins — Serjeant Talfourd. 

Fork, Mr. Justice Wightman. — Show and others 
n. Eowley and another — Martin. 

Moved after the 4th day of Michaelmas Term, 
1846. 

Midftlesejf, Mr, Baron P/atr.— Meredith v. Hol- 
man — Martin. 

Middlesex, Mr, Baron PhiH— ^Meredith v, Hol- 
man — Chambers. 

Middlesex, Mr, Baron Platt, — Iviiney v. Marks 
—Peacock. 

Afiwed Hilary Term, 1847. 

Middlesex, Lord Chief Baron. — Brown v. Miek- 
mott-'—Sir F • Thesiger. 

Middlesex, Lord Chief Baront — Beilby v. Shepherd 
—Martin. 

Middlesex, Lord Chief Baron, — Ward v. Aud* 
land, 6X60 utor, &o. — Watson. 

Middlesex, Lord Chi^’ Baron.— Bo wditch v. Sayer 
— Humfrey. 

Middlesex, Lord Chief Baron. — Asprey v. Levy — 
Uumfxoy# 


Middlesex, Lord Chief Baren^^Biggs v. Laurie 
and another — Humfrey. 

Middlesex, Lord Chief JSsron.— Weeks v. Argent 
—Chambers. " ' 

Middlesex, Lord Chief Boron. -^Bell and another, 
afBdavitB|l,. a. Bimuel— Chambers. 

; Chief jloriMt.— I^oore v, Drayson 

jjdumafctr— Serjeant By lea. 

Middlesex, Lord Chief Baron.— Crock ford, admx. 
V. Lord Maidstone — Mr. James. 

London, Lord Chiyf Baron. — The Pacific Steam 
Navigation Company v. Lewis— Mr. Attorney- 
General. 

London, Lord Chief Baron, — Clark v. Newsam and 
Edwards— Sir F. Tlieaiger. 

Loudon, Lord Chi^‘ Baron. —M'Cowliffe v. Co- 
burn ««Mr. Crowder. % 

London, Lord Chief Baron. — Hooper and another 
i V. Treffry— Mr, Crowder. 

I London, Lord Chief Baron. — Goldicutt, on affida- 
vits V. Bfiugin — Mr. Cockburn. 

London, Lord Chief Baron.-^V oWans v. Fletcher — 
Mr. Martin. 

London, Lord Chief Baron.— Lamert v. Heath — 
Mr. Martin. 

London, Lord Chief Baron. — Richardson v. Car- 
michael, Br. — Mr. Martin. 

London, Lord Chief Baron, — Simmonds, on affi- 
davit v, Muntz And others — Mr. 

London, Lord Chief Baron . — Molton and wife v. 
Camroux — Mr. Gurney. 

London, Lord Chief Ba?*o«.— Wolley v, Steinitz— 
Mr. Cleasby. 

London, l.ovd Baron,— Barnard v. Colls— 

Mr. Bramwell. 

London, Lord Chief Baron. — Harnett v. Bates— 
Mr, Bramwell. 

London, Lord Chief Boron.— Eager v. Grim wood 
—Mr. Prentice. 

Derby. — Britt, on affidavit v, Pashleys and others 
— Mr. Whitehurst, 

Moved after the 4tli day of Hilary 'Ferin, 1847, 

Middlesex, Lord Chief Buron.^Dyei v. Green— 
Mr. Watson. 

Middlesex, Lord Chief Baron, — Caley v. Johnson 
— Serjeant Wilkins. 

Middlesex, Air. Baron llolfe. — Boulton v. Miles 
— Mr, Crowder, 

Middlesex, Mr. Baron Itolfe, — Fesonmeyer r. Ad- 
cock — Mr. Watson. 

Middlesex, Mr. Baron Ro(/c.— Semple the younger 
V. Fink,— Mr, Miller. 


procp:edin(;s in parliament re- 
lating TO THE LAW. 


To tlie list of law bills in the last number, 
p. 552, ante, we have to add the following new 
measures 

Taxation of Costs on Private Bills. For 2nd 
reading. Mr. Hume. 

Registration of Voters. For 2nd reading. 
Mr. Walpole. 

Drainage of Lands. In Committee. 

Tlie Roman Catholic's Bill has been nega- 
tived. 

It is very generally expected that the sessions 
will close early in June, and a general election 
speedily follow. 



f 


DIGEST, AND JOURNAL OF JURISPRUDENCE, 

SATURDAY, APRIL 24, 1847. 

Quod magls ad nos 

Pertinet,et neicire malum est, agitamus.** 

Horat. 


PROPOSED AMENDMENT 

OF THE LAW OP 

ARREST ON MESNE PROCESS. 

The increasing desire of the trading and 
commercial community for the re-establish- 
ment of a modified law authorising the 
arrest of debtors on mesne process, is in- 
geniously attempted to be met and parried 
by a device the futility of which will be- 
come transparent as soon as it is examined 
into. The act 1 & 2 Viet. c. 110, abolish- 
ing arrest for debt on mesne process, and 
the more recent statute, (7 & 8 Viet, c.96,) 
which abolished imprisonment for debt on 
final process, where the debt does not ex- 
ceed 20L, are coin))]aincd of, as depriving 


order the arrest of every debtor who waa 
proved on oath to be about to quit the 
jcouniry, it could not materially augment 
the number of persons arrested, or confer 
any perceptible advantage on creditors. 
It may he, and we believe is, the fact, that 
theTiumber of arrests under judges* orders 
has gradually multiplied, and that the 
number of writs capias arl respondendum 
issued during the last year greatly ex- 
ceeded the proportion of any year subse* 

; quently to the year 1838, when arrest on 
i mesne process was abolished. All this 
: proves is, that creditors, with a knowledge 
i that the arrest of the debtor frequently 
, leads to a speedy settlement of the claims 
j upon him, resort to this procedure as often 
as the law allows. It is to be feared that 


creditors of the most stringent, and, in 
many cases, the only effective remedy for 
the recovery of debts from fraudulent and 
dishonest persons. The Lords ilrougham 
and Campbell, through whose instrumen- 
tality the measures which have produced 
such general dissatisfaction were respec- 
tively inflicted on the country, now concur 
in proposing as a remedy for the grievance, 
that the power given to the judges of the 
superior courts to order the arrest of par- | 
ties who are about to quit the country, 
should be shared by the newly-appointed | 
judges of the County Courts I 

To suppose that this insignificant alteration 
in the mode of procedure affords an ade- 
quate remedy for the evil complained of, 
ar an effective substitute for the power 
token from the creditor when arrest for debt 
Was abolished, is preposterous. If there 
were a judge in every |)ari6h, accessible 
every ^y in the week; and during every 
hour of the twenty-four, with power to 
VoL. xxxiii. No. 998. 


a keen perception of the advantages deriv- 
able from securing the person of a shuffling 
debtor, too often induces unscrupulous 
persons to invent or colour circumstances 
I in such a manner as to cause a judge, upon 
. an exparte application, to believe there is 
; reasonable ground for supposing that a de« 
ifendant meditates a departure from the 
I kingdom, when, in truth, the defendant has 
never entertained such an intention. The 
judges occasionally indicate their own 
opinions that they have been misled or im« 
posed upon in the first instance, and re^ 
scind the orders made by them, after an 
opportunity has been afforded, for hearing 
the debtor. In other cases this power is 
I exercised by the court, upon appeal from 
the judge s order.* 

Tiiese cases, however, are singular and 

* See Gibbons V, Spalding, 11 M. &W. J73; 
Talbot V. BidkeUy, JO Law J. 68, Exch.; 33 
L. O. 307. 

c c 
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exceptional. If any Member of either the performance of judicial duties, the act 
House of Parliament would move for a re* under which they have been appointed 
turn of the writs of capias issued under the neither contemplates nor requires a reri- 
judges* orders, the number would prove dence within the district t# which their 
comparatively iitti|pii£caiiit« Xbe lajr I# juns^lkmiilinfited. Tsdeing Into account 
only applicable to a Small and "peculiar the rapKEty wiwi wMA communications 
class of cases. The great proportion of can now be exchanged between the most 
debtors, unable or unwilling to meet their distant parts of England and the metropolis^ 
liabilities, have no means of leaving, and we incline to think, tliat, in general, more 
never contemplate leaving England. Any time would be lost by an application to one 
tradesman who has the moral courage to of the County Court judges, than by ap- 
look through the list of bad debts standing plying in the usual course to a judge at 
in his books, can ascertain how small a | chambers. In the one case, the application 
proportion of iiis debtors have quitted is certain to be entertamed on the day it is 
England. The profligate, who calls him- made : in the other, the absence of the 
self a gentleman because he has done no- j judge, or the pressure of other engage- 
thing to obtain an lionest livelihood, whose I inents, would probably lead to a postpone- 
resources are not quite exhausted, or who ! ment of its consideration. In any event, 
expects to live upon the generosity of afflu- j the change, to be in the slightest degree 
ent relatives, may change his place of j effective, must be more extensive than 
domicile witlioiit any serious inconveni- 1 seems at present to be contemplated, 
ence. The artificer, the tradesman, the ' Under the present law, the judge’s order 
shopkeeper, the clerk, the merchant, the ! for a capias only authorises the issue of a 
professional man, who incurs pecuniary | writ, and the writ itself issues under the 
obligations he is unable to fulfil, does not. seal of one of the superior courts. The 
think of quitting England in consequCiice, I writ is addressed to the sheriff, and exe- 
in one case out of every tltousand. To the ^ ciited by his officer, and the defendant, 
classes enumerated, and many others, tlie when arrested, may give a bail bond to the 
prospect of a compulsory residence in a ! sheriff, or make a deposit of the sum in- 
foreign country has more terror than the | dorsed on tlie writ, with ten pounds for 
most inveterate hostility of creditors could | costs. Special bail must then be put in 
produce. If creditors cannot be wheedled ;and perfected in the superior court. If the 
or forced into a composition, the Court of order for arrest is to be made by the judge 
Bankruptcy, or tlie Insolvent Court, is easy . of the County Court, we presume it is in- 
of access, and a debtor with ordinary in- , tended that the writ is to issue from that 
genuity and foresight, lias more than an | court, to be addressed to, and executed by, 
average share of ill-fortune, if he stumbles ' the bailiff, and that all the proceedings in 
over any very formidable obstacles in his ; relation to bail must take place in the 
passage through the one court or the I County Court. 

other. The class of fugacious debtors, ! Even then, however, the instrumentality 
tlierefore, is proportionably small, and ofjof the superior courts could not be dis- 
these the number artless enough to give ! pensed with. According to the present 
creditors timely notice of an intention to practice, an action must be commenced, 
decamp, so os to enable the creditor to that is to say, a writ of summons must issue, 
take measures to obtain a judge’s order, is before the application is made to order the 
necessarily extremely limited, if increased arrest of a defendant. Is the issue of the 
facilities were really afforded, therefoi'e, writ to be dispensed with, or are the 
for arresting debtors who could be proved County Courts to have authority to issue 
to contemplate a departure from England, writs of summons in actions to be com- 
it would produce little or no effect. menced and proceeded with in the superior 

It may be fairly questioned, however, courts ? Tlie power of arresting a defend- 
wl>ether the proposed amendment docs af- ant about to quit England is now confined 
ford any increased facilities ? The appli- to cases in which the plaintiff’s claim 
cation is now made to a judge at chambers, amounts to 20/. or upwards. Is it proposed 
who sits at Sergeants’ Inn every day that the County Courts should issue writs 
throughout the year, except on Sundays in cases exceeding that amount? If 
and holidays. TJie judges of the County it is not meant to endow the County 
Courts hold tlieir sittings at different towns Courts with authority to issue writs for the 
in their respective districts, at irregular superior courts, the alteration si^gesi^ 
periods, and when not actually engaged In jwill introduce this anomaly in praetk^,. 
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that although a judge of the County Court 
grant an order for the issue of a capias 
in the country, a writ of summons must 
preriously be obtained in town^ 

The alleged necessity for all these no* 
veHies in practice is, that parties who de- 
sire to obtain the orders of judges to arrest 
defendants about to quit England, are now 
compelled for this purpose to leave their 
homes and occupations, and come at great 
expense and loss of time to tlie metropolis. 
According to the newspaper reports, this 
was gravely stated by Lord Brougham, in 
the House of Lords, upon the presentation 
of certain petitions in reference to the pro- 
posed amendment. It is scarcely necessary 
to inform our readers that the supposed 
grievance has no foundation whatever in 
fact. In practice no one is compelled to 
leave his home. The judge who grants an 
order for a writ of capias does not examine 
witnesses viva voce to satisfy himself thati 
there is probable cause for believing the 
defendant is about to quit the kingdom. 
Affidavits are laid before him, upon the suf- 
ficiency of which he decides that there is 
or is not ground for ordering the capias to 
issue. In country causes those affidavits 
may be, and in practice uniformly are, sworn 
before a commissioner of the court living in 
the neighbourhood of the witness, they are 
forwarded by the country attorney to his 
town agent, and the inconvenience and ex- 
pense so loudly complained of by the peti- 
tioners, and so feelingly described by Lord 
Brougham, are purely imaginative! The 
petitions, and the statements made on their 
presentation, were probably only intended 
to divert attention from that really impor- 
tant question, the restoration of arrest on 
mesne process. We shall be greatly mis- 
taken, however, if this poor device ” 
proves, to any considerable extent, suc-j 
cessful. 

PRACTICE IN THE NEW COUNTY 
COURTS. 

A CORRESPONDENT lias directed our at- 
tention to a reported decision of Mr. Koe, 
the judge of the County Court at Hertford, 
at a court holden on the 1 3th April last. 
According to the report, the plaintiff’s at- 
torney called the plaintiff as a witness on 
his own behalf, and the learned judge re- 
jected his testimony, on the ground that 
although tire act contemplated that either 

K y might be examined at the instance of 
idvcrsary, it was not intended that par- 
ties should be admitted as witnesses to 


prove their own cases. It was also sjated, 
that in a subsequent case, the learned jud^ 
ruled, that the same principle was applic- 
able to the wives of tlie parties respect! vely^. 
and therefore refused to allow the wife of 
the defendant to be sworn, when she was 
tendered as a witness on beiialf of her hus- 
band. 

If the matter were res Integra^ we should 
think the learned judge’s decision on this 
question,* not only reasonable, but judi- 
cious,** We are satisfied, if the rule of 
practice laiddovyi by him were universally 
adopted, it would operate advantageously, 
by preventing the obligation of an oath from 
being treated as lightly as wc fear it will be 
when the County Courts Act comes fully 
into operation. The view Mr, Koe has 
taken, so far as it involves the consideration 
of what is right and expedient, we have 
reason to know, is that acted upon generally 
►by professional arbitrators, and which has 
been expressly approved of by some of the 
common law judges when the exercise of 
an jp’bitrator’s discretion in this respect, has 
been brought iiufler the consideration of the 
courts. The ordinary form of submission to 
arbitration, however, expressly invests the 
arbitrator with a discretion to examine the 
parties, or cither of them, if he shall think 
fit. But the County Courts Act, as it ap- 
pears to us, leaves no such discretion in the 
judge. The 83rd section enacts, that on 
the liearing or trial of any action, or of any 
other proceeding under this act, the parties 
thereto, their wives and all other persons, 
mag be examined either on behalf of the 
plaintiff or defendant, ujron oath, or solemn 
affirmation,” Ac. If the word ‘^may ” in 
tliis section is to be read as if it were 
“ shall,” a construction which has prevailed 
in many cases, it appears to us that a judge 
could not refuse to hear the evidence of a 
plaintiff or defendant in support of their 
respective cases. If the plaintiff or de- 
fendant is admissible, the testimony of the 
wife of the one or the other could not, of 
course, be excluded. It would be a very 
salutary rule, however, to reject the evi- 
dence of either plaintiff or defendant, when 
the one or the other acted as his own ad- 
vocate, and sought to be heard in the du- 
plicate character of counsel and witness. 
Our readers are aware, that it has very 
recently been determined,® that an attorney 

** See observations on the examination of the 
parties, aw/e, p. 407* 

« See Stones v. RiVon, Leg. Ob. vol, 33, p. 
141 ; Dtmn v. Parkwoody\h\A. 323. 

c c 2 
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wh^ hite addr^sM th&jiiky asii^ advki^le, 
cannot be examined ai d Witnell^ tm b^haflf 
Of hia client, and a jf^hbnVik paKy^ 
cauae aftotikT not bo permitted to cbnfbuiid 
the two functions. Ou^’cOhreapbfident in- 
^iiireai whether there is tiny remedy^ If the 
jiidge of the Gdurity Court has takeh an 
erroiiepu^ view of the act, in refusing to 
heat the evidence of the plaintiff or defend- 
ant in a caiise brought before him for ad- 
judication? We are not certain^ whether 
the Court of Queen's Dench, by virtue of 
its general superintendence over the pro- 
ceedings of inferior jurisdictions, might not 
grant a mandamus directed to the judge of 
the County Court, commanding him to hear 
the evidence. There would be great prac- 
tical difficulty, however, in inducing the 
Court of Queen’s Bench to interfere in 
such a case; and if tliis remedy is not 
available to a party aggrieved by the de- 
cision of a judge of the County Court, we 
know of no other. It has been repeatedly 
observed that the act gives no appeal, a 
defect the conseejuences of which will s'^on 
become manifest. 

POINTS IN COMMON LAW. 

ADMISSION OF UNSTAMPED DOCUMENTS IN 
EVIDENCE. 

The provision of the Stamp Act exclud- 
ing a document requiring a stamp from 
being received in evidence when un- 
starnped, although necessary for the pro- 
tection of the revenue, often operates in- 
juriously and unjustly as regards indi- 
viduals, especially in cases of fraud where 
written instruments not properly stamped 
furnish the. means by which frauds are 
effected on ignorant persons. Fortunately 
for the purposes of justice, the courts look 
to the purpose for which an unstamped in- 
strument is tendered, and do not refuse to 
receive unstamped documents as evidence 
which are not put forward as binding or 
available between the parties, but are 
merely tendered for a collateral purpose. 
The distinction adopted by the courts in 
this respect has been so concisely and suc- 
cintly stated in a passage to be found in 
the judgment delivered by Lord JJenman, 
in a late case of The Queen v. Gomp^riz 
and others;^ that we 'copy it from tW re- 
port. In* this case, wliich was an indict- 
Inent for a conspiracy, the prosecutfir ac- 

^ Vide Law J, vol. 16, p. 121, Q. B. 


cepted various 'blUs^bf exdnmge upob llie 
condition iliat the deft^ant, ^Goiapert^ 
would give him a war rant of attorney, sfifr 
the sum for which he bad rendered 
self liable by suoli aoeeptances* The wart- 
rant of attorney was accordingly giveni and 
was tendered at the trial, not to prove that 
Gompertz Imd given the prosecutor a valid 
security, but to con&rm his statement tbat 
Gompertz had given him what purported 
to be a security, and which when pr(duq^ 
appeared to have been signed by Gompertz. 
The warrant of attorney was imstampedi 
and therefore objected to, but the objection 
was overruled. Upon an application for a 
new trial, on tlie ground that the evidence 
was improperly received, the point was 
fully discussed, and the court unanimously 
confirmed the ruling of the Lord Chief 
Justice at the trial. The general rule is 
thus stated in the judgment : — 

“ Where the object of the evidence is, 
not to enforce or set up the instrument as 
a valid instrument, but merely to show tliat 
it was part of a scheme of fraud, and so to 
use it for a purpose collateral to the object 
apparent upon the face of it, there are 
many cases in which it has been held, tbat 
a written instrument requiring a stamp but 
unstamped is admissible. On the other 
hand, if there be any allegation to Uie 
proof of which an instrument available in 
law is necessary, or if it be tendered as 
such instrumen^*^unles8, as in forgery, it 
be itself the subject-matter of the charge-— 
jtlien it cannot be received unstamped, if of 
' a nature reejuiring a stamp.'’ 

The distinction thus pointed out lias 
been established in several cases, but wc 
are not aware that it has ever before been 
so clearly and forcibly stated. A distinct 
appreciation of the principle upon which 
the courts proved, in admitting or rejecting 
evidence of this nature, will tend at once 
to lighten the responsibility of the practi- 
tioner, and diminish the uncertainty which 
must always in some degree attend the ad- 
ministration of justice at nisi prius. 

NOTICES OF NEW BOOKS. 

The Modern Orator, comprising iHte 
celebrated Speeches of the Eari of 
ham, the Jxight Hon, Eickard 
^hPridan’, Lord Etskine, and the Aij^hi 

« Sec The king x% Fow/e, 4 Car. P. wfe’j 
Keahle y. Payne,S A.0.i&£l. 555 ; shd Osppo^k 
V. Bower, 4 Meei & W. 36l. ' ^ * 
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Hon, Edmund Burke, lioiidion : " Ay loCt 

JrJones. . 1847i v 

- Tmcs pt^esent >is not ' diBtinguilsbed 
ail^er at the bar or in the senate for 
oraftdricai eitiinenoe. TherO are solid and 
adnfe reasoners^ fluent atid able speakers) 
and practised and sarcastic debaters^ hat 
sbsfrcely any examples of Commanding 
eloquence, or even great rhetorical iskfll.'^ 
It may be true that the occasions on which 
Ute highest order of eleqacnce would be 
atppropriate do not frequently arise either 
in parliament or the courts^ but there are 
a multitude of subjects capable of exercis- 
ing the skill of the rhetorician. 

No doubt several of our public men pos* 
sess the talents requisite for constructing an 
oration displaying all the arts of rhetoric, 
and Some few arc endowed with the rare ca- 
pacity of touching the feelings, and for a time 
subduing the understanding by the highest 
kind of eloquence ; but they are seldom in- 
duced to display even a specimen of theii*| 
powers. It seems to be a prevalent opinion, j 
that the master-pieces of eloquence which 
distinguislied a former age would now be 
but of place. Statistics, political economy, 
and matters of fact have superseded tropes 
and figures, and appeals which arc calcu- 
lated to fill the purse are preferred to those 
which fill the imagination or affect the 
heart. 

Although there are objects to be attained 
sufficiently noble to demand the exercise of 
the loftiest powers of the orator, there 
seems no encouragment for the devotion of 
so much thought and study as would be 
necessary to prepare a great and finished 
oration. 

Whether the decline of eloquence is to 
he ascribed to the change in the public 
taste, or to the neglect of public speakers 
to exert their powers, we deem it a laud- 
able effort, at all events, now and then to 
recall attention to the best specimens of 
British oratory. The enterprising pub- 
lishers of the volume before us are there- 
fbre entitled to every encouragement whioh 
the press can afford. The editor of the 

Modern Orator’' has made a judicious 
selection from the best speeches of the last 
age, including the imperious and impas- 
sioned haraiigues of Chsthsni,— the^ glow- 
ing and brilliant rhetoi:i£ of Sheridan,— the 
j|4^y and pliUosophi^^ eloquence of, Burke, — 
JlpjC, tlmt rsre, corol^nation pf po^crfwi 
reasoning and touching eloquence which 
distinguished Erskine. The selections from 
^j^echbs of that great advocate, ex- 
ieikiing over a consldei^te space of ttihe, 


m 

will" pafileiilarly ' a^fsiclt the professional 
reader. , The ; sutyicqtfr Mma. iiMfenaio 

eSprls afcre aaTpllpw^^-rr?,;;!,. ■■ i j,-' , 

of Captain Bailliei far JiMi in 
1778 1 ; the trial of l^rd Oeorge Gorilpn, 
for high treason, in 1781 ; the case of' the 
Pnaq prSt. Asaph, for seditipus; iiheh .in 
lr784j trial of.Jolin Stpekdate, for libel, 
in 1789^; ; the trial of John Trost, for se- 
dition 9n;17Q3; and the trial of Thopias 
Hardy t for high treason, in 1 794 , 

in the^secontl edition of that part of the 
work whfoji comprises Lord Erskine’s 
speeches, foe editor has added those which 
were delivered on the trial of Hadfield, for 
high treason, in 1300 ; and on the trials of 
Howard V, Bingham, in 1794, md Mark^ 
hamy, Fawcett^ in 1802, both for crina. 
con. 

From the speeches of the Earl of ClmU 
ham the selection comprises most of the 
great subjects which interested the public 
from 1/36 to 1778. From those of Mr. 
Sheridan, the most conspicuous are those 
on the impeachment of Warren Hastings, 
frqiaa 1736 to 17S8. Those of Mr. Burkp, 
(amongst others,) are on American tax- 
ation and colonies, in 1774-5; on political 
reform, in 1780; the India Bill, in 1783; 
and on tlic impeachment of Warren 
Hastings, in 1788. 


TRANSFER OF CHANCERY CAUSES. 

Thb following Causes standing in the List 
of the Vice-Chancellor of England, (except 
such as the parties concerned may wish to have 
retained in his Honour’s List, on the ground 
that briefs have been delivered to and consul- 
tations held with counsel practising only in the 
Vice-Chancellor of England’s Court,) will be 
transferred to the Vice-Chancellor Sir James 
Wigram, on Saturday the 24tk instant, 

Evans v, Crosbie. 

CClarkev. Melville. 1 
I Ditto V, Rickards. ( 

; Lessence V. Eager. 

(jovertiora of Olirist Church Hospital v. Cramger. 
C L6hg V. Bunny, \ 

I Same v. Same. J 

Webb V, Webb. 

Herring v. Hay* 

! Adams r- ) 

Same v. Same. > 

^uaib V. Hbskrage, I 

Same v. Same* } > 

.Cuming V. Bishop. 

Peed v* Gee. 

I Heyne V. Ijler. > 

I Same v. Same. ) 

Otrke ot Beaufort a. Morris* 

Flower v. Gould* 

Registrar's Qfice, April IP, 1847* 
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ATTORNEYS’ CERTIFICATE DUTY, lone witfc whkh the plmtiff ■houlil elect to 

jproceed. Gi/ee t. IZibofA, 33 L. 0. 142. 

Petitions for the repeal of thijB really pbovisional dihectors. 

principled impost^ are still occasiohidly pre- Stay of prooeedw^ri.— Where a plainly ior 

sentea. We know that a large number are in i the same cause of action sues three protkioBal 
readiness, but are delayed on account of the j directors of a railway company at the same time 
peculiar circumstances of the time. The last j in separate actions, and the attorney who a^ 
petition came from the attorneys and solicitors peaied for all the defendants makes an aifidaidt 
of Lincoln and was piesented by Colonel Sib- that the causes of action, if any^ are joint, and 
thorpe. not separate, the court set aside a judge’s order 

directing that all proceedings in the two last 
actions should be stayed till further ordered. 

ANALYTICAL DIGEST OF CASES, Newton v. Chambers, 33 L. O. 113. 


[reported in all the courts. 

CTourt^ of (Common Sain. 
PBACTICB. 

PAUPER. 

1 . A plaintiff suing in forma pauperis, and 
conducting himself vexatiously, may be called 
upon by the same rule to show cause why he 
should not pay the costs of the day for not 
proceeding to trial, as well as be dispaupered. 
jBedwell v. Coulstring, 3 D. L. 767. 

2. The court compelled a pauper to pay the 
costs of the day for not proceeding to trial pur- 
suant to notice, the cause of his default bV;lng 
■a mistake of his attorney’s clerk in ])reparing 
the process. Hodges v. Toplis, 3 I), & L. 780. 

payment into court. 

What assault not within exception* — In tres- 
pass for breaking and entering plaintiff’s house 
and assaulting his son, by means whereof plain- 
tiff lost his son’s service, the defendant may 
pay money into court under stat. 3 4 W. 4, 

c, 42, p. 21, the action not being “for assault 
and battery,” within the excepting clause of 
the section. So held by the Court of Ex- 
che^er Chamber, affirming the judgment of 
the Court of Queen’s Bench. Neivton v. Hal- 
ford, 6 Q. B, 921. 

prisoner. 

A prisoner, who, at the time of a vesting 
order made by the Court of Insolvent Debtors, 
on the petition of a creditor, was entitled to liis 
discharge, on the ground of the lai)se of a year 
without the plaintiff's having declared against 
him, is entitled to his discharge, notwithstand- 
ing the 4l8t sect, of 1 6c 2 Viet. c. 110. Halktt, 
V, Cresswell, 3 D. & L. 561. 

PROCHEIN ami. 

Where an infant plaintiff was of too tender 
years to be able to write, the court granted her 
petition to sue by her father as her prochein 
ami, on its being signed by him for her in lier 
name. Eades v. Booth, 3 D. & L. 770. 


QUO warranto. 

On writ of error in the Exchequer Chamber, 
upon judgment on a quo warranto information, 
the party in whose favour the Court of Error 
decides is not tlvereby, and by stat. 11 G. 4, 
and 1 W. 4, c. 70, s. 8, eiitilled to enter up a 
judgment of that court for his costs in error. 
Bowleg v. The Queen, G Q. B. 068. 

RELEASE. 

Setting aside plea of release by co-plaintiff,r^ 
The court will not set aside a plea of a release 
by one of several co-plaintiffs, unless it is clearly 
! shown to have been made in fraud of the other 
I plaintiffs, or unless the releasor be a mere 
nominal party to the action, having no interest 
! whatever in the subject matter of it. Bawsiome 
I V. Qandell, 15 M. & W. 304 ; S, C. 3 D. 6s L. 
|682. 

Case cited in the judgment : Phillips v. Clsgst^, 
11 M. & W. 04. 

REPLICATION. 

In trespass for false imprisonment, the de- 
fendant justihed under a ca, sa. issued on a 
judgment obtained against the plaintiff. Re- 
I idicalion, that the judgment was signed on a 
! warrant of attorney, and that the judgment and 
\ca. sa. were set aside by a judge’s order, which 
j was afterwards made a rule of court ; on the 
i ground that the warrant of attorney was never 
! delivered as a complete authority to do or suffer 
iany of the acts therein specified, but as an 
escrow to be kept by the plaintiff in his own 
possession till a certain event should happen ; 
that the defendant, by improi)er contrivance, 
obtained and kept possession of it, without the 
plaintiff’s consent: Held, 1st, that the replica- 
tion was good, as it sufficiently appeared that 
the judgment was set aside, not on the ground 
of its being erroneous, but on the ground of ir- 
regularity, or want of good faith ; 2ndly, that it 
was not necessary to allege that the order was 
made a rule of court before the commencement 
of the suit ; 3rdly, that nul tiel record was not 
the proper replication to such plea. Brown, r. 
Jones, 3 D. & L. 678 ; S. C. 15 M. 6f W. 

RULE TO compute. 


PROVISIONAL COMMITTEE. 

Several actions, — Staying proceedings,,^ 
Where the 'same plaintiff' brings separate ac- 
tions against several members m a railway pro- 
visional committee, the court will not stay the 
proceedings in each of such actions, except the 


Sequesirari facias , — Judgment for the jdaih 
tiff on demurrer having been signed in ai 
action of covenant a^inst the defendant aa ae 
questrator, who was oound to pay over to. thi 
plaintiff all such auoiaas should be received b] 
nim in bis character aa aeqiieatrator,iii sadisffic; 
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tion of a debt owiofif to the phantiff^ the cofirt 
reftieed to refer it to the Master to eotnpixte the 
ount of damai^ to which the plaintiff was 
itkd. Smith v« Nesbitt, 3 1). & L, 420 ; 
S. C. 2 C. B. 388. 

RUI4B NISI. 

A rule to discharge a rule absolute for a new 
trial on payment of costs, is in this court a rule 
nisi, which makes itself absolute unless cause 
be shown against it within the time limited. 
Phillips V. Warren, 14 M. & W. 730 ; S. C. 
3 D. & L. 301 ; 32 L. 0. 588. 

SCIRE FACIAS. 

A writ of sri. fa, will issue to revive a judg- 
ment, although more than 20 years have 
elapsed sinc e it was signed, if payments within 
that time have been made on account of it. 
Williams v. Welch, 3 D. & L. 565. 

SERVICE OF RULE. 

An afli davit of service of a rule to compute 
stated the service to have been on A. il., “ who 
acts as the attorn c^y or agent of the defcndant 
in the cause Held, sufficient. Patrick v. 
Richards, 3 D. Sc L. 573. • 

SERVICE OF WRIT. 

1. PithHc rampuivj. — Appearance , — The word 

clerk '’in the 8 th section of the Uniformity 

of Process Act means clerk to tlie corporation ; 
therefore, the court will not allow an appeamnee 
to be entered for a public company upon affi- 
davit that the writ has been served on a clerk ; 
at the office of the company, and that it had 
come to the knowledge of the secretary. 

The court will not in any case dispense with 
personal service of a writ of summons. Walton 
V. The Unwersul Salvaye Company, 2^^ L. 0.308. 

2. Setting aside, — The court set aside the 
service of a writ of summons, the defendant 
being descri])C(l therein as of “ Bristol, in the 
county of Gloucester,’' and the service having 
taken place in the city of Bristol, in a place not 
within the county of Gloucester, or within 200 
yards of the boundary. Levi v. Perratt, 2 
C. B. 345. 

SHERIFF. 


3 St 4 Viet. c. 24, e. 2/ lbe« may do 20 
name of the high ebj^rijOf; ana semble, tliat tt 
ought to be signed in his own name. Stroud 
V. Watts, 3 B. Sc L. 799. 

' SPECIAL JURY. 

A cause having been set down for trial in 
Middlese.’c, and a rule olitained for a special 
jury, the parties agreed that «the reime should 
be changed to I^adon, and the cause tried by 
a special jury there, and that all costs occa- 
sioned by that arrangement should he costs in 
the caus^. The cause came on for trial in 
London, and was referred to arbitration, the 
arbitrator to have the same power to certify as 
; a judge at nisi pi;ius. The award was made on 
I the Gth of August, and after the first four days 
> of the following term, the arbitrator certified for 
a special jury : Held, 1st, that the certificate 
was too late ; 2ndly, that the successful party 
was entitled to tiie additional costs of the 
8i>ecial jury occasioned by the change of venue 
from Middlesex to London. Geeve v. Gorton, 
3 1), & U 481. 

STA YI N G PROCEE DI N (IS. 

1. Equitable grounds, — A, assigned to B. by 
way of security for a loan of 10, ()()()/., two sums 
of 5,000/. each, due from C, to A, under two 
' sfti^ral indentures, and afterwards brought debt 
against C. upon those indentures. 'Lhe court 
I refused to stay the proceedings in the action 
I at the instance of B. & C., and suggested tliat 
the proper course was to apply after judginent 
to stay execution. Stppiuqs v. Nokes, 2 C. B. 
i 292. 

I 2. An action was brought by a wife against 
her husband, on a settbiiicnt deed, in tlie name 
of the trustee under that deed. The court re- 
fused, on tlie apidication of tlie defendant, to 
I set aside the [iroccedings on the ground that 
i the action was brought witlioul the authority 
I of the trustee, il a}i|iearing that mi application 
; had been made to the trustee to consent to her 
name being used, and an indemnity against 
; costs offered to her, which she hati refused, 
I without assigning any reason. Auster v. IloU 
I land, 3 1). & L. 740. 


1. Possession-money, what is, — The term 
“ possession-money ” does not include the ex- 
pense of the keep of cattle seized by tlie sheriff. 
Gaskell v. Sefton, 14 M. & \V^. 802 ; S. C. 31 
L. O. 77 ; 3 D. &c L. 267 ; 32 L. O. 153, 540. 

2. An attachment having issued against the 
sheriff for not bringing in tlie body, the same 


TRIAL. 

I Withdrawal of ^'wror.— Where, upon the trial 
I of a cause, a juror is withdrawn by consent of 
I c.ounsel, if the ])laintiff afterwards bring an- 
other action for tlie same cause, the court will 
stay the proceedings. Gibbs v. Ralph, 14 M. & 
W. 804 ; S, C. 31 ].. O. 217 ; 32 L. O. 198. 


was ordered to be set aside, on payment of 
easts and perfecting special bail. Those terms 
not having been complied with, a habeas issued 
directing the coroner to bring up the body of 
file sheriff. The under- slveriif then paid to tlic 
plaintiff the amount of the penalty of the bail 
wind (being double tliat of tne debt) and costs. 
Held, that the plaintiff was only entitled to re- 
tain the sum indorsed on the writ and costs, 
Reg, V. Slieriff of Middlesex, 3 D. & L. 472, 
C. 15 M. & W. 146. 

* 3. Where an under-sheriff, before whom a 
nirrit of inquiry is e.xecuted, certifies, under the 


Case cited in tli« jiidginciit : Sanderson v. Xefetor, 
Hy.fic ]M.402. 

VARIANCE. 

" In consideration of advances made and to be 
made, by T. C. and S, C.,’^ " or by any other 
persons of whom their firm may from time to 
time consist, to F., we jointly and severalhr 
hereby guarantee to the said C. and S, C. 
the repayment of the said advance, and to ia- 
demnify them against any loss by reason 
such advances, our liability not to exceed tlm 
sum of 1,000/. 'This guarantee to be a con- 
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tinuing guarantee^ and to be a secuVlty to tbe 
said and5^ C* to, tb^ axtfsnt as 

afgra^d^ /or iba w^ble of any.ba^nce which 
ma^ to tim^^.or af become 

due. to, the said 7l C^.pr to the per- 

soul for the time being cpnsthmibg ihe hrm of 
the.fiaid. haulkihg hpiise :*V, that ^ 
guaraojtee, ^iacjpsie^ /of 

the. promise to, past as ; ’ as. future ad- 

vanoae, the future ^ vances haAuisjfj 'T)ee^‘ made; 
T. :C. and 0. dechured upon this g^^ahtee, 
and alleged th^t past advances had h^eu .madei 
and that in coQSideratioD of the advances sO^ 
made> and that the plaintlETs would, from time 
to time make advances to K, the d^endaPt and 
one H, jointly and severally guaranteed to the 
plaintiffs the repayment of the ^ said last-men- 
tioned advances, that the saul^^ guarantee shall 
be a continuing guarantee to the extent of 
1,000/. for the whole of any balance which 
might become due to the plaintiffs, or to the 
persons for the time being carrying on the said 
trade or business. Tlie declaration then aver- ] 
red that advances were afterwards made by the 
plaintiffs to F. : Held, 1st, that there was a 
variance in the statement of the consideration, 
as it was the making advances by the plaintiff’s, 
or any persons who might consltitute the Finn ; 
2ndly, that there was a variance in the state- 
ment of the promise, it being to pay wbat niif)<ht 
be due to the plaintiffs, or those persons who 
might constitute the firm ; 3rdly, that those 
variances might be amended by a judge sitting 
Vit nisi prias j 4thly, that a term in a special 
case that the court should be at liberty to 
amend any part of the proceedings as they 
might think proper, gave no additional power 
beyond that possessed by a judge at nisi prins. 
Chapman v. i^atton, 3 D. & L. (34G. 

VENUE. 

1. The 5 & 6 W. 4, c. 76, s. 109, places the 
cities therein named in the same position as if 
they had not been excluded by the 38 G. 3, c. 
52, s. 10, from the operation of the 1st section 
of that act. Cole v. Gane, 3 D. & L, 369. 

2. The venue in an action for crim. con, was 
laid in Middlesex, and having been removed to 
Somersetshii^, was brought back on the usual 
und^takihg to give material evidence in M. 
It was proved at the trial that the plaintiff had 
taken lodgings at S. under an assumed name, 
and that the letter bjr which the landlady of the 
lod^ngs accepted lus proposal to become ' her 
tenant was sent to him in 3f. at a hotel Phere 
he was stopping; that he aftcr^vards wfote a 
letter bearing a post mark such as a Jlettet sent 
from ilf. would bear while stopping at the 
hotel, directing his apartments in js. to be pre- 
pared; that the plaintiff’s wife met the defend- 
ant at those lod^i^ in S., where the adtiltwy 
was comimtted^ Held, hyTindat, C. J., 

J., and Cre^eH, J., (irle J., dissentient^,) 
that the - frilled the undertakhijg^ 

Held, also, ligr' Whole coi^^ that it was hot 
necessary to Show that any part of the adultery 
had been cpmznitted ih the conhty of Middlesex. 
QicW^e/ ttHeihd^ the bound to 


; Courts of Common Law, 

ptoduee the undertkldng at to tri^^^ in order to 
raise the pbjectmn to the msufficiency of t^ 
evidence, ; i 0. & L, 613. 

Cases oited in tW judgment ; Sagtl^ v. HeavJ^ 
2 WfBl* Swwna’^ p^c, f 3id.4P5 ; 
son V. ^UnglcGu 2 IVI. i Kob. 427 v 
If odgOj, li) 1$aSt^ ^2 ; :Clarke v. Heed, 1 N.Rep, 

' 510.- •' ■ ' 

; 3. The 7 ^ B Q. 4, c. ^9, a. 34, enables the 
pwne^r.of a fishery or his servants to take into 
custorly any . person unlawfully fishing therein, 
lire j)laintiff was fishing near a spot where P» 
hada private right of fishery, when the servants 
of P. seised the piairutifiT’s net, and took liim in 
custody, under a bond fide, but mistaken belief 
that the pkin^ff* was fishing in the fishery of P, 
HeM, that the defendants were entitled to the 
protection of the 7 & 8 G. 4, c. 29, and that 
the venue ought to liave been laid in the county 
where the cause of action arose. Hughes v. 
BucMand, 3 D. & L. 702 ; S. C. 15 M. & W. 
346. 

Cases cited in the judgment : Cnnn v. Clapper- 
V^on, 10 A. & E. .582 ; 2 P. & I>. 560 ; Hopkins 
.V. Crowe, 4 A, 8c E. 774 ; Bush v. Green, 4 
Bing. N. C. 41 ; 5 Scott, 289. 

VERDICT, 

On the trial of a cause before the sheriff, 
under a writ of trial, a verdict was taken by 
consent of the parties, subject to a reference. 
Owing to the absence of the referee from town, 
the reference could not be gone into. The plain- 
tiff accordingly gave notice that he abandoned 
the former verdict, and that he should proceed 
to try the cause de novo, which he accordingly 
did in the defendant’s absence, and obtained a 
verdict : Held, that the second verdict was ir- 
regular, and must be set aside ; and that the 
first ought not to stand, as it was subject to a 
reference, which had i)roved abortive, and 
which the sheriff had no power to order. Har- 
rison v. Greenwood, 3 D. & L. 353. 

Ottse cited in the judgment ; Wilson v. Thorpe, 6 
M.&W.72I. 

WAIVER OF IRREGULARITY. 

1 . Blanks in issue under Writ of Trial Act,^ 
Where the issue in an action to be tried before 
the sheriff has blanks for the teste and return 
of tlie writ of trial, the irregularity is waived, 
unless the objection be taken promptly. 

And, where the defendant retained the issue 
U>T eight days, during which negoclations were 
going on, an application to set aside the issue 
and notice of tri^ for such irregularity was held 
to be too late. Peart v. Hughes, 2 C. B. 346. 

2. Particulars of set-off . — An objection that 
pleas delivered by a defendant under terms to 
plead issnably are not issuable jfieas, is waived 
^ siervice of an order for particulars of set-ofiF* 
Ciuwre, whether service of the summons of such 
particulars was not an equally binding reectf- 
nitionof the pleas. Scott y, Watson, 1 C, B. 
826*: 

WARRANT OF ATTORNEY. 

1. Attestation of the attesta- 

tion 6f tl\e ^xecutioi^ of a warrant of .httoit^^- 
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or cognovit, under tlie 1 &l 2 Viet c. 110, 8. p; 
it if not necessary that ttie precise words of tne 
statute should be followed V it is enough if it up<^ 
pears by necessary inference, 'tbit the witness 
attended as the attorney for the pJirty, at his re- 
quest, and diat he subscribed his name as such 
attorney. 

An attestation in the following form 
” Si^cd, sealed, and delivered in the presence 
of E, R, attorney for the said C, I)., and ex- 
pressly named by him, and attending at his re- 
quest. And I hereby subscribe myself to be the 
attorney for him, having read over and 
plained to him the nature and effect of the 
above warrant of attorney, before the same was 
executed by him ; and I hereby subscribe my 
name as a witness to the due execution thereof.’* 
The signature was of the proper hand-writing 
of E. R., the attorney : Held, a sufficient com- 
pliance with the statute. Lewis v. Lord Ken- 
sington, 2 C. B. 463 ; S. C. 3 D. & L. 637. 

Cases cited in ibe judgment : Poole v. Hobbs, 8 

P. C. 113; Potter v. Nicholson, 8 1\1. & W. 

294 ; Kikington v. Holland, 9 M. & W. 659 ; 

l)o\vl. N.S. 613; Everard v. Poppleton, 5 

Q. H. 181 ; Hibbert v. Barton, 10 M. & W. 

678; 2 Dowl. N. S. 4.S4; Knight v. Hasty, 12 

Law J„ N. S., (Q. B. Bail Court, yth May, 

1843,) 293. 

2. Where a charge of embezzlement was 
pending before a magistrate, who entertained 
doubts whether a partnership did not exist be- 
tween the prosecutor and the accused party : 
Held, that a warrant of attorney given to secure 
the payment of monies charged to be embezzled, 
the charge afterwards withdrawn, was in- 
valid ; as at the time of giving it there was a 
charge of a criminal nature pending, whicli it 
was calculated to bring to an end. Critchley, 
exparte, 3 1). & L. 527. 

3. A joint warrant of attorney having been 
given by two defendants, and one of them 
having been transported for life, the court per- 
mitted judgment to be entered up against both, 
on an affidavit stating the conviction, and a | 
certificate from the Home Office, certifying the 
transportation, and that no return of the 
convict's death had been made, and that by the i 
practice of that office no return was made of b| 
convict remaining alive ; it being also sworn 
that the other defendant was still living. Dal- 
rympley, Fraser, 3 D. & L. 611. 

4. Two persons executed a warrant of at- 
torney, by which they authorized certain at- 
torneys to appear for us and each of us,** and 
to receive a declaration for us and each of us 
ill an action of debt,** &c.| and to confess the 
same action, or else to suffer judgment, &c., to 
pass “ against us,'* and to be thereupon entered 
up, ** against us and each of us,** and after the 
judgment shcdl be entered up as aforesaid^ **for 
us, and in our names, and as our act and 
deed,** to execute a release of errors. On an 
application to enter up judgment against one of 
the defendants, tbecourt beld the warrant joint, 
and j^t joint and several, apd therefore rsfosed 
a rtile for that purpose. Dalrymple v. Fraser, 
3 D. &; L. 818. 


5 . FiraeticeM signing '' judgfnei^,^Laehe^,^: 
Whete a warrant of attorn^ aiitiibrlses 
raeiit to be entered up ''aabf^^thatenh 
th^h neiit, or sub^qiient terffi,** a jhdg^ 
ment entered up m vacation is regular (ovefruL ' 
iog Cohhold V. Ckilver, 4 Scott, if. R;^8.) The ‘ 
assignees of a bankrupt seeking to take adtaek 
tage of an irregularitY in a iudgment signed ’ 
against the bankrupt, nave only the same tipm 
witliin whi6h to take advantage of it after their 
appointment, as the bankrupt himself would 
have, viz., fi-Din the time he“had^* notice of 
the irregularity, so must apply promjitly. At* 
cock w SatcUffe, 33 L, O. 377. 

WRIT OF SUMMONS. 

Place qf residence, — Irregularity, — A rule 
nisi will be granted to set aside the copy of the 
writ of summons and the serrice thereof, where 
the place of residence is stated in the writ to be 
in the wrong county, and different from that in. 
which service has been made. Eyton v. Taylor, 
33 L. O. 285. 

RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

BEPpRTBD BY BARRISTERS OF THE SEVERAL 
* COURTS. 

9l0rb c!:hRii(snoi'. 

Oldfield V. Cobbett, March 10th & 26th, 184^. 

SECOND KU-i{BA.RlNQ« 

The court %uill not, after the lapse of h or % 
yearSj rehear an appeal upon the grounds 
of irregularity in the Masters proceedings 
in expunging scandal without reporting it, 

Mr. applied, on behalf of the defendant, 
to set aside two orders of the Master of the 
Rolls, and the proceedings consequent there- 
upon. Tlie first of these orders was made in*' 
reference to exceptions for scandal, and directed 
the master to expunge the same, if scandalous, 
and to tax the costs, &c. The Master, by his 
re|M>rt, dated on the 24tU and filed on the 28th 
of Jan., 1840, certified that he had found the 
matter scandalous, and had expunged it. By 
the 2nd order, dated March 30th, 1840, the 
Master of the Rolls ordered the costs of the 
above reference to be paid by the defendant 
who subsequently served with the usual 
subpeena, and a writ of attachment issued 
against him whilst in prison at the suit of the 
same plaintiff’ under a writ of commission of 
rebelUon for not putting in an answer in a suit 
betw^n the parties in the Court of Exchequer. 
Mr. Teed advanced two objectipps, — first, that 
the defendant could not be servei^ with sub- 
posna and attached for costs wh^ prison at 
the suit of the same plaintiff, Hayfkms v, Hallp 
4 Myt & Cr. 280. SSecondly, th^ tije Master 
ought not to have ^punged the alleged s^da- 
lous matter until he had reported it ,;to be aoi 
as the defendant was thereby .deprjlyed of lue 
right to take exceptions to the report — see the 
latter part of the 22nd Order of December, 

B B 5 
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1833, which allows four days from the filing of j charge tbit order for irregularity. If he could 
the report. hare construed the words ‘'last answer,” in ijie 

Mr. Renshaw, for the plaintiff, read a long,6Gth Order of the Orders of May, 1845, and 
affidavit of the facts and proceedings in this! the corresponding section of the 1 6th Order, 
cause:, from which it appeared that the defend- 1 to mean the last answer filed at the time the 
ant had been served with the warrant to cx- j motion was made, the order would have been 
punge on the of Jan., 1840, and that cn * irregular ; but finding that there was an answer 
the 19th he had taken out a warrant to sustain I still outstandmg, it appeared to him, perhaps 
the matter objected to, but had failed in sup- 1 erroneously, that the order, though obtained 
porting it. A similar motion to the present ! after gross delay, was not irregular. Now a 
had been refused by Vice-Chancellor Knight : motion was made to discharge that order upon 
Bruce^ and the late Chancellor. * | the ground that it was improperly obtained in 

The Lord Chancellor said, that without giving i evasion of the general orders of the court. He 
any opinion on the alleged irregularity of the ; had often had occasion, in causes not within 
proceedings ill the Master’s*’ office, lie should! bis jurisdiction because attached to another 
not at this distance of time after the defendant branch of the court, to distinguish irregu- 
had proceeded with the cause and it had been larity from what he must call im])ropricty of 
decided on appeal, allow a second reliearing. i practice ; but here, as the cause was attached 
If the defendant was dissatisfied with thejudg-; to his own court, he was able to go into the 
inent of Lord Lyndhursl, he must a])peal to the circumstances of the case, which in other cases 
House of Lords, ; he was excluded from doing. Now, the grant- 

; ing a plaintifl' further time where a defendant 

tf'nurt I was in a situation to dismiss the hill, was an 

xtni s U/Oi rt. | and it seemed to him of importance 

Foreman v. Gray, Feb. 24, & March 23, 1847.*ithat a defeiidunt should not be easily defrauded 

of his right to move that the hill be dismissed. 
In the present case the plaintiff* did not appear 
to him to make out any case for indulgence, 
and he thought it would he an injustice to the 
defendant to allow him at his own pleasure to 
begin a new course of litigation. If the plain- 
tiff had ap])eared upon the motion to dismiss, 
and stated the facts of the case as an answer to 


AMENDMENT OF BILL. — DELAY. 

An order to amend obtained after a notice of 
a motion to dismiss, in a vase where there 
had been great delay in getting in the an- 
swer of one of the defendants, discharged as 
an attempt to evade the orders of the court 
though within their strict letter. 


This was a motion to discharge ai. order for i '}> have failed j he thought, there- 

leave to amend with costs, take the aTuend- i ‘hat the motion must be granted, and Uie 

menis off the fde, and dismiss the original hill ! ^ ““end discharged. Uis lordship ul- 

for want of prosecution. 'J’lie facl.s of the case ! K'«'e the plaintifl a week witliin which 

are summed up in liis lordship’s judgment on ; J" ‘h? outstanding answer, otheranse the 

the present occa.sion, and are also stated in i hm fo be dismissed, 
page 4ri2, atife, upon the report of a previous; 
motion made to discharge the order to amend | 
for irregularity. Lord hangdale decided on ! 
that occasion that the order ^\'as not irregular ; j 
but the strong ojnnion ex])res3ed by his lord- i 

ship as to its impropriety led to the renewal of j mortgagor and mortgagee.— unknown 
the apnliciition in the present form, in which ! heir.— construction op 11 g. 4, and 1 

the technical objection of iiTe?gularity was | 
abandoned, but it was contended that the ob- I 


Sec Arnold v. Arnold, ante, p. 500. 

C?trr»Cbanfrn 0 r of 
In re Brown, March 18th, 1847. 


taming of the order, under the circumstances | 
of the case, was a fraud uj'ion the court, and i 
that therefore the court, by its diecretionaiy I 
power, would set it aside, notwithstanding its 
formal regularity. 

Mr. Elderton for the motion. 

Mr. Heathfield contra. 

Lord Langdfde said ; — In this case the an- 
swer on which the motion was made was filed 
on the 1.5th of Dec., 1845 ; the ten weeks al- 
lowed for excepting to it expired on in the 
middle of March, 1840. The plaiRtiff was a 
f^ne covert, and the outstanding answer, which 


W. 4, C. Go, 4 & 5 W. 4, c. 23, AND 1 & 2 
VICT. c. 6Q. 

Where the heir of a deceased mortgagee, to 
whose personal representative the mortgage 
money has been paid, is unknown, and a re- 
conveyance is a^ired, the petition should 
he presented under the acts J 1 G. 4, and 1 
W, 4. c. Go, and4:df 5 W, 4, c, 23, as the 
ac/ 1 2 Viet, c, Gy, does not apply. 

This was a petition intituled in the acts 11 
G. 4, and 1 W. 4, c. 60, and 4 & 5 W. 4, c.21, 
and it prayed that some proj)er person might 
be appointed in the place of the unknown heir 
of a deceased mortgagee to convey the emt- 

J! 1 V .... i aT 


was held to gh^ the plaintiff' a right to the standing legal estate to the party entitled to the 
]>resent ontlef, was the answer of her husband, equity of redemption, the mortgage money bar* 
(>n the 17th of l>ece«iber last, a notice of a ing been pidd to the mortgagee’s exeeixtotre^ 
motion to dismiss was given. On the 21st, Mr. /. H. Pelmer appeared for the petitioner, 
when the motion was to have been made, it and a question arose wh^her, since aett «f 
was stopped by an order to amend, obtained 1 & 2 Viet. c. 69 , cases of this descripti<m mre 
as of course. iTien a motion was made to die- within the provisions of the 11 G. 4, and 1 W. 
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4, c. Go, and 4 & 5 W. 4, c. 21. He referred 
to In re Wilson, 8 Sim. 395 ; In re Williams, 
9 Sim. 426, 642 ; In re Thompson, 12 Sim. 392 ; 
and Greeri v. Holden, 1 Beav. 208. 

The Vice-Chancellor said, lie was of opinion 
the 1 & 2 Viet. c. 69, did not apply, ana that 
there was no necessity for intittiling the petition 
in that act. It was stated in the petition that 
there was an heir, but that it was not known 
who such heir was : the better ])lan in these 
cases, in order to bring them within the statutes, 
would be to state there was no heir.*'‘ 


©ucen's ^fnrfj. 

(Before the Four Judges.) 

The Queen v. The Justices of London. Hilary 
'J’erm, 1847. 

M A N DA M TTS . — COSTS . 

Wlwre a court of (juartcr sessions dismissed 
an appeal on the ground, that according to 
the practice at sessions, the appeal had not 
hecn property entered and respited at the 
jiretdoiis sessions, the court made a rule afj^ 
solute for a mandamus to the sessions to 
hear the appeat. 

Held, (Wiglitinan, J., dubitantc,) that the 
apindlants were entitled to the costs of the 
mandamus. 

An order of removal, made on the ‘ioth No- 
vember, 1845 , was served, with the necessary 
documents, on the following day. No notice 
of af)|)cal being given, tlie pauper was removed 
on the 2211(1 of December. At the next quarter 
sessions for the city of London, ludd Janiiaiy 
loth, 1840 , an appeal against the order was en- 
tered and respited. Notice of npjieal was given 
on the 21st of Alarch, and the appeal came on 
to hi; heard at the April quarter sessions, when 
they dismissed the ajipcal, being of opiniem 
that the sessions in Janviavy bed no jurisdiction 
to respite the ajipeal, because more than 35 days 
had elapsed between the rcceiiit of notice of the 
order and tlie commencement of the January 
eessions. In 'I’rinity Term, 1846 , this court 
made a rule alisolute for a mandamus to the 
mayor and justices of the city of London to 
enter continuances and hear the apjieal. 

In Michaelmas Term following a rule nisi 
was obtained calling upon the respondents to 
show cause why they should not pay the costs 
of the mandamus. 

Mr. Payne showed cause. In Rex v. The 
Justices of the North Riding^ the court held, 
that the justices were to judge of the reason- 
ableness of the time. That case lias certainly 
been followed by two cases, — Rex v. The 

• Is that necessary ? l^he 8th section of the 
11 G. 4, and 1 W. 4, c. 60, having expressly 
povlded for cases where the heir of a trustee 
18 not known, and it having been held that 
mortgagees are within the meaning of that sec- 
tion, it is submitted that the statement of the 
actual fact of the heir being unknown is suili- 
ciant* — £ d. 

5 T, R. 150. 


Justices of Buckinghamshire,^ and Rex v. The 
Justices of Staffordshire,^ which seem to 
establish a difterent rule of practice. In a case, 
therefore, where there are conflicting decisions, 
where the objection was not of a frivolous cha- 
racter, and where the mistake arose from an 
error of judgment in a court presided over by 
the Recorder of London, this court, in the ex- 
ercise of its discretion, will not he disposed to 
make the respondents pay the costs of this 
mandamus. 

Mr. Pushley, contrk, contended, that there 
was nothing in this case to take it out of the 
genera] rule of ]>ractice. 

Lord Denmanf C, J. I think there is no- 
thing in this case to take it out of the ordinary 
course of practice, this rule therefore will be 
made absolute. 

Mr. Justice Coleridge concurred. 

Mr. Justice Wightman. 1 ha\T had some 
difficulty in coming to the conclusion tliat this 
: rule ought to be madci absolute, inasmuch as 
I the error committed arose from a mistake of the 
; court of quai ier sessions. I do not lay down 
■ any rule on the subject, for the court, in the 
; exercise of its discretion, must be guided by the 
; particular facts of each case. 

! Rule absolute. 



APPLICATIONS FOR TAKING OUT AND 
RENEWAL OF CliRJ'lFI CATES, 

On the last day of Easier Term, 1847. 
38rncl> 

.Atherton, Isaac, IJverpool. 

Ashford, Daniel Henry, Shepton Mallett. 

Baldock, Henry, Noiwocjd, 

Bulnicr, George, Dulwich ; Parliament Street; 
anil Belle Vue, Chehjea. 

Cobb, Edward, Banbury. 

Coates, Thomas, 42 , Bedford Square; and 
Parliament Street. 

Downer, William, Reading; and George St., 
Mansion House. 

Hall, Thomas, Exmouth. 

Ley, William, 45, Davies vSt., Berkeley Sq.; 
Berners St. ; and Devon. 

Matthews, Edwin l)a\dd Thomas, Bootle, 
near Liverpool; and Canterbury Street, 
Lambeth, 

Osmond, George, Bicester. 

Parr, John Barton, Newcastle-npon-iyne. 

Rarnshay, George, Brampton. 

Reynolds, Thomas John, 45, Davies Street, 
Berkeley Square ; Delahay Street ; and Adam 
Street. 

Taylor, David Passmore, 6, Harp Lane ; and 
Maidstone. 

Whicher, William, Chichester. 

Welch, Charles Hewett, Ashbourne. 

AA^ilson, Thomas, Lancaster. 

Notices ((f Application to a Judge at Chatsbers 

for taking out and renewal of CertifeoteS) on 


‘ 3 East, 342. 


* 7 East, 549. 
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Renewat of Ceriificatesj^Corrtmi 

the loth day of May, 1847, in Vacation after 
Easter Term, 

Bentley, Greenwood, jun. late of Bradford, 
now of Somerdale, near Astrigg, Yorkehire.* 
Browne, Eyles Irwin C., Kidderminster; 
Darlington ; and Cheltenham. 

Balderstone, Alexander, 36, Arundel Street, 
Strand. 

Cavell, Edmund, Saxtnundham. 

Farmer, George Noble, D, St. Swithin*s 
Lane; Tewkesbury; Chelsea; and Southgate 
Place, Islington. » 

Gi^flfits, Henry, 21, Goulden Terrace, Isling* 
ton ; and A in well Street. ’ 

Giles, William, Shepton MaKet. 

Hall, James Turbutt, 15, Tavistock Terrace, 
Upper Holloway ; Gerrard St. ; Islington; and 
Hermes St. 

Jaques, John, jun., 8, Ely Place, Holbom. 
Kirkpatrick, John Seaton West, Kingston- 
upon-Ilull. 

Pearce, John Thomas, jun., 40, AVestmore- 
land Place, City Road; Lamb's Conduit Place; 
and Great James St. Bedford Row. 

Pyne, ’William, 4, Inner Temple Lane; 15, 
Warwick Court, Gray’s Inn ; Cradley ; and 
George Street, Hanover Square. 

'J'aylor, Henry William, Brixtoii Hill, Surrey; 
and 8, Furnival’s Inn, Holborn. 

AVillatts, Frederick George, 13, Gray’s Inn 
Square. 

Walker, John, Axbridge. 

Willins, George, 1, Trigg Lane, Upper 
Thames Street. 

Notices of Application to a Judge at Chambers 
for taking out Certificates on the I5th day of 
May, 1847, in Vacation after Easter Term, 
pursuant to Judges* Orders, 

Hodgson, Joseph, Bradford. 

Jennings, John Rogers, 71, Whitechapel 
Road ; and Wanstead. 


COMMON LAW CAUSE LIST. 
Croton 9nptr. 

Easter Term, 1847. 

The Queen v. Tlie Inhabitants of Milo End, Old 
Town. 

The Queen v. The Inhabitants of Croiidall, Hants. 
Ihe Queen v.The Inhabitants of Bangor, (orders.) 
The Queen v. The Inhabitants of JMartin-cum* 
Grafton. 

The Queen v. The Inhabitants of Landkcy. 

The Queen v. The Great Western Railway Com- 
pany. 

The Queen v. The Great Western Railway Com* 

Queen v. The Inhabitants of Clixby. 

The Queen v.^KiUhaniel Shipperbottom. 

The Queeu The Churchwardens, Ac., of St. 
George the JV(vtyr, Southwark, 

The Queen, v, The Cburchwardens, &c., of St. 
George the M&rt^, Southwark. 

The Qneen y, T^ l^nh^hitants of Hariburr. 

The Queen Thomas Cbllins, 

'*' ■ I..!. , Ill 1 '■* , , I , 

* Cominbii Pleas. 


If Law Cause lAsts, Crown Paper, 

The Quifen v, 'The Inhabitants of Halesowen. 

The Queen v. The. Overseers of Oldhuni Union. 
The Queen v. 'J'he Justices of the West Ridingy 
of Vorkshire. 

Ilie Queen v. William Richardson. 

Thb Queen v, Archibald Douglas, Esq. 

The Queen v. Thomas Phillips and ariot^r. 
Justices, &c. 

The Queen v. The InhabitaritB of Alderley. 

The Queen v. Thomas Grimshaw. 

The Queen r. The Inhabitants of Rhoscolyn. 

The Queen v. 'I'he Inhabitants of Shnlford . 

The Queen v, 'I'he Inhabitants of St. Giles-ln- 
thc-Fields. 

The Queen v. The luhuhitants of St, George, 
Bloomsbury. 

The Queen v. The Inhabitants of Stain foith. 

The Queen r. tlie IiihuLitants of Mylor, 

The Queen v, Tho Inhabitants of St. Clement 
Dunes. 

The Queen o. I he Inhabitants of Duk infield. 

The Queon r. '1‘iie Inhabitants of Leeds. 

^The Queen v, William Belton. 

The Queen v, Charles Saflrey. 

'I’he Queen v. Morris Myers. 

'The Queen v, TJje Churchwardens, &c.,of Aslee, 
Hants. 

'The QuetMi v. The Inhabitants of Huminorsmith, 
The Queen v, .losoph 'rhornpsori. 

'I'he Queen v. Joseph 'i'hoinpson. 

The Queen v. Tho Inhabitants of Macclesfield. 

The Queen v. John Keen. Order of P. L., au- 
ditor. 

The Queen v, Tho Inhabitants of Holywell, 

'The Queen r. Henry Nicholls 
'The Queen v. The Commissioners for improving, 
&c, the Town of Dudle}^ 

Tho Queen v, 'riios. Turk. 

Tho Queen v, James Lord. 

The Queen v. The Inhabitants of St. Thomas, 
New Surum. 

The Queen v, Charles Wright and another. 

John Keen v, 'Tl»e Queen in error. 

'The Queen v. The Inhabitants ol' Coningsby. 

Lhe Quten v. 'The Inhabitants of Carlton. 

' ilie Queen v. The Inhabitants of Addinghanu 
The Queen v. The Inhabitants of Colerne. 

, 'J'he Queen v, Reuben Hunt and others. 

'I'he Queon v. The Inhabitants of East Stone- 
house. 

The Queen, v.'l’he Inhabitants of Gmnersal. 

The Queen v. Rev. E, B. Shaw, elk. 

The Queen v, 'The Commissioners of Stamps and 
Taxes. 

The Queen v. Martin Irving, Esq. 

Tlie Queen v. Martin Irving, Esq. 

The Queen v, 'Xlie Inhabitants of St. Pancras# 
(M. A. Parsons and family.) 

Tho Queen v, Tb# Inluibitants of St. Panonui 
(S. M. Taylor and Family,) 

The Queen V. ThO London and South WMatU " 
Railway Conipady. ■ 'W> ♦ 

the Queen v, *l1ie Inhabitants of Monk Broiulli. 
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Nm Priui . . 


JSIISI PRIUS CAUSE LISTS. 


REMANBT8 TOR EASTER TERM, 1847. 


Sir K. Sidney 
Johnson, Son, and W. 
S. B. Hamer 
M. Fraser 
Adlington and Qo. 

Elderton and H. 
Johnson, Son, and W. 

C. J. Jones 
Becke 
Jno. Lewis 
B. Comyn 
Herlslet and Co. 
Thomas M. Parker 
Richards and W. 


Kdward Smith 
Edward Smith 
Ablelt 

Hawkins and Co. 
Wickcns 
C. Hobson 
Hill 

Julius and Co. 

J. Fallows 
.Bebb and H. 

C. B. Wilson 

11. K. Lane 

Same 

Person 

Havenscroft 

T. G. Steadman 

Lewis 

J. Tinslay 

Same 

Hall 

Edward Vann 
John Long 
Walker 

Gabriel and M. 
Moseley 
Lacy and B. 
Makinson and S. 
Person 

Bower and Son 
John Bell 
Dolman and S. 
Chisholme 
J. Lewis 
Shearman 
W. and Dyne 


Tennant and H. 
Milton and Co. 
Marsden 
Cragg and J. 
Carlon and H. 
Nntontt 
Williamson 


Aagell 

Same 


2^ 

Viclie“ 




Middlesex. 


Cahill S.J. 

Rowe 

Davies S. J* 

Williams S. J.. 

Bastone and another, exe- 
cutrix, &c. 

Fiddes S. J. 

Cro\vther,admor.,&c.(tnJ.) 


Macdonald (stayed) 
Cope (stayed) 

Wilkinson (stayed) 

Whiieway ('"j*) 


ood (inj.) 


The Queen 
Becke 

Moon (stayed) 
Boosey 
Pratt 
Clerk 

Walker, elk. 


Hilton 
Hilton 
Neal (inj.) 

Budding and another 
Rowlands S. J. 

Sborthouse and another 
Hill (stayed) 

Julius and another 

Bassan 

Gifford 

Wade 

Clayards 

Giles and another 
Flowrer S. J, 

Powter 

Rossiter and wife (pauper) 

Lewis 

Luck 

Dear (pauper) 

Martindalo 

Davis 

Standen 

Walker 

Helps 

Doe d. Rule 

Baity and another S. J. 

Watts and others 

Atkinson 

Hoof and others 

Honiball 

Feltbam 

Bowman, admix. 
Alexander 
Daniels 
Shaw 


Ross 

Wm. Toogood 
Edwards and another, sur- 
viving executors • 

S.J. Craufurd 
S. J. Parish and anotbeif 
Connop 
S. J, Davidson 
Dance 
S.J. Hughes 

S. J. London Assurance of 
Houses and Roads from 
Fire 

Granville 
• Earl Granville 
Ward 
Hailey 
Samuel 
Hes^t.aibnt 
Daniel 

Wetberell, elk. 

Latter and another 
Robertson 
Gregory 

Detliick and another 
Baker 
Maskelyne 
Harrison 
Junes 

Clifton, an infant 
Brown and another 
Rapson 
Seward 
llsley 
Bird 
Webb 
Burford 
Cussans 
Law’' 

Ryan 
W'^alsh 
Y oung 
Blunt 
Headland 
Hodsull 
Page 
Baxter 
Kolleston 


NEW CAUSES. 


fbe Queen S.J. 

Smithson, admix. &c. 

Carr 

[)owburn S. J , 

C/umming 

Fbe Quetm 

Rudd ana othen 

Weolley 

Qfiteu 

luring* by 

Gardiner and auather 
Doe d.Blackstoii6 A others 


Straford 

Bothams 

Taylor 

Simpson and another 
Ince and others 
Bluck, elk. 

Milne and another 
Marks 

Smith and another 
Kennion 
Rawlina 
White 


Dt. Bijlton 
Prom. Chester 
Prom, Howard 
Prom. Mardon and P* 

Dr. Chadwick 
Prom. Campbell and A. 

Dt. Williamson and II. 
Sci, fa. Wadeson 
Dt. lleline and Johnson 
Pro. Lewis 
Ca. N. Bonnett 
Prom. Lewis and L. 

Pro. Burrell 


Cov. Lowless luul Son 
Trial iit Bur, Gutty and T. 
Trial at Bur, Giitty and Co. 
Pro. Carlon and H. 

Dt. Loughborough 

Ca. E. Isaacs 

Prom. Ashley 

Prom. G. A\V.C.Smitb 

Dt. Person 

Dt. Minet and S, 

Dt. Por.son 
Prom. W. Ken nett 
Ca. Hughes and T. 

Covt. Watson and Son 
Dt. Kearsey and Co. 

Dt. C. O. Monro 
Ca. Mills 

Pro. Rickards and Co. 
Tres. F. Walthew 
Tres. King and A* 

Issue. Foord 
Tres. John Nokes 
Ca. Bartley and S . 

Prom. Webb 
Prom. A* Jones 
Ejt. Person 
Prom, Smith 
Prom. Reynolds 
prom. Person 
Prom. Walker 
Prom. A. Haynes 
From. C. Champion 
Prom. J. W. Flower 
Prom. Braham 
Tres. Wright and Co. 

Ca. J. H. Webber 


Indt. Price and B. . 

Covt. Hutchison [C^ 

Tres. Oliverson, Lavio and 
Prom. Sharpe and Co. 
From. Turnley 
Lonsdale . 

Dt. Jaques and E. 

Dt. Chadwiek 
Ca. Holmes 
Dt. S. Winter 

Ca. P. Smith 

Eject. A. J. Lmxo. 
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Williamson and H. 

Bulmer 


S. G. Rawlins 

Rawlins 


W. S. Paine 

Robbins 


Hawkins and Co. 

Dudding and another 

Jennings 

Hitchcock 


J. L. Dale 

The Queen 


F. Hohler 

The Queen 


Dickson and 0. , 

Doe d. Frost 


Sargent 

Brazier 


Mittoli and Co. 

Knapton 


J. Lewis 

Roberts 

S. J. 

B. Mewbiirn 

Pvloginie 


Melton 

Ruinbull 

S. J. 

Beart 

Parker 


J. W. Dolman 

AVatkins 


Dawes 

Hay 

S.J. 

Clarke and Co. 

The Queen 


Wm. Black 

Wale and wife 


Waite 

Httsclden 


Park os 

Atkinson 


Same 

Same 


A. tfhynes 

Nevilo 


Warneford 

Duke of Brunswick 

S. J. 

Parker 

Brunei 


Champion 

Churcliill 


Gell and 11. 

Brotring 

S. J. 

G. W. F. Cook 

Edwards 


Philp 

Caiman 


Clarke and Co. 

*rhe Queen 


J. L. Jones 

Sparrow 


Dawes 

The Queen 

S.,J. 

Atkinson 

The Queen 


Edw'ard Govett 

Stacy 


F. T. Donne 

Scott 


Thomas FoUer 

'riie Queen 

S. J. 

T. M. I*arker 

Clerk 


Same 

Same 

S. J. 

W. Smith 

AVallis 


Win. VMnilley 

Lindley and another 


Same 

Backett 


Sargent 

Wyld 

S. J. 

Blackford 

'J'he (^ueen 

S.J. 

L. Norton 

Carter 


John Bell 

Houghton 


JMawe 

Dean 


Philp 

Hitch ins 


J. L. Dale 

The Queen 


11. T. Roberts 

Butler 



Miles and another 

Tres.^ T. A. Jones 

Smith 

Prom. Hay ton 

Randall 

Prom. Fuller and S. 

Sberwin 

Dt. 'I'ilson and Co. 

Baylis 

Prom. Jones and Co. 

Broome 

Indt. Rickards and AV. 

Gompertz and others 

liidt. Smith and Co. 

Aldorson and another 

Eject, Daiigerfield 

Stredder and another 

Cu. Graham 

Correy 

Prom. Hook 

Back mid others 

Prom. AVilkiiison and Co. 

Field, exor. 

Dt. J. 'I\ Grover 

Wells 

Prom, Woodward 

Fabroni 

Trov. Lewis and L. 

Lyne 

Prom. Hyde and Co. 

Cox 

Prom. Chambers 

Alexander 

. Indt. Person 

Johnson, sen., and another Tres. Ashley 

Myers and another 

Dt. Garry 

Lidcliard 

Dt. Edwards and W, 

Foster 

Prom. Donnes 

Deacon 

F. Issue, AAMIodgkinsou 

Ghislin 

Ca. H. Crocker 

Cook 

Prom, Person. 

Krksteiu 

Prom. Ileathlleld 

Bunn 

Prom. Lewis and L. 

Marriott 

C. Tudway 

l*arker and others 

Tre.s. Webber 

Alexander 

Indt. W. C. Gates 

Pettey and others 

Ca. A. A. AA^iltor 

Moreau 

Perjury, Hobler 

Lomax and another 

Indt, Fitzpatrick. 

Sieveking and others. 

as- 

signees, &ic. 

F. Iss. Dickson and 0. 

Bhicket 

Cu. Grimaldi and Co. 

The Justices of Devon 

Boevor and B. 

Morrison 

Prom. Hindman and II. 

II iiglies 

Prom. Araory and Co. 

Taylor 

Tres. l*ersoii 

Macnamara 

Dt. Rickards and W. 

Higinbothaiu 

Prom. Binns 

Hughes 

Dt. Colley, Smith and Co, 

King 

Indt. Richardson 

Harris and another 

Tres. J. liumphrys 

Silverlock 

C/U, Newton and E. 

Wood 

Pro. Rickards and W. 

Gibhins 

Dt. Bod man 

Broome 

Indt. Rickards and \A^ 

Hall 

Pro. G. Bickley 


CIRCUITS OF THE COMMISSIONERS. ! 

FOR TIT£ niiT.lKl- OF | 

INSOLVENT DEBTORS. | 


MASTERS EXTRAOllDINARV IN CHAN- 
CERY. 


Summer Circuit Sf 1847. 

IVilliam John Law, Esq., Commissioner. 

Norfolk^ at the Castlo of Norwich, Tuesday, 
June 29. 

At the City of Norwich on the same day, instead 
of Wednesday, 30th June, as heretofore appointed. 

PERP/2TUAL COMMISSIONER. 
Appointed under the Fines and Recoveries Act, 
Pidcock, Richard* of Woolwich, for Kent. April 


From March 2Srd to April 16th, 1847, Imth inclusive, 
with dales when gazetted. 

Canning, Walter, Uandsworth. April 2. 

Lingard, Richard Boughey Monk, Maidstone and 
Folkstone. April 13. 

Oldham, Edmund, Stockport. April 2. 

Smith, George Aichec* Newcastle -upon*Tytie. 
April 2. 

Trevor* James, Bridgwater. April 9. 
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DISSOLUTIONS OF PROFESSIONAL PART- 
NEllSHIPS. 


From March Tord to April 16lh, 1047, fwth hiclitsipe, 
with dates when gazetted, 

Cory, Samuel, and Robert Leonard, jun., Bristol, 
Attorneys. April G, 

Hamlin, Thomas, and .Tobu Isaac rerliatn, Redhill, 
Wrinj^ton, Attorneys and Solicitors. April 9, 

Last, Henry, and Christopher Richard Norris Pal- 
mer, Ware, Attorneys and Solicitors. April 2. 

Lyne, Edward, and John Taunton, jun., Liskeard, 
Attorneys and Solicitors. April 9. 

Manser, David, and Thomas Jennor, Rye, Attor- 
neys and Solicitors. March ‘Jo. 

Phillips, Joseph, and Edward Francis Slack, (Rdp- 
penhiiin, Attorneys and Solicitors. April IS. 

Prichett, Edward, and Henry Watson, Aylesbury*, 
Attornfjys and Solicitors. April 2. 

Russell, William, and Charles Russell, Learning- 
ton IViors, Attorney' s and Solicitors. April 1:3, 

Stephen, Sir George, and Benjamin Walker Hut- 
chinson, M, Fiirnivals Inn, Attorney. s and So- 
licitors. April 16. • 


PROCEEDINGS IN PAR! JAM ENT RE- 
LATINO TO THE LAW. 


Iljouse of Hoths. 

NKW HILLS IN PllOGRESS, 


Towns Improvement Clauses. For 2nd 
reading. 

Taxation of Costs on Private Bills. For 2iid 
reading. Mr. Hume. 

Registration of Voters. For 2ntl reading. 
Mr. Walpole. 

Drainage of Lands. In ‘Committee. 

Highways. For 2n(3 reading. Sir George 
Grey. 

Admjpistraf’on of the Poor Laws. Sir Geo. 
Grey. 

TAXES ON ADMINISTERING JUSTICE. 

Mu. Watson has renewed his motion fora 
select committee to inquire into and report to 
the house on the taxation of suitors in the 
: courts of law and equity by llie collection of 
fees, and the amount thereof, and the mode of 
collection ; and the appropriation of fees in the 
courts of law and equity, and in all inferior 
courts, and in the courts of 8}>ecial and general 
sessions in England and Wales, and as to the 
salaries and compensations and fees received 
by orticcrs and retired officers of those courts ; 
aiid whether any and what means could be 
?idoj>ted, with n \'iew of superintending and re- 
gulating the collection and apj)ropriation there- 
of. The motion will he made on Tuesday, 4th 
May. 


Repeal of Insolvency Jurisdiction of Courts 
of Bankruptcy, Abolishing Court of Review, 
and Reducing Number of Commissiouers. 
(No. 2.) In Committee. Lord Brougham. 

Commons Inclosure, No 2. For 2nd 
reading. 

Annual Indemnity. For 3rd reading. 
Insolvent Debtors. Lord Brougham, 
Vexations Actions, liOrd^rougham. 

flt^ousc of (ETommono. 

NEW BILLS IN PROGRESS. 

City Small Debts Court, In Committee. 
Mr. Mastevrnan. 

Law of Railways. For 2nd reading. Mr. 
Strutt. 

Agricultural Tenant-right. In Committee. 
Mr. Strutt. 

Pious and Charitable Property. For 2nd 
reading. Lord J. Manners. 

Rating Small Tenements. For 2nd reading. 
Mr. Waddington. 

For the Speedy Trial and Punishment of 
Juvenile Offenders. For 2nd reading. Sir 
John Pakington. 

To Encourage Life Insurance. Postponed. 
Ur. Godson. 

Lunatic Asylums Regulation. Attomqr- 
Qeneral. 

Inclosure Act Amendment. Sir F. Thesiger. 
Health of Towns. For 2nd reading. Lord 
Morpeth. . - 


THE EDITOR’S LETTER BOX. 


In closing our 33rd volume, we liuve to re- 
turn our cordial thanks to our subscribers in 
general for their continued support, and to our 
numerous corres|)ondents in particular, for 
their frequent communications of valuable in- 
formation, — not forgetting the useful hints we 
occasionally receive for the still further im- 
provement of the plan of the work, and the 
various topics comprised therein. 

Within the compass of two large volumes 
annually will now be found cpcry new statute, 
whether of the greatest or least importance to 
the profession, with amide notes and comments 
on Uie alterations thereby effected ; — every efc- 
! dslon of any importance in every court, com- 
prised either in our original Reports or in the 
Analytical Digest; — every projected change, 
whether legislative or judicial all parliamen- 
tary reports and returns ; — and in short, every 
species of information which the profession 
ought to possess. 

Throughout the present volume, every num- 
ber has contained a section of the Digest, and 
(with two exceptions, on Pleadings and Prac- 
tice) each has been complete in itself. The 
Table of Contents, Titles, and Names of Cases, 
afford a ready reference to every article. 

The letters of '‘ A Practitioner;” N. G.; 
£• H.; and M. W., shall be attended to; but 
we cannot agree in the views of Practitioner,” 



NAMES OF CASES 

i 

BEPOBTED AND DIGESTED. 


FAGF. 

Abbott v. Richards, 15 M.& W. 194 ; 5 D. A 
L. 487 .. .. .. .. 424 

Adam v. llowo, 3 D. & L.331 . . •. 474 

Adams v. Adams, 6 Q. B. 860 . . . . 497 

V. Barry, 2 Coll. 285, 290 161, 233 

Ag^ Kurboolie Mabomod v. The Queen, 4 
Moore,g39 .. .. 352 

Alcock V. Satcliflo, 33 E. O. 377 585 

Alder v. Keighley 1.5 M. 6c W. 117 495 

V. Ward, 8 Ir. Eq. Rep. 350 . . .. 162 

Alexand^ v. Newman, 2 C. B. 122 •• i>r3, 

^llen V. Bussey, 33 L. O. 46 ,, 563 

AUagerv. St. Katherine's Dock Company, 

14M. &W.794 ;494 

Ambrose v. Durimow Union, 8 Bear. 43 278 

Anderson v. SUlher. S3 L. 0. 211, 328 . . 282 

Andrews ▼. Lord Lyndhurst, 33 L. 0.453 542 

——— ▼.Walton, 1 PhiU. 619 .. ..278 

Angell, in lo, 32 L. 0.136 , . ,, 109 

Anon, ill re, 32 L. 0.302 . 17 

33L. O. 141 

Armstrong v. Stocken, 33 L. O. .. ,, 405 

Arnold r. Arnold, 33 L. O. ,, .. 566 

Ashmore v. Lees, 2 C. B. 31 , , . . 373 

Askew V. Askew, 32 L- O. 372 . . .. 87 

V. Peddle, 14 Sim. SOI 280 

Aston V. Perkes, 3 D. & L. 655 . . . . 546 

Atkins V. Humphrey, 2 C. B. 654; 3 D & L. 

612 .. .. .. 543 

Atkinson V. Foster, 1 C.B. 712 .. ..449 

Attorney- General r. Bo vet, 15 M. & W. 60 ; 
SD.&L.492 ., .. ... .. 449 

■ V. Briant, 15 M. A W. 169 

450 

V. Hallelt, 15 M, A W. 97 ; 

3D. AL. 685 .. ,, 561, 

— V. Lewis, 8 Beav. 179 277, 

2^9 

' V. Poole, Corporation of, ^ 

Beav. 75 .. .. .. 161,162 

Jlandles, 8 Beav. 183 163 

Attorney -General of Jersey v, Capelain, 4 
Moore, 37 .. .< 348,349 

Auater r. Holland, 3 P. A L.740 .. 583 

Ayarne v. Brown, 14 Sim. 303 .. .. 186 

Bagnall v. Whitehoose, 33 L. 0. 70, 285 281 
Baker v. Jiipp, 3 D. & L. 474 .. 564 

Banin r. Jonea, 3 D. A L. 667 . 562 

Bankropts* C^mmusioneoinire, 8It. £q. Hep. 

*57 .. .. .. ..109 
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